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PR ee te ag, 


JOHN S. JENCKS ET AL., EXECUTORS, &C., VS. QUIDNICK CO. ET AL. 1 


a Circuit Court of the United States, District of Rhode Island. 
In Equity. 


Evan RANDOLPH 
v8. No. 2059. 
QUIDNICK COMPANY. ( 


Vol. I. 
William H. Baker, Benjamin F. Butler, A. and A. D. Payne, 


counsel for complainant. 

Rathbone Gardner, C. Frank Parkhurst, Charles H. Parkhurst, 
James Tillinghast, Charles Hart, Benjamin F. Thurston, counsel 
for defendant. 


1 Crrcurr Court or THE Unirep Srarss, | ., 
District of Rhode Island, | Bes 


EvaAN RANDOLPH ) 
vs. >In Equity. No. 2059. 
(uIpDNICK Co. et als. 


Bill of Complaint ( Filed August 2,1883) and Amended Bill of Complain- 
| ant (Filed August 31, 1883). 


To the honorable the judges of the circuit court of the United 
States within and for the district of- Rhode. Island, sitting in 
equity : | 
Evan Randolph, of the city and cou'nty of Philadelphia, in the 

State of Pennsylvania, a citizen of said State of Pennsylvania, brings 

this his bill of complaint against the Quidnick Company, a corpora- 

tion duly created by the General Assembly of the State of Rhode 

Island and located and doing business in said State of Rhode Island, 

a citizen of said State of Rhode Island ; against the A. & W. Sprague 

M’f’g Co.,a corporation duly created by the General Assembly of 

said State of Rhode Island and located and doing business in said 

State of Rhode Island, a citizen of said State of Rhode Island; 

against Willidm Sprague, of the town of South Kingston, in the 

county of Washington and said State of Ruode Island, a citizen of 
said State of Rhode Island; against Amasa Sprague, of the town of 

Cranston, in the county of Providence and said State of Rhode Island, 

a citizen of said State of Rhode Island; against Fanny Sprague, of 

the city and county of Providence, in said State of Rhode Island, : 

citizen of said State of Rhode Island; against Mary Sprague, of said 
city and county of Providence, in said State of Rhode I[sland, a citi- 
zen of said State of Rhode Island, and against Zechariah Chafee, of 
said city and county of Providence, in said State of Rhode Island, 
a citizen of said State of Rhode Island. 
And thereupon your orator complains and says— 
That your orator was, in the year 1873, a creditor of Edwin Hoyt, 
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Albert 8. Gallup, William Brenton Greene, Nehemiah Knight, 
2 and the two defendants, said William Sprague and said 

Amasa Sprague, doing business in the city, county, and State 
of New York, as copartners, under the name and style of Hoyt, 
Spragues & Co. 

(And your orator says that while the said firm of Hoyt, Spragues 
& Co. were so indebted to your orator, which indebtedness the said 
William and Amasa Sprague as copartners of said firm were indi- 
vidually liable to pay, the defendants, said William Sprague and 
said Amasa Sprague, the said A. & W. Sprague M’f’g Co., the said 
Mary Sprague, and the said Fanny Sprague, made, executed, and 
delivered to the defendant, Zechariah Chafee, a certain indenture 
bearing date Nov. 1, 1873, whereof a copy is annexed to this bill of 
complaint and made a part hereof, marked “ Complainant’s Exhibit 
A,” and the said Chafee accepted said instrument and joined in the 
execution thereof.) 

Amended by striking out the above paragraph and substituting 
the following : 

And your orator says that while said firm of Hoyt, Spragues «& 
Co. were so indebted to your orator, which said indebtedness the 
said William and Amasa Sprague as eopartners of said firm were 
individually liable to pay, the said defendant, Zechariah Chafee, 
claims to have received a certain indenture bearing date Nov. lL, 
1875, whereof a copy is annexed to this bill of complaint and made 
a part thereof, marked “ Complainant’s Exhibit A,” which indenture 
said Chafee claims and pretends to have been made and executed 
by said William Sprague, Amasa Sprague, the A. & W. Sprague 
M’f’g Co., Fanny Sprague, and Mary Sprague, and which said in- 
denture the said Chafee claims to have accepted and to have joined 
the execution thereof. 

And your orator is informed and believes and expects to show 
this court that the said indenture was not made or executed by the 
said William Sprague, Amasa Sprague, the A. & W. Sprague M’fg 
Co., Fanny Sprague, and Mary Sprague, as pretended and claimed. 

And your orator furthersays that said William and Amasa Sprague, 
while as said copartners of the said firm of Hoyt, Spragues & Co. 
and se indebted to your orator, were each the owners of 1,082 shares 
of the capital stock of said Quidnick Co., one of the defendants, 
and upon the failure of the said firm of Hoyt, Spragues & Co. 
and the said copartners of said firm to pay the claim of your 
orator your orator sued out of this honorable court a writ to 
enforce the payment of his said claim against the said William 

Sprague, Amasa Sprague, William Brenton Greene, Nehe- 
3 miah Knight, and Allen 8. Gallup, as surviving partners of 

the firm of Hoyt, Spragues & Co., which writ was duly served 
upon said William Sprague, said Amasa Sprague, and said William 
Brenton Greene; and your orator further says that said writ was duly 
entered in this honorable court at the November term, in 1875, and 
that while said action was pending in this honorable court and 
before final judgment therein your orator sued out of this court a 
writ of mesne process of attachment against the said William and 
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said Amasa Sprague, by virtue of which the United States marshal 
for the district of Rhode Island, the officer charged with the service 
thereof, duly attached, among other property, all the right, title, 
and interest of the said William Sprague and the said Amasa 
Sprague in and to any shares of the capital stock of the said Quid- 
nick Co., and after due service of said writ, said writ was forthwith 
duly returned to this honorable court, and thereafterwards such 
proceedings were had in this honorable court, at the November, 1882, 
term thereof, that this court rendered judgment in favor of your 
orator against said William Sprague and said Amasa Sprague for 
the sum of 34,500 dollars, debt or damages and costs, taxed at 151 
dollars and 61 cents, a copy of which judgment is hereunto annexed 
and made part of this bill, marked “ Complainant’s Exhibit B,” 
which judgment is in full force and effect and unsatisfied; and 
thereupon execution in due form of law issued from this court, and 
was, by the said United States marshal for the district of Rhode 
Island, duly levied, according to the law in that behalf made and pro- 
vided, upon the right, title, and interest of the said William Sprague 
and the said Amasa Sprague in and to any shares in the capital 
stock of the said Quidnick Co. as attached upon said writ of mesne 
process, and a service of a copy of said execution was duly made upon 
the said William Sprague as president of the said Quidnick Co., ac- 
cording to the statute in that behalf made and provided and ac- 
cording to the charter of the said Quidnick Co., on, to wit, the 18th 
day of August, A. D. 1882, and thereafterwards all the right, title, 
and interest of said William Sprague and said Amasa Sprague were 
duly, in accordance with the law in that behalf made and provided, 
advertised for sale at public auction by the said United States mar- 
shal for ten days, and thereafterwards were sold at public auction 
by the said United States marshal, under and by virtue of said at- 
tachment, execution, and levy, on the, to wit, the 23d day of March, 

A. D. 18838. in accordance with said execution and advertise- 
4 ment, and were purchased by your orator, he being the high- 

est bidder therefor at said public auction sale on said execu- 
tion; and thereafterwards the said United States marshal, after 
receiving from your orator the purchase-money therefor, made, 
executed, acknowledged, and delivered to your orator deeds of 
all said rights, titles, and interest of said William Sprague and 
the said Amasa Sprague in and to any shares of said capital stock 
of said Quidnick Co., copies of which deeds are hereunto annexed 
and made part of this bill, marked, respectively, “ Complainant's 
Exhibits C and D.” 

And your orator further says that heretofore, to wit, in the year 
1873, one Horatio N. Waterman, now of the town of East Green- 
wich, in the said State of Rhode Island, was the creditor of the A. 
& W. Sprague M’f’g Co., one of the defendants to this bill, in a large 
sum of monev for work and labor done and services rendered by 
him to the said A. & W. Sprague M’f’g Co. at its request. 

And your orator further says that said Mary Sprague and said 
Fanny Sprague were stockholders in said A. & W. Sprague M’f’g 
Co. in and prior to the year 1875, during the time the said work, 
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labor, and services were rendered by said Waterman for the said 
company, and as such stockholders were liable for the debts of said 
corporation, including the said debt to said Waterman, the certifi- 
cate called for by chapter 142, section 11, of the General Statutes 
of Rhode [sland in force when said debt was contracted not having 
been filed as required by said statutes. 

That the said A. & W. Sprague M’f’g Co., in the year 1873 and 
while so indebted to the said Waterman, was the owner of 455 shares 
of the capital stock of the said Quidnick Company. 

And thatthe said Mary and Fanny Sprague, while so liable for the 
debts of the said A. & W. Sprague M’f’g Co., were owners of certain 
shares of the capital stock of the said Quidnick Co., to wit, said 
Mary Sprague of 601 shares and said F anny Sprague of 802 shares. 

And your orator further states that the said Waterman, from time 
to time and at various and frequent intervals during the year 1875 
and between the year 1873 and the year 1882, applied to the said A. 
& W. Sprague M’f’g Co. for the payment of its said indebtedness to 
him, and on each such application the said company, by its officers 
and authorized agents, admitted and acknowledged its said indebted- 
ness and promised to pay the same to him, and to provide at an 

early date for the full settlement of his claim against it, and 

5 new ne Ws lged the justice and the validity of said claim, but 
failed to pay the same; and that the said Waterman, trust- 

ing in and relying upon the said promises, neglected to prosecute 
his said claim at law until, wearied by his failure to obtain payment 
from the said A. & W. Sprague M’f’g Co., he, on the 21st day of 
April, A. D. 1882, sued out from the supreme court of said State of 
Rhode Island a writ against the said A. & W. Sprague M’f’g Co., to 
enforce payment of his said claim against it, and the said Water- 
man duly entered his suit in the said court at its October term for 
the county of Providence, A. D. 1882, and thereupon such proceed- 
ings were had that the said court at said term rendered judgment 
in favor of said Waterman and against the said A. & W. Sprague 
M’f’g Co., for the sum of twelve thousand two hundred and nine dol- 
lars and fifty-seven cents, debt or damages, and for the sum of twenty- 
six dollars and forty cents ($26.40), costs of such, a copy of which 
judgment is hereunto annexed and made a part of this bill, marked 
“Complainant’s Exhibit E,” which judgment is in full foree and 
unsatisfied; and thereafter upon said judgment execution in due 
form of law and in accordance with the statutes of the State of Rhode 
Island issued from said court in favor of said Waterman and against 
the said A. & W. Sprague M’f’g Co:, and was by one William S. 
Kent, a deputy sheriff of the : said county of Providence, levied upon 
the said 455 shares of the capital stock of the said Quidnick Com- 
pany belonging to the said A. & W. Sprague M’f’g Co. and upon the 
said 601 shares of the said Mary Sprague and upon the said 802 
shares of the said Fanny Sprague, and service of a copy of said exe- 
cution was duly made, in accordance with the statute in that behalf 
made and provided and in accordance with the charter of the said 
Quidnick Company, upon William Sprague, president of the said 
Quidnick Company, by said Kent, deputy sheriff, on, to wit, the 22d 
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day of March, A. D. i883, and thereafterwards all the estate, right, 
title, interest, and property of the said A. & W. Sprague M’f’g Co. 
and of said Mary Sprague and of the said Fanny Sprague in and to 
all the said shares were, in accordance with the law in that behalf 
made and provided, advertised for sale at public auction for ten 
days, and thereafter were sold at public auction by the said Kent, 
deputy sheriff, under and by virtue of said execution and levy, on 
the third day of April, 1883, in accordance with said execution, levy, 

and advertisement, and were purchased by your orator, he 
6 being the highest bidder therefor at said public auction sale; 

and thereupon the said Kent, deputy sheriff, after receiving 
from your orator the purchase-money therefor, made, executed, ac- 
knowledged, and delivered to your orator deeds of all the estate, 
right, title, interest, and property of the said A. & W. Sprague M’f’g 
Co. in the aforesaid 455 shares of said Quidnick Co., and of all the 
estate, right, title, interest, and property of the said Mary and Fanny 
Sprague in the aforesaid 1,403 shares of the capital stock of said 
Quidnick Company, copies of which deeds are hereunto annexed 
and made part of this bill of complaint, marked, respectively, “Com- 
plainant’s Exhibit F” and “Compiainant’s Exhibit G.” 

And thereupon your orator left the said deeds hereinbefore re- 
ferred to and set out as “Complainant’s Exhibits C, D, F, and G” 
with the said Quidnick Co. and requested the said Quiduick Co. to 
‘ause the same to be recorded by its recording officer as is provided 
by the statute in that behalf,and your orator demanded of said 
Quidnick Company a transfer on the books of said company of the 
shares of said capital stock conveyed in and by said deeds and 
demanded of said Quidnick Company the certificates of stock there- 
for [but the said Quidnick Company refused to so transfer said stock 
or to give your orator certificates therefor ]}. 

Amended by striking out the above words in brackets. 

And your orator further says that be is informed that the defend- 
ant, Zechariah Chafee, claims that on his request in writing the 
defendants, the A. & W. Sprague M’f’g Co., William Sprague, Amasa 
Sprague, Fanny Sprague,and Mary Sprague, did each in accordance 
with the said indenture hereinbefore referred to, a copy of which is 
hereto annexed and marked “Complainant’s Exhibit A,” transfer 
to the said Chafee said shares of said capital stock of the Quidnick 
Co. by way of pledge and collateral security to secure the perform- 
ance of said indenture, and your orator is informed that the defend- 
ants, the said A. & W.Sprague M’f’g Co., the said William Sprague, 
the said Amasa Sprague, the said Fanny Sprague, and the said 
Mary Sprague deny that the said Chafee ever requested in writing 
the said parties to transfer said stock in way of pledge or security 
or in any other way, and that said A. & W. Sprague M’f’g Co., said 
William Sprague, said Amasa Sprague, said Fanny Sprague, and 
said Mary Sprague deny that said stock was ever transferred in way 

of pledge orsecurity orin any other way to him, the said Chafee. 

7 Amended by adding: 
And your orator is informed and believes that on the stock 
transfer books of the said Quidnick Company there are what pur- 
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port to be transfers of stock from William Sprague, Amasa Sprague, 
Mary Sprague, A. & W. Sprague M’f’g Co., and Fanny Sprague, re- 
spectively, pretending to transfer to said Chafee all their stock sub- 
stantially in the following form: 

“For value received, — hereby sell and transfer, by way of pledge 
and collateral security, to Zechariah Chafee, of Providence, to secure 
the performance of the conditions of a trust mortgage dated Nov. 1, 
, — shares of the capital stock of the Quidnick Company.” 

[And your orator says he does not know whether said shares of 
said capital stock were conveyed to said Chafee, as claimed by him, 
or not. | 7 

Amended by substituting the following in place of the above para- 
graph in brackets: 

And your orator says he does not know whether said transfers are 
the respective transfers of said A. & W. Sprague M’f’g Co., William 
Sprague, Amasa Sprague, l'unny Sprague, and Mary Sprague, as 
claimed by the said Chafee, or not. 

And your orator further states that neither he, your orator, nor 
the said Waterman in any way ever assented to, agreed to, ratified, 
or affirmed the said indenture (amended by adding) if it shall have 
been proved to have been made as claimed by said Chafee, the said 
indenture hereinbefore described, bearing date November 1, 1873, 
and set out as “Complainant’s Exhibit A,” or any transfers, convey- 
ances, or proceedings thereunder, nor did they or either of them 
receive any benefit therefrom nor any payments made by virtue 
thereof, nor did they or either of them ever accept any deeds or con- 
veyances or transfers or notes or evidences of debts, original or by 
way of renewal or security, made or executed or attempted to be 
made or executed thereunder. 

And your orator further states that neither he nor the said Water- 
man In any way ever assented to, agreed to, ratified, or affirmed the 
said instrument or transfer, if made as is claimed by the said Chafee, 
or any proceedings thereunder, nor ever received any benefit there- 
from nor any payment made by virtue thereof or in accordance 

therewith, but your orator insists that both the said inden- 
8 ture, (amended by adding) if made and executed as claimed 

by said Chafee, and the said transfer of said stock, if made as 
claimed by said Chafee, were and are as against your orator and the 
said Waterman null and void, both by the general law and by the 
provisions of General Statutes of Rhode Island, chap. 162, section 1, 
and of Public Statutes, chap. 173, section 1. 

And your orator further says that he is informed and believes 
and therefore avers that subsequently to the making and executing 
of the said instrument herein referred to as “ Complainant’s Exhibit 
A,” (amended by adding) as so pretended and claimed by the said 
defendants, the said A. & W. Sprague M’f’g Co., the said William 
Sprague, the said Amasa Sprague, and the said Mary Sprague, made 
a transfer upon the transfer books of said Quidnick Company of 
their respective shares of said capital stock of the said Quidnick 
Company to said Fanny Sprague, in trust for the equal benefit of 
their respective creditors, and that the said Fanny Sprague made a 
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transfer upon the books of said Quidnick Company of her shares of 
said capital stock of said Quidnick Company to said Mary Sprague, 
in trust for the equal benefit of all her creditors. 

And your orator further says that the transfer of said respective 
shares of said capital stock of the said Quidnick Co. by the said A. 
& W. Sprague M’f’g Co., William Sprague, Amasa Sprague, and 
Mary Sprague to said Fanny Sprague, in trust as aforesaid, and by 
the said Fanny Sprague of her shares to said Mary Sprague as afore- 
said, was only a pretended transfer, and that said transfers were not 
made for the equal benefit of creditors, but to prevent attachments 
of said shares by their respective creditors and for the purpose of 
and with the intent to delay, hinder, and defraud creditors of their 
just and lawful actions, debts, suits, accounts, damages, and just de- 
mands, and for the purpose of keeping said shares of said stock in 
control of said Spragues and where they could not be reached by 
the creditors by ordinary legal process; (amended by adding) and 
your orator says that no title passed or, as your orator submits, could 
pass to the said Fanny and the said Mary Sprague as against your 
orator by reason of said pretended transfers; and your orator fur- 
ther says that he caused his execution aforesaid to be levied on all 
the right, title, and interest of the said William and Amasa Sprague 

in and to any shares of the capital stock of the said Quidnick 
9 Company and thereunder caused the same, by the said United 

States marshal for the district of Rhode Island, to be sold, as 
he lawfully might and should have done; and your orator states 
that he purchased all the right, title, and interest of the said Wil- 
liam Sprague and the said Amasa Sprague to any shares of said 
capital stocks of said Quidnick Co. at the said execution sale at pub- 
lic auction in good faith, as he lawfully might do. 

And your orator further states that the said Waterman caused his 
execution aforesaid to be levied on the said 802 shares of the said 
capital stock of said Quidnick Company, and the said 601 shares 
of the said capital stock of said Quidnick Company, and the said 
455 shares of the said capital stock of said Quidnick Company, 
belonging, respectively, to the said Fanny and Mary Sprague and 
to the said A. & W. Sprague Manufacturing Company, and there- 
under caused the same, by the said Kent, deputy sheriff, to be sold, 
as he lawfully might and should have done; and your orator further 
says that he purchased all the estate, right, title, and interest and 
property of the said Fanny Sprague in the said 802 shares of the 
capital stock of said Quidnick Company, of the said Mary Sprague 
in the said 601 shares of the capital stock of said Quidnick Com- 
pany, and of the said A.& W. Sprague Manufacturing Company in 
the said 455 shares of the capital stock of the said Quidnick Com- 
pany at the said execution sale, at public auction, in good faith, as 
he lawfully might do. 

And your orator claims and submits that on receiving from 
the United States marshal the deeds hereinbefore referred to and set 
out as “Complainant’s Exhibits C and D” that he became the 
owner of 1,082 shares of said capital stock of said Quidnick Com- 
pany, being all the right, title, and interest of the said Amasa 
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Sprague in and to any shares in the capital stock of the said Quid- 
nick Company and the owner of 1,082 shares, being all the right, 
title, and interest of the said William Sprague in and to any shares 
of the capital stock of the said Quidnick Company. 

That, on receiving from the deputy sheriff, Kent, the deeds herein- 
before referred to as “ Complainant’s Exhibits F and G,” your orator 
became the owner of 1,855 shares of the capital stock of said Quid- 
nick Company. 

And that your orator became entitled to all said shares referred 
to above, and to have the same transferred to him on the books of 

the said Quidnick Company, and to have a certificate thereof 
10 and therefor issued to him [all of which the said Quidnick 

Company refused and does still refuse to do]. (Amended by 
omitting the above words in brackets and substituting the follow- 
ing:) But that down to the filing of the original bill in this cause 
said Quidnick Company and its officers refused to make to him 
such transfer or to issue such certificates. 

‘To the end, therefore, that the said defendants (except the said Z. 
Chafee, as to whom the oath is hereby waived) may upon their sev- 
eral and respective corporal oaths (the said A. & W. Sprague M’f’g 
Co. and the said Quidnick Co. by the oath of some one of their 
officers, respectively, for this purpose authorized and duly empow- 
ered) true, direct, and perfect answer make to all and singular 
the matters and things hereinbefore stated and charged, as fully 
and particularly as if the same were hereinafter repeated and 
they thereunto distinctly interrogated, and that not only as to the 
best of their respective knowledge and remembrance, but also to 
the best of their several and respective information, hearsay, and 
belief ; 

And that the said indenture hereinbefore described and set forth 
as “Complainant’s Exhibit A” may, as against the said Water- 
man and your orator, be decreed to be null and void, and that the 
said assignment and transfer hereinbefore described, if made as 
claimed by the said Chafee, may as against the said Waterman and 
your orator be decreed to be null and void, and that the said trans- 
fer to said Fannie Sprague in trust, and the said transfer to the said 
Mary Sprague in trust as hereinbefore described, as to the said 
Waterman and your orator be decreed to be null and void; 

And that vour orator may be decreed to be entitled to and the 
owner of 4,022 shares of the capital stock of the said Quidnick Co., 
and that the said Chafee may be ordered and compelled, if the 
transfers as claimed by him prove to have been made, to transfer 
said shares of said capital stock of said Quidnick Co. to your orater 
[and that the said Quidnick Co. may be ordered and compelled to 
record said deeds as hereinbefore described and set out as “ Com- 
plainant’s Exhibits C, D, F, G,” and to give your orator certificates 
for said shares] (amended by omitting the above words in brackets), 
and that the said Chafee, the said A. & W. Sprague M’f’g Co., the 
said Quidnick Co., the said William Sprague, the said Amasa 
Sprague, the said Fanny Sprague, and the said Mary Sprague may 
be forever enjoined from asserting any claim or right to the 
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11 said shares of said capital stock of said Quidnick Co., and 
that your orator may have such and further relief as this 
court may think proper to give; 

And to the end that, pending hearing and consideration of this 
your orator’s bill of complaint and until other and different orders 
made by this court, the said Chafee may be restrained and enjoined 
from alienating, selling, transferring, or voting upon or In any man- 
ner interfering with the said shares of the said capital stock of the 
said Quidnick Co. and from collecting or receiving any dividends 
thereon, and that the said Fanny Sprague, the said Mary Sprague, 
the said William Sprague, the said Amasa Sprague, and the said A. 
& W. Sprague M’f’g Co. may be restrained from making any trans- 
fer or disposition of any right or property they or either of them 
may claim in and to said shares of said capital stock of said Quid- 
nick Co., as trustees and otherwise, and from voting upon the same 
or in any manner interfering therewith, and that the said Quidnick 
Co. may be restrained and enjoined from recording any assignment 
or transfer of said shares of said capital stock of said Quidnick Co. 
to any person other than your orator, and from paying any dividends 
or profits thereon otherwise than to your orator or into the registry 
of this court, to be held subject to the order of this court ; 

Forasmuch as your orator has no adequate remedy at law or save 
through the equity and jurisdiction of this court— 

May it please this court to grant your orator the most gracious 
writ of subpcena of the United States, directed to the said Quidnick 
Co., the said A. & W. Sprague M’f’g Co., the said William Sprague, 
the said Amasa Sprague, the said Fanny Sprague, the said Mary 
Sprague, and the said Zechariah Chafee, direeting them and each of 
them, on a day therein to be fixed and under penalty therein to be 
named, to appear before this court to answer your orator’s bill of 
complaint, as hereinbefore prayed, and to abide such orders in the 
premises as this court may make. 

And your orator will ever pray. | 
EVAN RANDOLPH. 
MOWRY & COMSTOCK, 

Solicitors for Complainants. 
J. COOKE LONGSTRETH, Of Counsel. 


12 Oath to the Amended Bill of Complaint. 


STATE OF New York, |. 
City and County of New York, { hi 

In New York, this Ist day of August, A. D. 1885, personally ap- 
peared before me the above-named Evan Randolph and made oath 
that the facts and statements of the foregoing bill of complaint by 
him subscribed, so far as they are stated of his own knowledge, are 
true, and so far as they are stated on information and belief are true, 
to the best of his information and belief. 

JOHN A. SHIELDS, 
iL. 8.) United States Commissioner, 
Southern District of New York. 
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Oath to the Amended Bill of Complaint. 


STATE OF PENNSYLVANIA, County of Philadelphia : 


[In Philadelphia, this 30th day of August, A. D. 1883, personally 
appeared before me the above-named Evan Randolph and made 
aflirmation that the facts and statements in the foregoing amended 
bill of complaint by him subscribed, so far as they are stated of his 
own knowledge, are true, and so far as they are stated on informa- 
tion and belief are true, to the best of hisinfurmation and belief. 

SAMUEL BELL, 


[ 1. s. | United States Commissioner. 
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This indenture, made and entered into this first day of Novem- 
ber, A. D. eighteen hundred and seventy-three, by and between the 
A. & W. Sprague Manufacturing Company, a corporation created by 
the General Assembly of theState of Rhode Island and transacting 
business in the city of Providence; William Sprague, of South 
Kingston; Amasa Sprague, of Cranston; Mary Sprague, widow of 
William Sprague, deceased; Fanny Sprague, widow of Amasa Sprague, 
deceased, of said Providence, all in said State, and the said Amasa 
Sprague and William Sprague, as copartners doing business under 
the firm of A. & W. Sprague, as parties of the first part, and Zecha- 
riah Chafee, of said Providence, as party of the second part, wit- 
nesseth : 

Whereas the said A. & W. Sprague Manufacturing Company and 
the said A. & W. Sprague and said Amasa Sprague and William 
Sprague, individually, are now indebted or under liability, primary 
or secondary, in divers sums of money to divers persons, amounting 
in the aggregate to about the sum of fourteen millions of dollars, 
and which indebtedness and liabilities said parties of the first part 
are desirous of funding, and securing by the conveyance of their 
estates and properties to said party of the second part as mortgagee 
in trust, as hereinafter provided, and which conveyance to him, as 
mortgagee in trust, said party of the second part has agreed to, and 
by signing these presents does accept ; and 

Whereas for this purpose and to this end said A. & W. Sprague 
Manufacturing Company have executed their sixteen thousand five 
hundred negotiable promissory notes, all bearing even date with 
these presents and made payable to the order of said A. & W. 
Sprague and by them indorsed, payable three years from January 
1, 1874, with interest, from January 1, 1874, payable semi-annually, 
at the rate of seven and three-tenths per centum per annum till said 
principal sum is paid, whether at or after maturity, and all install- 
ments of interest In arrear to bear interest at the rate aforesaid till 
paid, but reserving the right to pay said notes before maturity in 

installments of not less than five per centum of the principal 
14 thereof at any time the semi-annual interest becomes pay- 


-—- oe 


' 
; 
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able, principal and interest payable at the place of business 
of said A. & W. Sprague Manufacturing Cotmpany, in said Provi- 
dence, said notes being of the amounts and lettered and numbered 
as follows, to wit: Two thousand thereof for fifty dollars each, let- 
tered A No. 1 to A. No. 2000, both inclusive; three thousand thereof 
for one hundred dollars each, lettered B No. 1 to B No. 3000, both 
inclusive; three thousand thereof for two hundred dollars each, let- 
tered C No. 1 to C No. 3,000, both inclusive; three thousand thereof 
for five hundred dollars each, lettered D No. 1 to D No. 3000, both 
inclusive; four thousand thereof for one thousand dollars each, let- 
tered E No.1 to E No. 4000, both inclusive, and fifteen hundred 
thereof for five thousand dollars each, lettered F No. 1 to F No. 1500, 
both inclusive, and all of which notes have been placed in the hands 
of said party of the second part, to be by him used and applied to 
the payment or retiring of such of the present outstanding indebt- 
edness and liabilities aforesaid as the holders thereof shall, within 
nine months from the date of these presents, bring in and surrender 
and discharge or agree to extend for the term and according to the 
provisions of said notes; said notes, as so issued by said trustee, to 
be countersigned by him; and 

Whereas the preservation of the manufacturing properties of said 
A. & W. Sprague Manufacturing Company and the best interests of 
the creditors require, to prevent great loss arid shrinkage, that the 
business of the mills and print-works shall in the meantime be con- 
tinued : 

Now, therefore, said parties of the first part, in consideration of the 
premises and of the trusts hereinafter declared, and in further consid- 
eration of one dollar to them paid by said party of the second part, 
the receipt of which is hereby acknowledged, do hereby give, grant, 
bargain, sell, and convey unto the said party of the second part, his 
heirs, executors, administrators, and assigns, all the property, real, 
personal, and mixed, not exempt from attachment by law, which 
the parties of the first part or any or ether of them have and hold 
in the following city and towns in the State of Rhode Island, viz., 
the city of Providence, the towns of Cranston, Johnston, Coventry, 
Kast Greenwich, West Greenwich, South Kingston, Warwick, Paw- 

tucket, Lincoln, North Providence, Cumberland, East Provi- 
15 dence, and North Kingston; in the following towns of the 

Commonwealth of Massachusetts, viz., Attleborough and 
Palmer; in the following counties of the State of Maine, viz., Som- 
erset, Piscataquis, Franklin, Kennebec. Penobscot, and Aroostook ; 
in the following counties of the State of New Hampshire, viz., Graf- 
ton, Coos, Carroll, and Belknap; in the towns of Richmond and 
Lexington, in the State of South Carolina; in the city of Washing- 
ton, in the District of Columbia; in the following towns of the State 
of Connecticut, viz., Sterling, Sprague, Scotland, and Windham, in- 
cluding, in what is known as the Baltie Mill property, in said State 
of Connecticut, 4 iron water wheels, 4 rotary pumps, 3 openers, 20 
lappers, 412 cards, 19 double heads, 6 doublers, 5 grinders, 19 rail- 
way heads and troughs, 30 drawing frames, 25 coarse speeders, 49 
fine speeders, 275 spinning frames, 34 spoolers, 16 slasher warpers, 
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4 slashers, 20 warpers, 12 dressers, 36 pairs mules, 1,973 looms, 1 
boring machine, 1 upright drill, 2 iron planers, 8 turning engines, 
1 circular saw, 1 vertical saw, 1 wood planer, 1 gear cutter, 2 bolt 
cutters, 1 run of grist-mill stones,1 bolter for grist mill, 1 corn 
cracker, 1 steam fire engine, 5 gas retorts, and all the taps, dies, and 
tools appertaining to the machine and blacksmith’s shops; and in- 
cluding, in what is known as the Oneco property, in said State of 
Connecticut, 250 stone hammers, 750 drills, and the tools and appa- 
ratus used in quarrying and cutting stone; and including, in what 
is known as the South Windham property, the saws and tools in the 
saw mill; and including the hay in barns or elsewhere in either of 
said towns of the State of Connecticut; and including generally 
within the foregoing description the two homestead estates, the Wash- 
ington and Cove street lot, the Dyer-street lot, the Dorrance-street 
lot, the Pine and Page street lot, the Peace-street lot, the Marine 
railway property, the lot on the corner of Hope and Waterman 
streets, the Fenner-avenue lot, the Martin-street property, the George, 
Pitman, and Ives street property, the Elmwood store property, and 
the Ninth-ward property, in the city of Providence; the Cranston 
print-works property, with about eighteen hundred and seventy acres 
of land and improvements thereon, in the town of Cranston; the 
Natick Mills property, with about eight hundred and thirty acres of 
land and improvements thereon, and the Ladd farm, with about one 
hundred and one acres of land and improvements thereon, sometimes 

‘alled the Coweset estate, in the town of Warwick; the Morgan 
16 Mill property, with about six hundred and twenty-five acres 

of land and improvements thereon, in the town of Johnston ; 
the homestead estate in South Kingstown, with about four hundred 
and twenty-eight acres of land and improvements thereon; the mill 
property in Augusta, Maine, with about four hundred acres of land 
and improvements thereon; the mill property in Palmer, Massa- 
chusetts, with about seven acres of land and improvements thereon; 
the estates in the city of Washington, with about six acres of land 
and improvements thereon; the property in the city of Columbia, in 
the State of South Carolina, with about four hundred acres of land 
and improvements thereon; and also all other the estate and prop- 
erty, real and personal, of every name and nature, not exempt from 
attachment by law, wherever situate and by whatsoever muniments 
of title evidenced, which any or either of the parties of the first part 
have or may be entitled to in possession or action, reversion or re- 
mainder, together also with all goods, stock, and supplies, manu- 
factured, unmanufactured, and in process of manufacture, and all 
fixtures, machinery, tools, and other personal property of every kind 
which said A. & W. Sprague Manufacturing Company may at any 
time or from time to time hereafter have, either in lieu of or in ad- 
dition to those now on hand, but. excepting from this conveyance 
all shares of capital stock in any and every corporation, wherever 
located, belonging to any or either of the parties of the first part, the 
same to be transferred to said party of the second part, upon his re- 
quest in writing, by way of pledge and collateral security, to secure 
the performance of the conditions of this instrument: 
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To have and to hold said granted and bargained premises, with 
all the rights, privileges, and appurtenances thereof, unto and to the 
use of him, the said party of the second part, his heirs, executors, 
administrators, and assigns, in trust for the intents and purposes 
and with, under, and subject to the powers and provisos hereafter 
contained, but subject, nevertheless, to the following condition—that 
is to say, upon condition that if said parties of the first part or any 
or either of them, their heirs, executors, administrators, or assigns, 
or any person for them or in their behalf, shall well and truly pay 
ur cause to be paid all and singular the debts and liabilities afore- 
said which shall be brought in under these presents and remain 

outstanding, as hereinbefore provided, and all expenses and 
17 liabilities of every kind incurred in the execution of the trusts 

hereinafter created or declared, and all the notes aforesaid 
that shall be issued by the trustee aforesaid, together with the inter- 
est thereon, according to the tenor thereof, then this deed shall be 
and become void; otherwise shall remain in force; 

And subject to the condition aforesaid, in trust for said party of 
the second part and other the trustees or trustee under these pres- 
ents for the time being, to stand seized and possessed of the said 
granted estates and premises, and until default shall be made in 
the performance of the conditions aforesaid or any part thereof, or 
breach shall be made of the covenants or agreements hereinafter 
contained on the part of said parties of the first part to be kept or 
performed, or until sale under the trusts hereinafter declared, or 
until entry under the power in that behalf hereafter contained, to 
permit and suffer said parties of the first part to retain the posses- 
sion and use of said granted premises: 

Provided, and it shall be lawful for said trustees or trustee for the 
time being at any time or from time to time before such default or 
breach, and with or without previous entry, in their or his discre- 
tion, to sell, at public or private sale, any part or parts of said 
granted estates and property, and to execute and deliver such deed or 
deeds as may be necessary or proper to vest in the purchaser or pur- 
chasers thereof an absolute and indefeasible estate in fee simple 
therein, and to stand seized of all the purchase-moneys to arise and 
received therefrom for the uses and purposes hereinafter declared 
respecting the same: 

And provided further, That said trustees or trustee for the time 
being may at any time or from time to time before default or 
breach, as well as after, enter upon said granted estates and prop- 
erty or any part or parts thereof, and take and assume the full and 
absolute possession and control of the same, and in their or his dis- 
cretion to continue to run and operate or to close the mills or print- 
works of said manufacturing company or any or either of them, as 
said trustees or trustee for the time being shall deem for the best in- 
terests of the creditors: 

And provided also, and it is hereby further declared, That in case 
default shall be made in payment of said notes hereby secured or 

any or either of them, or of the semi-annual interest due 
18 thereon, or breach shall be made of either of the covenants 
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or agreements herein contained on the part of said parties of 
the first part to be kept and performed, and such défault or breach 
shall continue for the space of sixty days, then in such case the 
said trustees or trustee hereunder for the time being, in their or his 
discretion, may, and upon the request in writing of the holders of 
one-fifth in amount of the notes then issued and outstanding under 
these presents said trustees or trustee for the time shall, from time 
to time thereafter, either before or after entry as aforesaid, sell, 
either together or in parcels, the estates and property aforesaid, or 
any part or parts thereof, at public or private sale, as said trustees 
or trustee shall think best, first giving, in case of any auction sale 
under this or under any other provisions of this instrument, notice 
thereof by advertisement at least twice a week for four successive 
weeks in some public newspaper printed in said Providence, and 
such other notice as they or he may deem advisable, and upon sale 
thereof to execute and deliver such deed or deeds as may be neces- 
sary or proper to vest in the purchaser or purchasers thereof an ab- 
solute and indefeasible estate in fee simple therein. 

And it is hereby declared that said trustees or trustee for the time 
being shall stand seized of all the purchase-moneys to arise and re- 
ceived from sales or otherwise under any of the trusts of these pres- 
ents, to apply and appropriate the same— 

Mirst, to the payment of all expenses incident to such sale or 
sales and of all insurance moneys, taxes, and other charges, if any, 
paid or incurred by them In respect of said trust estates, together 
with a reasonable compensation to said trustees or trustee for the 


time being for their or his own services and reasonable counsel fees, and 


all other charges and liabilities paid or incurred by them, either in 
carrying on the business or in the execution of any other of the 
trusts hereby created. 

And, secondly, the residue of all moneys received by them under 
any of the trusts of this instrument from time to time, to apply 
and appropriate ratably to the payment of the principal and inter- 
est of all the debts and liabilities aforesaid of said parties of the 
first part which shall be brought in under these presents and _ re- 
main Gutstanding as aforesaid, and of all the notes that shall be 

issued by said trustee and be outstanding under and secured 
1) by these presents, and although by their terms the same may 

not then have matured, accounting to said parties of the first 
part, respectively, their heirs, executors, administrators, or assigns, 
for any surplus, if any, that may remain after the full payment 
thereof. 

And it is further declared that no purehaser under any or either 
of the foregoing trusts shall be under any obligation to inquire into 
the necessity or regularity of any sale thereunder, nor to see to the 
application of any of the purchase-moneys thereof, but that the 
receipt of the trustees or trustee for the time being to such pur- 
chasers or purchaser for such purehase-moneys shall be his or their 
full and effectual acquittance and discharge therefor; and if at 
any time said trustee, or any trustee to be appointed under these 
presents, shull be desirous of resigning and of being discharged 
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from the trusts aforesaid, it shall be lawful for them or him so to 
do, and in such case or in case said trustee or any trustee to be 
appointed under these presents shall die or become incapable of 
acting in said trusts, it shall be lawful for the surviving or con- 
tinuing trustees or trustee for the time being, by anv writing or 
writings under their or his hands, to nominate, and appoint, or in 
cause at any time all the trustees for the time being shall resign 
together, then for the supreme court of the State of Rhode Island 
sitting in equity to appoint, any other person or persons to be a 
trustee or trustees in the stead or place of him or them so dying, 
resigning, or becoming incapable of acting as aforesaid ; and there- 
upon and as often as any such appointment shall be made all the 
trust estates and property then held under the trusts aforesaid shall, 
with all convenient speed, be so conveyed, assigned, and transferred 
as to vest the same in the surviving or continuing trustees or trustee 
and such new trustees or trustee, or if there be no continuing trustee, 
then in such new trustees or trustee only, their or his heirs, execu- 
tors, administrators, and assigns, to the same uses and upon the same 
trusts as are herein declared concerning the same; and every new 
trustee under these presents so appointed, or otherwise duly ap- 
pointed by any court of competent jurisdiction, may immediately 
exercise any power or discretion herein granted in the same man- 
ner as though originally named as trustee herein, and although the 

trust estate be not then vested in him; and no trustee under 
20 these presents shall be answerable or accountable for any loss 

which may happen to said trust estate or property, unless the 
same shall happen by his own neglect or default. 

And the said parties of the first, for’ themselves and for their 
respective heirs, executors, administrators, and assigns, do hereby 
covenant with the said party of the second part, his heirs, executors, 
administrators, and assigns, at any time or from time to time during 
the continuance of this security, to execute and deliver to the party 
of the second part, or other the trustees or trustee under these 
presents for the time being, or to any purchaser under any of the 
foregoing trusts, such further conveyances .or assurances of the 
estates or property hereby conveyed or intended to be conveyed, or 
any part or parts thereof, as said trustees or trustee for the time being 
may reasonably require, and at all. times during the continuance 
of this security, at their own cost and charges, to keep and maintain 
insurance for the benefit of said party of the second part under 
these presents upon the mills, buildings, machinery, and other 
insurable property hereby conveyed or intended to be conveyed, in 
such reasonable amounts and in such insurance companies as said 
trustees or trustee for the time being shall approve; also that the 
profits that shall hereafter accrue*in the business of said manu- 
facturing company shall, from time to time, be by said company 
paid over to said trustees or trustee for the time being, to be held 
and applied to any of the purposes aforesaid in the same manner as 
the other trust moneys under these presents; also to pay ali taxes 
and assessments, rates and charges, of every nature that may be laid 
or levied upon or in respect of said granted premises, and in default 
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thereof it shall be lawful for said trustees or trustee for the time 
being to effect such insurance and to pay said taxes, assessments, 
rates, and charges and all sums paid therefor shall be a further 
lien upon said granted premises secured by these presents. 

In testimony whereof said A. & W. Sprague Manufacturing Com- 
pany have caused these presents to be signed and its corporate seal 
to be hereunto affixed by said Amasa Sprague, its treasurer, for this 
purpose fully authorized, and said other parties of the first and 

second parts have hereunto set tueir hands and seals this 


21 said first day of November, A. D. eighteen hundred and 
seventy-three. 
(Signed) A. & W. SPRAGUE M’F’G CO., 
By AMASA SPRAGUE, Treas. [SEAL. | 

WILLIAM SPRAGUE. is 
AMASA SPRAGUE. - 
MARY SPRAGUE. w 
FANNY SPRAGUE. . 
A. & W. SPRAGUE. 7 
ZECHARIAH CHAFEE. : 


Signed, sealed; and delivered in presence of— 
THOMAS A. DOYLE. 
F. W. LATHAM. 
GEORGE HARRIS. 


THE STATE OF RuHopE ISLAND, ETC., | 
City and County of Providence, j 
Be it known that in said city of Providence, on this first day of 

December, A. D. 1873, before me, Henry Martin, a justice of the 

peace for the said city of Providence, a notary publie for said State 

of Rhode Island, and a commissioner for the State of New York, 
residing in said city of Providence, personally appeared Amasa 

Sprague, Fanny Sprague, and Mary Sprague, who are personally 

known to me to be the same persons described in and who signed, 

sealed, and executed the foregoing instrument, and they then and 
there severally acknowledged to me that they signed, sealed, exe- 
cuted, and delivered the said instrument as, and that the same is, 
their free and voluntary act and deed for the uses and purposes 
therein mentioned and expressed ; and at the same time and place 
the said Amasa Sprague, also personally known to me to be the same 
person who executed the foregoing instrument as treasurer, in his 
capacity as treasurer of the A. & W. Sprague Manufacturing Com- 
pany, also acknowledged to me that he signed, sealed, executed, and 
delivered the said instrument as, and that the same is, his free and 
voluntary act and deed as such treasurer, and the free and voluntary 
act and deed of the said A.& W.Sprague Manufacturing Company, 

for the uses and purposes therein mentioned and expressed. 

22 In testimony whereof I have hereunto set my hand and 

official seals, at said city of Providence on this said tirst day 

of December, A. D. 1873. 

(Signed) HENRY MARTIN, 
Justice of the Peace, Notary Public, and 
Commissioner for-the State of New York. 


, Ss S “| 
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STATE OF RHODE ISLAND, | re 
City and County of Providence, | ~* 


Be it known that in the city of Providence, on this sixth day of 
December, A. D. 1873, before me, Henry Martin, a justice of the 
peace for said city of Providence, a notary public for said State of 
Rhode Island, and a commissioner for the State of New York, resid- 
ing in said Providence, personally appeared William Sprague, to me 
personally known, and he then and there acknowledged to me that 
he signed, sealed, and executed and delivered the foregoing instru- 
ment as his free and voluntary act and deed. 

In testimony whereof I have hereunto set my hand and seals, at 
said city of Providence, on this eighth day of December, A. D. 1873. 

[L. s.] HENRY MARTIN, 
Justice of the Peace, Notury Public, and 
Commissioner for the State of New York. 


23 CoMPLAINANT’S Exarsir B. 


Unitrep States OF AMERICA, } 
District of Rhode Island. | 


Circuit Court of the United States. November Term, 1882, to wit, 
March 7th, 1883. 


Evan RANDOLPH 
v8. >No. 885. Law. 
WILLIAM SPRAGUE eée¢ al. j 


Judgment. 


It is considered by the court here that the plaintiff have and re- 
cover of the defendants the sum of thirty-four thousand five hundred 
dollars, debt, and costs of suit, taxed at one hundred and fifty-one 
J; dollars,.and have execution therefor. 


District oF Ruope IsLanpD, 88: 
CLERK’s OrFice Circuit Court U.S., 
At ProvipENcE, July 25, 1883. 

I, Henry Pitman, clerk of said court, for said district, do hereby 
certify that the above contains a true copy of the judgment entered 
in the above-entitled cause. 

In testimony whereof I have hereunto set the seal of said court 
and my hand on the day and year above written. 


[1. s.] . HENRY PITMAN, Clerk. 


24 COMPLAINANTS Exuronit C. 


To all people to whom these presents shall come, Greeting: 

Whereas an execution against William Sprague, of South Kings- 
town, in the county of Washington, in the State of Rhode Island, 
3—213 
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and Amasa Sprague, of Cranston, in the county of Providence, in 
said State of Rhode Island, at the suit of Evan Randolph, issued 
from the circuit court of the United States holden at Providence, 
within and for the district of Rhode Island, on the 15th day of No- 
vember, A. D. 1882, returnable at its June term, 1883, was by me, 


James H. Coggeshall, United States marshal for said district of 


Rhode Island, on the seventh day of March, 1883, at 11 o’clock and 
30 minutes in the forenoon, levied on all the right, title, and inter- 
est which the said Amasa Sprague had on the seventeenth day of 
August, 1882, at 11 o’clock and 300 minutes in the forenoon, the 
time of the attachment on writ of mesne process, in and to any 
shares of stock in the Quidnick Company, a manufacturing corpo- 
ration created by the General Assembly of the State of Rhode Island ; 
and 

Whereas, on the 25d day of March, 1883, at 11 o’clock in the 
forenoon,at the United States marshal’s office, custom-house building, 
Providence, Rh. 1., pursuant to the notice of sale by me inserted in the 
Providence Daily Journal, as required by law, all the right, title 
and interest of the said Amasa Sprague in and to any shares of 
stock in the Quidnick Company aforesaid were by me, the said 
James H. Coggeshall, United States marshal as aforesaid, sold at 
public auction, for the satisfaction of said execution, to Evan Ran- 
dulph, of the city and county of Philadelphia, in the State of Penn- 
sylvania, who was the highest bidder therefor, for the sum of fifty 
dollars, which the said Evan Randolph hath since well and truly 
paid to me: 

Now, know ye that, by force and virtue of the law in such case 
made and provided, I, the said James H. Coggeshall, United States 
marshal as aforesaid, in consideration of the sum of money paid 

unto to me as aforesaid, do by these presents bargain, sell, 
25 assign, and set over unto the said Evan Randolph all the 

right, title, and interest which the said Amasa Sprague had 
in and to any shares of stock in the said Quidnick Company at the 
time of the attachment thereof on writ of mesne process; to have 
and to hold the same unto him, the said Evan Randolph, his exec- 
utors, administrators, and assigns forever. 

[In witness whereof I have hereunto set my hand and seal this 
twenty-third day of March, A. D. 1883. 

JAMES H. COGGESHALL, [t. s.] 
U. 8S. Marshal, R. I. District. 


Signed, sealed, and delivered in presence of— 


HENRY MARSH, Jr. 


STATE OF RHODE ISLAND, &e., | 
County of Providence, j 


> SS - 


In Providence, this twenty-seventh day of March, A. D. 1883, the 
above-named James iH. Coggesh: all, U. S. marshal for the district of 
Rhode Island, personally ap ypeared before me and acknowledged the 


A. 


‘i 
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foregoing instrument, by him signed in bis said capacity, to be his 
free and ‘voluntary act and deed in his said capacity. 

HENRY MARSH, Jr., 
Notary Public. 


COMPLAINANTS Exurtsir D. 


To all people to whom these presents shall come, Greeting : 
Whereas an execution against William Sprague, of South Kings- 
town, in the county of W ashington, in the State of Rhode Island, 
and Amasa Sprague, of Cranston, in the county of Providence, 
26 in said State of Rhode Island, at the suit of Evan Randolph, is- 
sued from the circuit court of the United States holden at Prov- 
idence, within and for the district of Rhode Island, on the 15th day 
of November, A. D. 1882, returnable at its June term, 1883, was by 
me, James H. Coggeshall, United States marshal for said district of 
Rhode Island, on the seventh day of March, 1883, at 11 o’clock and 
e 30 minutes in the forenoon, levied on all the right, title, and interest 
which the said William Sprague had on the seventeenth day of 
August, 1882, at eleven o’clock and thirty minutes in the forenoon, 
the time of the attachment on writ of mesne process, in and to any 
shares of stock in the Quidnick Company, a manufacturing corpora- 
tion created by the General Assembly of the State of Rhode Island ; 
and 
<=> Whereas, on the 23d day ef March, 1883, at 11 o’clock in the fore- 
naon, at the United States marshal’s office, custom-house building, 
Providence, R. I., pursuant to the notice of sale by me inserted in 
the Providence Daily Journal, as required by law, all the right, title, 
and interest of the said William Sprague in and to any shares of 
stock in the Quidnick Company aforesaid were by me, the said James 
H. Coggeshall, United States marshal as aforesaid, sold at public 
auction, for the satisfaction of said execution to Evan Randolph, of 
the city and county of Philadelphia, in the State of Pennsylvania, 


é who was the highest bidder there for, for the sum of fifty dollars, 

4 which the said Evan Randolph hath since well and truly paid to 
me: 

Now, know ye that, by force and virtue of the law in such case 

| made and provided, I, the said James H. Coggeshall, United States 


marshal as aforesaid, in consideration of the sum of money paid 
unto me as aforesaid, do by these presents bargain, sell, assign, and 
set over unto the said Evan Randolph all the right, title, and inter- 
—= est which the said Wi!liam Sprague had in and to any shares of 
, stock in the said Quidnick Company at the time of the attachment 
: thereof on writ of mesne process; to have and to hold the same unto 
him, the said Evan Randolph, his executors, administrators, and 
assigns forever. 
‘ In witness whereof I have hereunto set my hand and seal this 
twenty-third day of March, A. D. 1883. 
JAMES H. Cl IGGESHALL, [v. s.] 
A U.S. Marshal, R. I. District. 


Signed, sealed, and delivered in presence of— 


HENRY MARSH, Jr. 
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27 STATE OF RuopeE Isianp, «c., | 


~y ° ‘ 88 "7 
County of Providence 
P ) 


In Providence, this \wenty-seventh day of March, A. D. 1883, the 
above-named James H. Coggeshall, United States marshal for the 
district of Rhode Island, personally appeared before me and ac- 
knowledged the foregoing instrument, by him signed in his said 
capacity, to be his free and voluntary act and deed in his said . 
vapacity. 

HENRY MARSH, Jr., 
Notary Public. 


CoMPLAINANT’S Exulpit E. 


STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS, | sis 
Providence, eee 


At the supreme court of said State, begun and holden, at 
[u.s.] Providence, within and for the county of Providence, on the 
first Monday of October, in the year of our Lord one thousand 

eight hundred and eighty-two. 


Be it remembered that at the present term of this court Horatio 
N. Waterman, of East Greenwich, in our county of Kent, complained 


of the A. & W. Sprague Manufacturing Company, a corporation 
having its principal office at Providence, whose property was at- 

tached and it summoned by the sheriff in an action of the case to ; 
recover damages of the defendant corporation for its neglect and re- ; 


fusal to pay to the plaintiff the sum of $20,000, balance due to said 
plaintiff by book account on, to wit, — day of April, A. D. 1882. 

The plaintiff also filed the usual money counts and a count 
28 for interest. Said case was duly entered at said term, the de- 

fendant pleading the general issue by its attorney, Andrew 
B. Patton, and other pleas being filed by C. Frank Parkhurst, James 
Tillinghast, Charles Hart, and b. F. Thurston, who claimed to be 
attorneys for said defendant corporation, and being called for hear- 
ing, upon the plaintiff’s motion to strike out said last-mentioned pleas, 
the same was granted and they were accordingly stricken out, and 
thereafterwards the defendant corporation submitted to judgment for 
the plaintiff for $12,209.57 and costs. 

Whereupon it is considered by the court that the plaintiff recover 
and have of the defendant corporation the sum of $12,209.57, debt or 
damages, and costs of suit taxed at $26.40. 

A true copy of record. 

Attest : CHARLES BLAKE, Clerk. 
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COMPLAINANT’ Exuisit F. 


To all people to whom these presents shall come: 


Whereas an execution against the A. & W. Sprague Manufacturing 
Company, a corporation located and now or late doing business in 
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this and other States, at the suit of Horatio N. Waterman, of East 
Greenwich, in the county of Kent, was by me, William S. Kent, 
deputy sheriff, on the 22d day of March, 1883, at 2 o’clock and 5 
minutes in the afternoon, levied on four hundred and fifty-five shares 
of the capital stock of the Quidnick Company, a corporation located 
and doing business in the towns of Warwick and Coventry, in the 
said State of Rhode Island, belonging to the A. & W. Sprague Manu- 
facturing Company, a stockholder of thesaid Quidnick Company; 
and 

Whereas, on the third day of April, 1883, all the right, title, 
and interest of the said A. & W. Sprague Manufacturing Company 

in and to the said four hundred and fifty shares of the capital 
29 stock of the Quidnick Company were by me, the said William 

S. Kent, deputy sheriff, sold at public auction, for the satis- 
faction of the said execution, to Evan Randolph, of Philadelphia, who 
was the highest bidder, for the sum of one hundred dollars, which 
the said Evan Randolph hath since well and truly paid to me, the 
said William S. Kent, deputy sheriff: 

Now, know ye that, by force and virtue of the law in such case 
made and provided, I, the said William 8S. Kent, deputy sheriff, in 
consideration of the sum of one hundred dollars paid unto me as 
aforesaid, do by these presents bargain, sell, assign and set over unto 
the said Evan Randolph, his heirs and assigns forever, all the estate 
and property and all the right, title, and interest of the said A. & W. 
Sprague Manufacturing Company of,in, and to the said four hundred 
and fifty-five shares of the said capital stock of the said Quidnick 
Company at the time of the levy thereon as above set forth : 

To have and to hold the said four hundred and fifty-five shares of 
said capital stock to the said Evan Randolph, his heirs and assigns 
forever. 

In witness whereof [ have hereunto set my hand and seal this — 
day of April, A. D. 1883. 

Executed in presence of— 

WILLIAM 8. KENT, 
Deputy Sheriff. [.s.] 
STATE OF RuopeE ISLAND, |... 
7  8C 
Providence, j 


In the city of Providence, this seventh (7th).day of April, A. D. 
1883, personally appeared the above-named William S. Kent, deputy 
sheriff, and acknowledged the above instrument, by him signed as 
deputy sheriff, to be his free and voluntary act and deed in said ca- 
pacity. 

Before me— 

WILLIAM B. BEACH, 
Justice of the Peace. 


30 COMPLAINANTS EXHIBIT G. 


To all people to whom these presents shall come: 
Whereas an execution against the A. & W. Sprague Manufactur- 
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ing Company, a corporation located and doing business in this and 
other States, at the suit of Horatio N. Waterman, of East Greenwich, 
county of Kent, was by me, William S. Kent, deputy sheriff, on the 
twenty-second day of March, 1883, at 2 o’clock and 30 minutes in the 
afternoon, levied on eight hundred and two shares of the capital stock 
of the Quidnick Company belonging to Fanny Sprague, of Provi- 
dence, and also on six hundred and one shares of the capital stock 
of the Quidnick Company belonging to Mary Sprague, of said Prov}- 
dence, it being represented that said Fanny Sprague and Mary 
Sprague were stockholders in the said Quidnick Company, and also 
in the said A. & W. Sprague Manufacturing Company, now and at 
the time of contracting the indebtedness on which the judgment in 
this suit was found and on which this execution was issued, and that 
thereupon the said Fanny Sprague and Mary Sprague were jointly 
and severally ciable for all the indebtedness of the said company and 
jointly and severally liable for this debt and to satisfy this execu- 
tion, the said A. & W. Sprague Manufacturing Company not hav- 
ing filed the certificate required by chapter 142, section 11, of the Gen- 
eral Statutes of Rhode Island, the said Fanny Sprague and Mary 
Sprague not having exempted themselves from such liability; and 

Whereas, on the third of April, 1883, all the right, title, and 
interest of the said A. & W. Sprague Manufacturing Company and of 
anny Sprague and Mary Sprague in and to the said fourteen hun- 
dred and three shares of the capital stock of the Quidnick Company 
were by me, the said William 8. Kent, deputy sheriff, sold at public 
auction, for the satisfaction of the said execution, to Evan Randolph, 
of Philadelphia, who was the highest bidder, for the sum of seventy- 
five dollars, which the said Evan Randolph hath since well and truly 
paid to me, the said William 8. Kent, deputy sheriff: 


Now, know ye that, by force and virtue of the law in such case 


made and provided, I, the said William 8S. Kent, deputy sheriff, in 
consideration of the sum of seventy-five dollars paid unto me as afore- 
said, do by these presents bargain, sell, assign, and set over unto the 
said Evan Randolph, his heirs and assigns forever, all the 
ol estate and property and all the right, title, and interest of the 
said A. & W. Sprague Manufacturing Company and of the 
said Fanny Sprague and Mary Sprague of, in, and to the said fourteen 
hundred and three shares of the said capital stock of the said Quid- 
nick Company at the time of the levy thereon as above set forth : 
To have and to hold the said fourteen hundred and three shares 
of said capital stock to the said Evan Randolph, his heirs and assigns 
forever. 
In witness whereof I have hereunto set my hand and seal this 
— day of April, A. D. 1883. 
WILLIAM 8S. KENT, 
Deputy Sheriff. [ L. s.] 


STATE OF RropeE Isianp, | .. 
. > of 
Providence. } 
In the city of Providence, this seventh (7th) day of April, A. D. 
1883, personally appeared the above-named William S. Kent, deputy 


-_ 
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sheriff, and acknowledged the abeve instrument, by him signed as 
deputy sheriff, to be his free and voluntary act and deed in said 
capacity. 
Before me— 
WILLIAM B. BEACH, 
Justice of the Peace. 


32 & 33 Supplemental Bill of Complaint. (Filed August 31, 1883.) 


And now comes your orator in the above-entitled cause, said Evan 
Randolph, of the city and county of Philadelphia, in the State of 
Pennsylvania, a citizen of said State of Pennsylvania, and, by way 
of supplement and of addition to his original bill and the amend- 
ment thereof filed, herewith complains against Gorham P. Pomroy, 
of the city and county of Providence, in the State of Rhode Island, 
a citizen of said State of Rhode Island; against the Quidnick Com- 
pany, a corporation duly created by the General Assembly of the 
State of Rhode Island and located and doing business in said State 
of Rhode Island, a citizen of said State of Rhode Island; against 
the A. & W. Sprague M’f’g Co., a corporation duly created by the 
General Assembly of said State of Rhode Island and located and 
doing business in said State of Rhode Island, a citizen of said State 
of Rhode Island; against William Sprague, of the town of South 
Kingston, in the county of Washington and said State of Rhode 
Island, a citizen of said State of Rhode Island; against Amasa 
Sprague, of the town of Cranston, in the county of Providence and 
said State of Rhode Island, a citizen of said State of Rhode Island ; 
against Fanny Sprague, of the city and county of Providence, in 
said State of Rhode Island, a citizen of said State of Rhode Island; 
against Mary Sprague, of said city and county of Providence, in said 
State of Rhode Island, a citizen of said State of Rhode Island, and 
against Zechariah Chafee, of said city and county of Providence, 
in said State.of Rhode Island, a citizen of said State of Rhode 
Island. 

And thereupon vour orator complains and says— 

That he filed in this honorable court his original bill of com- 
plaint against the said Quidnick Company, the said A. & W . Sprague 
Manufacturing Company, the said W illiam Sprague, the said Amasa 
Sprague, the : said Fanny Sprague, the = Mary Sprague, and the 
said Zechariah Chafee on the 2d di ay of August, A. D. 1883; that 
subpoenas were duly issued and served on each of said defendants, 
but that none of said defendants have, to the time of filing of thig 
your orator’s supplemental bill, appeared and made answer to your 

orator’s said original bill; that in said original bill your 
o4 orator prayed that an injunction might issue restraining and 

enjoining the said Quidnick Company, the said Zechariah 
Chafee, the said A. & W. Sprague Manufacturing Company, the said 
William Sprague, the said Amasa Sprague, the said Mary Sprague, 
and the said F anny Sprague from selling, transferring, voting upon, 
or in any manner interfering with any of the stock or the capital of 
said Quidnick Company mentioned in said original bill, and from 
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collecting or receiving any dividends thereon, and restraining the 
said Fanny Sprague and the said Mary Sprague from making any 
transfer or disposition of any right or property they or either of 
them may claim in and to said stock of said Quidnick C ompany as 
trustees, and from voting upon the same or in any manner inter- 
fering therewith, and restraining the said Quidnick Company from 
recording any assignment or transfer of said stock to any person 
other than your orator, and from paying any dividends or profits 
thereon otherwise than to your orator or into the registry of this 
court, to be held subject to the order of this court pe nding the hear- 
ing and consideration of your orator’s said bill of complaint or until 
other and different order of this court. 

And your orator further says that with said original bill he filed 
a petition for a special injunction, containing the same prayer as In 
said original bill mentioned, and supported said petition by affi- 
davits ; that process in said petition was duly issued and served on 
each of said defendants, and that on the return day of said process 


said petition was continued for hearing to the 15th day of Septem- 


ber, 1883 
And your orator further avers that since the filing of your orator’s 
said original bill of complaint said Quidnick Company, recognizing 
the title of your orator to 4,022 shares of the capital stock of said 
Quidnick Company, as averred by your orator in his said original 
bill of complaint, and that your orator was entitled to receive a cer- 
tificate therefor, has received the deeds mentioned, described, and 
set out in your orator’s said original bill as “ Complainant’s Ex- 
hibits C, D, I’, and G,” and by its proper recording officer has duly 
recorded the same, and has under the seal of said Quidnick Com- 
pany duly issued to your orator a certificate for 4,022 shares of said 
capital stock of said Quidnick Company. 
And your orator avers that he is now the holder and owner 
30 of said certificate for 4,022 shares of the capital stock of said 
Quidnick Company, which is duly entered of record in the 
proper books of said Quidnick Company. 

And your orator further says that since the filing of your orator’s 
said original bill of complaint certain parties claiming to be cred- 
itors of said A. & W. Sprague Manufacturing Company, said Amasa 
Sprague, said William Sprague, said Fanny Sprague, and said Mary 
Sprague have by certain proceedings commenced in the supreme 
court of the State of Rhode Island since the filing of your orator’s 
said original bill of complaint, pretending that said Fanny Sprague 
and said Mary Sprague held said 4,022 shares of the capital stock of 
said Quidnick Company as assignees for the benefit of the several 
creditors of said A. & W. Sprague Manufacturing Company, said 
William Sprague, said Amasa Sprague, said Fanny Sprague, and 
said Mary Sprague, under the pretended transfers set out and de- 
scribed in your orators said original bill and in your orator’s said 
amended bill, obtained a decree of said court purporting to remove 
said Fanny Sprague and said Mary Sprague from their pretended 
trust under said pretended assignments, and to appoint said Gorham 
P. Pomroy in their place and’stead. 
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And your orator further avers that said Gorham P. Pomroy now 
claims, by virtue of said decree, to be the assignee of said A. & W. 
Sprague Manufacturing Company, said Fanny Sprague, said Mary 
Sprague, said William Sprague, said Amasa Sprague, of said 4,022 
shares of said capital stock for the equal benefit of all their creditors. 

And your orator further avers that he was in no way a party to 
the proceedings hereinbefore mentioned by virtue of which said 
Gorham P. Pomroy claims to be the assignee as aforesaid, and was 
never apprised of the pendency thereof; that said proceedings were 
solely in the interest of creditors assenting to said pretended trans- 
fers, and did not and could not raise the question of the validity of 
said pretended transfers or assignments as to your orator or other 
dissenting creditors; that prior to the commencement of the pro- 
ceedings under which said Pomroy claims to act as such assignee 
the complainant had filed his original bill in this cause, to which 
said Mary Sprague and said Fanny Sprague were both made parties 
defendants, and in which they were duly served with process of this 

court for the purpose of determining his rights to said 4,022 
o6 shares of said capital stock as to said pretended assignments, 

and that thereupon he became entitled to the jurisdiction of 
this court therefor. 

And your orator avers that said supreme court was without juris- 
diction in said proceedings hereinbefore mentioned, by reason and 
virtue of which said Pomroy claims to be assignee aforesaid, and 
your orator shows unto your honors that because of the exigencies 
of his cause and the irreparable damage and injury to him that 
would ensue if he delayed to ask relief of this court he has had no 
time to procure certified copies of said proceedings, but prays this 
court that he may be allowed to procure said certified copies, which 
your orator will do as soon as possible, and when procured to make 
he same a part of this his supplemental bill. 

And your orator further avers that said Pomroy, claiming to be 
assignee as aforesaid, and claiming to be as said assignee a stock- 
holder in said Quidnick Company, claiming to hold 4,022 shares of 
said stock, a majority of the number of the shares of the capital 
stock of said Quidnick Company, threatens and intends and has 
already taken steps to hold a meeting of so-called stockholders of 
said Quidnick Company, and at said meeting claiming, as assignee 
aforesaid, to hold the majority of the shares of said Quidnick Com- 
pany and disregarding your orator’s just claim of ownership of said 
4,022 shares of said stock to vote, and by his vote to remove the 
president and other officers of said Quidnick Company and to elect 
other persons to their place, persons to your orator unknown; and 
the said Pomroy threatens and intends to issue to himself, as said 
assignee, new stock. : 

And by means of said officers so elected to take possession of cer- 
tain mills used for manufacturing purposes and belonging to said 
Quidnick Company and situate in the town of Warwick, in said 
State of Rhode Island, and to take possession of other valuable 
property belonging to said Quidnick Company, and to use and ap- 
propriate the same and receive and take dividends which may be 
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realized on said 4,022 shares of said capital stock of said Quidnick 
Company. 

And your orator further avers that said Pomroy intends, through 
the officers so elected by him, to run said mills of said Quidnick 
Company, situate in said Warwick, for the benefit of himself as 
assignee. ; 

And your orator further avers that if said Pomroy should con- 

summate his intended action the value of the said 4022 
OF shares of said capital stock of said Quidnick Company, held 

and owned by your orator as aforesaid, will be rendered un- 
certain and .will be thereby greatly deteriorated, and any sale 
thereof by your said orator will be hindered and rendered imprac- 
ticable for any sum at al] commensurate with the true value of the 
same. 3 

And your orator further avers that the action so contemplated and 
threatened by said Pomroy, if allowed to be taken, will work such 
damage and injury to your orator as to be utterly remediless at law, 
and vour orator is entirely without any adequate remedy, and can 
only have relief in this court of equity. 

All of which actings, doings,and pretences are contrary to equity 
and good conscience, and tend to the manifest wrong, injury, and 
oppression of your orator. 

To the end, therefore, that the said Gorham P. Pomroy, claiming 
to be assignee aforesaid, may be made a party defendant to said suit 
of your orator and may full, true, direct, and perfect answer make 
to all and singular the matter in said original bill as amended and 
in this your orator’s supplemental bill and hereinbefore stated as if 
specially interrogated thereto (but without oath, your orator hereby 
waiving the oath to said answer), and to the end that the said 
other defendants (except the said Z. Chafee, as to whom the oath is 
hereby waived) may upon their several and respective corporal oaths 
(the said A. & W. Sprague M’f’g Co. and the said Quidnick Co. by 
the oath of some one of their officers, respectively, for this purpose 
authorized and duly empowered) true, direct, and perfect answer 
make to all and singular the matters and things hereinbefore stated 
and charged as tully and particularly as if the same were hereinafter 
repeated and they thereunto distinetly interrogated, and that not only 
as to the best of their respective knowledge and remembrance, but 
also to the best of their several and respective information, hearsay, 
and belief: 

And that the said proceedings so had in said supreme court of 
Rhode Island, as hereinbefore mentioned, as to your orator may be 
deemed to be null and void: 

And that pending the hearing and consideration of your orator’s 
said bill as amended and this your orator’s supplemental bill, and 
until further and different orders made by this court, that a special 
injunction may be issued from this court enjoining and restraining 

the said Gorham P. Pomroy, claiming to be assignee afore- 
38 said, from holding the said coniemplated meeting, from vot- 
ing upon, and from removing the president and other officers 
of said Quidnick Company, or in any manner interfering with the 
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said shares of the said capital stock of the said Quidnick Company, 
and from alienating, selling, and transferring the same, and from 
collecting or receiving any dividends thereon, or from making any 
disposition of any right or property he may claim in and to said 
shares of said capital stock of said Quidnick Company, as assignees 
aforesaid or otherwise. 

And your orator further prays that he may by a decree of this court 
be decreed to be the owner of 4,022 shares of the capital stock of 
said Quidnick Company. 

And your orator further prays as he has already prayed in and by 
lis said original bill and in and by his original bill, as amended. 

And that for the purpose of obtaining said injunction against said 
Pomroy, claiming as assignee aforesaid, said original bill and said 
original bill as amended, signed, and sworn to by your orator may 
be taken as the affidavits of vour orator. 

And that this supplemental bill subscribed and sworn to by your 
orator may be taken as in affidavits on the motion therein stated. 

And that your honors will grant unto your orator what other and 
further relief your honors — said cause merits and to your honors 
seem meet. 

And that your honors may grant unto your orator a writ of sub- 
poena, to be directed to said Gorham P. Pomroy, the said Quidnick 
Company, the said A. & W. Sprague Manufacturing Company, the 
said William Sprague, the said Amasa Sprague, thesaid Mary Sprague, 
the said Fanny Sprague, and the said Zechariah Chafee, directing 
them and each of them forthwith to be and appear before your hon- 
ors in this honorable court, and then and there to answer all and 
singular the matter aforesaid (and the said Gorham P. Pomroy to 
answer to all and singular the matters and things in said original 

bil) and in said original — as amended), and to stand to, abide, 
and perform such orders and decrees therein as to your honors shall 
seem meet. 

And your orator will ever pray. 

EVAN RANDOLPH. 

MOWRY & COMSTOCK, 

Solicitors for Comprainanis. 


J. COOKE LONGSTRETH, Of Counsei 


39 STATE OF PENNSYLVANIA, | 
County of Philadelphia. | 


In Philadelphia, this 30th day of August, 1883, personally ap- 
peared before me theabove-n: amed Evan Ri andolph and made affirma- 
tion that the facts and statements contained in the foregoing supple- 
mental bill by him subscribed, so far as they are stated of his own 
knowledge, are true, and so far as they are stated on information and 
belief are true, to the best of his information and belief. 


SAMUEL BELL, 


[ SEAL. ] UL. S. Commissioner. 
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Plea of the Quidnick Company. (Filed November 35, 1883. 


The plea of the Quidnick Company to the above-entitled bill of 
complaint of Evan Randolph. 


This respondent, by protestation, not confessing or acknowledging 
all or any of the matters and things in said bill set forth to be true, 
doth plead to said bill, and for a plea says— 

That heretofore and before the complainant exhibited his said bill 
of complaint in this honorable court and before said complainant 
claims to have acquired any right, title, or interest in any shares of 
the capital stock of said Quidnick Company, to wit, on the 31st day 
of August, A. D. 1881, Zechariah Chafee, trustee and assignee, one 
of the defendants in the above-entitled bill, together with sundry 
other co-complainants, exhibited his bill of complaint in the supreme 
court of the State of Rhode Island against this said respondent and 
against the said respondents, the said A. & W. Sprague Manufact- 
uring Company and the said Amasa Sprague, William Sprague, 
Mary Sprague, and Fanny Sprague, and one Benjamin G. Chace. 

That in said bill so exhibited in said supreme court the said 
Chafee claimed the making, execution, and delivery to him by said 
A. & W. Sprague Manufacturing Company and the said Amasa 
Sprague, William Sprague, Mary Sprague, and Fanny Sprague of 
the trust mortgage, a copy of which, marked “A,” is annexed to the 
said complainant’s bill, and also claimed that, upon his written 

request, the said A. & W. Sprague Manufacturing Company 
40 and the said Amasa Sprague, William Sprague, Mary Sprague, 

and Fanny Sprague, on or about the 2d day of December, A. 
D. 1873, respectively transferred to him, the said Chafee, upon the 
stock transfer book of said Quidnick Company, all their shares of 
the capital stock of said Quidnick Company by way of pledge and 
collateral! security to secure the performance of the conditions of said 
trust mortgage before mentioned, the said Amasa Sprague and Wil- 
liam Sprague each transferring to said Chafee 1,082 shares, the said 
Fanny 802 shares, the said Mary 601 shares, and the said A. & W. 
Sprague Manufacturing Company 455 shares, making in all 4,022 
shares of said capital stock of said Quidnick Company so transferred, 
and that thereafterward, to wit, on or about the 22d day of Decem- 
ber, A. D. 1873, said Amasa Sprague, William Sprague, and Mary 
Sprague and said A. & W.Sprague Manufacturing Company, by 
transfers by them, respectively, duly made and executed on said 
stock transfer book of said Quidnick Company, transferred their re- 
maining right, title, and interest and equity of redemption in said 
shares of said stock so held by them, respectively, to said Fanny 
Sprague, in trust for the equal benefit of their respective creditors, 
and that the said Fanny Sprague, at the same time, in like manner 
transferred to said Mary Sprague her remaining right, title, and 
interest and equity of redemption in her shares aforesaid, in trust 
for the equal benefit of all the creditors of her, the said Fanny 
Sprague. 

That all the defendants named in said bill of complaint were 
duly served with process and entered their appearance in said suit 
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and have filed answers therein denying the making of said transfers 
of said stock in pledge and as collateral security and admitting the 
making of the assignments of said stock of December 22, A. D. 1873,as 
above stated, and that said bill is still pending in said supreme court, 
and the matters thereof are undetermined, and that said supreme court 
thereby had and still has jurisdiction of all parties aforesaid and of 
the entire subject-matter of said suit and of the title to the entire 
4,022 shares of said stock. 

That said defendants named in said bill pending in said supreme 
court included all parties who had at the time of entering the same 
in said court asserted any claim, right, title, or interest in said shares 
of said stock or any part thereof and all persons who had claimed or 

asserted any title therein. 
41 That all the defendants named in said bill of the complain- 

ant, Evan Randolph, save Gorham P. Pomroy, of Providence, 
in the State of Rhode Island, who, by decree of said supreme court, 
had succeeded to the title of said Fanny Sprague and Mary Sprague 
as assignees of said 4,022 shares of said stock, are identically the 
same persons named as defendants in said suit in said supreme 
court, and the subject-matter of the complainant’s bill pending in 
this honorable court is identically the same as the subject-matter of 
said suit pending in said supreme court, to wit, the title to and 
ownership of said 4,022 shares of the capital stock of said Quidnick 
Company. | 

That by reason of said pending bill of said Chafee in said supreme 
court and the proceedings therein said supreme court had acquired 
jurisdiction of the controversy and of the subject-matter thereof and 
of all the persons claiming title thereto before the exhibition of the 
complainant’s said bill in this honorable court, and that said su- 
preme court had and has the sole and exclusive right to decide and 
determine the same, and has exercised its jurisdiction therein by 
making decrees therein. 

That the complainant in this suit pending in this honorable court 
neither had nor had asserted any claim or title to said 4,022 shares 
of said capital stock of said Quidnick Company or any part thereof 
at the time of the filing of said bill in said supreme court, and could 
not, therefore, have been made a party thereto, and that the claim 
to said 4,022 shares of said capital stock of said Quidnick Company 
now set up by said complainant, Evan Randolph, in his said bill in 
this honorable court should be set up in said bill pending in said 
supreme court, and the said bill filed by the said complainant, Evan 
Randolph, in this honorable court should be dismissed. 

Wherefore this said respondent doth plead the said bill so pending 
in said supreme court and the proceedings therein in bar to the said 
complainant’s present bill, and prays the judgment of this honorable 
court whether he should make other or further answer thereto, and 
prays that he may be hence dismissed and for his costs. 

QUIDNICK COMPANY, 
STEPHEN HARRIS, President. 

RATHBONE GARDNER, 

CHARLES H. PARKHURST, | 
Solicitors for Respondent, The Quidnick Company. 


Bo tiene ty i cag 
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[, Stephen Harris, president of the Quidnick Company, the above- 
named respondent, on oath depose and say that the above plea 
signed by said respondent is true in point of fact, and that it Is not 
interposed for delay. 

STEPHEN HARRIS, 
President Quidnick Company. 

Sworn to and subscribed before the undersigned, a notary public 
within and for the State of Rhode Island, this third day of Novem- 
ber, A. D. 1883. 

RATHBONE GARDNER, 
Notary Public. 


We, the undersigned, counsel for the said respondent, The Quid- 
nick Company, hereby certify that the above plea signed by said 
respondent is, in our opinion, well founded in point of law. 

RATHBONE GARDNER. 
CHARLES H. PARKHURST. 


Plea of Gorham P. Pomroy. (Filed Nov. 3, 1883. 


The plea of Gorham P. Pomroy, assignee of Amasa Sprague, Fanny 
Sprague, Mary Sprague, William Sprague, and the A. & W. Sprague 
Manufacturing Company, of 4,022 shares of the capital stock of 

‘the Quidnick Company, to the above-entitled bill of complaint of 
Evan Randolph. 


This respondent, bv protestation, not confessing or acknowledging 
all or any of the matters and things in said bill set forth to be true, 
doth plead to said bill, and for said plea says— | 

That heretofore and before the said complainant exhibited his 
said bill of complaint in this honorable court and before said com- 
plainant claims to have acquired any right, title, or interest in any 
shares of the capital stock of said Quidnick Company, to wit, on the 
olst day of August, A. D. 1881, Zechariah Chafee, trustee and as- 

signee, one of the defendants in the above-entitled bill, to- 
43 gether with sundry other co-complainants, exhibited his bill 

of complaint in the supreme court of the State of Rhode 
Island against the said respondents, the said Quidnick Company, 
the said A. & W. Sprague Manufacturing Company, and the said 
Amasa Sprague, Fanny Sprague, Mary Sprague, and William 
Sprague, and one Benjamin G. Chace. 

That in said bill so exhibited in said supreme court the said Chafee 
claimed the making, execution, and delivery to him by said A. «& 
W. Sprague Manufacturing Company and the said Amasa Sprague, 
William Sprague, Mary Sprague, and Fanny Sprague of the trust 
mortgage, 2 copy of which, marked “A,” is annexed to the said com- 
piainant’s bill, and also claimed that upon his written request the 
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said A. & W. Sprague Manufacturing Company and thesaid Amasa 
Sprague, William Sprague, Mary Sprague, and Fanny Sprague, on 
or about the 2d day of December, A. D. 1873, respectively trans- 
ferred to him, the said Chafee, upon the stock transfer book of the 
said Quidnick Company all their shares of the capital stock of said 
Quidnick Company by way of pledge and collateral security to se- 
cure the performance of the conditions of said trust mortgage 
before mentioned, the said Amasa Sprague and William Sprague 
each transferring to said Chafee 1,082 shares, the said Fanny 802 
shares, the said Mary 601 shares, and the said A. & W. Sprague 
Manufacturing Company 455 shares, making in all 4,022 shares of 
said capital stock of said Quidnick Company so transferred ; and 
that thereafterward, to wit, on or about the 22d day of December, 
1875, said Amasa Sprague, William Sprague, and Mary Sprague, 
andsaid A. & W. Sprague Manufacturing Company, by transfers duly 
made and executed by them on said stuck transfer book of said Quid- 
nick Company, respectively transferred their remaining right, title, 
and interest and equity of redemption in said shares of said stock so 
held by them, respectively, to Fanny Sprague in trust for the equal 
benefit of their respective creditors, and that the said Fanny Sprague, 
at the same time, in like manner transferred to said Mary Sprague 
her remaining right, title, and interest and equity of redemption in 
her shares aforesaid in trust for the equal benefit of the creditors of 
her, the said Fanny Sprague. 

That all the defendants named in said bill of complaint were 
duly served with process and entered their appearance in said 

suit, and have filed answers therein denying the making of 
44 said transfers of said stock in pledge and_.as collateral se- 

curity and admitting the making of the assignments of said 
stock of December 22, A. D. 1873, as above stated, and that said bill 
is still pending in said supreme court and the matters thereof are 
undetermined ; that said supreme court thereby had and still has 
jurisdiction of all parties aforesaid and of the entire subject-matter 
of said suit and the title to the entire 4,022 shares of said stock. 

That said defendants named in said bill in said supreme court now 
pending included all parties who had at the time of entering the 
same in said court asserted any claim, right, title, or interest in said 
shares of said stock or any part thereof and all persons who had 
claimed or asserted any interest or title therein. 

That all the defendants named in said bill of the complainant, 
Evan Randoph, save this respondent, who, by decree of said su- 
preme court, had succeeded to the title of said Fanny Sprague and 
Mary Sprague as assignees of said 4,022 shares of said stock, are 
identically the same persons named as defendants in said suit in 
said supreme court, and the subject-matter of the complainant’s bill 
pending in this honorable court is identically the same as the sub- 
ject-matter of said suit pending in said supreme court, to wit, the 
title to and ownership of said 4,022 shares of the capital stock of said 
Quidnick Company. 

That by reason of said pending bill of said Chafee in said su- 
preme court and the proceedings therein said supreme court had 
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acquired jurisdiction of the controversy and of the subject-matter 
thereof and of all the parties claiming title thereto before the exhibi- 
tion of the complainant’s said bill in this honorable court, and said 
supreme court had and has the sole and exclusive right to decide 
and determine the same, and has exercised its jurisdiction therein 
by making decrees therein. 
That the complainant in this suit, pending inthis honorable court, 
neither had nor had asserted any claim or title to said 4,022 shares of 
said capital stock of said Quidnick Company or any part thereof at 
the time of the filing of said bill in said supreme court, and could 
not therefore have been made a party thereto, and that the claim to 
said 4,022 shares of said capital stock of said Quidnick Company 
now set up by said complainant, Evan Randolph, in his said 
45 bill in this honorable court should be set up in said suit 
pending in said supreme court, and the said bill filed by said 
complainant, Evan Randolph, in this honorable court should be 
dismissed. | 
Wherefore the said respondent doth plead the said bill so pending 
in said supreme court and the proceedings therein in bar to the said 
complainant’s present bill, and prays the judgment of this honor- 
able court whether he should make other or further answer thereto, 
and prays that he may be hence dismissed and for his costs. 
GORHAM P. POMROY, Assignee. 
RATHBONE GARDNER, 
CHARLES H. PARKHURST, 


Solicitors for Respondent, Gorham P. Pomroy, Assignee. 


STATE OF RuopeE Isianp, Kc., ] 
Providence, 


" Sc Ms 


|, Gorham P. Pomroy, assignee, the above-named respondent, on 
oath depose and say that the above plea by me signed is true in 
point of fact, and that it is not inte rposed for delay. 
GORHAM P. POMROY, Assignee. 


Sworn to and subscribed before the undersigned, a notary public 
within and for the State of Rhode Island, this third day of Novem- 
ber, A. D. 1583. 

RATHBONE GARDNER, 
Notary Public. 


We, the undersigned, counsel for the said respondent, Gorham P. 
Pomroy, assignee, hereby certify that the above plea by him signed 
is, in our opinion, well founded in point of law. . 

RATHBONE GARDNER. 
CHARLES H. PARKHURST. 


AG Plea in Bar of Gorham P. Pomroy. (filed January 5, 1884.) 
And the said defendant, Gorham P. Pomroy, by leave of court 


first had and obtained, doth further plead to said bill, and for a ples 
says— 
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That on the third day of September, in the year 1883, this defend- 
ant filed and entered in the supreme court of the State of Rhode 
Island his bill of complaint against the said complainant, Evan 
Randolph, and one J. Cooke Longstreth, and against the said Amasa 
Sprague, William Sprague, Fanay Sprague, Mary Sprague, and 
Zechariah Chafee, and the said Quidnick Company and A. & W. 
Sprague Manufacturing Company, and in said bill of complaint 
stated that he, the said Pomroy, by virtue of certain decrees made 
and entered in said supreme court in certain causes therein pending 
and in said bill recited and set forth, as assignee of Amasa Sprague 
of 1,082 shares of the capital stock of said Quidnick Company, of 
Mary Sprague of 601 shares of said capital stock, of Fanny Sprague 
of 802 shares of said capital stock, of William Sprague of 1,082 
shares of said capital stock, and of said A. & W. Sprague Manu- 
facturing Company of 455 shares of said capital stock, was entitled 
to the ownership of the entire number of all the shares aforesaid, 
being 4,022 shares of the capital stock of said Quidnick Company, 
and also stating that the said Amasa Sprague, William Sprague, 
Fanny Sprague, and Mary Sprague, and the said A. & W. Sprague 
Manufacturing Company, fraudulently combining with the said 
Evan Randolph and the said J. Cooke Longstreth to defraud this 
defendant of his right to said shares of said stock and to throw a 
cloud upon his titie thereto, procured the said William Sprague, 
claiming to be president of said Quidnick Company, to issue to said 
complainant Randolph a certificate under the seal of said Quidnick 
Company of the whole of said 4,022 shares of said capital stock in 
the words and figures following: 


No. 45. 
Quidnick Company, Providence, R. I. 


Capital, $500,000. Incorporated 1862. 5,000 shares, $100 each. 


This is to certify that Evan Randolph, of Philadelphia, is the 
owner at the date hereof of four thousand twenty-two shares 

17 of capital stock of the Quidnick Company, transferable only 
upon the books of said company, at their office, in Providence, 


WILLIAM SPRAGUE, President. 
W. SPRAGUE, Secretary. 
Providence, R. I., Aug. 6, 18883. 


and praying in said bill of complaint that said supreme court 
would decree that by force and virtue of the decree in said bill re- 
cited and set forth appointing this defendant assignee of said Amasa 
Sprague, William Sprague, Fanny Sprague, and Mary Sprague and 
said A. & W. Sprague Manufacturing Company of said shares of 
said capital stock of said Quidnick Company this defendant was 
entitled to all said 4,022 shares of said capital stock, and was enti- 


tled to vote thereon at all meetings of said Quidnick Company; and 


‘s) 
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also praying that said supreme court would further decree that said 
certificate of said 4,022 shares of said stock issued to said Randolph 
by said William Sprague, claiming to be president of said Quidnick 
Company, was wrongfully and illegally issued by said William 
Sprague and was void and of no effect, and that the said Evan Ran- 
dolph should deliver the same up to be cancelled; and also praying 
that the said Evan Randolph and J. Cook Longstreth and each of 
them, their agents, servants, employees, and officers, might be per- 
petually enjoined from acting or claiming to act as stockholders of 
said Quidnick Company, and from asserting any title to any of said 
shares of said capital stock, and from in any way interfering with 
or disturbing this defendant in his rights as owner and _ holder, as 
assignee as aforesaid, of said 4,022 shares of said stock, and from 
voting or attempting to vote upon any of said shares, and from at- 
tending upon or holding any meetings of said Quidnick Company, 
and from interfering in any way with any of the affairs or business 
of said company; and also praying that a subpecena might issue in 
sald cause. 

And this defendant avers that a subpoena was issued in said cause 
by order of said court and was personally served upon the said Evan 
Randolph upon the tenth day of September, A. D. 1883, and was 
returned to said court, and that the said Evan Randolph neglected 
to enter his appearance in said cause or to file any plea or answer 
therein, and that by the decree of said court entered November 5, 
1883, said bill of complaint in said cause was taken as confessed as 

against the said Evan Randolph. 
48 And this defendant further avers that thereafterwards, to 
wit, December 29, A. D. 1883, a further decree was entered in 
said cause by said court in the words and figures following : 


STATE OF RuHopeE IsLAND AND PROVIDENCE PLANTATIONS, | , 
vovidence, 


Supreme Court. October Term, A. D. 18853. 


GORHAM P. Pomroy, Assignee, ) 
8. >Egquitv. 2161. 
EvAN RANDOLPH et als. 


rs 


This cause came on to be heard before the court, and it appearing 
to the court that Evan Randolph and J. Cooke Longstreth, two of 
the respondents in said cause, have been personally served with the 
subpoena in said cause and have failed to enter their appearance in 
said cause or to file any answers therein, and that by the decree of 
said court in said cause November 5, A. D. 1883, the bill of com- 
plaint in said cause was taken as confessed as against said Evan 
Randolph and said J. Cooke Longstreth: 

[t is now, on this seventy-second day of said term, upon motion 
of the complainant, after the reading of the bill of complaint in said 
cause, duly sworn to by the complainant, ordered, adjudged, and de- 
creed by the court as against said Evan Randolph and J. Cooke 
Longstreth as follows: 


ie 
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That by foree and virtue of the decrees in said bill recited and 
set forth appointing the said complainant assignee of William 
Sprague of 1,082 shares of the capital stock of the Quidnick Com- 
pany, and assignee of Amasa Sprague of 1,082 shares of the 
capital stock of said Quidnick Company, and assignee of Mary 
Sprague of 601 shares of the capital stock of said Quidnick Com- 
pany, and assignee of the A. & W. Sprague Manufacturing Company 
of 455 shares of the capital stock of said Quidnick Company, 
in place of Fanny Sprague, removed by said court from her 
trust as assignee of said Amasa Sprague, William Sprague, Mary 
Sprague, and said A. & W. Sprague Manufacturing Company 
of said shares of said capital stock of said Quidnick Company, 
and assignee of Fanny Sprague of 802 shares of the capital 

stock of said Quidnick Company, in place of Mary 
19 Sprague, removed by said court from her trust as assignee of 

said Fanny Sprague of said shares of said stock, the said com- 
plainant is entitled to all the shares of said capital stock conveyed 
to said Fanny Sprague, assignee, by said Amasa Sprague, Mary 
Sprague, William Sprague, and said A. & W. Sprague Manufactur- 
ing Company by transfers made by them respectively upon the 
stock transfer book of said Quidnick Company on or about Decem- 
ber 22, 1873, in said bill of complaint set forth, being 3,220 shares 
of the said capital stock of said Quidnick Company, subject to the 
lawful claims of the respondent, Zechariah Chafee, upon said shares, 
as set forth in said bill of complaint, if any such lawful claims there 
be, and is also entitled to all the shares of the said capital stock of 
said Quidnick Company, 802 in number, conveyed by said Fanny 
Sprague to said Mary Sprague by transfer made by said Fanny 
Sprague to said Mary Sprague upon the stock transfer book of said 
Quidnick Company on or about December 22, 1873, in said bill of 
complaint set forth, subject to the lawful claims of said Zechariah 
Chafee, on said shares as set forth in said bill of complaint, if any 
such lawful claims there be, and is entitled to vote upon all said 
4,022 shares of said capital stock at all meetings of said Quidnick 
Company. 

Second. 


That the certificate of 4,022 shares of the capital stock of said 
Quidnick Company issued to said Evan Rancolph by William 
Sprague, claiming to be president of said Quidnick Company, bear- 
ing date Aug. 6, 1883, numbered 43, in the complainant’s bill set 
forth, was wrongfully and illegally issued by said William Sprague 
to said Evan, and is void and of no effect, and said Evan Randolph 
is hereby decreed to deliver up said certificate to the complainant, 
that the same may be canceled. 


Third 


That the said respondents, Evan Randolph and J. Cooke Long- 
streth, and each of them, their agents, servants, employees, and 
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officers, and all persons claiming under them or either of them, are 
hereby perpetually enjoined from acting or claiming to act as stock- 
holders of said Quidnick Company, and from asserting any title to 
any of the said shares of the capital stock of said Quidnick Company, 
and from in any way jnterfering with or disturbing the com- 
50 plainant in his rights as holder and owner, as assignee as 
aforesaid, of said 4,022 shares of said capital stock of said 
Quidnick Company, and from voting or attempting to vote upon 
any of said shares of said stock, and from attending upon or hold- 
ing any meetings of said Quidnick Company, and from interfering 
in any way with any of the affairs or business of said Quidnick 
Company. 
Entered as the decree of the court this seventy-second day of the 
October term, 1883 (Dec. 29, 1883). 
sy order— 
HERBERT ALMY, 
Assistant Clerk. 
Enter. 


All which matters and things this defendant doth aver and plead 
in bar to said complainant’s bill, and prays the judgment of this 
honorable court whether he should make any further answer 
thereto. 

GORHAM P. POMROY, Assignee. 


BONE GARDNER, 
LES H. PARKHURST, 


Solicitors for Defendant, Gorham P. Pomroy. 


The undersigned, counsel for the said defendant, Gorham P. Pom- 
roy, hereby certify that in their opinion the foregoing plea is well 
founded in point of law. | 
MONE GARDNER. 


LA THB 
| LES H. PARKHURST. 


RATH 
CHAR 
STATE OF RHODE ISLAND, ETC., | 
eeagate 80: 
Providence, j 

1, Gorham P. Pomroy, defendant in the above-entitled cause, on 
oath depose and say that the above plea by me signed is not inter- 
posed for delay, and that the same is true in point of fact. 


GORHAM P. POMROY. 


Subscribed and sworn to in Providence, in said county, this fourth 
day of January, A. D. 1884. 
Before me— 


RATHBONE GARDNER, 
Notary Public. 
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oO] Further Plea of Quidnick Company. (Filed January 5, 1884.) 


And the said defendant, The Quidnick Company, by leave of 
court first had and obtained, doth further plead to said bill, and 
for a plea says— 

That on the third day of September, A. D. 1883, Gorham P. 
Pomroy, one of the defendants in this cause, exhibited in the 
supreme court of the State of Rhode Island his bill of complaint 
against the said complainant, Evan. Randolph, and one J. Cooke 
Longstreth, and against the said Amasa Sprague, William Sprague, 
Fanny Sprague, Mary Sprague, Zechariah Chafee, and A. & W. 
Sprague Manufacturing Company, and against this defendant, said 
Quidnick Company, and in said bill of complaint stated that he, the 
said Pomroy, by virtue of certain decrees made and entered in said 
supreme court in certain causes therein pending and in said bill 
recited and set forth,as assignee of Amasa Sprague — 1,082 shares of 
the capital stock of said Quidnick Company, of William Sprague 
of 1,052 shares of said capital stock, of Mary Sprague of 601 shares 
of said capital stock, of Fanny Sprague of 502 shares of said capital 
stock, and of said A. & W. Sprague Manufacturing Company of 455 
shares of said capital stock, was entitled to the ownership of the 
entire number of all the shares aforesaid, being 4,022 shares of the 
capital stock of said Quidnick Company, and also stating that the 
said Amasa Sprague, William Sprague, Mary Sprague, and Fanny 
Sprague and the said A. & W. Sprague Manufacturing Company, 
fraudulently combining with the said Evan Randolph and the said 
J. Cooke Longstreth to defraud said Gorham P. Pomroy of his right 
to suid shares of said stock and to throw a cloud upon his title 
thereto, procured the said William Sprague, claiming to be president 
of said Quidnick Company, to issue to said complainant Randolph 
a certificate, under the seal of said Quidnick Company, of the whole 
of said 4,022 shares of said capital stock, in the words and figures 
following: 

52 No. 43. 
Quidnick Company, Providence, R. I. 

Capital, $500,000. Incorporated 1862. 5,000 shares, $100 each. 

This is to certify that Evan Randolph, of Philadelphia, is the 
owner at the date hereof of four thousand twenty-two shares of 
capital stock of the Quidnick Company, transferable only upon the 
books of said company, at their office, in Providence, R. L. 

WILLIAM SPRAGUE, President. 

W. SPRAGUE, Secretary. 

Providence, R. I., Aug. 6, 1883. 

And praying in said bill of complaint that said supreme court 
would decree that, by force and virtue of the decrees in said hill 
recited and set forth appointing said Gorham P. Pomroy assignee 


38 JOUN S. JENCKS ET AL., EXECUTORS, &C., VS. 


of said Amasa Sprague, William Sprague, Fanny Sprague, and 
Mary Sprague and said A. & W. Sprague Manufacturing Company 
of said 4,022 shares of said capital stock of said Quidnick Company, 
he, said Gorham P. Pomroy, was entitled to all said 4,022 shares of 
said capital stock and was entitled to vote thereon at all meetings 
of said Quidnick Company, and also praying that said supreme 
court would further decree that said certificate of said 4,022 shares 
of said stock issued to said Randolph by said William Sprague, 
claiming to be president of said Quidnick Company, was wrong- 
fully and illegally issued by said William Sprague and was void 
and of no effect,and that the said Evan Randolph should deliver 
the same up to be canceled, and also praying that the said Evan 
Randolph.and J. Cook Longstreth and each of them, their agents, 
servants, employees, and officers, might be perpetually enjoined from 
acting or attempting to act as stockholders of said Quidnick Com- 
pany, and from asserting any title to any of said shares of said 
capital stock, and from in any way interfering with or disturbing 
said Gorham P. Pomroy in his rights as owner and holder, as 
assignee as aforesaid, of said 4,022 shares of said stock, and from 
voting or attempting to vote upon any of said shares, and from 
attending upon or holding any meetings of said Quidnick Company, 
and from interfering in any way with any of the affairs or business 
of said Quidnick Company, and also praying that asubpeena might 
issue in said cause. 

And this defendant avers that a subpoena was issued in said cause 
by order of said court and was personally served upon the said 
Evan Randolph upon the tenth day of September, A. D. 1883, 

and was returned to said court, and that the said Evan 
53 Randolph neglected to enter his appearance in said cause or 

to file any plea or answer therein, and that by the decree of 
said court eytered November 5, 1883, said bill of complaint in said 
vause was taken as confessed as against the said Evan Randolph. 

And this defendant further avers that thereafterwards, to wit, 
December 29, A. D. 1883, a further decree was entered in said cause 
by said court in the words and figures following: 


STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS, | siaos 
Providence, Be 


Supreme Court. October Term, A. D. 1883. 


GORHAM P. Pomroy, Assignee, 
vs. Equity. 2161. 
¢ Evan RANDOLPH et als. 


This cause came on to be heard before the court, and it appearing 
to the court that Evan Randolph and J. Cooke Longstreth, two of 
the respondents in said cause, have been personally served with the 
subpoena in said cause and have failed to enter their appearance 
in said cause or to file any answers therein, and that by the decree 
of said court in said cause November 5, A. D. 1883, the bill of com- 
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plaint in said cause was taken as confessed as against said Evan 
Randolph and said J. Cooke Longstreth : 

It is now, on this seventy-second day of said term, upon motion 
of the complainant, after the reading of the bill of complaint in said 
cause, duly sworn to by the complainant— 

Ordered, adjudged, and decreed by the court as against said Evan 
Randolph and J. Cooke Longstreth as follows: 

First. 

That by force and virtue of the decrees in said bill recited and 
set forth appointing the said complainant assignee of William 
Sprague of 1,082 shares of the capital stock of the Quidnick Com- 
pany, and assignee of Amasa Sprague of 1,082 shares of the capital 
stock of said Quidnick Company, and assignee of Mary Sprague of 
601 shares of the capital stock of said Quidnick Company, and as- 
signee of the A. «& WV. Sprague Manufacturing Company of 455 

shares of the capital stock of said Quidnick Company, in 
54 place of Fanny Sprague, removed by said court from her 

trust as assignee of said Amasa Sprague, William Sprague, 
Mary Sprague, and said A. & W. Sprague Manufacturing Company 
of said shares of said capital stock of said Quidnick Company, and 
assignee of Fanny Sprague of 802 shares of the capital stock of said 
Quidnick Company, in place of Mary Sprague, removed by said 
court from her trust as assignee of said Fanny Sprague of said 
shares of said stock, the said complainant is entitled to all the 
shares of said capital stock conveyed to said Fanny Sprague, as- 
signee, by said Amasa Sprague, Mary Sprague, William Sprague, and 
said A.& W.Sprague Manufacturing Company by transfers made by 
them respectively upon the stock transfer book of said Quidnick 
Company on or about December 22, 1873, in said bill of complaint 
set forth, being 3,220 shares of the said capital stock of said Quid- 
nick Company, subject to the lawful claims of the respondent, Zech- 
ariah Chafee, upon said shares, as set forth in said bill of complaint, 
if any such lawful claims there be, and is also entitled to all the 
shares of the said capital stock of said Quidnick Company, 802 in 
number, conveyed by said Fanny Sprague to said Mary Sprague by 
transfer made by said Fanny Sprague to said Mary Sprague upon 
the stock transfer book of said Quidnick Compauy on or about De- 
cember 22, 1873, in said bill of complaint set forth, subject to the 
lawful claims of said Zechariah Chafee on said shares, as set forth 
in said bill of complaint, if any such lawful claims there be, and is 
entitled to vote upon all said 4,022 shares of said capital stock at all 
meetings of said Quidnick Company. 


Second. 


That the certificate of 4,022 shares of the capital stock of said 
Quidnick Company issued to said Evan Randolph by William 
Sprague, claiming to be president of said Quidnick Company, bear- 
ing date Aug. 6, 1883, numbered 43, in the complainant’s bill set 
forth, was wrongfully and illegally issued by said William Sprague 
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to said Evan — and is void and of no effect, and said Evan Randolph 
is hereby decreed to deliver up said certificate to the complainant 
that the same may be cancelled. 


Third. 


That the said respondents, Evan Randolph and J. Cooke Long- 
streth and each of them, their agents, servants, employees, 
55 and officers, and all persons claiming under them or either 
of them,are hereby perpetually enjoined from acting or claim- 
ing to act as stockholders of said Quidnick Company, and from assert- 
ing any title to any of the said shares of the capital stock of said 
Quidnie -k Company, and from in any way interfering with or disturb- 
ing the complainant in his rights as holder and owner, as assignee 
as aforesaid, of said 4,022 shares of said capital stock of said Quid- 
nick Company, and from voting or attempting to vote upon any of 
said shares of said stock, and from attending upon or holding any 
meetings of said Quidnick Company, and from interfering in any 
way with any of the affairs or business of said Quidnick Company. 
Entered as the decree of the court this seventy-second day of the 
October term, 1883 (Dec. 29, 1883). 
By order— 
HERBERT ALMY, 
Assistant Clerk. 
Enter. 
J. H. STINESS, J. S. C. 
G. M. CARPENTER, J. 


All which matters and things this defendant doth aver and 
plead in bar to said complainant’s bill, and prays the judgment of 
this honorable court whether he should make any further answer 
thereto. 

QUIDNICK COMPANY. 
STEPHEN HARRIS, President. 
ATHBONE GARDNER, 
[ARLES H. PARKHURST, 
Solicitors for Defendant. 


The undersigned, counsel for the said defendant, The Quidnick 
Company, hereby certify that, in their opinion, the foregoing plea is 
well fou: nded i in point of law. 

BONE GARDNER. 
LES H. PARKHURST. 


STATE OF RHopE IsLanp, ete., | 


8c: 
Providence, tye 


[, Stephen Harris, president of the Quidnick Company, defend- 
ant in the above-entitled cause, on oath depose and say 

56 that the above plea signed by said Quidnick Company is not 
interposed for delay, and that the same is true in point of 


STEPHEN HARRIS, 
President Quidnick Company. 
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Subscribed and sworn to in Providence, in said county, this fifth 
day of January, A. D. 1884. 
Before me— 
RATHBONE GARDNER, 
Notary Public. 


Plea of Zechariah Chafee. (Filed January 15, 1884.) 

The plea of Zechariah Chafee, trustee and assignee of the A. & W. 
Sprague Manufacturing Company and of Amasa Sprague, Wil- 
liam Sprague, Mary Sprague, and Fanny Sprague, one of the de- 
fendants to the above-entitled bill of complaint. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in said bill set forth to be true, 
doth plead to said bill, and for plea says 

That heretofore and before the said complainant’ exhibited his 
said bill of complaint in this honorable court, and before said com- 
plainant claims to have acquired any right, title, or interest in any 
shares of the capital stock of said Quidnick Company, to wit, on the 
dist day of August, A. D. LISS1, this defendant, together with sundry 
other co-complainants, exhibited his bill of complaint, No. 1932, in 
the supreme court of the State of Rhode Island against the said re- 
spondents, the said Quidnick Company, the said A. & W. Sprague 
Manufacturing Company, and the said Amasa Sprague, Fanny 
Sprague, Mary Sprague, and William Sprague, and one Benjamin 
G. Chace. 

That in said bill so exhibited in said supreme court this defend- 
ant claimed the making, execution, and delivery to him by said A. 
& W. Sprague Manufacturing Company and the said Amasa Sprague, 

William Sprague, Mary Sprague, and Fanny Sprague of the 
o7 trust mortgage, a copy of which, marked “ A,” 1s annexed to 

the said complainant’s bill, and also claimed that upon his 
request the said A. & W. Sprague Manufacturing Company and the 
said Amasa Sprague, William Sprague, Mary Sprague, and Fanny 
Sprague, on or about the 22d day of December, A. D. 1873, respectively, 
transferred to him, the said Chafee, upon the stock transfer book of 
said Quidnick Company, by way of pledge and collateral security 
to secure the performance of the conditions of said trust mortgage 
before mentioned, the said Amasa Sprague and William Sprague 
each transferring to said Chafee 1,082 shares, the said Fanny 802 
shares, the said Mary 601 shares, and the said A. & W. Sprague 
Manufacturing Company 455 shares, making in all 4,022 shares of 
said capital stock of said Quidnick Company so transferred ; and that 
thereafterward, to wit, on or about the 22d day of December, A. D. 
1873, said Amasa Sprague, William Sprague, and Mary Sprague and 
said A. & W. Sprague Manufacturing Company, by transfers duly 
made and executed by them on said stock transfer book of said Quid- 
nick Company, respectively, transferred their remaining right, title, 
and interest and equity of redemption in said shares of said stock 
so held by them, respectively, to Fanny Sprague, in trust for the equal 
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benefit of their respective creditors, and that the said Fanny Sprague, 
at the same time In like manner, transferred to said Mary Sprague 
her remaining right, title, and interest and equity of redemption 1n 
her shares aforesaid, in trust for the equal benefit of the creditors of 
her, the said Fanny Sprague. 

That all the defendants named in said bill of complaint, No. 1982, 
were duly served with process and entered their appearance in said 
suit and have filed answers therein denying the making of said 
transfers of said stock in pledge and as collateral security, and ad- 
mitting the making of the assignments of said stock of December 22, 
A. D. 1873, as above stated, and that said bill is still depending in 
said supreme court and the matters thereof are undetermined. 

That heretofore and before this said complainant exhibited his 
said bill of complaint in this honorable court and before said com- 
plainant claims to have acquired any right, title, or interest In any 
shares of the capital stock of said Quidnick Company, to wit, on the 

26th day of December, A. D. 1882, this defendant exhibited 
58 his bill of complaint, No. 2075, in the supreme court of the 

State of Rhode Island against the said respondents, the said 
A. & W. Sprague Manufacturing Company, Fanny Sprague, Mary 
Sprague, Amasa Sprague, and William Sprague. 

That in said bill so exhibited in said supreme court this defendant 
claimed the making, execution, and delivery to him by said same 
parties of said same trust mortgage, Exhibit A, and also claimed that 
said parties made said transfers of said 4,022 shares of said stock of said 
Quidnick Company to him, said Chafee, by way of pledge and collat- 
eral security at the time and in the manner as above alleged, and also 
claimed that said parties made said transfers of all their remaining 
right, title, and interest and equity of redemption in said 4,022 shares 
of said stock of said Quidnick Company, at the time and in the man- 
ner as above alleged, to said Mary Sprague and said Fanny Sprague, 
as assignees for the benefit of creditors as aforesaid. 

That all the defendants named in said bill of complaint, No. 2075, 
were duly served with process and entered their appearance in said 
suit and have filed answers therein denying the making of said 
transfers of said stock in pledge and as collateral security, and ad- 
mitting the making of the assignments of said stock of December 22, 
A. D. 1873, as above stated, and that said bill is still depending in 
said supreme court and the matters thereof are undetermined. 

That said supreme court thereby, by virtue of said two bills of 
complaint, Nos. 1932 and 2075, had and still has jurisdiction of all 
parties aforesaid and of the entire subject-matter of said suits and 
the title to the entire 4,022 shares of said stock. | , 

That said defendants named in said bills in said supreme court 
now pending included all parties who had at the time of entering 
the same in said court asserted any claim, right, title, or interest in 
said shares of said stock or any part thereof and all persons who had 
claimed or asserted any interest or title therein. 

That all the defendants named in said bill of the complainant, 
Evan Randolph, save said defendant Pomroy, who by proceedings 
in said supreme court under the statutes of said State of Rhode Isl- 
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and in such case made and provided, having jurisdiction of such 

proceedings and of all the parties thereto, and by decree of 
59  .said supreme court, had been substituted in the place of and 

to the title of said Fanny Sprague and Mary Sprague as as- 
signees of said 4,022 shares of said stock, are identically the same 
persons named as defendants in said suits in said supreme court, 
and the subject-matter of the complainant’s bill pending in this 
honorable court is identically the same as the subject-matter of said 
suits pending in said supreme court, to wit, the title to and owner- 
ship of said 4,022 shares of the capital stock of said Quiduick Com- 
pany. 

That by reason of said pending bills of this defendant Chafee in 
said supreme court and the proceedings therein said supreme court 
had acquired jurisdiction of the controversy and of the subject-mat- 
ter thereof and of all the parties claiming title thereto before the 
exhibition of the complainant’s said bill in this honorable court, 
and said supreme court had and has the sole and exclusive right to 
decide and determine the same, and has exercised its jurisdiction 
therein by making decrees therein. 

That the complainant in this suit pending in this bonorable court 
neither bad nor had asserted any claim or title to said 4,022 shares 
of said capital stock of said Quidnick Company or any part thereof at 
the time of the filing of said bill in said supreme court, and could 
not therefore have been made a party thereto, and that the claim to 
said 4,022 shares of said capital stock of said Quidnick Company 
now set up by said complainant, Evan Randolph, in bis said bill in 
this honorable court should be set up in said. suits .pending in said 
supreme court, and the said bill filed by said complainant, Evan 
Randolph, in this honorable court should be dismissed. 

Wherefore this said defendant doth plead the said bill so pendin 
in said supreme court and the proceedings therein in bar to the said 
complainant’s present bill, and prays the judgment of this honor- 
able court whether he should make other or further answer thereto, 
and prays that he may be hence dismissed and for his costs. 


ZECHARIAH CHAFEE. 
C. FRANK PARKHURST, 
ES TILLINGHAST, 
JHARLES HART, 
sENJ. F. THURSTON, 


Solicitors for Z. Cnafee. 


60 Unitep STaTEs OF AMERICA, | . 

District of Rhode Island, 

I, Zechariah Chafee, the above-named defendant, on oath depose 

and say that the above plea by me signed is true in point of fact, 
und is not interposed for delay. 


ZECHARIAH CHAFEE. 


Sworn to and subscribed before the undersigned, a notary public 
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within and for the State of Rhode Island, this tenth day of Janu- 
ary, A. D. 1884. 
C. FRANK PARKHURST, » 
Notary Public. 


We, the undersigned, counsel for the said defendant, Zechariah 
Chafee, hereby certify that the above plea is, in our opinion, well 
founded in point of law. 

C. FRANK PARKHURST. 
JAMES TILLINGHAST. 
CHARLES HART. 


60a United States Circuit Court, District of Rhode Island. 


EvAN RANDOLPH ) 
VS. -In Equity. No. —. 
QurIpNIcK ComMPANy et als. ) 


Supplemental Bill of Complaint. 


And now comes your orator in the above-entitled cause, said Evan 
Randolph, of the city and county of Philadelphia, in the State of 
Pennsylvania, a citizen of said State, and by way of supplement and 
of addition to his original bill and supplemental bull filed in said 
cause complains against Stephen Harris and Charles B. Gould, of 
the city and county of Providence, in the State of Rhode Island, 
citizens of said State of Rhode Island; against the Union Company, 
claiming to be a corporation duly created by the General Assembly 
of said State of Rhode Island, located and doing business in said 
State of Rhode Island and a citizen of said State of Rhode Island ; 
against Benjamin Lb. Knight and Robert Knight, both of said city 
and county of Providence and State of R hode Island and citizens 
of said State of Rhode Island, copartners as b. B. & R. Knight; 
against Claudius 6b. Farnsworth, of Pawtucket, in the county of 
Providence and State of Rhode Island, a citizen of said State of 
Rhode Island; against Gorham P. Pomroy, of said city and county 
of Providence, in the State of Rhode Island, a citizen of said State 
of Rhode Island; against the Quiduick Company, a corporation 
duly created by the General Assembly of the State of Rhode Island, 
located and doing business in said State of Rhode Island, and a citizen 

of said State of Rhode Island; against the A. & W. Sprague 
606 Manufacturing Company, a corporation duly created by the 

General Assembly of the State of Rhode Island and located and 
doing business in said State of Rhode Island, a citizen of said State 
of Rhode Island; against William Sprague, of the town of South 
Kingston, in the county of Washington, in said State of Rhode 
Island, a citizen of said State of Rhode Island; against Amasa 
Sprague, of the town of Warwick, in the county of Kent, and State 
of Rhode Island, a citizen of said State of Rhode Island; against 
said William Sprague, as administrator on the estute of Fanny 
Sprague, late of the city and county of Providence, in the State of 
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Rhode Island, and a citizen of the State of Rhode Island, deceased ; 
against Mary Sprague, of said city and county of Providence, in the 
State of Rhode Island, and against Zechariah Chafee, of the said 
city and county of Providence, in the State of Rhode Island, and a 
citizen of said State of Rhode Island. 

And thereupon your orator complains and says that he filed in 
this honorable court his original bill of complaint against the said 
Quidnick Company, the said A. & W. Sprague Manufacturing Com- 
pany, the said William Sprague, the said Amasa Sprague, the said 
Fanny Sprague (since deceased), the said Mary Sprague, and the 
said Zechariah Chafee on the 2d day of August, A. D. 1883; that 
subpcenas were duly issued and served on each of said defendants, 
but that none of said defendants appeared and made answer to said 
original bill up to the time of filing the supplemental bill filed by 
your orator in this honorable court on the thirty-first day of August, 
A. D.1883; that in said original bill your orator prayed that an injune- 
tion might issue restraining and enjoining thesaid Quidnick Company, 
the said Zechariah Chafee, the said A. & W.Sprague Manufacturing 
Company, the,said William Sprague, the said Amasa Sprague, the 
said Mary Sprague, and the said Fanny Sprague from selling, trans- 
ferring, voting upon, or in any manner interferring with any of the 
stock or the capital of said Quidnick Company mentioned in said 
original bill, and from collecting or receiving any dividends thereon, 
and restraining the said Fanny Sprague and the said Mary Sprague 
from making any transfer or disposition of any right or property 

they or either of them may claim in and to said stock of said 
60c Quidnick Company as trustees, and from: voting upon the 

same or in any manner interfering therewith, and restrain- 
ing the said Quidnick Company from recording any assignment or 
transfer of said stock to any person other than your orator, and 
from paying any dividends or profits thereon otherwise than to 
your orator or into the registry of this court, to be held subject to 
the order of this court pending the hearing and consideration of 
your orator’s said bill of complaint or until other and different 
order of this court. 

And your orator further,says that with said original bill he filed 
a petition for a special injunction, containing the same prayer as in 
said original bill mentioned, and supported said petition by affida- 
vits; that process on said petition was duly issued and served on each 
of said detendants, and that on the return day of said process said 
petition was continued for hearing to the fifteenth day of Septem- 
ber, 1883. 

And your orator further avers that since the filing of your orator’s 
said original bill of complaint and before the filing of his supple- 
mental bill filed August 31, 1883, said Quidnick Company, recogniz- 
ing the title of your orator to 4,022 shares of the capital stock of the 
said Quidnick Company, as averred by your said orator in his said 
original bill of complaint, and that your orator was entitled to receive 
a certificate therefor, has received the deeds mentioned and described 
in your orator’s said original bill as Complainants’ Exhibits C, J), F, 
and G, and by its proper recording officer has duly recorded the 
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same, and has, under the seal of said Quidnick Company, duly.issued 
to your orator a certificate for 4,022 shares of said capital stock of 
said Quidnick Company. 

And your orator further avers that since the filing of his said 
original bill of complaint your orator filed on, to wit, the thirty- 
first day of August, A. D. 1888, in this honorable court, a supple- 
mental bill of complaint against said Gorham P. Pomroy, the said 
Quidnick Company, the said A. & W. Sprague Manufacturing Com- 
pany, the said William Sprague, the said Amasa Sprague, the said 

Fanny Sprague, the said Mary Sprague, and the said Zecha- 
60d = riah Chafee; that subpcaenas were duly issued and served on 

each of said defendants; that in said supplemental bill your 
orator sets forth that certain parties claiming to be creditors of said 
A. & W. Sprague Manufacturing Company, said Amasa Sprague, 
said William Sprague, said Fanny Sprague, and said Mary Sprague 
had commenced proceedings in the supreme court of Rhode Island 
since the filing of your orator’s said original bill of complaint, claim- 
ing that said Fanny Sprague and Mary Sprague held said 4,022 
shares of capital stock of said Quidnick Company as assignees for 
the benefit of the creditors of said A. & W. Sprague Manufacturing 
Company, said William Sprague, Amasa Sprague, Fanny Sprague, 
and Mary Sprague under transfers described in your orator’s said 
original bill of complaint, and that a decree of said supreme court 
was obtained purporting to remove the said Fanny Sprague and 
Mary Sprague from their pretended trust under said pretended as- 
signment and to appoint said Gorham P. Pomroy in their place and 
stead; that said Pomroy now claims to be the assignee in the place 
and stead of said anny and Mary Sprague of said 4,022 shares of 
the said capital stock of said Quidnick Company ; that your orator 
was in no waya party to the proceedings by which said Pomroy 
claims to be the assignee as aforesaid, and that he never was ap- 
praised of the pendency thereof; that as a non-assenting creditor 
such proces d i's could not test the validity of said pretended trans- 
fers as to your orator; that prior to the commencement of said pro- 
ceedings in the State court your orator had filed his said original 
bill in this honorable court in this cause, and to which both said 
Mary and Fanny Sprague were made parties and served with proc- 
ess of this court, to determine the rights of your orator to said 4 O22 
shares of stock; that this honorable court had jurisdiction therefor, 
but that said supreme court of Rhode Island was without jurisdic- 
tion to determine the right of your orator to said 4,022 shares of 
stock, and praying for leave to file certain exhibits. 

And your orator further sets forth in his said supplemental bill 

filed Aug. 31, 1853, that said Pomroy, claiming to be assignee as 
aforesaid, and as said assignee a stockholder in said Quidnick 
60e Company, claiming to hold said 4,022 shares of said stock, a 
majority of the number of shares of the capital stock of said 
Quidnick Company, intended to hold a meeting of the so-called 
stockholders of said Quidnick Company, and, disregarding your 
orator’s claim, at said meeting to vote to remove the president and 
other officers of said Quidnick Company and to elect other persons 
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in their place, and said Pomroy intended to issue to himself new 
stock of said company as assignee aforesaid. 

And by means of said officers so elected to take possession of cer- 
tain mills situated in the town of Warwick, in Rhode Island, and of 
other valuable property belonging to said Quidnick Company and 
to use the same and to appropriate the dividends which may be 
realized on said 4,022 shares of the stock of said Quidnick Company, 
and that said Pomrov intended, through the officers so elected, to 
run said mills for his benefit as assignee; that if said Pomroy 
should consummate his intended action it would greatly depreciate 
the value of the stock owned by your orator and prevent a sale 
thereof at a price commensurate with its true value; that in said 
supplemental bill your orator prayed that the proceedings had in 
the supreme court of Rhode Island might be decreed to be null and 
void, and that pending the hearing on your orator’s said original 
and supplemental bill and until further order of the court a special 
injunction might issue from this court enjoining and restraining 
said Gurham P. Pomroy, claiming to be assignee as aforesaid, from 
holding said contemplated meeting, from voting upon said stock, 
and from removing the president and other officers of said Quidnick 
Company, or in any manner interfering with said shares of stock, 
and from alienating, selling, and transferring the same, and from 
collecting and receiving any dividends thereon, and from making 
any disposition of any right or property he may claim in and to 
said shares of stock as assignee as aforesaid ; and that, further, your 
orator might be decreed to be the owner of said 4,022 shares of the 
capital stock of said Quidnick Company. 

And, further, that the original and supplemental bill of your 
orator might be taken as his affidavit for the purpose of obtaining 
the injunction aforesaid, and that your orator might have such 
other and further relief as his cause might merit and as to the 

court|should seem meet. 
60f And vour orator shows unto your honors that he is in- 

formed and believes that since the filing of his said supple- 
mental bill a meeting of certain of the respondents to this bill who 
claimed and now claim to be the holders and owners of the whole 
of the capital stock of said Quidnick Company was held; that said 
meeting was held on, to wit, the first day of September, A. D. 1883, 
in said city of Providence; that Gorham P. Pomroy was present at 
said meeting and assumed the right as assignee aforesaid to vote 
upon said 4,022 shares of Quidnick Company’s stock; that said 
Claudius B. Farnsworth was present at said meeting and assumed 
the right as the administrator with the will annexed upon the 
estate of Edwin Hoyt, late of the city, county, and State of New 
York, deceased, to vote upon three hundred and twenty-nine shares 
of the capital stock of said Quidnick Company, and that said Pom- 
roy and Farnsworth, claiming to be the owners and holders of the 
capital stock of the Quidnick Company as aforesaid, and to have 
the right to vote thereon, did vote at said meeting to remove the 
then acting and legally-elected officers of said Quidnick Company 
and to substitute and appoint in their place and stead Stephen 


48 JOHN S. JENCKS ET AL., EXECUTORS, &¢., VS. 


Harris, of said city of Providence, as president and Charles B. 
Gould, of said city of Providence, as treasurer of said Quidnick 
Company, both of whom are made respondents to this bill. 

And your orator avers that neither said Pomroy nor said Farns- 
worth had any certificate of stock in said Quidnick Company show- 
ing that they or either of them were entitled to vote upon such 
stock; that there had been no transfer of stock to them or either of 
them upon the books of said corporation of stock therein, and that 
neither said Pomroy nor said Farnsworth had personally or in 
their said representative capacity any right under the charter and 
by-laws of said Quidnick Company or under the law to vote for the 
removal of the officers of the Quidnick Company legally elected 
and to substitute said Ilarris and said Gould in their place and 
stead. 

And your orator further shows that said Claudius B. Farnsworth 
was appointed by said supreme court of Rhode Island custodian of 
all the estate and property of said Quidnick Company by a decree 

entered by said court September 10, 1881; that William 
60g  Sprague,one of these respondents, had held possession of the 
estate and property of said Quidnick Company and had op- 
erated its mills by the consent of said Farnsworth, custodian, under 
authority of said supreme court; that on the 27 day of Oct., A. D. 
1883, said Farnsworth filed an application in said supreme court for 


personal property and estate of said Quidnick Company then in the 
hands of said Sprague, and that, upon said application, the said 
court made a decree, entered on the third day of December, A. D. 
1883, ordering said Sprague to deliver said personal estate and prop- 
erty of said Quidnick Company to the said Farnsworth on or before 
12 o’clock noon of the fourth day of December, A. D. 1883; that 
he is informed & believes said Sprague duly complied with such de- 
cree and order and delivered said property to said Farnsworth, and 
that said Sprague also abandoned, quit possession of, and delivered 
up all the mills, real estate, and all other property of said Quidnick 
Company to said Farnsworth or said Harrisor both of them. Your 
orator avers that after the pretended election of said Harris and said 
Gould as the officers of said Quidnick Company the said Harris, styl- 
ing himself president of said Quidnick Company, filed a petition in 
behalf of said company in said supreme court of Rhode Island on, 
to wit, the 7th day of Dec., A. D. 1883, asking said court to dissolve 
its injunction against the sale or other disposition of the property of 
said Quidnick Company, made at the time of the appointment of 
said Farnsworth as custodian, to wit, on September 10, 1881, as afore- 
said, and praying that said custodian might be directed to deliver 
all the property of said corporation, said Quidnick Company, in his 
possession, custody, or control to said Quidnick Company, and that 
said company might be permitted to operate its mills and to manage 
and dispose of its estates and property, said Harris representing that 
a continuance of said injunction and the retention by said custodian 
of said property of the Quidnick Company would subject said com- 
pany to great and unnecessary expense. 


. 
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Your orator avers that upon the 4 age ye of said Harris as afore- 


said the said supreme court of Rhode Island made a decree entered 

on the tenth day of December, A. D. 1883, the 59th day of the Oc- 

tober term, A. D. 1883, of said court, so far modifying its de- 

60h cree of September 10, 1881, as aforesaid, as to permit and au- 

thorize the said Quidnick Company to sell and dispose of its 

real estate and mills and the machinery therein contained, its stock 
in process, and other personal property in and about said mills. 

Your orator further shows that immediately upon the entry of the 


decree of said supreme court modifying its injunction against the sale 


of the property of said Quidnick Company the said Harris and Gould, 
claiming to be the officers of said Quidnick Company, and the said 
Pomroy and Farnsworth, claiming to own the whole of the capital 
stock of said Quidnick Company, and the said Farnsworth as cus- 
todian aforesaid, combined and confederated together to sell the prop- 
erty and estate of the Quidnick Company to the Union Company, an 
alleged corporation created by the General Assembly of Rhode Island, 
located and doing business in said city of Providence, for a sum of 
money very much less than the true value of the estate and property 
of said Quidnick Company, with the design of defrauding your orator 
and of injuring and impairing the value of his stock by such sale; 
that in pursuance of the purpose aforesaid the said Harris advertised 
the sale of all of the property of said Quidnick Company at public 
auction in the said city of Providence on the 10th day of January, 
A. D. 1884, the said Harris, Gould, Pomroy, Farnsworth, and the said 
Union Company and its officers well knowing that with the pend- 


-ency of the various suits described in your orator’s original bill of 


complaint touching the ownership of the stock in said Quidnick Com- 
pany and the various clouds upon the title to the property of said 
Quidnick Company that the same could not and would not be sold 
for anything near its true value and worth. 

Your orator further shows that the said property of the Quidnick 
Company was offered for sale at public auction in said city of Provi- 
dence on the 10th day of January, A. D. 1884, in accordance with 
said advertisement, and was purchased on that day by the said Union 
Company for the sum of two hundred & sixty thousand dollars, said 
sum being the highest sum bid therefor, and that the said Harris 
and Gould, acting as the officers of said Quidnick Company, executed 

and delivered, on the 2d day of April, A. D. 1884, to the said 
602 Union Company a deed of the Arctic Mill estate, so called, 

part of the property of the said Quidnick Company, so pre- 
tendedly sold to said Union Company, and placed said Union Com- 
pany in the possession and control of said Arctic Mill estate, a certi- 
fied copy of which said deed of the Arctic Mill estate to said Union 
Company is hereunto annexed and marked Exhibit H and made a 
part hereof, and reference thereto is hereby had for the terms and 
conditions thereof and for a description of the property thereby con- 
veyed. 

Your orator further avers, on information and belief, that the said 
Gould, acting as the treasurer of said Quidnick Company, received 
the consideration money paid by the said Union Company for the 
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pretended purchase of the property and estate of said Quidnick Com- 
pany as aforesaid, and now has the same in his hands and possession 
and under his control. 
And, as to the estate and property of said Quidnick Company other | 
than said Arctic Mill estate, your orator avers, on information and 
belief, that the said Union Company now has the possession and use 
of the same, and that although no deed of said property of said Quid- 
nick Company other than said Arctic Mill estate to said Union 
Company is upon record, yet your orator is informed and believes 
that said Harris and Gould, assuming to act as the legal officers of 
said Quidnick Company, have executed and delivered such deed to 
said Union Company, and that said Union Company nas deeds from 
said Harris and Gould of all the property of said Quidnick Com- 
pany. : 
Your orator further shows unto your honors that since the execu- 
tion and delivery of the deeds from said Harris and Gould, acting 
for said Quidnick Company, to said Union Company, on, to wit, the 
2d day of April, A. D. 1884, the said Union Company has executed 
and delivered to the said B. B. & R. Knight a deed of the Arctic 
Mill estate, so called, and that the said B. Bb. & R. Knight have been 
placed in the possession of said Arctic Mill estate, as your orator is 
informed and believes, and that they are now using and operating 
the mill and using the other property included in said Aretie Mill 
estate, and, as your erator is informed and believes, the said B. B. 
& R. Knight paid to said Gould, as treasurer of said Union Com- 
pany, the sum of one hundred and seventy-five thousand dol- 

60) lars for said Arctic Mill estate as the purchase-money there- | 
for, and that, as your orator is informed and believes, said 

sum has been appropriated by said Union Company to its own use; 

a certified copy of which deed from said Union Company to said 

Bb. B. & R. Knight is hereunto annexed and marked Exhibit I and 

made a part hereof, and reference thereto is hereby had for its terms 

and conditions and for a description of the property thereby con- 

veyed. é 

And your orator further shows that since the pretended sale by 
said Harris and Gould of the said property of the Quidnick Com- 
pany to the said Union Company as aforesaid, on, to wit, the fifteenth 
day of March, A. D. 1884, the said Harris and Gould, claiming to be 
the officers of and to act for the said Quidnick Company, filed in the 
supreme court of Rhode Island a bill in equity representing that 
the said Quidnick Company has declared a dividend of twenty ($20) 
dollars on each share of the capital stock of said Quidnick Company, 
payable at the office of said Gould as treasurer of said Quidnick ‘ 

Company on and after the fourteenth day of March, A. D. 1884, and 
setting forth that inasmuch as your orator, Appleton Sturgis, of the 
city, county, and State of New York; said Claudius B. Farnsworth, 
as administrator as aforesaid ; said Gorham P. Pomroy, claiming to 
be assignee as aforesaid; Zechariah Chafee, trustee and assignee as 
| aforesaid, and one ‘Thomas C. Greene, of Warwick, Rhode Island, 
| receiver of the Franklin Institution for Savings, a corporation duly 
ki created by the General Assembly of Rhode Island and located and 
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doing business in said city of Providence, severally claim title to all 
the capital stock of said Quiduick Com pany—that is to say, that your 
orator, said Pomroy, and said Chafee claim title to 4,022 shares of 
said capital stock, said Sturges and said Farnsworth claim title to 
329 shares of said capital stock, and said Greene, as receiver, claims 
title to 2,619 shares of said capital stock, and praying that said su- 
preme court will by its decree determine to whom said stock belongs, 
and in what proportion the same is owned by the several claimants 
thereto, and to whom the said dividend declared as aforesaid shall 
be paid. 

And your orator avers, on information and belief, that since the 
filing of said bill in equity in the said supreme court of Rhode 

Island by said Harris and Gould a hearing upon said bill 
60k has been had by said supreme court, and upon the evidence 

submitted at said hearing a decree has been made by said 
supreme court taking said bill as confessed by your orator and de- 
claring that your orator is not entitled to the 4,022 shares of the 
capital stock of said Quidnick Company and is not the owner thereof, 
and perpetually enjoining your orator and all persons claiming 
under him from asserting any title to said 4,022 shares of stock and 
from claiming any dividends thereon and from commencing any 
actions or suits to recover any dividends on said stock; and your 
orator craves leave to refer to the records of said supreme court 
touching said suit of said Harris and Gould therein, if the same shall 
be necessary. 

And your orator shows further unto your honors that in and by 
said decree of said supreme court said Thomas C. Greene, as receiver 
aforesaid, was adjudged not to be entitled to said 2,619 shares of the 
capital stock of said Quidnick Company, and said Greene was per- 
petually enjoined from asserting any claim to said shares of stock, 
and said Greene and all persons claiming under him are enjoined 
from commencing any suits for dividends on said shares of stock. 

Aud further, in said suit in said supreme court, the said supreme 
court ordered said Harris and Gould to deposit the sum of eighty 
thousand four hundred and forty dollars, the amount alleged to be 
due as dividends on the capital stock of said Quidnick Company, in 
the registry of said court, and ordered said Chafee and Pomroy to 
interplead with each other touching their claim to said 4,022 shares 
of stock of said Quidnick Company. 

And your orator charges that the said Pomroy and the said Farns- 
worth had no right, and that they well knew they had no right, 
to vote to remove the legally elected officers of said Quidnick Com- 
pany and to substitute the said Harris and Gould in their place and, 
stead ; that the said Pomroy, Farnsworth, Gould, Harris, and the 
said Union Company unlawfully combined to dispose of the said 
property of the Quidnick Company in manner aforesaid to the said 
Union Company for the purpose of depreciating the value of your 
orator’s stock and to prevent his selling the same for anything like 
its true value, and to prevent your orator from receiving any divi- 

dends on his said stock, to deprive your orator of his rights 
60/ and privileges as a stockholder in said corporation, said Quid- 
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nick Company, to divert the assets and property of said Quid- 
nick Company from their legitimate use to an unlawful purpose, 
and that said Union Company combined with the said B. B. & R. 
Knight to wrong your orator and tue true stockholders in said com- 
pany by complicating the title to the property of said company 
and to place the property of said Quidnick Company out of the pos- 
session and. control of the corporation, to injure your orator and 
other legitimate stockholders in said corporation by impairing the 
market value of their stock and by preventing them from reeeiving 
dividends or voting thereon; that said Union Company now holds un- 
lawful possession and control of the property of said Quidnick Com- 
pany,except somuch as has been surrendered tosaid B. B. & R. Knight, 
and as to that, that said B. B. & R. Knight hold it unlawfully, in 
contravention of the rights of said Quidnick Company and of your 
orator as a stockholder therein ; that the said bill in equity filed by 
said Harris and Gould, assuming to act as the officers of said Quid- 
nick Company, was filed for the purpose of obtaining a decree of 
said supreme court to confirm and validate the titles of the various 
parties who have usurped the rights and privileges of said Quidnick 
Company and of your orator asa stockholder therein, and have un- 
lawful possession of the property of said corporation, said Quidnick 
Company; that although your orator has never in contemplation of 
law been made a party to said bill in equity filed by said Harris and 
Gould in said supreme court, either as an officer or as a stockholder in 
said Quidnick Company, and your orator has never admitted and 
does not admit the jurisdiction of said supreme court to pass upon 
his rights as a stockholder in said Quidnick Company under said 
bill, and has not made himself and has not been made, in any man- 
ner whatsoever, legally a party to said bill, yet said decree pro con- 
fesso has been taken against your orator in said supreme court, seek- 
ing to determine your orator’s rights as a stockholder in said Quid- 
nick Company as aforesaid, and the said Harris and Gould, the said 
Union Compary, and the said B. B. & R. Knight propose to act upon 
said decree at all times hereafter as though the same was final and con- 
clusive upon the rights of your orator in the distribution of dividends, 
the saleof stock in said Quidnick Company, and in the transfer of prop- 

erty belonging to said Quidnick ( iompany,and as to the owner- 
60m  shipof said 4,022 shares of the capital stock of said Quidnick 

Company; allof which actings,doings, and pretences are con- 
trary to equity and good conscience and tend to the manifest wrong, 
injury, and oppression of your orator, and that your orator is entirely 
without adequate remedy and can only have relief in the court of 
equity. ‘To the end, therefore, that the said Harris and Gould, the 
said Union Company, the said B. Lb. & R. Knight, the said Farns- 
worth, the said Harris and Gould as ciaiming to be the officers of 
said Quidnick Company, and the said Farnsworth as claiming to be 
the administrator on the estate of said Edwin Hoyt, deceased, as 
aforesaid, may be made parties defendant to said suit of your orator 
and may full, true, direct, and perfect answer make to all and singu- 
lar the matter in said original bill as amended and in yvur vrator’s 
first supplemental bill and in this your orator’s supplemental bill, and 
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hereinbefore stated, as if specially interrogated thereto (but without 
oath, your orator hereby waiving the oath to said answer), and true, 
direct t, and perfect answer make to all and singular the matters and 
things hereinbefore stated and charged as fully and particularly as 
if the same were hereinafter repeated and they thereunto distinctly 
interrogated, and that not only as to the best of their respective 
knowledge and remembrance, but also to the best of their several 
and respective information, hearsay, and belief. 

And that the said proceedings so had in said supreme court of 
Rhode Island, as hereinbefore mentioned, as to your orator may be 
deemed null and void; that the meeting held as aforesaid, at which 
said Gorham P. Pomroy and said Claudius B. Farnsworth assumed 
to vote upon the stock of said Quidnick Company and to remove the 
legal officers thereof and to substitute said Stephen Harris and 
Charles B. Gould as the president and treasurer of said Quidnick 
Company as aforesaid and all the proceedings at said meeting may 
be decreed to be irregular, null, and void; that your honors will de- 
cree that said Pomroy and Farnsworth had no right to vote upon 
said stock of said Quidnick Company, as they pretended to do, and 
that said Harris and Gould have and had no right to act as the offi- 
cers of said Quidnick Company, and that their acts and doings as 
such are of no force or validity whatever, and that said Pomroy and 
Farnsworth may be perpetually enjoined from holding any further 

or other meetings to vote for the removal or election of any 
60n officer or officers of said Quidnick Company; that said Gor- 

ham P. Pomroy, Claudius b. Farnsworth, Stephen Harris, and 
Charles b. Gould, their agents, attorneys, and servants, may be per- 
petually enjoined from meddling in or interfering in any way with 
the affairs and business of said Quidnick Company or in the manage- 
ment thereof. 

And that said Harris and Gould, said Union Company and its offi- 
cers, and said B. B. & R. Knight may be ordered and directed to 
forthwith execute and deliver good and sufficient deeds and convey- 
ances of the property of said Quidnick Company, releasing and dis- 
charging all their several claims upon the said property and the 
title thereof to the said Quidnieck Company, or that your honors will 
decree that the several conveyances executed and delivered to and 
by the said Harris & Gould, the said Union Company and its officers, 
and the said B. B. & R. Knight, as aforesaid, are null and void, to 
the end that all cloud upon the title to said property of said Quid- 
nick Company may be removed, and that said Harris and Gould, 
said Union Company, and said B. B. & KR. Knight, their officers, 
attorneys, agents, and servants, may be decreed to forthwith deliver 
up all the estate and property of said Quidnick Company taken into 
their possession or into the possession of either of them to the said 
company, and if any such property has been destroyed or injured 
while 1h their custody or the cus stody of either of them th: atsuch loss 
or injury shall be m: ade good to the full extent thereof, in money to 
be paid to said Quidnick Company. 

And your orator praysa discovery as to all the deeds executed and 
delivered by said Harris and Gould, acting for the said Quidnick 


54 JOHN S. JENCKS ET AL,, EXECUTORS, &C., VS. 


Company, to said Union Company, as well as to the sum or sums of 
money paid by said Union Company as the consideration therefor to 
said Harris and Gould, or either of them, pretending to act as the 
officer or officers of said Quidnick Company. 

And that a receiver may be appointed to take charge of the funds 
now in the hands of said Gould and of said Union Company or its 
officers, realized from the pretended sale or sales of said property of 
said Quidnick Company, to hold the same until the final order and 
decree of this court touching the, matters hereinbefore set forth and 

mentioned, or until otherwise ordered by this honorable court. 
600 And that, pending the hearing and consideration of your 

orator’s said bill, supplemental bill, and this your orator’s 
second supplemental bill, and until further and different orders made 
by this court, a special injunction may be issued from this court, 
enjoining and restraining the said Stephen Harris and Charles Bb. 
Gould and each of them from further prosecuting, in the said su- 
preme court of Rhode Island, the said suit in equity commenced by 
them in the name and on behalf of the said Quidnick Company and 
now pending therein, and that said Harris and Gould may be en- 
joined from the commencement or prosecution of any other suit or 
suits at law or in equity in the name or on behalf of said Quidnick 
Company; and that said Harris and Gould may be restrained and 
enjoined from acting and assuming to act as oflicers of said Quid- 
nick Company, and that said Harris and Gould may be restrained 
and enjoined from the payment of any dividend or dividends out 
of money in their hands, or in the hands of either of them, realized 
from the use of the property of said Quidnick Company, as afore- 
said; and that said Harris and Gould, the said Union Company and 
its officers, and the said Lb. B. & R. Knight, their agents, attorneys, 
and servants, may be specially enjoined from executing and deliv- 
ering to any person or corporation any conveyance, deed, or transfer 
pretending or purporting to convey title to any of the property of 
said Quidnick Company, and from further clouding the title thereto 
in any manner whatsoever; and that, pending the hearing & con- 
sideration of your orator’s said bill, supplemental bill,and this your 
orator’s second supplemental bill, and until further & different 
orders made by this court, the said Union Company and the said 
Bb. B. & R. Knight, their agents, attorneys, and servants, and all per- 
sons claiming under them or either of them, may be especially en- 
joined and restrained from occupying or using any mill or mills of 
said Quidnick Company and from operating the machinery therein 
or any part thereof, and that the property and estate of said Quid- 
nick Co. may be placed in the possession and custody of such per- 
son or persons as this court may appoint to take charge of the 
same, 

And that the said Charles B. Gould and the said Union Company 
and its officers may be specially enjoined and restrained from pay- 
ing out or in any way disposing of the funds now in their hands 
and possession and realized from the pretended sale or sales by them 
of the property of said Quidnick Company until the further order of 
this honorable court; and that said Chafee and Pomroy may be 
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specially enjoined from the prosecution of any suit or suits at law 
or in equity in the said supreme court of Rhode [sland touching the 
title or ownership of said 4,022 shares of the capital stock of said 
Quidnick Company. 

And your orator further prays as he has prayed in and by his 
original bill as amended and in and by his first supplemental bill 
filed in this cause; and that for the purpose of obtaining the injune- 

tions hereinbefore prayed for that your orator’s original bill 
60p as amended, signed, and sworn to by your orator, your ora- 

tor’s first supplemental bill, signed and affirmed to by your 
orator, and this second supplemental bill, subscribed and aflirmed 
to by your orator, may be taken as the affidavits of your orator. 

And that your honors will grant unto your orator such other and 
further relief as your orator’s cause merits and to your honors shall 
seem meet; and that your honors may grant unto your arator a 
writ of subpcena, to be directed to said Stephen Harris, Charles B. 
Gould, said Union Company, said B. B. & R. Kmght, Claudius B. 
Farnsworth, Gorham P. Pomroy, the said Quidnick Company, the 
said A. & W. Sprague Manufacturing Company, the said William 
Sprague individually and as administrator on the estate of said 
Fanny Sprague, deceased, the said Amasa Sprague, Mary Sprague, 
and the said Zechariah Chafee, directing them and each of them 
forthwith to be and appear before your honors in this honorable 
court, and then and there to answer all and singular the matters 
aforesaid (and the said Harris, Gould, said Union Company, said B. 
B. & R. Knight, and said Farnsworth to answer to all and singular 
the matters and things in said original bill and in said original bill 
as amended and in said first supplemental bill), and to stand to, 
abide, and perform such orders and decrees therein as to your 
honors shall seem meet. 

And your orator will ever pray. 

WM. H. BAKER, 
BENJ. F. BUTLER, 
Solicitors for Complainant. 


EVAN RANDOLPH. 


STATE OF PENNSYLVANIA, | . 
Philadelphia, . 


In the city of Philadelphia, in said county and State, on this 27th 
day of May, A. D. 1884, personally appeared Evan Randolph, of said 
city and a citizen of said State of Pennsylvania, and made solemn 
affirmation that he has read the aforegoing bill subseribed by him 
and knows the contents thereof, and that the matters therein stated 
as of his own knowledge are true, and as to the matters therein 
stated upon his information and belief they are true to the best of 
his knowledge, information, and belief, and this affirmation he 


makes upon the pains and penalties of perjury. Before me— 


SAMUEL BELL, 


[7 NS. Commissioner. 


& 
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60q ExuHipsit H. 


Know all men by these presents that whereas the Quidnick Com- 
pany, a corporation duly incorporated by the General Assembly of 
the State of Rhode Island and organized and doing business in the 
city of Providence, in said State, at an auction sale of the premises 
hereinafter described, duly authorized by vote of the stockholders 
of said Quidnick Company, held on the 10th day of January, A. D. 
1884, sold to the Union Company, a corporation duly incorporated 
by the General Assembly of said State and organized and doing 
business in said Providence, the premises hereinafter described, said 
Union Company being the highest bidder therefor at the sum of 
one hundred thousand dollars: Now, therefore, the said Quidnick 
Company, in consideration of said sum of one hundred thousand 
dollars paid to said Quidnick Company by said Union Company, 
pursuant to the terms of said auction sale, the receipt whereof is 
hereby acknowledged, does hereby grant, bargain, sell, and convey 
unto the said Union Company, its successors and assigns forever, — the 
Arctic Mill estate, so called, in the village of Arctic, town of Warwick, 
and county of Kent, in said State, consisting of the several parcels of 
land hereinafter described on both sides of the road-bed or right 
of way of the Hartford, Providence and Fishkill Railroad Company 
and on both sides of the south branch of the Pawtuxet river, and 
containing in all about 99,5,°, aeres of land, together with the mill 
and all the fixed and movable machinery and the ‘tools, fixtures, 
apparatus, and furniture therein, the boiler-house, tenement-houses, 
barns, and all other buildings and improvements thereon, and also 
the dams, water rights, rights of flowage, reservoir rights, including 
all rights in the Quidnick reservoir belonging to said Aretie Mill 
estate, and all other rights and privileges belonging or in anywise 
appertaining to said estate. 

The parcels of land aforesaid are respectively described as fol- 

lows: 
60r The first parcel, containing about 5,°;'; acres of land lying 

westerly of the right of way of said Hartford, Providence 
and Fishkill Railroad Company, is bounded and described as fol- 
lows: Beginning at the point of intersection of the westerly line of 
said right of way with the easterly line of the highway or road 
leading from Providence to Quidnick, thence running in a general 
southerly direction, bounding easterly on said right of way to land 
now or formerly of C. and S. Harris; thence N. 82° 55’ W., bound- 
ing southerly on said Harris land 177-4; feet; thence 8. 273° W.., 
bounding easterly on said Harris land 375,5; feet; thence N. 65}° 
W., bounding southerly on said Harris land 2293, feet to said high- 
way or road ; thence in a general northerly direction, following said 
highway or road to the place of beginning. 

The second parcel, containing about 78; acres of land, is bounded 
and described as follows: Northerly on land now or formerly of 
John Fitzpatrick 116,45 feet, easterly partly on the right of way of 
said Hartford, Providence and Fishkill Railroad Company 34, 


‘ 
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feet, and partly on said road to Quidnick 32,%; feet, southerly on 
land now or formerly of Robert Pepperiil 112,55 feet, and westerly 
on the road leading from said road from Providence to Quidnick to 
Birch ville. 

The third parcel, containing the balance of said 99,53, acres, in- 
cluding all streets, roads, and passage-ways not public property, is 
bounded and described as follows: Beginning at the northwesterly 
corner thereof, at a point where it joins the said road from Provi- 
dence to Quidnick and Jand now ‘or formerly of Charles Searle, 
thence running 8. 64° E., bounding northerly on said Searle land 
265 feet; thence 8. 70}° E., bounding northerly on land now or 
formerly of C. & 8. Harris 1462; feet; thenceS. 34° 18’ W., bound- 
ing easterly on said Harris land 214 feet; thence 8. 84° 25’ E., cross- 
ing the south branch of the Pawtuxet river and bounding northerly 
on said Harris land 1,152,;5; feet; thence S. 84° 50’ E., bounding 
northerly on said Harris land 877,'; feet to a corner of wall ; thence 
5S. 197;° E. 140,2; feet to a corner of fence and wall; thence 5S. 7$° 
Ik). 428.5; feet to the New London turnpike, and thence in a general 
southerly direction, bounding easterly on said turnpike about 1,8907%5 
feet to a stone bound at the northeast corner of land now or formerly 

of Charles Searle; thence N. 74° 50’ W., bounding southerly 
60s partly on said Seale land, partly on land now or formerly of 

Beriah Potter, and partly on land now or formerly of Jonathan 
Brayton 836,7, feet to a stone bound on the northwest corner of said 
Brayton land ; thence S. 22° 7’ W., bounding easterly partly on said 
Brayton land, partly on land now or formerly of Newell Durfee, and 
partly on land late of Benedict Lapham, deceased, 1708 ro feet to a 
stone bound on the southwest corner of said Lapham land; thence 
N. 814° W. 139 feet to the river above the Arctic pond; thence N. 
Os W.., crossing said river, 240 feet to a log of wood on edge of 
stream (an ancient hound); thence in a general northerly direction, 
following the westerly bank of said river, to a point where the east- 
erly line of the right of way of said Hartford, Providence and Fisbkill 
Railroad Company joins the westerly bank of said river; thence 
following said easterly line of said right of way to the point where 
said line meets the line of a highway, cross-road, or carriage road 
leading from said road from Providence to Quidnick, through said 
Arctic Mill estate to said New London turnpike; thence northerly 
across said cross-road to a point on said road from Providence to 
Quidnick at an angle of fence 150,*,; feet frota and in adirection 5. 
31° 30’ W. from the point of beginning; theace on said road from 
Providence to Quidnick 15o0,%) feet to the point of beginning: 

To have and to hold the same, with all the rights, privileas s,and 
appurtenances thereunto appertaining, unto and to the use of the 
said Union Company, its suecessofs and assigns forever. 

And the aforenamed Quidnick Company, for itself and its suc- 
cessors, does covenant with thesaid Union Company, its successors 
and assigns, that it will warrant and defend the aforedeseribed 
premises to the said Union Company, its successors and assigns for- 
ever, against the lawful claims and demands of all persons claim- 
ing by, through, or under said Quidnick Company. 

8—215 
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[In testimony whereof said Quidnick Company has caused these 
presents to be signed by Stephen Harris, its president, and Charles 
B. Gould, its treasurer, and its corporate seal to be by them hereto 
affixed, they having been thereunto Jawfully authorized by a vote 
of the stockholders of said company, this second day of April, A. 
D. 1884. | 

Signed, sealed, and delivered in presence of— 

QUIDNICK CO. 
STEPHEN HARRIS, Pres’t. 
[L. s. ] CHAS. B. GOULD, Treas. 


60% The words “ the said Quidnick Company,” on the 17th line 

of the first page, and the word “ Hartford,” on the ISth line 
of the second page, being first interlined; also the words “ and 
movable” and the words “‘and the tools, fixtures, apparatus, and 
furniture,” on the fifth line of the 2d page, having been interlined. 


RATHBONE GARDNER. 


STATE OF RuHopE ISLAND, ETC., | 
Providence, j 


»ae: 


In Providence, in said county, this third day of April, A. D. 1884, 
personally appeared before me Stephen I[larris, the president, and 
Charles Bb. Gould, the treasurer, of the Quidnick Company, and 
severally acknowledged the foregoing instrument by them signed 
in their said capacity to be their free and voluntary act and deed 
and the free and voluntary act and deed of said Quidnick Com- 
pany. 

RATHBONE GARDNER, 
Notary Public. 


Recorded April 4, A. D. 1884, at 8.25 a. m. 
Witness : 
RINALDO HOYLE, Town Clerk. 


Town CLERK’s Orrice, Warwick, R. L., May 18, 1884. 
The foregoing is a true copy from pages 315, etc., of book No. 44 
of the land evidence records in this othee. 
Witness: . 
RINALDO HOYLE, Town Clerk. 


ee, $2.25 


6Ou Exuipsit I. 


Know all men by these presents that the Union Company, a cor- 
poration duly incorporated by the General Assembly of the State of 
Rhode Island, organized and doing business in the city of Provi- 
dence, in said State, for and in consideration of the sum of one 
hundred and seventy-five thousand dollars (S170,000) to it paid by 
Benjamin B. Knight and Robert Knight, both of said Providence, 
copartners as B. B. & KR. Knight, the receipt whereof it does hereby 
acknowledge, does hereby grant, bargain, sell, and convey unto the 
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said Benjamin B. Knight and Robert Knight, copartners as afore- 
said, their heirs and assigns forever, the Arctic Mill estate, so called, 
in the village of Arctic, town of Warwick and county of Kent, in 
said State, consisting of the several parcels of land hereinafter de- 
scribed on both sides of the road bed or right of way of the Hart- 
ford, Providence and Fishkill Railroad Company and on both sides 
of the south branch of the Pawtuxet river, and containing in all 
about 99.63 acres of land, together with the mill and all the fixed 
and movable machinery, fixtures, apparatus, tools, and furniture 
therein, the boiler-house, tenement houses, barns, and all other 
buildings and improvements thereon, and also the dams, water 
rights, rights of flowage, reservoir rights, including all rights in the 
Quidnick reservoir belonging to said Arctic Mill estate and all other 
rights and privileges belonging to said Arctic Mill estate or in any- 
wise appertaining thereto. 

The parcels of land aforesaid are, respectively, described as fol- 
lows: 

The first parcel, containing about 5.27 acres of land, lying west- 
erly of the right of way of said Hartford, Providence and Fishkill 
Railroad Company, is bounded and described as follows: Beginning 
at the point of intersection of the westerly line of said right of way 
with the easterly line of the highway or road leading from Provi- 
dence to Quidnick, thence running in a general southerly direction, 

bounding easterly on said right of way to land now or for- 
GOv merly of C.and S. Harris; thence N. 52° 55’ W., bounding 

southerly on said Harris land 177.3 feet; thence 5. 274° W., 
bounding easterly on said Harris land 375.5 feet; thence N. 66}° 
W., bounding southerly on said Harris land 229.2 feet to said high- 
way or road; thence in a general northerly direction following said 
highway or road to the place of beginning 

The second parcel, containing 7,5 of an acre of land, is bounded 
and described as follows: Northerly on land now or formerly of John 
Fitzpatrick 116.8 feet, easterly partly on the right of way of said 
Hartford, Providence and Fishkill Railroad Company 34.5 feet and 
partly on said road from Providence to Quidnick 32.9 feet, southerly 
on land now or formerly of Robert Pepperill 112.8 feet, and westerly 
on the road leading from said road from Providence to Quidnick to 
Birchville. 

The third parcel, containing the balance of said 99.63 acres, in- 
cluding all streets, roads, and passage-ways not public highways or 
public property, is bounded and described as follows: Beginning at 
the northwesterly corner thereof, at the point where it joins the said 
road from Providence to Quidnick and land now or formerly of 
Charles Searle, thence running S. 64° E., bounding northerly on 
said Searle land 265 feet; thence S. 70}° E., bounding northerly on 
land now or formerly of C. and 8. Harris 146.2 feet; thence 5. 34° 
18’ W., bounding easterly on said Harris land 214 feet; thence 5. 
S4° 25’ E., crossing the south branch of the Pawtuxet river and 
bounding northerly on said Harris land 1,132.6 feet; thence 5S. 54° 
D0’ E., bounding northerly on said Harris land 877.8 feet to a 
corner of wall; thence 8. 19.1° E 140.2 feet to a corner of fence and 
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wall; thence S. 73° E. 428.83 feet to the New London turnpike; 
thence In a general southerly direction, bounding easterly on said 
turnpike about 1,390.2 feet to a stone bound at the northeast cor- 
ner of land now or formerly of Charles Searle; thence N. 74° 50’ 
W., bounding southerly partly on said Searle land, partly on land 
now or formerly of Beriah Potter, and partly on land now or for- 
merly of Jonathan Brayton, 856.7 feet to a stone bound on the north- 
west corner of said Brayton land; thence 8. 22° 7’ W., bounding 
asterly partly on said Brayton land, partly on land now or formerly 
of Newell Durfee, and partly on land late of Benedict Lapham, de- 
ceased, 1,708.7 feet to a stone bound on the southwest corner of said 
zapham land; thence N. 813° W. 139 feet to the river above the 
Arctic pond; thenee N. 335° W., crossing said river, 240 feet 
60w toa log of wood on edgeof stream (an ancient bound); thence 
in a general northerly direction, following the westerly bank 
of said river, to a point where the easterly line of the right of way 
of said Hartford, Providence and Fishkill Railroad Company joins 
the westerly bank of said river, thence following said easterly line 
of said right of way to the point where said line meets the line of a 
highway, cross-road, or carriage-road leading from said road from 
Providence to Quidnick, through said Aretie Mill estate to said New 
London turnpike; thence northerly across said ecross-road to a point 
on said road from Providence to Quidnick at angle of fence 150.3 
feet from and in a direction 8. 51° 30’ W. from the point of begin- 
ning; thence on said road from Providence to Quidnick 150.3 feet to 
the point of beginning ; 

Being the same estate and premises conveyed to said Union Com- 
pany by deed from the Quidnick Company of even date herewith 
and recorded herewith in the record of real estate transfers in said 
town of Warwick : 

To have and to hold the same, with all the rights, privileges, and 
appurtenances thereunto appertaining, unto and to the use of Ben- 
jamin b. Knight and Robert Knight, copartners as aforesaid, their 
heirs and assigns forever. 

And the aforenamed Union Company, for itself and its successors, 
does covenant with Benjamin B. Knight and Robert Knight, co- 
partners as aforesaid, their heirs and assigns, that it will warrant 
and defend the aforedescribed premises to the said Benjamin b. 
Knight and Robert Knight, copartners as aforesaid, their heirs and 
assigns forever, against the lawful claims and demands of all per- 
sons claiming by, through, or under said Union Company. 

In testimony whereof said Union Company has caused these 
presents to be signed by Ilenry W. Gardner, its president, and coun- 
tersigned by Charles Lb. Gould, its treasurer, and its corporate seal 
to be by them hereto affixed, they having been thereunto duly au- 
thorized by a vote of the board of directors of said company, this 
second day of April, A. D. 1884. 

Signed, sealed, and delivered in presence of— 
UNION COMPANY. 
HENRY W. GARDNER, Pres’t. 


Countersigned : 


[L. s. ] CHARLES B. GOULD, Treas. 
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60. ‘The words “and movable,” on the 25th line, and the words 
“ fixtures, apparatus, tools, and furniture,” on the 26th line 


of the first page, being first interlined. 
RATHBONE GARDNER. 


SraTe OF Ruope Isianp, «ce., } ‘ 


, C: 
Providence, 


In Providence, in said county, this third day of April, A. D. 1884, 
personally appeared before me Henry W. Gardner, the president, 
and Charles B. Gould, the treasurer, of the Union Company, and 
severally acknowledged the foregoing instrument by them signed 
in their said capacity to be their free and voluntary act and deed 
and the free and voluntary act and deed of said Union Company. 

RATHBONE GARDNER, 
Notary Public. 

Reeorded April 4, A. D. 1884, at 8.25 a. m. 

Witness: RINALDO HOYLE, 

Town Clerk. 


Town Crierk’s Orrice, Warwick, R. I., May 9, 1854. 
| certify the foregoing to be a true copy from pages 312, etc., of 
book No. 44 of the land evidence records in this office. 
RINALDO HOYLE, 
Town Clerk. 


lee, $2.95. 
G] Circuit Court of the United States, District of Rhode Island, se. 


EvAN RANDOLPH 
vs. -In Equity. No. 2059. 


QurIpNicK CoMPANy et als. 


(Answer of Zechariah Chafee. Filed September 16, 1854.) 
The answer of Zechariah Chafee, one of the respondents, to the 
above-entitled original, amended, and supplemental bill of com- 
plaint. : 


This respondent, reserving unto himself all benefit and advantage 
of exception to the many errors, inconsistencies, and insufficiencies 
in said bill of complaint—both as originally filed and as now 
amended and supplemented—contained, for answer thereunto or to 
so much and such part thereof as he is advised is material and 
necessary for him to make answer unto, answering, says— 

That he is not informed, save by said bill, whether said complain- 
ant was in the year 1873 a creditor of the firm of Hoyt, Spragues & 
Company, as alleged in said bill, and neither admits nor denies, but 
leaves said complainant to prove the same as he may be advised. 

That he did receive, on the first day of December, 1873, the said 
indenture bearing date November 1, 1875, referred to in said bill 
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and made a part thereof, marked “Complainant’s Exhibit A,” and 
he avers that said indenture was duly made and executed and de- 
livered by said William Sprague, Amasa Sprague, A. & W. Sprague 

Manufacturing Company, Fanny Sprague, Mary Sprague, and 
62 the firm of A. & W. Sprague, and this respondent did accept 

said indenture and join in the execution thereof, and he 
makes the said indenture, Exhibit A, a part of this answer. 

That he denies the allegation of said amended bill “ that the said 
indenture was not made or executed by the said William Sprague, 
Amasa prague, the A. & W. Sprague Manufacturing Company, 
Fanny Sprague, and Mary Sprague. 

That he admits that the said William | Sprague and Amasa Sprague 
were each the owner of 1,082 shares of the capital stock of said 
Quidnick uinbeny prior to the said first day of December, 1873. 

That he is not informed, Save by sald bill, as t to Si aid suit at iF aw of 
said complainant alleged in said bill and as to the service and entry 
of said writ, the issuing of said writ of mesne process of attachment, 
the service thereof and the attachments thereunder, the judgment, 
issue of execution, levy, and service of said execution and sales there- 
under, the pure hase by said complainant at said auction sale, the 
making, execution, acknowledgment, and delivery of said deeds, and 
neither admits nor denies, but leaves said complainant to prove the 
same as he may be advised. 

That he is not informed, save by said bill, whether said Water- 
man was a creditor of said A. & W. Sprague Manufacturing Com- 
pany, as alleged, and leaves the complainant to prove the same as 
he may be advised. 

That he admits that said Mary Sprague and Fanny Sprague were 
stockholders in said A. & W. Sprague Manufacturing Company, as 
alleged in said bill, but he isnotinformed whether or not they were 
liable for said alleged debt claimed to be due tosaid Waterman, and 
leaves the complainant to prove the same as he may be advised. 

That he admits that in the year 1873 said A. & W. Sprague Manu- 
facturing Company was the owner of 455 shares of the capital stock 
of the Quidnick Company, and that the said Mary Sprague was the 
owner of 601 shares and the said Fanny Sprague was the owner of 
802 shi: res of the capital stock of said Quidnick Company. 

Th: at he is not informed, save by said bill, whether the said Water- 
man, as alleged in said bill, applied for payment of said indebted- 
ness, and whether said A. & W. Sprague Manufacturing Company 
admitted and acknowledged said ind ‘btedness and promised to pay 
the same to him and to provide for the full settlement of his claim 
and acknowledged the justice and validity of said claim, but failed 
to pay the same, and whether the said Waterman took all the steps 
in bringing suit to enforce payment of said claim and all the subse- 

quent proceedings thereunder alleged in said bill, and whether 
63 said complainant became the purchaser of said stock and 

received the deeds thereof, as alleged in said bill, and neither 
admits nor denies, but leaves said complainant to prove the same 
as he may be advised. 

And this respondent says that he does claim and that it is the fact 
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that said A. & W. Sprague Manufacturing Company and said other 
grantors or parties of the first part in said trust conveyance, Exhibit 
A, were at the date thereof respectively bolders and owners of large 
amounts of the capital stocks of various banks and other corporations, | 
including said Quidnick Company, and,alsoocluding sundry manu- 
facturing corporations which were largely indebted or insolveat and 
in which the stockholders were also personally liable for the corpo- 
ration debts under the statute then in force, so that under the advice 
of eminent counsel both here and from the city of Boston, called in 
consultation by or in behalf of the creditors, that it was or might be 
doubtful how far the trustee, if he took a conveyance of all such 
stocks, might become also personally liable for such debts, the clause 
was inserted in said conveyance, viz: “ Excepting from this convey- 
ance all shares of capital stock in any and every corporation, wher- 
ever located, belonging to any or either of the parties of the first 
part,” and inserting the following agreement and covenant, viz: “The 
saine to be transferred to said party of the second part, upon his re- 
quest in writing, by way of pledge and collateral security to secure 
the performance of the conditions of this instrument,” as by refer- 
ence hereby had to said conveyance will fully appear, thus enabling 
said Chafee as trustee thereunder, at any time or from time to time, 
to call for the transfer to bimself as trustee, and as security for the 
creditors under said trusts, of such stocks as he shall find of suffi- 
cient value to justify his taking the same; that accordingly the next 
day after the delivery to him of said trust conveyance he did call 
upon said parties of the first part, grantors therein, to transfer to him 
their shares aforesaid in said Quidnick Company, and said parties 
thereupon, on the second day of December, 1573, respectively made 
and executed to this respondent upon the stock transfer book of said 
Quidnick Company transfers of the shares of stock in said company 
then held by them, respectively, in the following form, viz: 

“ For value received I, , hereby transfer, by way of pledge 
and collateral security, to Zechariah Chafee, of Providence, to secure 
the performance of the conditions of a trust mortgage, dated No- 
vember 1, — shares of the capital stock of the Quidnick Company,” 

the said Amasa and William thus transferring to this re- 
64 spondent each 1,082 shares, and the said Fanny Sprague 802 

shares, and the said Mary Sprague 601 shares, and the said 
A. & W. Sprague Manufacturing Company 455 shares, thus together 
making the 4,022 shares aforesaid, and which are of the par value 
of one hundred dollars per share; that to further protect the inter- 
est of the creditors in said shares and secure to the creditors the full 
benefit thereof said parties, on the twenty-second day of December, 
1875, by transfers duly made and executed by them, respectively, 
upon said stock transfer book of said Quidnick Company, transferred 
and assigned their respective remaining right, title, and interest and 
equity of redem ption in said shares so held by them, respectively, as 
follows: The said Amasa Sprague, William Sprague, Mary Sprague, 
and said A. & W. Sprague Manufacturing Company each transferred 
to said Fanny Sprague their respective shares in trust for the equal 
benefit of all their respective creditors, and the said Fanny Sprague 
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in like manner transferred her remaining right, title, and interest in 
her shares aforesaid to the said Mary Sprague in trust for the equal 
benefit of all her creditors; all which, by reference to said stock trans- 
fer book of said Quidnick Company, to which, for the transfers afore- 
said when produced in court, this respondent craves leave to refer as 
part of this answer, will fully appear. 

And this respondent, further answering. says that he denies that the 
said Waterman never in any way assented to, ratified, or affirmed the 
said indenture, Exhibit A,or any transfers, conveyances, or proceed- 
ings thereunder; but this respondent is informed and believes and 
avers it to be true that the said Waterman was present at the general 
meeting of the creditors of the A. & W. Sprague Manufacturing Com- 
pany, hereinafter referred to, when the trust mortgage, Exhibit A, 
and the scheme of extension and settlement proposed to be carried 
out thereunder were approved by the creditors; that he took part in 
said meeting as a creditor of said A. & W. Sprague Manufacturing 
Company, and did not then nor at any other time protest against the 
carrying out of said scheme, but did then acquiesce and at all times 
since down to the time of commencement of said suit at law, for the 
space of more than eight vears, has acquiesced in said plan or scheme 
of settlement, has recognized this respondent as the trustee of said 
A. & W. Sprague Manufacturing Company under said trust mort- 
gage, from time to time and at all times since the execution and de- 
livery thereof, and down to the time of commencement of said suit 
at law. 

That the said complainant has never,.from the time of the exe- 

cution of said trust mortgage, Exhibit A, and the said trans- 
65 fers of said stock made in pursuance of the terms and pro- 

visions thereof, as above set forth, down to the time of suing 
out his said writ of mesne process, to wit, for the space of more than 
eight years, taken any step to disaftirm or set aside said conveyances, 
although weil knowing the same to have been made as aforesaid, 
and is now by his own laches barred from attacking or attempting 
to invalidate the same. 

And this respondent denies that the said indenture, Exhibit A, 
and the said transfers of said stock above set forth were and are as 
against said complainant and said Waterman null and void, both 
by the general law and by the provisions of the General Statutes of 
Khode Island, chapter 162, section 1, and of the Public Statutes of 
Rhode Island, chapter 1738, section 1. 

And this respondent avers that the said indenture, Exhibit A, 
was made in good faith by the grantors and the grantee therein 
named for the purpose of derating and applying the property of the, 
A. & W. Sprague Manufacturing Company and the other grantors 
therein named for the equal benefit of all their creditors and for no 
other purpose, for the reasons,in the manver,and under the cireum- 
stances following, to wit: The A. & W. Sprague Manufacturing 
Company owned and possessed properties of great extent and value 
in this State and other States and were extensively engaged in busi- 
ness of various kinds, namely, in the manufacture of print cloths 
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and prints, and were owing debts to a very large amount, and in 
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or about the month of October, A. D. 1873, became embarrassed 
and unable to meet their pecuniary obligations at maturity. On 
the first day of December, A. D. 1873, at the special request of 
Amasa Sprague, Mary Sprague, Fanny Sprague, and the parties 
representing William Sprague and the A. & W. Sprague Manufact- 
uring Company, this respondent accepted the position of mortgagee 
in trust of all the Sprague estates, individual and corporate, for the 
benefit of the creditors. A copy of the deed so accepted by this re- 
spondent and executed by the A. & W. Sprague Manufacturing 
Company, William Sprague, Amasa Sprague, Mary Sprague, Fanny 
Sprague, and the copartnership of A. & W. Sprague is attached to 
the bill of complaint in this cause and marked “ Exhibit A” and is 
made a part of this answer. 

Afterwards, on the 6th day of April, A. D. 1874, the said corpora- 
tion, the A.& W.Sprague Manufacturing Company, the said Amasa 
Sprague, the said William Sprague, and the copartnership known 
as A. & W. Sprague severally executed to this defendant, in trust 

for the benefit of their respective creditors, voluntary deeds 
66 of assignment of all their property and estate, as will appear 

from copies of such assignments marked, respectively, Ex- 
hibits 2, 3, 4, 5, annexed to and made a part of this answer. Under 
the said trust mortgage and deeds of assignment above mentioned 
this respondent has acted as trustee and assignee of all the Sprague 
properties from that time to the present, and is now acting in those 
apacities. 

The trust mortgage above referred to was the result of careful 
preparation on the part of the legal counsel of a committee of the 
Sprague creditors and met with the approval of such committee. 
When the A. & W. Sprague Manufacturing Company first felt the 
pressure of financial embarrassments, in apprehension of the neces- 
sity of suspending payment unless pecuniary assistance was promptly 
afforded, it called a conference of the presidents of the leading banks 
of the city of Providence, which held the obligations of the corpora- 
tion, and requested a loan of money to be secured by a mortgage on 
the Sprague property. 

A committee of examination appointed at this conference re- 
ported adversely to this plan in consequence of doubts entertained 
by them, under the advice of their counsel, as to the validity of a 
mortgage under the circumstances in view of the provisions of the 
then existing bankrupt act. 

A committee was then appointed to make examination into the 
affairs of the corporation and its indebtedness, which committee 
made report on or about the first day of November, 1875, recom- 
mending the execution of a trust mortgage, which had been in the 
meantime prepared, and which in tenor and effect was substantially 
the same as “ Exhibit A” attached to the bill of complaint. After- 
wards a general meeting was called, upon notice through the news- 
papers in Providence and elsewhere, for the cseditors to meet at the 
city of Providence on the 6th of November, 1875. This meeting 
was very largely attended. The trust mortgage, which had been 
prepared, was submitted to the meeting and approved, and Rufus 
I—213 
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Waterman, Amos D. Lockwood, and George C. Nightingale were 
designated as trustees. These gentlemen so designated as trustees 
employed eminent counsel in Boston, New York, and Providence to 
revise the form of the trust mortgage, especially with reference to 
protecting the trustees against personal liability in the anticipated 
business of operating as trustees the manufacturing properties for 
the benefit of the creditors. 

About three weeks elapsed in the effort to make the trust convey- 
ance satisfactory to the gentlemen designated by the creditors to act 
as trustees, and finally, on the 29th day of November, 1873, they 

addressed a letter to William J. King, Esq., chairman of the 
67 = ors’ meeting, wherein they st: ated that they could not 
» their way clear to accept the trust, but under the advice 
of counse el must decline to do so unless the Spr: ague creditors should, 
in ad.ance of their acceptance of the trust, take some action to pro- 
tect them against personal liability. A copy of this letter is here- 
unto annexed and made a part hereof, marked “ Exbibit [.” There- 
upon the officers of the A. & W. Sprague Manufacturing Company 
and all the stockholders, with the exception of William Sprague, 
who had absented himself from the city of Providence during the 
whole period of the Sprague embarrassment, earnestly solicited this 
respondent to accept the office of trustee under the mortgage, and, 
as hereinbefore stated, this defendant complied with such request 
and immediately entered upon the discharge of the duties of said 
office, and from the 1st day of December, 1873, to the present time 
has devoted his entire time and best capacity to the management of 
the complicated business which devolved upon him. 

And as to the said transfers of stock above set forth this respond- 
ent says that the same were made in good faith in pursuance of the 
terms of said indenture, “ Exhibit A,” and for the purpose and with 
the intent only of applying and devoting said stock of said Quid- 
nick Company to the payment of the indebtedness of said parties, 
according to the agreement and arrangement above set forth be- 
tween the said creditors and the said debtors. 

And the respondent denies that by reason of any matter or thing 
or by virtue of any proceeding set forth in said bill said complain- 
ant became the owner of the whole or any part of said shares of 
stock of said Quidnick Company, as agains ‘t the title of this defend- 
ant above set forth, or entitled thereto or to have the same or any 
part thereof transferred to him, or a certificate thereof and therefor 
issued to him; and further avers that if any such pretended levies 
of execution and sales thereunder were made as alleged in said bill 
the same and each of them were and was entirely irregular, with- 
out authority of law and void. 

And as to the allegations of said supplemental bill this respond- 
ent denies that the said Quidnick Company has by any proper lawful 
action or at anv legal meeting thereof or in any lawful way or man- 
ner whatsoever recognized the title of said complainant to said 4,022 
shares of said stock, or has duly and lawfully issued to said com- 
plainant any certificate therefor, but admits that said complainant 
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did hold a paper purporting to be a certificate of said shares of said 
stock, as alleged in said bill. 

And this respondent admits the said proceedings before said 
supreme court of said State of Rhode Island, which resulted in the 

appointment of said Gorham P. Pomroy, assignee. 
68 And this respondent, further answering generally to said 
bill of complaint, avers and charges as follows: 

That while said proceedings in said several petitions set forth in 
said bill, which resulted in said appointment of said Pomroy, 
ussignee as aforesaid, were pending In said supreme court, and 
while the orders made therein by said court were in full force and 
effect, the said William Sprague, Amasa Sprague, Fanny Sprague, 
Mary Sprague, and A. & W. Sprague Manufacturing Company and 
the said complainant, Evan Randolph, and one J. Cooke Longstreth, 
fraudulently conspiring together and with the intent and design to 
prevent said stock so held by said Mary and Fanny Sprague, as 
assignees as aforesaid, from coming into the possession of said Pom- 
roy, and for the purpose of throwing a cloud upon his title to said 
stock, and with the further purpose and design of fraudulently pre- 
venting the decrees of said supreme court from being executed, 
caused this suit in equity to be commenced on or about the second 
day of August, 1883, in this court; that the said defendants, the 
said William Sprague, Amasa Sprague, Mary Sprague, Fanny 
Sprague, the said A. & W. Sprague Manufacturing Company, the 
said Evan Randolph and J. Cooke Longstreth, further conspiring to 
defraud the creditors of said A. and W. Sprague Manufacturing 
Company and of William Sprague, Amasa Sprague, Mary Sprague, 
and Fanny Sprague and to throw a cloud upon the title of the said 
Pomroy and of this respondent to said stock and to prevent the 
execution of said decree of said supreme court, caused, as this re- 
spondent is informed, the said Fanny Sprague, as assignee of the 
said William Sprague, Amasa Sprague, Mary Sprague, and A. & W. 
Sprague Manufacturing Company of said stock as aforesaid, and the 
said Mary Sprague, as assignee of said Fanny Sprague of said stock 
as aforesaid, while the orders made in said petition were in full force 
and uncomplied with, to transfer upon the stock transfer book of 
said Quidnick Company the entire 4,022 shares of said stock held 
by the said Fanny Sprague and Mary Sprague, as assignees as afore- 
said, to said complainant, Evan Randolph, in fraud of said Pomroy’s 
rights in the premises and in derogation and contempt of the orders 
of said supreme court, hereinbefore referred to; and this respondent 
further avers that no consideration whatever was paid by said Evan 
Randolph to said Fanny Sprague and Mary Sprague, assignees, or 
either of them, and that the said Evan Randolph received the said 
transfers from the said Fanny and Mary Sprague with full knowledge 
that they had no authority to convey the same and with fraudulent 

intent to deprive said Pomroy of said stock and prevent him 
69 from disposing of the same for the purposes of his said trust 
as assignee as aforesaid, and with full knowledge of the pend- 
ency of said petitions in said supreme court and of the orders therein 
made, and subsequently, to wit, on or about the 6th day of August, 
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1883, conspiring and fraudulently combining with the same William 
Sprague, Amasa Sprague, Mary Sprague, and Fanny Sprague and 
the A. & W. Sprague Manufacturing Company to defraud said Pom- 
roy of his right to said stock and to throw a cloud upon his title 
thereto, procured the said William Sprague, claiming to be the 
president of said Quidnick Company, to issue to him, the said Ran- 
dolph, a certificate under the seal of said Quidnick Company of 4,022 
shares of the capital stock of said company in the following form: 


No. 45. 
Quidnick Company, Providence, R. I. 
Capital, $500,000. Incorporated 1862. 5,000 shares, $100 each. . 


This is to certify that Evan Randolph, of Philadelphia, is the 
owner at the date hereof of four thousand twenty-two shares of eapi- 
tal stock of the Quidnick Company, transferable only upon the books 
of the said company at their office, in Providence, R. L. 

WILLIAM SPRAGUE, President. 

W. SPRAGUE, Se cretary. 


Providence, R. I., Aug. 6th, 1883. 


And this respondent avers that the said pretended certificate was 
issued without authority of said Quidnick Company and is wholly 
void and of no effect, and was fraudulently issued by those claiming 
to be officers of said Quidnick Company, signing the same with the 
purpose and intent of preventing said Pomroy from obtaining pos- 
session of said stock and to throw a cloud upon his title thereto and 
embarrass him in the execution of his trusts as assignee as afore- 
said. 

And this respondent avers that the said Evan Randolph and J. 
Cooke Longstreth, with the concurrence and assent of the said Wil- 
liam, Amasa, Mary, and Fanny Sprague and the said A. & W. 
Sprague Manufacturing Company, without any notice to or knowl- 
edge of any of the rightful stockholders of said Quidnick Company, 

have, at some time and place to this respondent unknown, 
70 held some pretended meeting of said Quidnick Company, 

and claim to have elected the said Evan Randolph as presi- 
dent and the said J. Cooke Longstreth as secretary of said Quidnick 
Company, and in violation of law caused the records of transfers of 
stock of said Quidnick Company and the record book of the meet- 
ings of said Quidnick Company to be removed without this State 
to the State of Pennsylvania. 

And this defendant further avers that at a meeting of said Quid- 
nick Company held on the first day of September, 1883, at the 
office of said Pomroy, in the city of Providence, at which said Pomroy, 
representing said 4,022 shares of said stock of said Quidnick Com- 
pany, and said Claudius Bb. Farnsworth, administrator in Rhode 
Island of the estate of Edwin Hoyt, deceased, representing 327 
shares of said stock, being the entire number of shares of stock of 
said company now outstanding, by an unanimous vote of all said 
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s‘ockholders it was voted that all the offices of said company be 
declared vacant, this said vote being passed in compliance with the 
provisions of the charter of said company, and that at the same 
meeting, by a like unanimous vote, Stephen Harris, of Warwick, in 
said State, was elected president and Charles B. Gould, of said 
Providence, was elected secretary and treasurer of said company ; 
and the respondent avers that said persons are now, by virtue of 
said election, the legal and duly qualified officers of said company. 
And this respondent further avers that the said defendant Quid- 
nick Company, on or about the 15th day of March, A. D. 1884, and 
before the answers became due in this cause, filed in said supreme 
court of Rhode Island for the county of Providence its bill of inter- 
pleader in equity, No. 2233, against this respondent Chafee, trustee 
and assignee as aforesaid, and Gorham P. Pomroy, assignee, and 
against said complainant, Evan Randolph, and against Thomas C. 
Greene, receiver of the Franklin Institution for Savings, setting 
forth that said Quidnick Company, having sold all its property and 
discontinued its business of manufacturing, had declared a stock 
dividend in liquidation, payable to its stockholders out of the funds 
derived from said sales; that said defendants in said bill named each 
made claim to the whole or parts of said 4,022 shares of said stock of 
said Quidnick Company, and praying that said defendants might be 
ordered to set forth their several claims of title to said shares of stock, 
and to interplead as to the said titles in order that said court might 
determine in whom thetitle tosaid 4,022 shares of stock Was vested and 
to whom the said dividends thereon ought to be paid; and that there- 
upon subpeenas were duly issued and personally served on said 

71 Randolph, complainant in this suit, and upon said other de- 
feundants; yet said Randolph, wholly disregarding the same, 
neglected and refused to answer said bill of interpleader, and that 
thereafter, on the lst day of May, A. D. 1884, said court entered its 
decree in said cause adjudging that the said “ Evan Randolph has 
no claim, right, title, or interest in or to the said 4,022 shares of the 
capital stock of said Quidnick Company,” and “ has no right, title, or 
interest in the said dividends declared thereon,” and enjoined said 
Randolph from asserting any title or claim thereto and from com- 
mencing actions or suits to recover said dividend ; that said defend- 
ants, Chafee and Pomroy, did duly appear and answer the said suit 
and were ordered to interplead therein, a sum sufficient to pay said 
dividend on said 4,022 shares being in the registry of said court; 
and said court, having jurisdictien over the same and over all par- 
ties to the cause, including this complainant, and over all questions 
involved therein, and having, by their said several answers, duly 
set forth their said claims of title to said 4,022 shares of stock, pro- 
ceeded to take testimony in said cause in support of their said claims, 
and thereupon submitted their said claims to said supreme court ; 
and that thereupon said court, after full hearing and consideration 
of the pleadings and testimony in said cause by its decree entered 
in said cause on the 2nd day of June, A. D. 1884, adjudged that this 
defendant, Chafee, by virtue of his title as pledges of said 4,022 
shares of stock (being the same title hereinbefore set forth in this 
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answer), was “ entitled as the lawful owner thereof” to receive the 
dividend declared thereon, and that said defendant Pomroy, assignee 
as aforesaid, held his said title as assignee subject to the title of ‘said 
Chafee ; and this respondent craves leave to submit as a part of his 
answer a certified copy of the record of said suit in equity, No. 2233, 
at the hearing of this cause. 

And this respondent prays the same benefit and advantage of the 
aforegoing allegations and averments relative to said suit in equity, 
No. 2233, as if the same had been set up by way of plea in this 
cause. 

And this respondent says that he is informed and believes, and 
upon information and belief avers and charges, that this cause was 
originally brought and is now being prose cuted in the name of said 
compl: inant, Evan Randolph, for the benefit of the said William 
Sprague and for the benefit of the said other Spragues hereinbefore 
mentioned or some of them and for the purpose and with the in- 
tent of enabling the said Spragues,in the event of the success of the 
cause, to defraud their said creditors of their rights to said shares of 

stock, and to hold said shares of stock for their own benefit. 
72 And this respondent, further answering, says that the said 

Quidnick Company, acting as in duty bound upon the said 
decree of said supreme court in said cause in equity, No. 2253, here- 
inbefore recited, has, since the date thereof and before any process 
was served upon this respondent in said supplemental bill, paid over 
to this respondent said sum of money so deposited in the registry of 
said court as aforesaid and another stock dividend in liquidation, 
similarly declared by said company, relying upon the finality and 
conclusiveness of the said decree, amounting in all to the sum of 
145 dollars per share upon said 4,022 shares of said stock and Do 4 
dollars per share, payable in the Sprague mortgage notes, so called, 
at their original face value; and this respondent, as in duty bound 
under his said trust, has received the same prior to any service of 
process upon him in said second supplemental bill as aforesaid, and 
has distributed the said sums of money so received to the said 
creditors under his said trusts. _ 

And this respondent denies all and all manner of unlawful com- 
bination and confederacy wherewith he is by said bill charged, with- 
out this, that there is any other matter, cause, or thing In the said 
complainants’ said bill of complaint contained material and neces- 
sary for this respondent to make answer unto and not herein and 
hereby well and sufficiently answered, confessed, traversed and 
avoided or denied which is true, to the knowledge or belief of this 
respondent; all which matters and things this respondent is ready 
and willing to aver, maintain, and prove, as this honorable couri 
shall direct, and humbly prays to be hence dismissed with his rea- 
sonable costs and charges in this behalf most wrongfully sustained. 

ZECHARIAH CHAFEE. 

C. FRANK PARKHURST, 

JAMES TILLINGHAST, 
CHAS. HART, 

BENJ. F. THURSTON, 

Solicitors and of Counsel for Z. Chafee. 
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Unirep Srates OF AMERICA, } ee 
Rhode Island District, Providence, | ~~’ 


In the city of Providence, on the 13th day of September, A. D. 
1884, before me, a notary public, duly commissioned in and for the 
State of Rhode Island, personally appeared Zechariah Chafee, 
73 subscriber to the foregoing answer, and made oath that the 
statements made in said answer as of his own knowledge are 
true, and those made therein as of his own information and belief 
he verily believes to be true, and that the plea therein embodied is 
not interposed for delay and is true in point of fact. 
Witness my hand and official seal, at said Providence, in said dis- 
trict, the day and year aforesaid. 
CG. FRANK PARKHURST, 
Notary Public. 


This is to certify that, in our opinion, the plea embodied in the 
foregoing answer is weil founded in point of law. 
C. FRANK PARKHURST, 
JAMES TILLINGHAST, 
CHAS. HART, 
BENJ. F. THURSTON, 


Solicitors and of Counsel for Z. Chafee. 


Exuipit 1. 


Wm. J. King, Esq., chairman, &c.: 

We have given to the proposed deed of trust of the Sprague prop- 
erty to be executed by us as trustees the most careful consideration, 
with an earnest desire to see our way clear to aecept the same; but, 
acting under the advice of counsel, we must decline to do so, unless 
creditors, by some previous action on their part, will protect us against 
personal liability. : 

Very respectfully, RUFUS WATERMAN, 
A. D. LOCK WOOD. 
GEO. C. NIGHTINGALE. 


“cy 


Providence, Nov. 29, 1873. 


Exurpit 2. 


This indenture, made this sixth day of April, A. D. eighteen hun- 
dred and seventy four, by and between the A. & W. Sprague Manu- 
facturing Company, a corporation created by the General Assembly 
of the State of Rhode Island and transacting business in the city of 

Providence, of the first part,and Zechariah Chafee, of said 
74 Providence, of the second part, witnesseth : 

Whereas the said A. & W. Sprague Manufacturing Com- 
pany is now indebted or under liability, primary or secondary, in 
divers sums of money to divers persons, and is desirous of appropri- 
ating its estate and effects to and for the payment of the same: 

Now, this indenture witnesseth that the said A. & W. Sprague 
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Manufacturing Company, for and in consideration of the said 
debts and liabilities, and also in consideration of the sum of one 
dollar to it paid by the said Zechariah Chafee, the receipt whereof 
is hereby acknowledged, by these presents doth grant, assign, bar- 
gain, sell, alien, release, and confirm unto the said Zechariah Chafee, 
his heirs, executors, administrators, and assigns, all our right, title, 
and interest, legal or equitable, in or to all the property of the grant- 
ors described or referred to in the trust deed of mortgage, dated on 
the first day of November, A. D. 1875, made by the grantor and 
others to the grantee, and in or to any and all estate, real, personal, 
and mixed, of every name and nature, wherever situate, not exempt 
from atiachment by law: 

To have and to hold the same, with all the privileges and appur- 
tenances thereof, unto him, the said Zechariah Chafee, his heirs, 
executors, administrators, and assigns, in trust, to sell the same at 
public or private sate and convert the same into money, and the 
proceeds thereof apply— 

First. To the payment in full, if sufficient, otherwise ratably, of 
all the claims of creditors against us, the A. & W. Sprague Manu- 
facturing Company, which have been or shall within nine months 
of the first day of November, A. D. 1875, be brought in and ex- 
tended for the term of time provided in said trust mortgage, with 
authority in said trustee to make earlier payments than in three 
years’ time of a part or the whole of the same under the provisions 
of said deed of mortgage dated November 1, 1875, or of this or any 
other preceding instrument. 

Secondly. The residue of said proceeds to apply in full, if sufficient, 
otherwise ratably, to the payment of all our other creditors. 

And said trustee is hereby authorized and empowered and it 
shall be his duty to act faithfully for the interest of the creditors 
and so as to obtain as prompt a settlement of their claims as practi- 
cable, and for that purpose he shall sell or dispose of any and 
all portions of the property conveyed to him by or under this or 
any preceding trust, from time to time, as soon as reasonably may 
be, consulting the best interest of the creditors in making such 

sales and disposition, to the end that he may pay and dis- 
79 charge in full, if the property be sufficient, otherwise ratably, 

the obligations to our creditors within a reasonable time; and 
the said trustee is further authorized to run said mills and print- 
works or either or any of them or to allow the grantor to run the 
same or any part thereof, if for the best interest of the creditors, the 
profits of the same being receivable by the aforesaid grantee for the 
purposes aforesaid, and in ease the. same are thus run by him or 
otherwise he shall not be lable personally for the expenses or losses 
arising therefrom, but the same shall be chargeable to the trust fund 
vested in him. 

And the said party of the second part doth hereby accept said 
trust and doth, in consideration thereof, covenant that he will faith- 
fully execute said trust on behalf of the creditors herein provided 
for, so as to secure to them as early and full a payment upon their 
said claims as he shall reasonably be able to do. 
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id In testimony whereof said A. & W. Sprague Manufacturing Com- 
ne 7 pany has caused these presents to be signed and its corporate seal 
of a to be hereto affixed by Amasa Sprague, its treasurer, for this pur- 
r- pose fully authorized, and said Zechariah Chafee has hereto set his 
e, | hand and_seal this sixth day of April, eighteen hundred and seventy- 
le, four. 
\t- A. & W.SPRAGUE M’F’G CO., 
mn , Per AMASA SPRAGUE, Tr. 
id ‘ ZECHARIAH CHAFEE. 
> . Signed, sealed, and delivered in presence of— 
CHARLES SELDEN. 
r- 
i STATE OF RHODE ISLAND, ETC., 
~» - . , > $3 ° 
at City and County of Providence, | | 
” Be it known that in said city of Providence, this seventh day of 
April, A. D. 1874, before me, Charles Selden, a justice of the peace 

of for the said city of Providence and a notary public for said State of 
J Rhode Island, residing in said city of Providence, personally ap- 
1S peared Amasa Sprague, personally known to me to be the same 
a | person who executed the aforegoing instrument as treasurer, and in 
h his capacity as treasurer acknowledged to me that he signed, sealed, 
7 executed, and delivered this said instrutnent as and that the same 
” is his free and voluntary act and deed as such treasurer and the free 
J and voluntary act and deed of the said A. & W. Sprague Manu- 

4 facturing Company for the uses and purposes therein mentioned 
t, and expressed. 
| 76 [In testimony whereof I have hereunto set my hand and 
t official seal, at said city of Providence, on this said seventh 
Ss day of April, A. D. 1874. 
a | CHARLES SELDEN, 
d Justice of the Peace and Notary Public. 
r 
y 
h Exnipit 3. 


This indenture, made this sixth day of April, A. D. eighteen 
] hundred and seventy-four, by and between Amasa Sprague, of 
Cranston, county of Providence, State of Rhode Island, of the first 
part, and Zechariah Chafee, of Providence, county of Providence, 
State of Rhode Island, of the second part, witnesseth : 

Whereas the said Amasa Sprague is now indebted or under 
liability, primary or secondary, in divers sums of money to divers 
persons, and is desirous of appropriating his estate and effects to 
and for the payment of the same: 

Now, this indenture witnesseth: That the said Amasa Sprague, for 
and in consideration of the said debts and liabilities, and also in 
consideration of the sum of one dollar to him paid by the said Zech- 
arlah Chafee, the receipt whereof is hereby acknowledged, by these 
: presents doth grant, assign, bargain, sell, alien, release, and confirm 

unto the said Zechariah Chafee, his heirs, executors, administrators, 
10—213 
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and assigns, all his right, title, and interest, legal or equitable, ih or 
to all the property of the grantor described or referred to in the trust 
deed of mortgage, dated on the first day of November, A. D. 1873, 
made by the grantor and others'to the grantee, and in or to any 
and all estate, real and personal or mixed, of every name and nature, 
wherever situate, not exempt from attachment by law: 

To have and to hold the same, with all the privileges and appur- 
tenances thereof, unto him, the said Zechariah Chafee, his heirs, 
executors, administrators, and assigns, in trust; to sell the same at 
public or private sale and convert the same into money and the 
proceeds thereof to apply —_ | 

First, to the payment in full, if sufficient, otherwise ratably, of 
all the claims against the said Amasa Sprague provided for in said 
trust deed of mortgage of Nov. 1, 1878, which have been or shall 

within nine months from the first day of November, A. D. 
V7 1873, be brought in and extended for the term of time pro- 

vided in said mortgage trust, with authority in said trustee 
to make earlier payments than in three vears’ time of a part or the 
whole of the same, under the provisions of said deed of mortgage 
dated Nov. a LS735, or of this or any other preceding instrument. 

Secondly, the residue of said proceeds to apply in full, if sufficient, 
otherwise ratably, to the payment of all my other claims; and said 
trustee is hereby authorized and empowered and it shall be his duty 
to act faithfully for the interests of the creditors and so as to obtain. 
as prompt a settlement of their claims as practicable; and for that 
purpose he shall sell or dispose of any and all portions of the prop- 
erty conveyed to him by or under this or any preceding trust, from 
time to time, as soon as reasonably may be, consulting the best in- 
terests of the creditors in making such sales and disposition, to the 
end that he may pay and discharge in full, if the property be suffi- 
cient, otherwise pro rata, the obligations to my creditors within a 
reasonable time; and the said trustee is further authorized to run 
said mills and print works, or either or any of them, or to allow 
the grantor to run the same or any part thereof, if for the best in- 
terests of the creditors, the profits of the same being receivable by 
the aforesaid grantee for the purposes aforesaid; and in case the 
same are thus run by him, or otherwise, he shall not be liable per- 
sonally for the expenses or losses arising therefrom, but the same 
shall be chargeable to the trust fund vested in him. 

And the said party of the second part doth hereby accept said 
trust and doth, in consideration thereof, covenant that he will faith- 
fully execute said trust on behalf of the creditors herein provided 
for, so as to secure to them as early and full a payment upon their 
said claims as he shall reasonably be able to do. 

[n testimony whereof | have hereunto set my hand and seal this 
sixth day of April, one thousand eight hundred and seventy-four. 

AMASA SPRAGUE. i a 
ZECHARIAH CHAFEE. ‘sy s. | 


Signed, sealed, and delivered in presence of— 


CHARLES SELDEN. 


~] 
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+ e@ . F S$ 
County of Providence, 


In Providence, this seventh day of April, A. D. 1874, then Amasa 
Sprague and Zechariah Chafee personally appeared and severally 
acknowledged the foregoing instrument by them signed to be their 
free and voluntary act and deed. 

Before me— 

[L. s. ] CHARLES SELDEN, 
Notary Public. 


Recorded May 8, 1874, at 9.30 a. m. 
Witness: G. A. WILLIAMSON, 
Recorder of Deeds. 


OFFICE OF RECORDER OF DEEDs., 
PROVIDENCE, R. I|., Nov. 29. 1880. 
A true COpy of record in this office in Book No. 248, page 311. 
Attest: G. A. WILLIAMSON, 
Re corder of Deeds. 


EXHIBIT 4 


This indenture, made this sixth day of April, A. D. eighteen hun- 
dred and seventy-four, by and between Amasa Sprague, of Cranston, 
county of Providence and State of Rhode Island, and William 
Sprague, of South Kingston, county of Washington and State of 
Rhode Island, copartners as A. & W. Sprague, of the first part, and 
Zechariah Chafee, of the city of Providence, State of Rhode Island, 
f the second part, witnesseth : 

Whereas the said A. & W. Sprague are now indebted or under 
liability, primary or secondary, in divers sums of money to divers 
persons and are desirous of appropriating their estate and eflects to 
and for the payment of the same: 

Now, this indenture witnesseth: That the said A. & W. Sprague, for 

and in consideration of the said debts and liabilities, and also 
19 in consideration of the sum of one dollar to them paid by the 

said Zechariah Chafee, the receipt whereof is hereby acknowl- 
edged, by these presents doth grant, assign, bargain, sell, alien, re- 
lease, and confirm unto the said Zechariah Chafee, his heirs, execu- 
tors, administrators, and assigns, all their right, title, and interest, 
legal or equitable, in or to all the property of the crantors described 
or referred to in the trust deed of mortgage, dated on the first day 
of November, A. D. 1873, made by the grantors and others to the 
grantee, and in or to any and all estate, real, personal, or mixed, of 
every name and nature, wherever situate, not exempt from attach- 
ment by law: 

To have and to hold the same, with all the privileges and appur- 
tenances thereof, unto him, the said Zechariah Chafee, his heirs, exec- 
utors, administrators, and assigns, in trust; to sell the same at pub- 
lic or private sale and convert the same into money, and the pro- 
ceeds thereof to apply— 
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First, to the payment in full, if sufficient, otherwise ratably, of all 
the claims against us (A. & W. Sprague) which have or shall within 
nine months from the first day of November, A. D. 1873, be brought 
in and extended for the term of time provided in said trust mort- 
gage, with authority in said trustee to make earlier payments than 
in three years’ time of a part or the whole of the same, under the 
provisions of the said deed of mortgage dated November 1, 1873, 
or of this or any other preceding instrument. 

Secondly, the residue of said proceeds to apply in full, if sufficient, 
otherwise ratably, to the payment of all our other creditors. 

And said trustee is hereby authorized and empowered and it shall 
be his duty to act faithfully for the interests of the creditors, and so 
as to obtain as prompt a settlement of their claims as practicable, 
and for that purpose he shall sell or dispose of any and all portions 
of the property conveyed to him by or under this or any preceding 
trust, from time to time, as soon as reasonably may be, consulting 
the best interests of the creditors in making such sales and disposi- 
tion, to ube end that he may pay and discharge in full, if the prop- 
erty be sufficient, otherwise pro rata, the obligations to our creditors 
within a reasonable time. . 

And the said trustee is further authorized to run said mills and 
print works, or either or any of them, or to allow the grantor to run 
the same or any part thereof,if for the best interest of the creditors, 

the profits of the same being receivable by the aforesaid 

80 grantee for the purposes aforesaid ; and in case the same are 

thus run by him, or otherwise, he shall not be liable person- P 
ally for the expenses or losses arising therefrom, but the same shall 
be chargeable to the trust fund vested in him. 

And the said party of the second part doth hereby accept said trust 
and doth, in consideration thereof, covenant that he will faithfully 
execute said trust on behalf of the creditors herein provided for, so 
as to secure to them as early and full a payment upon their said 
claims as he shall reasonably be able to do. 

In testimony whereof we have hereunto set our hands and seals 
this sixth day of April, one thousand eight hundred and seventy- 
four. 


sec age Rage ~ 


AMASA SPRAGUE. L. 8.) 
WILLIAM SPRAGUE. L. 8.] 
ZECHARIAH CHAFEE. [1.8.1 


Signed, sealed, and delivered in presence of— 


CHARLES SELDEN. 


THe STATE OF RHODE ISLAND. ) 
County of Providence, | 


In Providence, this sixth day of April, A. D. 1874, then Amasa 
Sprague, William Sprague, and Zechariah Chafee personally ap- 
peared and severally acknowledged the foregoing instrument by 
them signed to be their free and voluntary act and deed. 

Before me— 

[L. s. ] CHARLES SELDEN, 
Notary Public. 
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Recorded May 8, 1874, at 9.30 a. m. 
Witness: G. A. WILLIAMSON, 
Recorder of Deeds. 


51 OFFICE OF RECORDER OF DEEDs, 
PROVIDENCE, R. 1., Nov. 29, 1880. 
A true copy of record in this office, in Book No. 248, page 313. 
Attest: G. A. WILLIAMSON, 
Recorder of Deeds. 


Exurbit 5. 


This indenture, made this sixth day of April, A. D. eighteen hun- 
dred and seventy-five, by and between William Sprague, of South 
Kingston, county of Washington, State of Rhode Island, of the first 
part, and Zechariah Chafee, of Providence, of the second part, wit- 
nesseth : 

Whereas the said William Sprague is now indebted or under lia- 
bility, primary or secondary, in divers sums of money to divers per- 
sons, and is desirous of appropriating his estate and effects to and 
for the payment of the same: 

Now, this indenture witnesseth : That the said William Sprague, 
for and in consideration of the said debts and liabilities, and also in 
consideration of the sum of one dollar to him paid by the said Zech- 
ariah Chafee, the receipt whereof is hereby acknowledged, by these 
presents doth grant, assign, bargain, sell, alien, release, and confirm 
unto the said Zechariah Chafee, his heirs, executors, administrators, 
and assigns, all his right, title, and interest, legal or equitable, in or 
to all the property of the grantor described or referred to in the trust 
deed of mortgage, dated on the first day of November, A. D. 1873, 


re, 
made by the grantor and others to the grantee, and in or to any 
und all estate, real, personal, or mixed, of every name and nature, 
wherever situate, not exempt from the attachment by law: 

‘To have and to hold the same, with all the privileges and appur- 
tenances thereof, unto him, the said Zechariah Chafee, his heirs, 
executors, administrators, and assigns, in trust, to sell the same at 
public or private sale, and to convert the same into money, and the 
proceeds thereof to apply— 

First, to the payment in full, if sufficient, otherwise ratably, of 

all the claims against the said William Sprague provided for 
82 in said trust deed of mortgage of November 1, 1873, which 

have been or shall within nine months from the first day of 
Novem ber. A. 1). 1S7 3, be brought in and extended for the term of 
time provided in said trust mortgage, with authority in said trustee 
to make earlier payments than in three years’ time for part or the 
whole of the same, under the provisions of said deed of mortgage 
dated November 1, 1873, or of this or any other preceding iInstru- 
ment. ‘ 

Second, the residue of said proceeds to apply in full, if sufficient, 
otherwise ratably, to the payment of all my other creditors. 

And said trustee is hereby authorized and empowered and it 
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shall be his duty to act faithfully for the interest of the creditors, 
and so as to obtain as prompta settlement of their claims as practi- 
‘able, and for that purpose he shall sell or dispose of any and all 
portions of the property conveyed to him by or under this or any 


preceding trust, from time to time, as soon as reasonably may be, 
consulting the best interests of the creditors in making such sales 
and disposition, io the end that he may pay and discharge in full, if : 
the property be sufficient, otherwise pro rata, the obligations to my ~~ 


creditors within a reasonable time. 

And the said trustee is further authorized to runsaid mills and print 
works, or either or any of them, or to allow the grantor to run the 
same or any part thereof,if for the best interests of the creditors, the 
profits of the same being receivable by the aforesaid grantee for the 
purposes aforesaid ; and in case the same are thus run by him or 
otherwise he shall not be liable personally for the expenses or losses | 
arising therefrom, but the same shall be charged to the trust funds 
vested in him. 

And the said party of the second part doth hereby accept said 
trust, and doth, in consideration thereof, covenant that he will faith- 
fully execute said trust on behalf of the creditors herein provided 
for, SO as to secure to them as early and full a payment upon their 
said claims as he shall reasonably be able to do. 

In testimony whereof I have hereunto set my hand and seal this 
sixth day of April, one thousand eight hundred and seventy-four. . 


WILLIAM SPRAGUE. Ht . 


— 


ZECHARIAH CHAFEE. [L. s. 
Signed, sealed, and delivered in presence of— ? 
CHARLES SELDEN. 
* 
83 Tue STATE OF RHODE ISLAND, ] 
on > $8 
County of Provid 1UCeé, j 


In Providence, this sixth day of April, A. D. 1874, then William 
Sprague and Zechariah Chafee personally appeared and severally 
acknowledged the foregoing instrument by them signed to be their 
free and voluntary act and deed. 

Betore me— 

[L. 8. ] CHARLES SELDEN, 
, Notary Public. 
DistRicT oF CoLUMBIA, Lr, anit. 
County of Washington, ‘See wus 


[, L. P. Williams, notary public for said district and county, do 
hereby certify that William Sprague, party to a certain deed bear- 
ing date on the sixth day of April, A. D. 1874, and hereto annexed, 
personally appeared before me in the county aforesaid, the said 
William Sprague being personally well known to me to be the per- 
son who executed the said deed, and acknowledged the same to be 
his act and deed. 

Given under my hand and notarial seal this 15th day of April, 
A. D. 1874. 

[L. s.] L. P. WILLIAMS, 
Notary Public. 


— 
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Recorded May 11th, 1874, at 10.15 a. m. 
Witness : G. A. WILLIAMSON, 
Recorder of Deeds. 


OFFICE OF RECORDER OF DEEDs, 
ProvipENcE, R. I., Nov. 29, 1880. 


A true copy of record in this office in Book No. 248, page 315. 
Attest : G. A. WILLIAMSON, 
Recorder of Deeds. 


84 Answer of Quidnick Co. et al. (Filed Sept. 19, 1884.) 


The joint and several answers of the Quidnick Company and 
Gorham P. Pomroy, Claudius B. Farnsworth, the Union Com- 
pany, Stephen Harris, Charles b. Gould, Benj unin B. Knight, 
and Robert Knight, respondents to the above-entitled original, 
amended, and supplemental bill of complaint. 


These respondents, severally reserving to themselves all benefit 
of exception to the many errors and insufficiencies in said bill of 
complaint contained, for answer thereto severally say— 

That they are not informed, save by the said bill, whether the 
complainant, in the year 1873, was a creditor of the firm of Hoyt, 
Spragues & Company, as alleged in said bill of complaint, and 
therefore neither admit nor deny the same, but leave the said com- 
plainant to prove the same as he may be advised. 

And these respondents, further answering, severally say that they 
admit and aver it to be true, as alleged in said bill, that the said 
respondent, Zechariah Chafee, did, on the first day of December, 
A. D. 1875, receive and accept said indenture bearing date Novem- 
ber 1, 1873, whereof a copy is annexed to said bill of complaint, 
marked “ Exhibit A,” which said indenture these defendants sever- 
ally aver was executed and delivered by said Amasa Sprague, Wil- 
liam Sprague, Fanny Sprague, Mary Sprague, and the A. & W. 
Sprague Manufacturing Company and the firm of A. & W. Sprague 
to said Chafee, and these respondents severally deny the allegation 
of said amended bill “that the said indenture was not made or exe- 
cuted by the said William Sprague, Amasa Sprague, the A. & W. 
Sprague Manufacturing Company, Fanny Sprague, and Mary 
Sprague,” and make the said indenture marked “ Exhibit A” a part 
of this their answer. 

These respondents, further answering, severally admit that prior 
to said first day of December, 1873, the said Amasa Sprague and 
William Sprague were each the owners of 1,082 shares of the capital 
stock of the said Quidnick Company 

That they are not informed, save i. suid bill, as to said suit at 
law of the said complainant against the surviving members of said 
firm of Hoyt, Spragues & Company, as aileged in said bill, or as to 
service and entry of the writ in said cause, or the j issuing aud service 
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of the writ of mesne process of attachment, or the service 
thereof or the pretended attachment thereunder, or of the 
entry of judgment, issuing of execution, the levy and service 
of said execution, oi the pretended sales thereunder, or the pre- 
tended purchase by the complainant at the said auction sales, or the 
making, execution, acknowledgments, and delivery of. deeds, as 
alleged in said bill, and neither admit nor deny said allegations, 
but leave the complainant to prove the said several allegations as 
he may be advised. 

That they are not informed, save by the said bill, whether said 
Horatio N. Waterman was, in the year 1873, a creditor of said A. & 
W. Sprague Manufacturing Company, as in said bill alleged, and 
neither admit nor deny said allegations, but leave the complainant 
to prove the same as he miay be advised. 

They admit that said Fanny Sprague and Mary Sprague were 
stockholders in the said A. & W. Sprague Manufacturing Company, 
as in said bill alleged, but they are not informed whether or not they 
were liable for said alleged debt claimed to be due to said Water- 
inan, and leave the said complainant to make proof thereof as he 
may be advised. 

They further admit that in the year 1873 the said A. & W. Sprague 
Manufacturing Company and the said Fanny Sprague and Mary 
Sprague were owners of capital stock in said Quidnick Company, 
said A. & W. Sprague Manufacturing Company owning 455 shares, 
said Fanny Sprague owning 802 shares, and said Mary Sprague 
owning 601 shares of said stock. 

These respondents, further answering, severally say that they are 
not informed, save by said bill, whether said Waterman, as alleged in 
said bill, applied to said A. & W. Sprague Manufacturing Company 
for payment of said indebtedness, or whether said company admitted 
and acknowledged and promised to pay thesame to him and to pro- 
vide for the payment thereof or acknowledged the justice,and validity 
thereof, but failed to pay the same, or whether said Waterman took 
the severa! proceedings in said bill set forth to enforce payment of 
his said claim, or whether the said complainant became the pur- 
chaser of the stock, as alleged in said bill, and received conveyances 
thereof, or whether said complainant left the said conveyances 
marked Complainant’s Exhibits ©, D, F, and G with said Quidnick 
Company and requested said company to record the same or de- 
manded of said company a transfer of said stock and the issue of 
certificates thereof, as alleged in said bill, and neither admit nor 
deny the same, but leave the complainant to prove the same as he 
may be advised. 

These respondents, further severally answering, say that the said 

A. & W. Sprague Manufacturing Company, Amasa Sprague, 
86 Fanny Sprague, Mary Sprague, and William Sprague, each 

in accordance with the said indenture marked Complainant’s 
Exhibit “A,” and upon the written request of the said Zechariah 
Chafee, on or about December 2, 1873, transferred to said Chafee all 
their shares of the capitai stock of said Quidnick Company, by way 
of pledge and collateral security, to secure the performance of the 
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conditions of said indenture by transfers, respectively, made by each 
of them upon the stock transfer book of said Quidnick Company, 
copies of which transfers, marked Exhibits 1, 2, 3,4, and 5, are 
hereto annexed and made part of their answer. 

And these respondents, further answering, severally deny that the 
said Waterman never in any way assented to, agreed to, or ratified 
the said indenture marked Complainant’s Exhibit A or any trans- 
fers, conveyances, or proceedings thereunder, but these respondents 
have been informed and believe and therefore aver it to be true that 
said Waterman, claiming to be a creditor of the said A. & W. Sprague 
Manufacturing Company, and through whom said complainant 
claims title to said stock, was present at the — meeting of the 
creditors of said A. & W. Sprague Manufacturing Company held in 
the city of Providence in the month of November, 1873, when the 

said trust mortgage marked Complainant’s Exhibit A and the 

scheme of payment, settlement, and extension proposed to be carried 
out thereunder were presented to and approved by said creditors; 
that said Waterman took part in said meeting as such creditor, and 
did not then nor at any other time dissent therefrom or object or 
protest against the carrying out of said scheme, but did unite therein 
and assent thereto and at all times since down to the time of the 
commencement of the said suit at law in said bill recited, for the 
space of more than eight years, has acquiesced therein and assented 
thereto, and these respondents severally pray that they may have 
the same benefit and advantage of the said allegation and averment 
as if they had set the same up by way of demurrer or plea to said 
bill of complaint. 

And these defendants, further answering, severally say that the 
said complainant has never, from the date of the execution of said 
indenture marked Complainant’s Exhibit A, and from the time of 
the making of the said transfers of the capital stock of said Quid- 
nick Compary to said Chafee, as hereinbefore set forth, in pursuance 
of the provisions of said indenture, down to the time of the issuing 
of his said writ of mesne process of attachment in his suit aforesaid 
in said bill recited, to wit, for the space of more than eight years, 
tuken any step to set aside or disaflirm said indenture, though, as 

these respondents aver, said complainant well knew the same 
87 to have — made and executed as aforesaid, and that the same 

had been accepted by said Chafee, and that during all said 
time said Chafee had been openly acting thereunder and had openly 
claimed title thereunder to all said shares of said Quidnick stock ; 
and these defendants aver that the said complainant Is now by his 
own laches barred and estopped from attacking or attempting to in- 
validate the same and from maintaining his present bill, and the 
respondents severally pray that they may have the same benefit and 
advantage of the foregoing allegation and averment as if they set the 
saine up by way of plea or demurrer to said bill of complaint. 

And these respondents, further answering, severally deny that the 
said indenture marked complainant’s Exhibit “A” and the said 
transfers of said capital stock of said Quidnick Company were and 
are as against said complainant and said Waterman null and void, 
11—215 
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either by the general law or by the provisions of the General Stat- 
utes of Rhode Island, chapter 162, section —, or by the provisions 
of the public statutes of said State, chapter 175, section 1, and, on the 
contrary, they aver that said indenture and said transfers of said 
stock were made and executed in good faith, and were and are in 
all respects valid and binding in law upon the complainant. 

And these respondents, further answering, severally admit and 
aver that subsequently to the making and execution and delivery 
of said indenture, Complainant’s Exhibit “A,” to wit, on or about 
December 24, 1873, the said A. & W. Sprague Manufacturing Com- 
pany, the said Amasa Sprague, Mary Sprague,and William Sprague 
severally made upon the transfer book of said Quidnick Company 
transfers of all their right, title, and interest in the shares of stock 
in said Quidnick Company owned by them, respectively, to said 
Fanny Sprague, in trust for the equal benefit of their respective 
creditors, and that the said Fanny Sprague at the same time trans- 
ferred upon said stock transfer book all her right, title, and interest 
in all the shares in said stock owned by her to said Mary Sprague, 
in trust for the equal benefit of the creditors of her, the said Fanny 
Sprague, copies of which transfers, marked 6,7, 8,9, and 10, are 
hereto annexed and made part of this their answer. 

And these respondents, further answering, deny the allegation in 
said bill “that the transfer of said respective shares of said capital 
stock of the said Quidnick Company by the A. & W. Sprague Man- 
ufacturing Company, William Sprague, Amasa Sprague, and Mary 
Sprague to said Fanny Sprague, in trust as aforesaid, and by the 

said Fanny Sprague of her shares to said Mary Sprague as 
88 aforesaid, was only a pretended transfer, and that said trans- 

fers were not made tor the equal benefit of creditors, but to 
prevent attachments of said shares by their respective creditors and 
for the purpose of and with the intent to delay, hinder, and defraud 
creditors of their just and lawful actions, debts, suits, ‘accounts, dam- 
ages, and just demands, and for the purpose of keeping said shares 
of said stock in control of said Spragues and where they could not 
be reached by the creditors by ordinary legal process, and did deny 
that no title passed or could pass to the said Fanny and the said 
Mary Sprague as against the complainant by reason of said trans- 
fers; and, on the contrary, these respondents severally aver that the 
said several tranfers of said shares of said capital stock of said Quid- 
nick Company to said Chafee, marked Exhibits 1, 2, 3,4,and 5, and 
the said transfers to said Fanny Sprague and Mary Sprague, respect- 
ively, marked Exhibits 6, 7,8, and 9 and 10, were severally made 
by the grantors named therein for the sole purpose of applying and 
appropriating all the property and estate, including said shares of 
the said grantors, to the equal benefit of all their respective cred- 
itors and for no other purpose whatever; and these respondents 
severally aver that by the said transfers marked Exhibits 6, 7, 8, 9, 
and 10 the whole title of said A. & W. Sprague Manufacturing Com- 
pany, Amasa Sprague, Mary Sprague, and William Sprague to said 
shares of said capital stock passed to and vested in said Fanny 
Sprague, in trust for the equal benefit of the respective creditors of 
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said grantors, subject to the lawful claims of said respondent Chafee 
thereon, and that the entire title of said Fanny Sprague to said 
shares so conveyed by her to said Mary Sprague as aforesaid, by 
said transfer vested in said Mary Sprague, in trust as aforesaid for 
the equal benefit of the creditors of said Fanny Sprague, subject to 
the lawful claims of said respondent Chafee thereon. 

And these respondents, further answering, say that they are not 
informed, save by said complainant’s bill, whether said complainant 
caused his said execution to be levied as set forth in said bill or 
caused the said shares to be sold and became at such sale the pur- 
chaser thereof, or whether said Waterman caused his said execution 
to be levied, as set forth in said bill, and caused said shares to be 
sold, or whether said complainant became the purchaser at such sale, 
or whether said complainant received the several deeds of said shares 
set out in said bill, and therefore neither admit nor deny the said 
several allegations, but leave said complainant to prove the same 
as he may be advised. 

But these defendants severally deny that by reason of any of the 

matters and things in said bill of complaint alleged the said 
89 complainant became the owner of or acquired any interest what- 

ever in the whole or any part of the said 4,022 shares of the 
capital stock of said Quidnick Company or became entitled to have 
the same transferred to him upon the books of said Quidnick Com- 
pany, and to have a certificate therefor issued to him, but, on the 
contrary, they severally aver that if any such pretended levies of exe- 
cutions, sales, and purchases thereunder were ever made as in said bill 
alleged the same and each and every of the same were wholly without 
authority of law, irregular, and void, and conveyed no title or inter- 
est whatever in any of said shares of said stock to the complainant, 
for the reason that at the time of the said pretended levies and sales 
of said stock neither said A. & W. Sprague Manufacturing Com- 
pany, Amasa Sprague, Fanny Sprague, Mary Sprague, and William 
Sprague or any of them had any right, title, or interest in any of 
said shares of said stock which was by law subject to attachment, 
levy, or sale. 

‘These respondents, further answering, severally aver that on and 
prior to the said first day of November, A. D. 1873, the said A. & W. 
Sprague Manufacturing Company had become embarrassed in its 
business and — obliged to suspend, payment of its debts; that it 
was then indebted to a very large number of banks and persons in 
and out of this State in very large amounts; that said Amasa 
Sprague, William Sprague, Fanny Sprague, and Mary Sprague were 
then and since the organization of said A. & W. Sprague Manufact- 
uring Company in the year 1865 had been large and the principal 
members and stockholders of said company, and as such, under said 
statutes in such cases provided, were and ever since have been 
and still are severally and individually liable for all its debts, 
said company never having made or filed any of the statements or 
returns required by said statute to exempt its members and stock- 
holders from such personal liability; that said Amasa Sprague, 
William Sprague, Fanny Sprague, Mary Sprague, and said A. & W. 
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Sprague Manufacturing Company were also, on and before said first 
day of November, 1873, and thereafter to the times of tie transfers 
by them hereinafter stated, large and the principal stockholders in 
the said Quidnick Company, together holding four thousand and 
twenty-two shares of the four thousand three hundred and forty- 
nine shares, the whole of the capital stock of said Quidnick Com- 
pany now outstanding—the remaining three hundred and twenty- 
seven shares being held by the estate of Edwin Hoyt, deceased. 
That in consequence of the embarrassments and suspension afore- 
said of said A. & W. Sprague Manufacturing Company. it and its 
members and stockholders aforesaid were obliged to ask from 


90 their creditors an extension of time for payment of its debts, ’ 


and the negotiations with their creditors that ensued finally 
resulted in the said corporation and its said stockholders executing 
and deliverirg to the said respondent, Zechariah Chafee, the trust 
mortgage and conveyance of its and their estates, bearing date on 
said first day of November, A. D. 1873, a copy of which, marked 
Exhibit A, is annexed to the complainant’s bill. 

That said A. & W. Sprague Manufacturing Company and said 
other grantors or parties of the first part in said trust conveyance, 
being Complainant’s Exhibit A, were at the date thereof respectively 
holders and owners of large atrnounts of the capital stock of various 
banks and other corporations, including said Quidnick Company, 
and also including sundry manufacturing corporations which were 
largely indebted or insolvent and in which the stockholders were 
also personally liable for the corporation debts under the statute 
aforesaid, so that under the advice of eminent counsel, both here 
and from the city of Boston, called in consultation by or in behalf 
of the creditors, that it was or might be doubtful how far the trustee, 
if he took a conveyance of all such stocks, might become also per- 
sonally liable for such corporation debts, the clause was inserted in 
said conveyance, viz., “excepting from this conveyance all shares of 
capital stock in any and every corporation, wherever located, be- 
longing to any or either of the parties of the first part,” and Insert- 
ing the following agreement and covenant, viz: “The same to be 
transferred to said party of the second part, upon his request in 
writing, by way of pledge and collateral security to secure the per- 
formance of the conditions of this instrument,” as by reference 
hereby had to said conveyance will fully appear, thus enabling said 
Chafee, as trustee thereunder, at any time or from time to time, to 
‘all for the transfer to himself as trustee, and as security for the 
creditors under said trusts, of such stock as he should find sufficient 
value to justify his taking the same. 

That accordingly, the next day after the delivery to him of said 
trust conveyance, said Chafee did call upon said parties of the first 
part, grantors therein, to transfer to him their shares aforesaid in 
said Quidnick Company, and said parties thereupon, on the second 
day of December, 1873, respectively made and executed to your 
orator upon the stock transfer book of said Quidnick Company 
transfers of the shares of stock in said company then held by them, 
respectively, in the following form, viz: 
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“For value received, I, , hereby transfer, by way of 

pledge and collateral security, to Zechariah Chafee, of Providence, 

to secure the performance of the conditions of a trust mort- 

91 gage dated November 1, —, — shares of the capital stock 

of the Quidnick Company ;” the said Amasa and William 

thus transferring to said Chafee each 1,082 shares, and the said 

Fanny Sprague 802 shares, and the said Mary Sprague 601 shares, 

and the said A. & W. Sprague Manufacturing Company 455 shares, 

thus together making the 4,022 shares aforesaid, and which are of 
the par value of one hundred dollars per share. 

That to further protect the interests of said creditors in said shares 
and secure to said creditors the full benefit thereof said parties, on 
the twenty-second day of December, 1873, by transfers duly made and 
executed by them respectively upon said stock transfer book of said 
Quidnick Company, transferred and assigned their respective re- 
maining right, title, and interest and equity of redemption in said 
shares so held by them respectively, as follows: The said Amasa 
Sprague, William Sprague, Mary Sprague, and the said A. & W. 
Sprague Manufacturing Company each transferred to the said Fanny 
Sprague their respective shares in trust for the equal benefit of all 
their respective creditors, and the said Fanny Sprague, in like man- 
ner, transferred her remaining right, title, and interest in her shares 
aforesaid to the said Mary Sprague in trust for the equal benefit of 
all her creditors ; all which, by reference to said stock transfer book 
of said Quidnick Company, to which, for the transfers aforesaid, when 
produced in court, these respondents crave leave to refer as parts of 
this their answer, will fully appear. 

And these respondents aver that to still further secure to their 
creditors the full benefit of all their estates the said A. & W. Sprague 
Manufacturing Company, Amasa Sprague, William Sprague, and the 
said Amasa Sprague and William Sprague as copartners under the 
firm of A. & W. Sprague, on the sixth day of April, A. D. 1874, sev- 
erally executed and delivered to the respondent, Zechariah Chafee, 
their respective deeds of general assignment of all their respective 
right, title, and interest in and to all the estates conveyed by their 
said prior deed dated November 1, 1873, and in and to all their re- 
spective other estates, real, personal, and mixed, of every name and 
nature, wherever situated, not exempt from attachment by law, in 
trust to sell the same and convert the same into money, and the 
proceeds thereof to apply, first, to the payment in full, if sufficient, 
otherwise ratably, of all the claims of creditors against said parties 
respectively provided forin said trust deed of mortgage of November 1, 
1873, which had been or should be brought in and extended for the 
term provided in said trust mortgage, and, secondly, the residue of 

said proceeds to apply to the payment in full, if sufficient, 
92 otherwise ratably, of all their respective other creditors, as by 
reference to said several deeds of assignment, copies of which 
marked, respectively, Exhibits 11,12, 15, and 14, and to which these 
respondents refer as parts of this their answer, as if fully recited 
herein, will fully appear. 
And these senpentiedin as to the allegations of said first supple- 
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mental bill of complaint, severally deny that the said Quidnick Com- 
pany ever, by any proper lawful action or at any legal meeting or 
in any lawful way or manner whatever, recognized:the title of said 
complainant to said 4,022 shares of said capital stock of said Quid- 
nick Company or any part thereof, or has ever lawfully issued or 
could lawfully issue to said complainant any certificate therefor or 
for any part thereof; and these respondents, further answering, aver 
and charge that while the said proceedings in said several petitions 
in said bill set forth were pending in said supreme court, and while 
the orders and decrees of said court made therein were in full force, 
the said complainant and the said respondents, William Sprague, 
Amasa Sprague, Fanny Sprague, Mary Sprague, and the A. & W. 
Sprague Manufacturing Company, fraudulently conspiring together, 
with the intent and purpose of preventing said 4,022 shares of said 
stock so held by said Mary and Fanny Sprague as assignees as afore- 
said from coming into the hands of said respondent Pomroy, as- 
signee, or into the hands of said Chafee, and for the purpose of throw- 
ing a cloud upon his, said Pomroy’s, and said Chafee’s title thereto, 
and for the purpose of preventing the said decrees of said supreme 
court from being executed and carried into effect, and for the pur- 
pose of preventing said Pomroy and said Chafee from applying said 
stock and the proceeds thereof for the payment of the debts of said 
Spragues, secured by said trust mortgage and said assignments, caused 
this present suit to be commenced in this court and caused the said 
Fanny Sprague and Mary Sprague, assignees of said 4,022 shares of 
said stock, as aforesaid, while said orders were in full force and un- 
executed, to transfer, by transfers made upon the stock transfer book 
of said Quidnick Company, the said 4,022 shares of said stock to the 
complainant in fraud of the rights of said respondent Pomroy, as- 
signee, and said Chafee, in the premises and in contempt and viola- 
tion of the said orders and decrees of said supreme court; and these 
respondents aver that no consideration was ever paid by said com- 
plainant for said pretended transfers to said Fanny Sprague, assignee, 
and Mary Sprague, assignee, or to either of them, and that said com- 
plainant received said pretended transfers from said Fanny Sprague 
and Mary Sprague with full knowledge that they had no authority 

to make said pretended transfers, and with the like fraudu- 
93 lent purpose hereinbefore alleged, and with also the like fraud- 

ulent intent ana purpose the said complainant and the said 
respondents, William Sprague, Amasa Sprague, Fanny Sprague, 
Mary Sprague, on or about August 6, 1883, fraudulently procured 
the said William Sprague, then claiming to be the president of said 
Quidnick Company, to issue to the complainant a pretended certifi- 
cate, under the seal of said company, of said 4,022 shares of said stock 
in the following form : 

No. 48. 
Quidnick Company, Providence, R. I. 
Capital, $500,000. Incorporated 1862. 5,000 shares, $100 each. 


This is to certify that Evan Randolph, of Philadelphia, is the 
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owner at the date hereof of four thousand twenty-two shares of 
capital stock of the Quidnick Company, transferable only upon the 
books of the said company, at their office, in Providence, R. I. 
WILLIAM SPRAGUE, President. 
W. SPRAGUE, Secretary. 
Providence, R. 1., Aug. 6, 1883. 


The said complainant and the said William Sprague, Amasa 
Sprague, Fanny Sprague, Mary Sprague, and the said A. & W. 
Sprague Manufacturing Company then well knowing that said Wil- 
liam Sprague had no authority to make and issue said pretended 
certificate, and that the same was wholly void. 

And these respondents aver that by the issuing of said certificate 
and by the said proceedings the said complainant acquired no right, 
title, or interest in said 4,022 shares of said stock or in any part 
thereof; that the said pretended certificate was issued without au- 
thority of said Quidnick Company and was issued by said William 
Sprague and received by said Randolph with full knowledge of the 
rights of said respondents, Pomroy and Chafee, in and to said 4,022 
shares of said stock, and subject to their rights therein. 

And these respondents further aver that at said meeting of the 
Quidnick Company, held in the city of Providence on the first day 

of September, A. D. 1883, by the unanimous vote of all the 
o4 stockholders of said Quidnick Company it was declared by 

said Quidnick Company that the pretended issue of the said 
certificate to said complainant for 4,022 shares of said stock was 
made without the authority of said company, and the same was de- 
clared to be void and of no effect. 

And as to the allegations in said second supplemental bill of the 
complainant these respondents, answering, say that they admit and 
aver that at the said meeting of the stockholders of said Quidnick 
Company, holden on the first day of September, 1883, said respond- 
ent Pomroy, as the owner of said 4,022 shares of said stock, and said 
respondent Farnsworth, administrator, with the will annexed, of the 
estute of Edwin Hoyt, deceased, in the State of Rhode Jsland, claim- 
ing to hold 327 shares of said stock and to have the right to vote 
thereon, and being the owner and holder of all the outstanding 
shares of the stock of said Quidnick Company, were present, and 
did then vote to remove and did remove all officers claiming to be 
the officers of said company, and did then and there elect said re- 
spondents, Stephen Harris, president, and Charles B. Gould, secretary 
and treasurer of said company; and they aver that said Harris is 
now the lawfully elected president and the said Gould is now the 
lawfully elected secretary and treasurer of said company; and they 
further aver that said Pomroy, as assignee as aforesaid, and said 
Farnsworth had full and lawful authority as stockholders in said 
company to vote to declare the offices of said company vacant and 
to elect said Harris and Gould to their respective offices as aforesaid ; 
and these respondents admit the several allegations in said second 
supplemental bill contained as to the appointment of said respond- 
ent Farnsworth by the decree of said supreme court of the State of 
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Rhode Island, entered September 10, 1881, to be custodian of all the 
estate of said Quidnick Cympany, and as to the possession of said. 
estate by said respondent, William Sprague, the application by said 
Farnsworth to said court to obtain possession of said estate and the 
decree of the said supreme court thereon, and the compliance of said 
Sprague with the provisions of said decree, and the delivery to said 
Farnsworth, custodian, by said Sprague of said property of said 
Quidnick Company, to be true; and these respondents also aver 
that said Quidnick Company thereafter, to wit, on the 17th day of 
December, 1883, filed its written petition in said court in the said 
suit in equity, number 1952, then and now pending in said court as 
the said second supplemental bill alleged, and that said supreme 
court made the decree upon said petition substantially as in said bill 
set forth; but for greater certainty they refer to the record of the 

s.id proceedings now remaining in said supreme court. 
95 And these respondents, further answering, deny that im- 

mediately upon the entry of the said decree of said supreme 
court, modifying its injunction against the sale of the property of said 
Quidnick Company, or at any other time or in any manner the said 
Harris and Gould and the said respondents, Farnsworth and Pom- 
roy, owning all the stock of said company, and said Farnsworth as 
custodian‘as aforesaid, or any of them, combined and confederated 
together to sell the property of said Quidnick Company to the said 
respondent, The Union Company, orto any other person for less than 
its true value with the intent of defrauding the complainant or of 
injuring and impairing the value of the said shares of stock of the 
said Quidnick Company, claimed by him, or that in pursuance of 
said purpose said Harris advertised the sale of said property as set 
forth in said bill; and they further deny that said respondents, Harris, 
Gould, Pomroy, and Farnsworth, and the Union Company, or any 
of them, knew or had any reason to know or believe that by reason 
of the pendency of the said suits in said bill mentioned, touching the’ 
ownership of said stock and the various alleged claims upon the title 
to the property of said Quidnick Company, said property could not 
and would not be sold for anything near its true value and worth ; 
but,on thecontrary, these respondents severally aver that immediately 
upon the entry of said decree in said supreme court the said Quid- 
nick Company, ata meeting of its stockholders, duly warned and held 
pursuant to the provisions of its charter and by-laws, on the — day 
of December, A. D. 1585, passed a vote, which was voted for by all 
its stockholders (to wit, said Pomrov and Farnsworth), directing the 
sale of all its mills and manufacturing property at public auction, 
in the city of Providence, on the tenth day of January, A. D. 1884, 
a copy of which vote is hereto annexed and made part hereof, marked 
Exhibit 25, and caused the said sale to be advertised extensively in 
public newspapers in the cities of Providence and New York, and on 
said tenth day of January, A. D. 1884, at said public action held in 
the city of Providence, which was largely attended by men of means 
and at which many bids were made, sold said property to said Union 
Company for the sum of ($260,000) two hundred and sixty thousand 
doilars, said Union Company being the highest bidder, which said 
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sum was thereafter, prior to the filing of said supplemental bill, paid 
tosaid Quidnick Company by said Union Company, and deeds thereof 
were duly made and delivered to said Union Coma by said Quid- 
nick Company; and these respondents further aver, that upon infor- 
mation and belief, that the complainant’s said hill, eternal oui sup- 

plemental, and his said suits were brought and are now main- 
96 tained and prosecuted in the name of said complainant for and 

in behalf of and in the interest solely of the said respondents, 
William Sprague, Amasa Sprague, Fanny Sprague, and Mary 
Sprague, or some of them, and for their sole benefit and interest, and 
for the purpose of enabling the said compiainant, if said suit should 
be determined in his favor, to hold the said property of the Quidnick 
Company for the benefit of and in the interest of said William 
Sprague, Amasa Sprague, Fanny Sprague, and Mary Sprague, or 
some of them, and for the purpose of enabling said William, Amasa, 
Fanny, and Mary Sprague to thereby defraud their respective 
creditors, 

And these respondents, further answering, aver that on or about 
the fifteenth day of March, A. D. 1884, and before the answer in this 
cause became due, the said respondent, The Quidnick Company, filed 
and duly entered in the supreme court of the State of Rhode Island 
its bill of interpleader in equity, numbered 2253 on the docket of 
said court, against the said complainant, Evan Randolph, and against 
the respondents, the said Gorham P. Pomroy and Zechariah Chafee, 
and against one Thomas C. Greene, receiver of the Franklin Insti- 
tution for Savings, setting forth that said Quidnick Company had 
sold all its manufacturing property and its mills,and that it had 
discontinued its business of manufacturing, and had theretofore de- 
clared a dividend of twenty dollars per share out of the funds derived 
from said sales, payable to its lawful stockholders on demand, and 
that the said respondents, Chafee, Pomroy, ‘Thomas C. Greene, re- 
ceiver, and the said complainant, each claimed to be the owner of 
the whole or parts of said 4,022 shares of said capital stock of said 
Quidnick Company, and claimed as such owners the said dividend 
so declared thereon, and praying that the said respondents named 
in said bill might be decreed to set forth their several and respective 
titles to said stock and to said dividend so declared thereon, and that 
said respondents do interplead with each other concerning the 
same, so that said court might by its decree in said cause adjudge 
and determine in which of said respondents was vested the title 
to said 4,022 shares of said stock and the dividends declared 
thereon as aforesaid and to whom said Quidnick Company was by 
law obliged to pay said dividends; that thereupon subpeenas were 
duly issued by said court, which subpcenas were served upon the 
said complainant and said other respondents named in said bill 
by personal service thereof, and these respondents aver that said 
complainant, Evan Raudolph, wholly disregarded the said sub- 
pena and the requirements thereof, and wholly neglected and 

refused to obey the same, and neglected and refused to 
97 make answer to said bill; and thereafter, on or about the first 
day of May, A. D. 1884, after the time had expired within 
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which by law said Randolph could answer said bill, said court made 
and entered its decree in said cause, adjudging that the said Evan 
Randolph, the complainant in this suit, had no claim, right, or in- 
terest in or to the said 4,022 shares of the capital stock of the said 
Quidnick Company, or any part thereof, and had no claim, right, 
title, and interest in the said dividends so declared thereon, or any 
part thereof, and also in and by said decree perpetually enjoined 
said complainant, Evan Randolph, from asserting any claim or title 
thereto, and from commencing any actions or suits against said Quid- 
nick Company to recover said dividends; that the said respondents, 
Pomroy and Chafee, duly appeared and answered said bill, and by 
the decree of said court were ordered to interplead with each other 
relative to the controversy between them set forth in said bill; that 
said respondents by these several answers duly set forth their re- 
spective claims of title to said 4,022 shares of said stock and the divi- 
dends declared thereon as aforesaid, and testimony was duly sub- 
mitted to said court concerning the said claims of said Pomroy and 
said Chafee to said stock and dividends; and thereupon said court, 
after a full hearing and consideration of the pleadings and testimony 
in said cause, on the second day of June, A. D. 1884, by its decree 
entered therein, ordered, adjudged, and decreed that the said respond- 
ent, Chafee, by virtue of his title as pledgee of said 4,022 shares of 
said stock, as set forth in the said transfers of said stock (marked 
i’xhibits 1, 2, 3, 4, and 5, and made part of this answer, and being 
the same transfers set forth in the complainant’s bill), was entitled 
as the lawful owner thereof to receive the said dividends declared 
thereon, and also by said decree declared that said respondent, Pom- 
roy, as assignee, as set forth in said bill, held the title as assignee of 
said 4,022 shares of said stock, subject to the title of said Chafee to 
said stock; and these defendants hereto annex a certified copy of the 
record of said suit, No. 2233 in said supreme court, marked Exhibit 
26, and make the same a part of this their answer, and submit as 
matter of law that the said record of said suit and the proceedings 
therein were and are an absolute bar to the relief sought by the 
complainant in his said bill as to said 4,022 shares of said stock and 
every part thereof, and pray the same benefit and advantage thereof 
as if they had formally pleaded the same in bar to the compiainant’s 
said bill of complaint. 
And these respondents, further answering, deny that the said com- 
plainant is now the lawful! holder and owner of the said cer- 
98 tificate for 4,022 shares of the capital stock of said Quidnick 
Company, and deny that the same was ever lawfully issued 
or delivered to said complainant, or that the same was ever in the 
possession of said complainant; but, on the contrary, these defend- 
ants aver that the said certificate was wrongfully, illegally, and 
fraudulently issued by the said respondent, William Sprague, then 
claiming to be the president of said Quidnick Company, but without 
lawful authority of said company, and for the purpose of preventing 
said shares from being applied and appropriated for the payment of 
the creditors of said A. & W. Sprague Manufacturing Company and 
said William Sprague, Amasa Sprague, Mary Sprague, and Fanny 
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Sprague, and the further purpose of preventing the said shares from 
coming into the possession and control of the respondent, Pomroy, 
assignee, or any assignee, who might be appointed in the. proceed- 
ings then pending in said supreme court, as in said bill set forth 
praying for the removal of said Mary Sprague and Fanny Sprague, 
assignees as aforesaid, by reason of their neglect and refusal to com- 
ply with the orders and decrees of said court in the said proceedings 
set forth in said bill, and to prevent the same from coming into the 
hands of said respondent, Chafee, as trustee as aforesaid. 

And these respondents, further answering, admit and aver that by 
the proceedings in said supreme court that said respondent, Pom- 
roy, was by the decree of said court appointed assignee of said 4,022 
shares of said capital stock in place of said Mary Sprague and Fanny 
Sprague, removed from these | their] respective trusts as assignees of 
said shares by said court for the causes in said decree set forth; and 
they further aver that said Pomroy now claims to be, by virtue of said 
decree, to be the assignee of said A. & W. Sprague Manufacturing 
Company, Amasa Sprague, Mary and Fanny Sprague, and William 
Sprague of said 4,022 shares of said capital stock in trust for the 
equal benefit of all their respective creditors. 

And these respondents, further answering, deny the allegations in 
said first supplemental bill contained, that the complainant was in 
no way a party to said proceedings in said bill mentioned, which re- 
sulted in the appointment of said Pomroy assignee, as aforesaid, and 
that he was never apprised of the pendency thereof; but, on the con- 
trary, these respondents aver that, by the provisions of the law of 
said State of Rhode Island, the complainant and all creditors of said 
Spragues were parties to said proceedings in said supreme court and 
were bound by the orders, decrees, and judgments made in the said 
proceedings, and that the complainant’s solicitor of record was pres- 

ent at the hearing in said supreme court which resulted in 
99 the appointment of said Pomroy as assignee, as aforesaid, and 

took part in the said proceedings, and that notice of the 
pendency of said proceedings was given to all said creditors by 
public advertisement prior to said hearing ; and they further aver 
that said supreme court had full, complete, absolute, and exclusive 
jurisdiction of all said proceedings, and that the said complainant 
was and is bound by the judgment of said court therein, and that 
this court is wholly without jurisdiction to make any orders or de- 
crees in the premises, and they hereto annex copies of all said pro- 
ceedings in said supreme court, marked Exhibits 15, 16, 17, 18, 19, 
20, 21, 22, 23, and 24, and make the same part of this their an- 
swer. 

And said respondents, Harris, Gould, Pomroy, Farnsworth, and 
said Union Company, wholly deny that they at any time or in any 
way, unlawfully or otherwise, combined to dispose of the property 
of said Quidnick Company to said Union Company for the purpose 
of depreciating the value of the stock in said Quidnick Company 
claimed by the complainant, or to prevent his selling the same for 
its full value, or to prevent him from receiving any dividends on 
his said stock, or to deprive him of any rights as a stockholder of 
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said Quidnick Company, or to divert the assets and property of said 
Quidnick Company from the legitimate use to an unlawful purpose ; 
and the said Union Company and the said Benjamin B. Knight 
and Robert Knight deny that they have in any way combined to 
wrong the complainant or any of the stockholders of said Quidnick 
Company by complicating the title to the property of said Quidnick 
Company, or by placing its property out of its possession to impair 
and injure the lawful stockholders in said Quidnick Company, or 
to prevent them from receiving dividends or voting thereon ; but, 
on the contrary, the said respondents severally aver that the said 
Union Company attended as a bidder at the said sale of the said 
Quidnick Company’s property at public auction, and became the 
purchaser at said sale for its own interest solely and without any 
unlawful purpose or object whatever, and thereafter paid to said 
Quidnick Company the entire purchase-money bid therefor and re- 
ceived from said Quidnick Company deeds of said property so pur- 
chased ; and they aver that by said sales and conveyances the said 
Union Company became and was and is the bona fide purchaser 
of the said property of the Quidnick Company for value; and these 
respondents admit that they have acted and propose hereafter to 
act upon the said decree rendered in said supreme court in said 
suit in equity, number 2235, hereinbefore set forth, at all times here- 
after as though the same was final and conclusive upon the rights 
of the complainant in the distribution of dividends, the sale of stock 

in the Quidnick Company, and in the transfer of property be- 
100 longing to said Quidnick Company and as to the ownership 

of said 4,022 shares of the capital stock of said Quidnick Com- 
pany; and these respondents, further answering, say that prior to 
the service of any process upon them in the said second supple- 
mental bill of the complainant the said Quidnick Company, relying 
upon the finality and conclusiveness of the said decree made by 
said supreme court in said suit in equity 2233, had paid to the 
respondent, Chafee, all dividends declared by said company upon 
said 4,022 shares, it being dividends of $125 per share in cash and 
$554 per share payable in the Sprague extension paper, so called, 
in addition to the said dividend of $20 per share. 

And these respondents severally deny that the said bill in equity, 
No. 2235, was filed in said supreme court for the purpose of obtain- 
ing a decree of said court to confirm and validate the titles of the 
various parties who had usurped the rights and privileges of said 
Quidnick Company (if any such there are), or of the complainant, 
or who have unlawful possession of the property of said Quidnick 
Company; but, on the contrary, these respondents severally aver 
that said bill was filed by said Quidnick Company for the purpose 
of protecting itself by the decrees of said court, in payment of the 
dividends so declared, from the divers parties who claimed to be 
entitled to receive the dividends on the same shares of said stock, 
and for no other purpose. 

And these respondents severally deny all and all manner of un- 
lawful combination and confederacy wherewith they are by said 
bill charged, without this, that there is any other matter, cause, 
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or thing in the said complainant’s said bill of complaint con- 
tained material or necessary for these respondents to make answer 
unto, and not herein and hereby wel! and sufficiently answered, 
confessed, traversed, and avoided or denied, is true, to the knowledge 
or belief of these respondents; all which matters and things these 
respondents are ready and ,willing to aver, maintain, and prove as 
this honorable court shall direct, and humbly pray to be hence dis- 
missed with their reasonable costs and charges in this behalf most 
wrongfully sustained. 
QUIDNICK COMPANY, 
fu. s.] By CHARLES B. GOULD, Secretary. 
GORHAM P. POMROY. 
CLAUDIUS B. FARNSWORTH. 
101 THE UNION COMPANY, 
[L. s.] By CHARLES B. GOULD, Secretary. 
STEPHEN HARRIS. 
CHARLES B. GOULD. 
BENJAMIN B. KNIGHT, 
By his solicitor, CHARLES H. PARKHURST. 
ROBERT KNIGHT. 


CHARLES H. PARKHURST, 
RATHBONE GARDNER, 
Solicitors for Respondents. 


STATE OF RHODE ISLAND, &c., | i 
Providence, ee 


In Providence, in said county, this 16th day of September, A. D. 
1884, personally appeared before me Gorham P. Pomroy, Stephen 
Harris, Claudius B. Farnsworth, Robert Knight, and Charles B. 
Gould and severally made oath that the foregoing demurrer inter- 
posed in the above answer was not interposed for the purpose of 
delay, and also that the matters set up in said answer by way of 
plea are true in point of fact and are not interposed for delay; and 
the said Charles B. Gould, at the same time and place, also made 
oath that the said demurrer of the said Quidnick Company and the 
said Union Company was not interposed for the purpose of delay, 
and that the said plea of the said Quidnick Company and the said 
Union Company is true in point of fact and is not interposed for 
delay. 

RATHBONE GARDNER, 
Notary Public. 


The undersigned, counsel for the above-named respondents, 
hereby certify that the foregoing demurrer and plea incorporated in 
the answer of said respondents are, in our opinion, well founded in 
point of law. 

.ES H. PARKHURST, 
IONE GARDNER. 
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102 ExuHIsitT 1. 


(Copy.) 
Transfer No. 18. 


For value received I, Fanny Sprague, hereby transfer, by way of 
. ‘On _ = ~ FF “1 ‘| ees "1 
pledge and collateral security, to Zechariah Chafee, of Providence, 
to secure the performance of the conditions of a trust mortgage dated 
Nov. Ist, 1873, made by others and myself to him, eight hundred 
and two shares of the capital stock of the Quidnick Company. 
Dated this second day of December, A. D. 1873. 
FANNY SPRAGUE, 


ExHipit 2. 
(Copy.) 
Transfer No. 19. 


or value received I, Mary Sprague, hereby transfer, by way of 
pledge and collateral security, to Zechariah Chafee, of Providence, 
to secure the performance of the conditions of a trust mortgage dated 
Nov. Ist, 1873, made by others and myself to him, six hundred and 
one shures of the capital stock of the Quidnick Company. 

Dated this second day of December, A. D. 1873. 


MARY SPRAGUE. 


EXHIBIT 3. 
(Copy.) 
Transfer No. 20. 


‘or value received I, Amasa Sprague, hereby transfer, by way of 
pledge and collateral security, to Zechariah Chafee, of Providence, 
to secure the performance of the conditions of a trust mortgage dated 
Nov. Ist, 1873, made by others and myself to him, ten hundred 
eighty-two shares of the capital stock of the Quidnick Company. 

Dated this second day of December, A. D. 1873. 

AMASA SPRAGUE. 


IeXHIBIT 4. 
(Copy.) 
Transfer No. 21. 
For value received I, William Sprague, by Amasa Sprague, his 
att’y, hereby transfer, by way of pledge and collateral security, 


105 to Zechariah Chafee, of Providence, to secure the performance 
of the conditions of a trust mortgage dated Nov. Ist, 1873, 
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made by myself and others to him, ten hundred eighty-two shares 
r of the capital stock of the Quidnick Company. 
Dated this second day of December, A. D. 1873. 
WILLIAM SPRAGUE, 
By AMASA SPRAGUE, [lis Att'y 


> y Exurpirt 5. 


(Copy.) 
Transfer No. 22. 


For value received the A. & W. Sprague Man’f’g Co. hereby trans- 
fer, by way of pledge and collateral security, to Zechariah Chafee, 
of Providence, to secure the performance of the conditions of a trust 
mortgage, di ited November Ist, 1873, made by others and this com- 
pany to him, four hundred fifty -five shares of the capital stock of 
the Quidnick Company. 

Dated this second day of December, A. D. 1873. 

A. & W. SPRAGUE M’F’G CO., 
By AMASA SPRAGUE, Treas. 


™ 3 Exurnir 6. 
4 (Copy.) 
Transfer No. 32. 
For value received I, Amasa Sprague, hereby sell and transfer to 
Fanny Sprague, of Providence, all my right, title, and interest in 
and to ten hundred eighty-two shares of the capital stock of the 
Quidnick Company, in trust, for the equal benefit of all my creditors. 


Dated this twenty-second day of December, A. D. 1873. 
AMASA SPRAGUE. 


Exurpirt 7. 


(Copy.) 
Transfer No. 34. 
Ud 
For value received I, William Sprague, hereby sell and transfer 
to Fanny Sprague, of Providence, all my right, title, and in- 
104 — terest in and to ten hundred eighty-two shares of the capital 
stock of the Quidnick Company, in trust, for the equal benefit 
of all my creditors. 
Dated this twenty-fourth day of December, A. D. 1873. 


WM. SPRAGUE. 
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EXHIBIT 8. 
(Copy.) 
Transfer No. 31. 


For value received I, Mary Sprague, hereby sell and transfer to 
‘anny Sprague, of Providence, all my right, title, and interest " 
and to six hundred and one shares of the capital stock of the Quid- 
nick Company, in trust, for the equal benefit of all my creditors. 
Dated this twenty-second day of December, A. D. 1875. 
MARY SPRAGUE. 


EXxuIsitT 9. 


(Copy.) 
Transfer No. 33. 

For value received the A. & W.Sprague M’f’g Co. hereby sell and 
transfer to Fanny Sprague, of Providence, all its rights, title, and in- 
terest in and to four hundred and fifty-five shares of the capital 
stock of the Quidnick Company, in trust, for the equal benefit of all 
its creditors. 

Dated: this twenty-second day of December, A. D. 1873. 

A. & W. SPRAGUE M’F’G CO., 
By AMASA SPRAGUE, 7r. 


Exutrpit 10. 
(Copy.) 
Transfer No. 30. 


‘ 

For vaiue received I, Fanny Sprague, hereby sell and transfer to 
Mary Spyague, of Providence, all my right, title, and interest in and 
to eight are and two shares of the capital stock of the Quid- 
nick Corapany, in trust, for the equal benefit of all my creditors. 

Dated khis twenty -second di: ay of December, A. D. 1873. 

FANNY SPRAGUE. 


105 Exuipsit 11. 


This indenture, made this sixth day of April, A. D. eighteen hun- 
dred and seventy-four, by and between the A. &. W. Spr: igue Manu- 
facturing Company, a corporation created by the Gener ‘al. Assembly 
of the State of Rhode Island, and transacting business in the city 
of Providence, of the first part, and Zechariah Chafee, of said Provi- 
dence, of the second part, witnesseth : 

Whereas the said A. & W. Sprague Manufacturing Company is now 
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indebted or under liability, primary or secondary, in divers sums 
of money to divers persons, and is desirous of appropriating its 
estate and effects to and for the payment of the same: 

Now, this indenture witnesseth: That the said A. & W. Sprague 
Manufacturing Company, for and in consideration of the said debts 
and liabilities, and also in consideration of the sum of one dol- 
lar to it paid by the said Zechariah Chafee, the receipt whereof is 
hereby acknowledged, by these presents doth grant, assign, bargain, 
sell, alien, release, and confirm unto the said Zechariah Chafee, his 
heirs, executors, administrators, and assigns, all our right, title, and 
interest, legal or equitable, in or to all the property of the grantors 
described or referred to in the trust deed of mortgage, dated on the 
first day of November, A. D. 1873, made by the grantor and others 
to the grantee, and in or to any and all estate, real, personal, and 
mixed, of every name and nature, wherever situate, not exempt 
from attachment by law: 

To lave and to hold the same, with all the privileges and ap- 
purtenances thereof, unto him the said Zechariah Chafee, his heirs, 
executors, administrators, and assigns, in trust, to sell the same at 
public or private sale and convert the same into money, and the 
proceeds thereof to apply— 

First. To the payment in full, if sufficient, otherwise ratably, of all 
the claims of creditors against us, the A. & W. Sprague Manufact- 
uring Company, which have been or shall within nine months 
from the first day of November, A. D. 1873, be brought in and ex- 
tended for the term of time provided in said trust mortgage, with 
authority in said trustee to make earlier payments than in three 
years’ time of a part or the whole of the same under the provisions 
of said deed of mortgage dated November 1, 1875, or of this or any 
other preceding instrument. 

Secondly. The residue of said proceeds to apply in full, if sufficient, 

otherwise ratably, to the payment of all our other creditors. 
106 And said trustee is hereby authorized and empowered and 

it shall be his duty to act faithfully for the interests of the 
creditors and so as to obtain as prompt a settlement of their claims 
as practicable, and for that purpose he shall sell or dispose of any 
and all portions of the property conveyed to him by or under this 
or any preceding trust from time to time as soon as reasonably may 
be, consulting the best interest of the creditors in making such sales 
and disposition, to the end that he may pay and discharge in full, 
if the property be sufficient, otherwise ratably, the obligations to our 
creditors within a reasonable time; and the said trustee is further 
authorized to run said mills and print works or either or any of 
them, or to allow the grantor to run the same or any part thereof, if 
for the best interest of the creditors, the profits of the same being 
receivable by the aforesaid grantee for the purposes aforesaid; and 
in case the same are thus run by him or otherwise he shall not be 
liable personally for the expenses or losses arising therefrom, but 
the same shall be chargeable to the trust fund vested in him. 

And the said party of the second part doth hereby — said 
trust and doth, in consideration thereof, covenant that he will faith- 
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fully execute said trust on behalf of the creditors herein provided 
for, so as to secure to them as early and full payment upon their 
said claims as he shall reasonably be able to do. 

In testimony whereof said A. & W. Sprague Manufacturing Com. 
pany has caused these presents to be signed and its corporate seal to 
be hereto affixed by Amasa Sprague, its treasurer, for this purpose 
fully authorized, and said Zechariah Chafee has hereto set his hand 
and seal this sixth day of April, eighteen hundred and seventy- 
four. 

A. & W.SPRAGUE M’F’G CO., 
Per AMASA SPRAGUE, 7r. 
ZECHARIAH CHAFEE. 


Signed, sealed, and delivered in presence of— 


CHARLES SELDEN. 


STATE OF Ruope IsL_Anp, X&c., ae 
City and County of Providence, 2 

Be it known that in said city of Providence, this seventh day of 
April, A. D. 1874, before me, Charles Selden, a justice of the peace 
for the said city of Providence and a notary public for said State of 

Rhode Island, residing in said city of Providence, personally 
107 appeared Amasa Sprague, personally known to me to be the 

same person who executed the aforegoing instrument as 
treasurer, and in his capacity as treasurer acknowledged to me that 
he signed, sealed, executed, and delivered this said instrument as 
and that the same is his free and voluntary act and deed as such 
treasurer and the free and voluntary act and deed of the said A. & 
W. Sprague Manufacturing Company for the uses and purpose 
therein mentioned and expressed. 

[un testimony whereof I have hereunto set my hand and official 
seal, at said city of Providence, on this said seventh day of April, A. 
D. 1874. 

CHARLES SELDEN, 
Justice of the Peace and Notary Public 


EXHIBIT 12. 


This indenture, made this sixth day of April, A. D. eighteen hun- 
dred and seventy-four, by and between Amasa Sprague, of Cranston, 
county of Providence, State of Rhode Island, of the first part, and 
Zechariah Chatee, of Providence, county of Providence, State of 
Rhode Island, of the second part, witnesseth : 

Whereas the said Amasa Sprague is now indebted or under lia- 
bility, primary or secondary, in divers sums of money to divers per- 
sons and is desirous of appropriating his estate and effects to and for 
the payment of the same: 

Now, this indenture witnesseth that the said Amasa Sprague, for 
and in consideration of the said debts and liabilities, and also in 
consideration of the sum of one dollar to him paid by the said Zecha- 
riah Chafee, the receipt whereof is hereby acknowledged, by these 
presents doth grant, assign, bargain, sell, alien, release, and confirm 
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unto the said Zechariah Chafee, his heirs, executors, administrators, 
and assigns, all his right, title, and interest, legal or equitable, in or 
to all the property of the grantor described or referred to in the 
trust deed of mortgage dated on the first day of November, A. D. 
1873, made by the grantor and others to the grantee, and in or to 
any and all estate, real, personal, or mixed, of every name and nature, 
wherever situate, not exempt from attachment by law: 
To have and to hold the same, with all the privileges and 
108 appurtenances thereof, unto him, the said Zechariah Chafee, 
his heirs, executors, administrators, and assigns, in trust, to 
sell the same at public or private sale and convert the same into 
money and the proceeds thereof to apply— 

First. To the payment in full, if sufficient, otherwise ratably, of all 
the claims against the said Amasa Sprague provided for in said trust 
deed of mortgage of November Ist, 1873, which have been or shall 
within nine months from the first day of November, A. D. 1873, be 
brought in and extended for the term of time provided in said trust 
mortgage, with authority in said trustee to make earlier payments 
than in three years’ time of a part or the whole of the same, under 
the provisions of said deed of mortgage dated November Ist, 1873, 
or of this or any other preceding instrument. 

Secondly. The residue of said proceeds to apply in full, if suf- 
ficient, otherwise ratably, to the payment of all my other claims; 
and said trustee is hereby authorized and empowered, and it shall 
be his duty, to act faithfully for the interests of the creditors and so 
as to obtain as prompt a settlement of their claims as practicable, 
and for that purpose he shall sell or dispose of any and all portions 
of the property conveyed to him by or under this or any preceding 
trust from time to time as soon as reasonably may be, consulting 
the best interests of the creditors in making such sales and disposi- 
tion, to the end that he may pay and discharge in full, if the prop- 
erty be sufficient, otherwise pro rata, the obligations to my credit- 
ors within a reasonable time; and the said trustee is further author- 
ized to run said mills and print works or either or any of them, or 
to allow the grantor to run the same or any part thereof if for the 
best interests of the creditors, the profits of the same being receiv- 
able by the aforesaid grantee for the purpose aforesaid; and in case 
the same are thus run by him or otherwise he shall not be liable 
personally for the expenses or losses arising therefrom, but the 
same shall be chargeable to the trust fund vested in him. 

And the said party of the second part doth hereby accept said 
trust, and doth in consideration thereof covenant that he will faith- 
fully execute said trust on behalf of the creditors herein provided 
for, SO as to secure to them as early and full Aa payment upon their 
said claims as he shall reasonably be able to do. 


100 In testimony whereof I have hereunto set my hand and 

seal this sixth day of April, one thousand eight hundred and 
seventy-four. AMASA SPRAGUE. , [Ls. 
ZECHARIAH CHAFEE. [t. . 


Signed, sealed, and delivered in presence of— 


CHARLES SELDEN. 
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THe Stare or Ruwope IsLanp, |} .. 
’ ‘ ° ° oo 
County of Providence, 


In Providence, this seventh day of April, A. D. 1874, then Amasa 
Sprague and Zechariah Chafee personally appeared and severally 
acknowledged the foregoing instrument by them signed to be their 


free and voluntary act and deed. 
Before me— 
[L. s.] CHARLES SELDEN, 
Notary Public. 
Recorded May 8, 1874, at 9.30 a. m. 
Witness : G. A. WILLIAMSON, 
Recorder of Deeds. 


Orrice oF RecorpeER OF DEEDs, 
PROVIDENCE, R. I., Nov. 29, 1880. 
true copy of record in this office, in book No. 248, page 311. 
ttest : "Gg. A. WILLIAMSON, 
Recorder of Deeds. 


A 
A 


EXxHipit 15. 

This indenture, made this sixth day of April, A. D. eighteen 
hundred and seventy-four, by and between Amasa Sprague, 
110 of Cranston, county of Providence, and State of Rhode Island, 
and William Sprague, of South Kingston, county of Wash- 
ington, and State of Rhode Island, copartners as A. & W. Sprague, 
of the first part, and Zechariah Chafee, of the city of Providence, 

State of Rhode Island, of the second part, witnesseth : 

Whereas the said A. & W. Sprague are now indebted or under 
liability, primary or secondary, in divers sums of money to divers 
persons, and are desirous of appropriating their estate and effects to 
and for the payment of the same: 

Now, this indenture witnesseth : That the said A. & W. Sprague, for 
and in consideration of the said debts and liabilities, and also in 
consideration of the sum of one dollar, to them paid by the said 
Zechariah Chafee, the receipt whereof is hereby acknowledged, by 
these presents doth grant, assign, bargain, sell, alien, release, and 
confirm unto the said Zechariah Chafee, his heirs, executors, admin- 
istrators, and assigns, all their right, title, and interest, legal 
equitable, in or to all the property of f the grantors described or 
referred to in the trust deed of mortgage, dated on the first day of 
November, A. D. 1873, made by the grantors and others to the 
grantee, and in or to any and all estate, real, personal, or mixed, of 
every name and nature, wherever situate, not exempt from attach- 
ment by law: 

To have and to hold the same, with all the privileges and appur- 
tenances thereof, unto him, the sald Zechariah Chafee, his heirs, 
executors, administrators, and assigns, in trust, to sell the same at 
public or private sale and convert the same into money, aud the 
proceeds thereof to apply— 
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First. To the payment in full, if sufficient, otherwise ratably, of all 
the claims against us (A. & W. Sprague) which have or shall within 
nine months from the first day of November, A. D. 1873, be brought 
in and extended for the term of time provided in said trust mort- 
gage, with authority in said trustee to make earlier payments than 
in three years’ time of a part or the whole of the same, under the 
provisions of the said deed of mortgage dated November 1, 1879, or 
of this or any other preceding instrument. 

Secondly. The residue of said proceeds to apply in full, if suffi- 
cient, otherwise ratably, to the payment of all our other creditors. 

And said trustee is hereby authorized and empowered and it 
shall be his duty to act faithfully for the interests of the creditors 
and so as to obtain as prompt a settlement of their claims as practi- 

cable,and for that purpose he shall sell or dispose of any and 
111 all portions of the property conveyed to him by or under this 

or any preceding trust from time to time as soon as reason- 
ubly may be, consulting the best interests of the creditors in making 
such sales and disposition, to the end that he may pay and discharge 
in full, if the property be sufficient, otherwise pro rata, the obliga- 
tions to our creditors within a reasonable time. 

And the said trustee is further authorized to run said mills and 
print works or either or any of them or to allow the grantor to run 
the same or any part thereof if for the best interest of the creditors, 
the profits of the same being receivable by the aforesaid grantee for 
the purposes aforesaid ; and in case the same are thus run by him 
or otherwise he shall not be liable personally for the expenses or 
losses arising therefrom, but the same shall be chargeable to the 
trust fund vested in him. 

And the said party of the second part doth hereby accept said 
trust, and doth, in consideration thereof, covenant that he will faith- 
fully execute said trust on behalf of the creditors herein provided 
for, so as to secure to them as early and full a payment upon their 
said claims as he shall reasonably be able to do. 

In testimony whereof we have hereunto set our hands and seals 
this sixth day of April, one thousand eight hundred and seventy- 
four. 

AMASA SPRAGUE. L. @. 
WILLIAM SPRAGUE. iL & 
ZECHARIAH CHAFEE. [1. s. 


Signed, sealed, and delivered in presence of— 


CHARLES SELDEN. 


Tue Strate oF Ruope Isvanp, | ,.. 
County of Providence, es 


[In Providence, this sixth day of April, A. D. 1874, then Amasa 
Sprague, William Sprague,and Zechariali Chafee personally appeared 
and severally acknowledged the foregoing instrument by them 
signed to be their free and voluntary act and deed. 

before me— 

iL. 3 CHARLES SELDEN, 
Notary Public. 
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112 Recorded May 8, 1874, at 9.30 a. m. 
Witness: G. A. WILLIAMSON, 
Recorder of Deeds. 


Orrice or RecorpER OF DEEDs, 
PROVIDENCE, R. I., Nov. 29, 1880. 
A true copy of record of this office in Book No. 248, page 315. 
Attest : G. A. WILLIAMSON, 
Recorder of Deeds. 


Iexuipit 14. 


This indenture, made the sixth day of April, A. D. eighteen hun- 
dred and seventy-five, by and between William Sprague, of South 
Kingston, county of Washington, State of Rhode Island, of the 
first part, and Zechariah UChafee, of Providence, of the second part, 
witnesseth : 

Whereas the said William Sprague is now indebted or under 
liability, primary or secondary, in divers sums of money to divers 
persons, and is desirous of appropriating his estate and effects to and 
for the payment of the same: 

Now, this indenture witnesseth that the said William Sprague, for 
and in consideration of the said debts and liabilities, and also in 
consideration of the sum of one dollar to him paid by the said 
Zechariah Chafee, the receipt whereof is hereby acknowledged, by 
these presents doth grant, assign, bargain, sell, alien, release, and 
confirm unto the said Zechariah Chafee, his heirs, executors, admin- - 
istrators, and assigns, all his right, title, and interest, legal or equi- 
table, in or to all the property of the grantor described or referred 
to in the trust deed of mortgage, dated on the first day of Novem- 
ber, A. D. 1873, made by the grantor and others to the grantee, and 
in or to any and all estate, real, personal, or mixed, of every name 
and nature, wherever situated, not exempt from attachment by law: 

To have and to hold the same, with all the privileges and appur- 

tenances thereof, unto him, the said Zechariah Chafee, his 
113 heirs, executors, administrators, and assigns, in trust, to sell 

the same at public or private sale and convert the same into 
money, and the proceeds thereof to apply¥— 

First. To the payment in full, if sufficient, otherwise ratably, of 
all the claims against the said William Sprague provided for in said 
trust deed of mortgage of November Ist, 1873, which have been or 
shall within nine months from the first day of November, A. D. 


1873, be brought in and extended for the terin of time provided in 
said trust mortgage, with authority in said trustee to make earlier 


payments than in three years’ time for a part or the whole of the 
same under the ae sions of the said deed of mortgage dated No- 
vember Ist, 1873, or this or any other preceding instrument. 
Secondly. The sien of said proceeds to apply in full, if sufficient, 
otherwise ratably, to the payment of all my other creditors. 
And said trustee is hereby authorized and empowered and it shall 
be his duty to act faithfully for the interests of the creditors, and so 


| 
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as to obtain as prompt a settlement of their claims as practicable, 
and for that purpose he shall sell or dispose of any and all portions 
of the property conveyed to him by or under this or any preceding 
trust from time to time as soon as reasonably may be, consulting 
the best interest of the creditors in making such sales and disposi- 
tion, tothe end that he may pay and discharge in full, if the 
property be sufficient, otherwise pro rata, the obligations to my cred- 
itors within a reasonable time. : 

And the said trustee is further authorized to run said mills and 
print works or either or any of them or to allow the grantor to run 
the same or any part thereof, if for the best interests of the cred- 
itors, the profits of the same being receivable by the aforesaid grantee 
for the purposes aforesaid, and in case the same are thus run by him 
or otherwise he shall not be liable personally for the expenses or 
losses arising therefrom, but the same shall be charged to the trust 
fund vested in him. 

And the said party of the second part doth hereby accept said trust 
and doth, in consideration thereof, covenant that he will faithfully 
execute said trust on behalf of the creditors herein provided for, so 
as to secure to them as early and full a payment upon their said 

claims as he shall reasonably be able to do. 
114 In testimony whereof I have hereunto set my hand and 
seal this sixth day of April, one thousand eight hundred and 
seventy-four. 
WILLIAM SPRAGUE. L. @ 
ZECHARIAH CHAFEE. Ht “ 


Signed, sealed, and delivered in presence of— 


CHARLES SELDEN. 


Tur Strate or Ruope IsLtanp, | 


County of Providence, j 


In Providence, this sixth day of April, A. D. 1874, then William 
Sprague and Zechariah Chafee personally appeared and sever- 
ally acknowledged the foregoing instrument by them signed to be 
their free and voluntary act and deed. 

before me— 

[L. S.J CHARLES SELDEN, 
Notary Public. 


District oF CoLUMBIA, Tore 
“ear y > 10 wu: 

County of Washington, | 

I, L. P. Williams, a notary public for said district and county, do 
hereby certify that William Sprague, party to a certain deed bear- 
ing date on the sixth day of April, A’ D. 1874, and hereto annexed, 
personally appeared before me ih the county aforesaid, the said 
Wiiliam Sprague being personally well known to me to be the per- 
son who executed the said deed, and acknowledged the same to be 
his act and deed. 
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Given under my hand and notarial seal this 15th day of April, 
A. D. 1874. 
it. @) L. P. WILLIAMS, 
Notary Public. 


115 Recorded May 11th, 1874, at 10.15 a. m. 
Witness : G. A. WILLIAMSON, 
Recorder of Deeds. 


Orrice OF RecorpER OF DEEDs, 
PROVIDENCE, R. I., Nov. 29, 1880. 
A true copy of record in this office, in Book No. 248, page 3109. 
Attest: G. A. WILLIAMSON, 
Recorder of Deeds. 


Exuipit 15. 
Citation. 


NATIONAL BANK OF COMMERCE ef al. ) 


v. . 
Fanny Spraaur, Assignee of William Sprague. } 


THe State or Ruope [sLANnD AND PROVIDENCE PLANTATIONS, | 
» | an 
Providence, j 
[c.s.] To the sheriffs of our several counties or to their deputies, 
Greeting : 

You are hereby required to notify Fanny Sprague, of Providence, 
in said county, assignee of William Sprague, of the filing in our 
supreme court within and for said county of the petition of the 
National Bank of Commerce and others, representing that said 
William Sprague, on 22nd of December, 18738, assigned, transferred, 
and conveyed to her, said respondent, one thousand and elghty-two 
shares of the capital stock of the Quidnick Company, in trust for the 
equal benefit of the creditors of said William Sprague; that said 
Fanny Sprague, by reason of her great age and infirmity, is incapable 
of executing the trust, and has failed so to do, and has permitted 
said William Sprague to use the said stock and other assigned prop- 
erty for his own benefit; and praying the court to order said Fanny 
Sprague to render upon oath an inventory of the effects, estates, and 
credits conveyed as aforesaid to her by the said William Sprague, 
and to give bond, with sufficient surety, to the satisfaction of the court, 

for the faithful performance of said trusts, and in case of her 
116 ~—s neglect that she may be removed from said trust and some 

suitable person be appointed in her place; and also to cite 
the said respondent to appear before our supreme court, now holden 
at Providence, within and for the county of Providence, on the 25th 
day of June, A. D. 1883, at 10 o’clock a. m., that she may then and 
there show cause, if any she has, why the prayer of said petition 
should not be granted. 

Hereof fail not, and make true return of this writ, with your do- 
ings thereon. 
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Witness Hon. Thomas Durfee, chief justice of our supreme court, 
at Providence, this 18th day of June, A. D. 1883. 
CHARLES BLAKE, Clerk. 


PROVIDENCE, 8¢: 
PROVIDENCE, June 18th, 1883. 

I have this day notified and cited the within-named respondent, 
Fanny Sprague, as commanded, by leaving a true and attested copy 
of this writ with her, in her hands and possession. 

CHARLES H. SCOTT, 
Deputy Sheriff. 


I 15 
Copy a a 60 
i 10 

$1 45 


tition of 1877. (Filed June 18, 1883.) 
PROVIDENCE, 8¢: 
Supreme Court. March Term, 1885. 


To the honorable the supreme court of the State of Rhode Island: 

The undersigned, creditors of William Sprague, of South Kings- 
ton, In said State, petitioning, respectfully show: 

First. That they are severally creditors of the said William 
Sprague, and that on or about the twenty-second day of December, 
A. D. 1875, said William, by a deed of assignment in writing, made 

and executed by him on the stock transfer book of the (uid- 
117 nick Company, a corporation organized under the laws of said 

State of Rhode-Island, assigned, transferred, and conveyed to 
Manny Sprague, of Providence, in sald county of Providence, one 
thousand and eighty-two shares of the capital stock of said Quidnick 
Company, in trust for the eyual benefit of the creditors of him, the 
said Williatn Sprague, and that the said Fanny Sprague accepted 
the trusts of said assignment, and the undersigned aver that, as 
creditors of said William Sprague, they are severally interested in 
said deed of assignment. 

Second. The petitioners further aver tnat the value of said shares 
of said stock of said Quidnick Company so assigned as aforesaid by 
said William Sprague to said Fanny Sprague exceeds the sum of 
one hundred thousand dollars, and that the said Fanny Sprague, by 
reason of her great age and physical infirmity, is incapable of 
executing the trusts of said deed of assignment, and has, since the 
execution of said deed of assignment, wholly failed and neglected 
to execute the trusts thereof, and has authorized and permitted the 
said William Sprague to manage, use, and control said stock and 
other stock of said Quidnick Company held by her as assignee of 
Mary Sprague, Amasa Sprague, and the A. & W. Sprague Manufact- 
uring Company, being a majority of the stock of said Quidnick 

14—215 
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Company, for the sole use and benefit of the said William Sprague, 
Amasa Sprague, Mary Sprague, and the said Fanny Sprague, and ‘ 
has permitted the said assignor, William Sprague, to control and 
manage the entire property and business of said Quidnick Company 
for his and her own personal use and benefit and for the use and 
benefit of said Amasa Sprague and Mary Sprague in violation of 
the trusts of said deed, and has wholly neglected to apply said 
stock so assigned her by said William Sprague or any part thereof 
or any earnings or income thereof for any of the purposes named 
in said deed of assignment, and has wholly neglected to render to 
the creditors of said William Sprague any account of said stock so 
assigned to her by said William Sprague as aforesaid, and they 
aver that said Fanny Sprague and said William Sprague are in- 
solvent. ‘ 
Wherefore the petitioners pray that the said Fanny Sprague may _ 
be by summary order directed and required to render, upon oath, 
to your honors an Inventory of the effects, estates, and credits con- 
veyed to her by thesaid William Sprague by the said deed of assign- 
ment, and to give bond, with sufficient sureties, to the satisfaction of 
your honors, for the faithful execution of the trusts of said deed of 
assignment, and in case of her neglect to render such inventory or 
to give such bond that she, the said Fanny Sprague, may be 
118 removed from her office and trust as assignee as aforesaid and 
some suitable person or persons be thereupon appointed in 
her place as such assignee under said deed from said William 
Sprague. 
GLOBE NATIONAL BANK, 
By B. A. JACKSON, President. 
NATIONAL BANK OF COMMERCE OF PROYVI- 
DENCE, R. L., 
By EDWARD A. GREENE, President. 
PEOPLE'S SAVINGS BANK, IN PROVIDENCE, 
By EDWARD A. GREENE, President. 
W. J. KING & SON. 
SECOND NATIONAL BANK OF PROVIDENCE, R. I, 
By WILLIAM W. PAINE, Cashier. 
J. P. CAMPBELL. 
WALDRON, WIGHTMAN & CO 
EVANS & SEAGRAVE. 
B. W. EVANS. 
B. B. & R. KNIGHT. 
2. H. ROBINSON. 
JOHN H. MASON & SON. 
CRANSTON SAVINGS BANK, 
ALEX. FARNUM, Receiver 
BANK OF AMERICA, 
By A. C. TOURTELLOT, Cash. 
HENRY W. GARDNER 
HIGGIN, LLOYD & CO., 
‘JOHN M. OROUKE, Att’y 
THOMAS BOYD, Jr. : 


em ly, 
. 


ee 


Steel 
ae 
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LIME ROCK NATIONAL BANK, 
J. W. ANGELL, Cash. 
MERCHANTS’ SAVINGS BANK, 
J. W. ANGELL, Treas. 
FRANCIS 8S. BROWNELL. 
THE FOURTH NATIONAL BANK, N. Y., 
O. D. BALDWIN, Pres’t. 
THE LEATHER MANUFACTURERS’ NATIONAL 
BANK OF N. Y., 
By D. L. HOLDEN, Cash. 
CONTINENTAL NAT. B’K, N. Y., 
By EDW’D D. RANDOLPH, Pt. 
THE NATIONAL B’K OF THE REPUBLIC, N. Y.., 
By H. W. FORD, Pres’d’t 
MERCHANTS’: EXCHANGE NATIONAL BANK OF 
THE CITY OF NEW YORK, 
By WM. A. THOMSON, Pres'’t. 
NATIONAL BROADWAY BANK, 
By Z. A. PALMER, Pres’t. 
BANK OF THE MANHATTAN COMPANY, 
WM. HENRY SMITH. Pres’t. 
METROPOLITAN NAT'L B’K, N. Y., 
GEO. I. SEVIE, Jr.. Pt. 
HOPKINS & POMROY. 
NATIONAL BANK OF NORTH AMERICA, 
U. Kk. JACKSON, Cashier 
C. H. PARKHURST, 
R. GARDNER, 
Solicitors for Petitioners 
119 PROVIDENCE, 8¢ : 

In the city of Providence, this 18th day of June, A. D. 1883, Henry 
W. Gardner, one of the subscribers to the foregoing petition, per- 
sonally appeared before me and made oath that the statements In 
the foregoing petition contained, so far as the same are made upon 
his own knowledge, are true, and so far as made upon injormation 
and belief are true to the best of his knowledge, information, and 


belief. 4 Bes 
CHARLES H. PARKHURST, 
Notary Public 


Decree jor Inventory and Bond. ( Filed July LY, L555.) 
PROVIDENCE, 8¢: 
Supreme Court. March Term, 155s. 
NATIONAL BANK OF COMMERCE et al. \ 
Uv. Nos 1877 
Fanny Spraaue, Assignee of William Sprague. | 


Upon the foregoing petition, upon hearing, it is ordered, adjudged, 
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and decreed that Fauny Sprague, assignee of William Sprague of 
1,082 shares of the capital stock of the Quidnick Company, within 
twenty (20) days from the date hereof render unto said court under 
oath an inventory of the effects, estates,and credits conveyed to her 
by said William Spragne by the assignment dated December 24, 
1873, and also within said time give bond, with sureties to the satis- 
faction of said court, in the sum of one hundred thousand dollars 
for the faithful performance of the trusts of said deed of assignment. — 

Entered as the decree of court, 75 day, M. T., 1885 (July 19, 1883). 

By order: 

HERBERT ALMY, 
Assistant Clerk. 
A true copy. 
Attest: CHARLES BLAKE, Clerk. 


120 . Exuipit 16. 


NATIONAL BANK OF COMMERCE 
’. P 
l’'ANNY SPRAGUE, Assignee of Amasa Sprague. 


THE STaTe OF RuoveE IsLAND AND PROVIDENCE PLANTATIONS, | 


. SC - 
Providence, } 


(x. s.]| To the sheriffs of our several counties or their deputies, 
Greeting : 

You are hereby required to notify Fanny Sprague, of Providence, 
assignee of Amasa Sprague, of the filing in our supreme court, for 
the county of Providence, of the petition of the National Bank of 
Commerce, and others representing that they are creditors of said 
A masa Sprague, who, on December 22d, 1875, made an assignment 
to Fanny Sprague of 1,082 shares of the capital stock of the Quid- 
nick Company, in trust for the equal benefit of his creditors; that 
said Fanny Sprague, owing to her great age and infirmity, is Inca- 
pable of executing the trusts of said assignment, and has wholly 
failed so to do, and has permitted her son, William Sprague, to man- 
age and control said stock and other property assigned for the bene- 
fit of said William, Amasa, Mary, and Fanny Sprague, in violation 
of said trusts, and praying that said Fanny Sprague be required to 
render upon oath to this court an inventory of the property con- 
veyed to her by said Amasa Sprague in trust aforesaid, and to give 
bond for the faithful performance of said trusts, and in case of ne- 
glect that she be removed and some suitable person or persons be 
appointed in her place, and alse to cite the said respondent to appear 
before our supreme court, now holden at Providence, within and for 
the county of Providence, on the 25th day of June, A. D. 1580, at 
10 o’clock a. m., that she may then and there show cause, if any she 
has, why the prayer of said petition should not be granted. 

Hereof fail not, and make true return of this writ with your do- 
ings thereon. 

Witness Hon. Thomas Durfee, chief justice of our supreme court, 
at Providence, this eighteenth day of June, A. D. 1883. 


CHARLES RLAKE, Clerk. 
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121 PROVIDENCE, 8¢: 


} PROVIDENCE, June 18th, 1883. 

I have this day notified and cited the within-named respondent, 
Fanny Sprague, as commanded, by leaving a true and attested copy 
of this writ with her in her hands and possession. 

CHARLES H. SCOTT, 
Deputy Sheriff. 


Service ....-. a pele re ities os ae 

CBD ccccscneuuunehnntn 6 

SIBUEE cncmmbeiees os 10 
$1 45 


Petition of 1878. (Filed June 18, 1883.) 
PROVIDENCE, 8¢: 
Supreme Court. March Term, 1883. 


To the honorable the supreme court of the State of Rhode Island: 

The undersigned, creditors of Amasa Sprague, of Cranston, in 
said county, petitioning, respectfully show— 

First. That they are severally creditors of the said Amasa Sprague, 
and that on or about the twenty-second day of December, A. D. 
1875, said Amasa Sprague, by a deed of assignment in writing made 
and executed by him on the stock transfer book of the Quidnick 
Company, a corporation organized under the laws of the State of 
Rhode Island, assigned, transferred,and conveyed to Fanny Sprague, 
of Providence, in said county, one thousand and-eighty-two shares 
of the capital stock of said Quidnick Company, in trust for the equal 
benefit of all the creditors of him, the said Amasa Sprague, and the 
said Fanny Sprague accepted the trust of said deed of assignment, 
and the undersigned aver that as creditors of said Amasa Sprague 
they are severally interested in said deed of assignment. 

Second. The petitioners further aver that the value of said shares of 
said stock of said Quidnick Company so assigned as aforesaid by the 
said Amasa Sprague to said Fanny Sprague exceeds the sum of one 
hundred thousand dollars, and that the said Fanny Sprague, by 
reason of her great age and physical infirmity, is incapable of exe- 

cuting the trusts of said deed of assignment, and has, since 
122 the making of said deed, wholly failed and neglected to exe- 

cute the trusts thereof, and has authorized and permitted her 
son, William Sprague, who, on or about said twenty-second day of 
Decembe if A. D. 1873, by like deed of assignine nt, assigned to her 
ten hundred and eighty-two shares of said stock of said Quidnick 
Company, in trust for the equal benefit of all the creditors of him, 
the said William Sprague, to manage, use, _ control said stock 
and other stock of said company held by we r, by like deeds of assign- 
ment, as assignee of said William Sprague, M: ary Sprague, and the 
A. & W. Sprague Manufacturing Company, being a majority of the 
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shares of stock of said Quidnick Company, for the sole use and benefit 
of the said William Sprague, Amasa Sprague, Mary Sprague, and 
the said Fanny Sprague, and has permitted the said William Sprague 
to control and manage the entire property and business of said Quid- 
nick Company for the use and benefit of the said William Sprague, 
Amasa Sprague, Mary Sprague, and Fanny Sprague, in violation of 
the trusts of said deed, and has wholly neglected to apply said stock 
SO assigned to her by said Amasa Sprague, or any part thereof, or 
any earnings or income thereof, for any of the purposes named in 
said deed of assignment, and has wholly neglected to render to the 
creditors of said Amasa Sprague any account of said stock so as- 
signed to her by the said Amasa Sprague as aforesaid, and they 
aver that said Fanny Sprague is insolvent, and that said Amasa 
Sprague is insolvent. 

Wherefore the petitioners pray that the said Fanny Sprague may 
be, by summary order, required to render upon oath to your honors 
an inventory of the effects, estates, and credits conveyed to her by 
the’said Amasa Sprague by the said deed of assignment, and to give 
bond, with sufficient sureties to the satisfaction of your honors, for 
the faithful execution of the trusts of said deed of assignment, and 
in ease of her neglect to render such inventory or to file such bond 
that she, the said Fanny Sprague, may be removed from her office 
and trust as assignee as aforesaid and some suitable person or per- 
sons be thereupon appointed in her place as such assignee under 
said deed from said Amasa Sprague. 

NATIONAL BANK OF COMMERCE, OF PROVI- 
DENCE, R. I., 
by EDWARD A. GREENE, President. 
PEOPLE'S a BANK, IN PROVIDENCE, 
By EDWARD A. GREENE, President. 
W. J. KING & SON. 
WALDRON, WIGHTMAN & CO. : 
SECOND NATIONAL BANK OF PROVIDENCE, R. I, 
By WM. W. PAINE, Cashier. 
123 «J. P. CAMPBELL. 
B. Bb. & R. KNIGHT. 
EVANS & SEAGRAVE. 
Kk. H. ROBINSON. 
B. W. EVANS. 
JOHN H. MASON & SON 
CRANSTON SAVINGS BANK, 
By ALEX. FARNUM, Receiver. 
BANK OF AMERICA, 
By A. C. TOURTELLOT, Cashier. 
GLOBE NATIONAL BANK, 
By B. A. JACKSON, Pres't. 
HENRY W. GARDNER. 
HIGGIN, LLOYD & CO., 

By JOHN M OROUKE, Alt’y. 

THOMAS BOYD, Jr. 
LIME ROCK NATIONAL 


BANK, 


— 
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J. W. ANGELL, Cash. 
MERCHANTS’ SAVINGS BANK, 
J. W. ANGELL, Treas. 
i. S. BROWNELL. 
THE FOURTH NATIONAL BANK, N. Y, 
O. D. BALDWIN, Pres’t. 
THE LEATHER MANUF. NATIONAL BANK, N. Y., 
By D. L. HOLDEN, Cash. 
CONTINENTAL NAT. B’K, N. Y. 
By EDW’D D. RANDOLPH, Pt. 
THE NATIONAL B’K OF THE REPUBLIC, N. Y., 
By H. W. FORD, Pres’t. 
MERCHANTS’ EXCHANGE NATIONAL BANK 
OF THE CITY OF NEW YORK, 
By WM. A. THOMPSON Pres’t. 
NATIONAL BROADWAY BANK, 
» A. PALMER, Pres't. 
BANK OF THE MANHATTAN COMPANY, 
WM. HENRY SMITH, Pres’t. 
METROPOLITAN NAT’L BANK, N. Y., 
GEO. I. SEVIE, P%. 
HOPKINS & POMROY. 
NATIONAL BANK OF NORTH AMERICA, 
C. E. JACKSON, Cashier. 
C. H. PARKHURST, 
Rh. GARDNER, 


Solicitors for Petitioners. 
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PROVIDENCE, 8¢: 


In the city of Providence, in said county, this 18th day of June, 
A. D. 1883, Henry Gardner, one of the signers of the foregoing peti- 
tion, personally appeared and made oath that the statements in said 
petition made upon his own knowledge are true, and so far as 
made upon information and belief are true to the best of his knowl- 
edge, information, and belief. 

CHARLES H. PARKHURST, 
Notary Public. 


124 Decree for Inventory and Bond. (Filed July 19, 1883.) 
PROVIDENCE, 8¢: 
Supreme Court. March Term, 1883. 


NATIONAL BANK OF COMMERCE et al. 
 < -No. 1878. 
Fanny Spracuk, Assignee of Amasa Sprague. 
Upon the foregoing petition, upon hearing, it is ordered. adjudged, 
and decreed that Fanny Sprague, assignee of Amasa Sprague of 
1,082 shares of the capital stock of the Quidnick Company, within 
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twenty (20) days from the date hereof render unto said court, under 
oath, an inventor of the effects, estates, and credits a to her 
by said Amasa Sprague by the assignment dated December 22, 1873, 
and also within said time give bond, with sureties to the satisfaction 
of said court, in the sum of one hundred thousand dollars for the 
faithful performance of the trusts of said deed of assignment. 

Entered as a decree of court, 75th day, M. T., 1883 (July 19, ’83). 

sy order: i 

HERBERT ALMY, 
Assistant Clerk 
A true copy. 


Attest : CHARLES BLAKE, Clerk. 


EXHIsit 17. 


NATIONAL BANK OF COMMERCE 
U. 
FANNY SPRAGUE, Assignee of A. & W. Sprague M’f’g Co. 


THE STATE OF RuovE ISLAND AND PROVIDENCE PLANTATIONS, i 
Providence, 


[u.s.] To the sheriffs of our several counties or to their deputies, 
Greeting : 

You are hereby required to notify Fanny Sprague, of Providence, 
assignee of the A. & W. Sprague Manufacturing Company, a cor- 
poration, of the filing in our supreme court, for the county of Provi- 

dence, of the petition of the National Bank of Commerce and 
125 others representing that on December 22d, 1873, said A. & W. 

Sprague Manufacturing Company assigned and conveyed to 
Manny Sprague 450 shaves of the capital stock of the Quidnick Com- 
pany, in trust for the equal benefit of the creditors of said A. & W. 
Sprague Manufacturing Company; that said Fanny Sprague, by rea- 
son of her great age and infirmity, is incapable of executing the trusts 
of said assignment, and has w holly failed so to do, and has permitted 
her son, William Sprague, to use and control said stock and other 
assigned property for the use and benefit of himself and Amasa 
Sprague, Mary Sprague, and Fanny Sprague, in violation of the 
trusts in said deed of assignment, and praying that said Fanny 
Sprague be required to render, on oath, an inventory of the assigned 
property conveyed to her as aforesaid, and to give bond, with suffi- 
cient sureties to the satisfaction of the court, for the faithful per- 
formance of the trusts of said assignment, and in case of neglect so 
to do that she be removed and some suitable person be appointed 
in her place; and also to cite the said respondent to appear before our 
supreme court, now holden at Providence, within and for the county 
of Providence, on the 25th day of June, A. D. 1883, at 10 o’clock a. 
m., that she may then and there show cause, if any she has, why the 
prayer of said petition should not be granted. 

Hereof fail not, and make true return of this writ with your doings 
thereon. 
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Witness Hon. Thomas Durfee, chief justice of our supreme court, 
at Providence, this eighteenth day of June, A. D. 1883. 
CHARLES BLAKE, Clerk. 


PROVIDENCE, 8¢ : 
PROVIDENCE, June 18th, 1885. 

I have this day notified and cited the within-named respondent, 
Fanny Sprague, as commanded, by leaving a true and attested copy 
of this writ with her, in her hands and possession. 

CHARLES H. SCOTT, 
Deputy Sheriff. 
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126 Petition No. 1879. (Filed June 18, 1883.) 


PROVIDENCE, 8¢: 
Supreme Court. March Term, A. D. 1883. 


To the honorable the supreme court of the State of Rhode Island : 

The undersigned, creditors of the A. & W. Sprague Manufacturing 
Company, a corporation organized under the laws of the State of 
Rhode Island, respectfully show— 

First. That they are severally creditors of the said A. & W. Sprague 
Manufacturing Company, a corporation organized under the lean of 
said State of Rhode Island, and that on_or about the twenty-second 
day of December, 1873, said A. & W. Sprague Manufacturing Com- 
pany, by its written deed of assignment made and executed by said 
corporation on the stock transfer book of the Quidnick Company, a 
corporation organized under the laws of said State, assigned, trans- 
ferred, and conveyed to Fanny Sprague, of Providence, in said county, 
four hundred and fifty-five shares of the capital stock of the said 
Quidnick Company, in trust for the equal benefit of all the creditors 
of the said A. & W. Sprague Manufacturing Company, and the said 
Fanny Sprague accepted the trusts of said deed of assignment, and 
the undersigned aver that as creditors of the said A. & W. Sprague 
Manufacturing Company they are severally interested in said deed 
of assignment. 

Second. The petitioners further aver that the value of said shares 
of said stock of said Quidnick Company so assigned as aforesaid to 
said Fanny Sprague by said A. & W. Sprague Manufacturing Com- 
pany exceeds the sum of fifty thousand dollars, and that the said 
Fanny Sprague, by reason of her,great age and physical infirmity, 
is incapable of executing the trusts of said deed of assignment, and 
has, since the making thereof, wholly failedand neglected to execute 
the trusts thereof, and has authorized and permitted her son, Wil- 
liam Sprague, who, on or about said twenty-second day of December, 
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A. D. 1873, by a like deed of assignment, assigned to her ten hun- 
dred and eighty-two shares of the capital stock of said Quidnick Com- 
pany, in trust for the equal benefit of the creditors of him, the said 
Wil! «m Sprague, to manage and control said stock and other stock 
of sax uidnick Company held by her as assignee of said William 
Sprague, Amasa Sprague, and Mary Sprague, being a majority of the 
stock of said Quidnick Company, for the sole use and benefit of the said 

William Sprague, Amasa Sprague, and Mary Sprague, being a 
127. ~=mazjority of the stock of said Quidnick Company, for the sole use 

and benefit of the said William Sprague, Amasa Sprague, Mary 
Sprague, and Fanny Sprague, and has permitted the said William 
Sprague to control and manage the entire property and business of 
said (Quidnick Company for the use and benefit of said William 
Sprague, Amasa Sprague, Mary Sprague, and Fanny Sprague, in 
violation of the trusts of said deed of assignment, and has wholly 
neglected to apply said stock so assigned to her by said A. & W. 
Sprague Manufacturing Company, or any part thereof, or any earn- 
ings or income thereof, for any of the purposes named in the said 
deed of assignment, and has wholly neglected to render to the cred- 
itors of said A. & W. Sprague Manufacturing Company any account 
of said stock so assigned to her by the said A. & W. Sprague Manu- 
facturing Company as aforesaid, and they aver that the said Fanny 
Sprague is insolvent, and that said A. & W. Sprague Manufacturing 
Company is insolvent. 

Wherefore the petitioners pray that the said Fanny Sprague may 
be by summary order required to render to your honors, upon oath, 
an inventory of the effects, estates, and credits conveyed to her by 
the said A. & W. Sprague Manufacturing Company by the said deed 
of assignment, and to give bond, with sufficient sureties to the satis- 
faction of your honors, for the faithful execution of the trusts of said 
deed of assignment, and in case of her neglect to render such in- 
ventory or to give such bond that she, the said Fanny Sprague, may 
be removed from her office and trust as assignee as aforesaid, and 
some suitable person or persons be thereupon appointed in her place 
as such assignee under said deed from said A. & W. Sprague Manu- 
facturing Company. 

NATIONAL BANK OF COMMERCE OF PROV,, R. LI. 

By EDWARD A. GREENE, President. 

PEOPLE'S SAVINGS BANK, IN PROVIDENCE, 
By EDWARD A. GREENE, President. 
W. J. KING & SONS. 
SECOND NATIONAL BANK OF PROVIDENCE, R. L, 

By W. W. PAINE, Cashier 

J. P. CAMPBELL. 
EVANS & SEAGRAVES. 
5B. B. & R. KNIGHT. 
JOHN H. MASON & SON. 
WALDRON, WIGHTMAN & CO 
B. W. EVANS. 

% H. ROBINSON. 

CRANSTON SAVINGS BANK, 
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ALEX. FARNUM, Receiver. 
BANK OF AMERICA, 
By A. C. TOURTELLOT, Cashier. 
GLOBE NATIONAL BANK, 
By B. A. JACKSON, Pres't. 
128 HENRY W. GARDNER. 
HIGGIN, LLOYD & CO., 
‘\ By JOHN M. O'ROURKE, Att'y. 
THOMAS BOYD, Jr. 
LIME ROCK NATIONAL BANK, 
J. W. ANGELL, Cash. 
MERCHANTS’ SAVINGS BANK, 
J. W. ANGELL, Treas. 
FRANCIS S. BROWNELL. 
THE FOURTH NATIONAL BANK N. Y., , 
OQ. D. BALDWIN, Pres’t. 
THE LEATHER MANUFACTURERS’ NATIONAL 
BANK OF N. Y., 
By D. L. HOLDEN, Cash. 
CONTINENTAL NAT. BK N. Y.., 
By EDW’D D. RANDOLPH, 17. 
THE NAT’L B’K OF THE REPUBLIC, N. Y., 
by H. W. FORD, Pres’d’t. : 
MERCHANTS’ EXCHANGE NAT’L BANK OF THE 
CITY OF NEW YORK, 
by WM. A. THOMSON, Pres't. 
NATIONAL BROADWAY BANK, 
By Z. A. PALMER, Pres'’t. 
BANK OF THE MANHATTAN COMPANY, 
WM. HENRY SMITH, Pres't. 
METROPOLITAN NAT'L B’K, N. Y., 
GEO. I. SEVIE, Jr., Pres't. 
HOPKINS & POMROY., 
NATIONAL BANK OF NORTH AMERICA, 
C. E. JACKSON, Cashier. 
C. H. PARKHURST, 
RnR. GARDNER, 


Solicitors for Petitioners. 


re a 

st PROVIDENCE, 8¢. 
. In the city of Providence, this 18th day of June, A. D. 18883, 
{ Henry W. Gardner, one of the signers of the foregoing petition, 


personally appeared before me and made oath that the statements In 

the foregoing petition contained are true so far as the same are made 

upon his own knowledge, and so far as made upon information and 

belief are true to the best of his knowledge, information, and belief. 
CHARLES H. PARKHURST, 

Notary Public. 
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129 Decree for Inventory and Bond. (Filed July 19, 1888.) 
PROVIDENCE, 8¢: 
Supreme Court. March Term, 1883. 


NATIONAL BANK oF COMMERCE et al. ) 
) » No. 1879. x 


FANNY SPRAGUE, Assignee of A. & W. Sprague M’f’g Co. 


Upon the foregoing petition, upon hearing, it is ordered, adjudged, 
and decreed that Fanny Sprague, assignee of A. & W. Sprague 
Manufacturing Company of 455 shares of the capital stock of the 
Quidnick Company, within twenty (20) days from the date hereof, 
render unto said court, under oath, an inventory of the effects, 
estates, and credits conveyed to her by said A. & W. Sprague Manu- 
facturing Company by the assignment dated December 22, 1873, 
and also within said time give bond, with sureties to the satisfaction 
of said court, in the sum of forty thousand dollars for the faithful 
performance of the trusts of said deed of assignment. 

Intered as decree of court, 75th day, M. T., 1883 (July 19, 
1883). 

By order: 

HERBERT ALMY, 
Assistant Clerk. 
A true copy. 
Attest : CHARLES BLAKE, Clerk. 


Kxuibir 18. 
Citation. 
SECOND NATIONAL BANK ) 
v. 4 
FANNY SPRAGUE, Assignee of Mary Sprague. 


Tue STATE OF RuopeE [sLAND AND PROVIDENCE PLANTATIONS, } . 
Providence, j 


,_* 


[u.s.] To the sheriffs of our several counties or to their deputies, 
Greeting: 


You are hereby required to notify Fanny Sprague, of Providence, 
assignee of Mary Sprague, of the filing in the office of the clerk of 7 
the supreme court for the county of Providence of the petition of See- ' 


ond National Bank and others representing that said Mary Sprague, 

on the 22nd of December, 1873, assigned to said respond- 
130 ~— ent 601 shares of the capital stock of the Quidnick Company, 

in trust for the benefit of her creditors; that said Fanny 
Sprague, by reason of her great age and infirmity, is incapable of 
executing the trust, and has failed so to do, and has permitted her > 
son, William Sprague, to use the said stock and other assigned prop- 


‘ 
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erty for his own benefit, and praying that said Fanny Sprague be 
required to render, upon oath, an inventory of the effects, estates, 
and credits conveyed as aforesaid to her, and to give bond, with 
sufficient sureties to the satisfaction of the court, for the faithful 
performance of said trusts, and in case of her neglect that she may 
be removed from said trust and some suitable person be appointed 
in her place; and also to cite the said respondent to appear before 
our supreme court, now holden at Providence, within and for the 
county of Providence, on the 25th dav of June, A. D. 1883, at 10 
o'clock a. m., that she may then and there show cause, if any she 
has, why the prayer of said petition should not be granted. 

Hereof fail not, and make true return of this writ with your do- 
ings thereon. 

Witness Hon. Thomas Durfee, chief justice of our supreme court, 
at Providence, this eighteenth day of June, A. D. 1883. 


CHARLES BLAKE, Clerk. 


PROVIDENCE, 8¢ : 
PROVIDENCE, June 18th, 1888. 

I have this day notified and cited the within-named respondent, 
Fanny Sprague, as commanded, by leaving a true and attested copy 
of this writ with her, in her hands and possession. 

CHARLES H. SCOTT, 
Deputy Sheriff. 


ics cascciesebitieeall nisiaielaaniienscanin 75 
CAT cnine enteneinnarduiianmaant 60 
Pe sisiinceshaiiasleniiths Gitiiceeapueaiiiatiotiis 10 
$1 45 
13 Petition No. 1880. (Filed June 18, 1883.) 


PROVIDENCE, 8¢: 
Supreme Court. March Term, A. D. 1885. 


To the honorable the supreme court of the State of Rhode Island: 

The undersigned, creditors of Mary Sprague, of Providence, in 
said county, respectfully show— 

First. That they are severally creditors of the said Mary Sprague, 
and that on or about the twenty-second day of December, A. D. 
1873, said Mary Sprague, by her deed of assignment in writing 
made and executed by her vvon the stock transfer book of the Quid- 
nick Company, a corporation organized under the laws of the State 
of Rhode Island, assigned, transferred, and conveyed to Fanny 
Sprague, of said Providence, six hundred and one shares of the cap- 
ital stock of said Quidnick Company, in trust for the equal benefit 
of all the creditors of her, the said Mary Sprague, and the said 
Fanny Sprague accepted the trusts of said deed of assignment, and 
the undersigned aver that as creditors of the said Mary Sprague 
they are severally interested in said deed of assignment. 
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Second. The petitioners further aver that the value of said shares 
of said stock of said Quidnick Company so assigned as aforesaid by 
the said Mary Sprague to the said Yanny Sprague exceeds the sum 
of sixty thousand dollars, and that the said Fanny Sprague, by reason 
of her great age and physical infirmity, is incapable of executing the 
trusts of said deed of assignment, and has, since the making thereof, 
wholly failed and neglected to execute the trusts thereof, and has 
authorized and permitted her son, William Sprague, who, on or 
about said twenty-second day of December, A. D. 1873, by a like 
deed of assignment, assigned to said Fanny Sprague one thousand 
and eighty-two shares of said stock of said Quidnick Company, in 
trust for the equal benefit of ail the creditors of him, the said Wil- 
liam Sprague, to manage, use, and control said stock and other stocks 
of said Quidnick Company held by said Fanny Sprague as assignee 
by like deeds of assignment of Amasa Sprague, William Sprague, 
and the A. & W. Spraguee Manufacturing Company, being a majority 
of the shares of stock of said Quidnick Company, for the sole use 
and benefit of the said William Sprague, Amasa Sprague, Mary 
Sprague, and the said Fanny Sprague, and has permitted the said 

William Sprague to control and manage the entire property 
132 = and business of said Quidnick Company for the sole use and 

benefit of the said William Sprague, Amasa Sprague, Mary 
Sprague, and the said Fanny Sprague in violation of the trusts of 
said deed, and has wholly neglected to apply said stock so assigned 
to her, the said Fanny Sprague, by the said Mary Sprague, or any 
part thereof or any earnings or income thereof, for any of the pur- 
poses named in said deed of assignment, and has wholly neglected 
to render to the creditors of said Mary Sprague any account of said 
stock so assigned to her by said Mary Sprague as aforesaid, and they - 
aver that said Mary Sprague and said Fanny Sprague are insolvent. 

Wherefore the petitioners pray that the said Fanny Sprague may 
by summary order be required to render upon oath to your honors 
an inventory of the effects, estates, and credits conveyed to her by : 
the said Mary Sprague by the said deed of assignment, and to give 
bond, with sufficient sureties to the satisfaction of your honors, for 
the faithful execution of the trusts of the said deed of assignment, 
and in case of her neglect to render such inventory or to give such 
bond that she, the said Fanny Sprague, may be removed from her 
ofiice and trust as assignee as aforesaid, and some suitable person or 
persons be thereupon appointed in her place as such assignee under 
said deed from said Mary Sprague. 

SECOND NAT. BANK, PROVIDENCE, R. L., 
WM. W. PAINE, Cashier. 
GLOBE NATIONAL BANK, 
By b. A. JACKSON, President. 
NATIONAL BANK OF COMMERCE OF  PROVI- 
DENCE, R.1., 
3y EDWARD A. GREENE, President. 
PEOPLE'S SAVINGS BANK, IN PROVIDENCE, 
By EDWARD A. GREENE, President. 
W.J. KING & SON. 
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J. P. CAMPBELL. 
WALDRON, WIGHTMAN & CO. 
EVANS & SEAGRAVE. 
B. W. EVANS. 
B. B. & R. KNIGHT. 
E. H. ROBINSON. 
JOHN H. MASON & SON. 
CRANSTON SAVINGS BANK, 

By ALEX. FARNUM, Receiver. 
BANK OF AMERICA, 

By A. C. TOURTELLOT, Cash. 
HENRY W. GARDNER. 
HIGGIN, LLOYD & CO., 

By JOHN M. O’ROURKE, Att'y. 
THOMAS BOYD, Jr. 
LIME ROCK NATIONAL BANK, 
J. W. ANGELL, Cash. 
MERCHANTS’ SAVINGS BANK, 
J. W. ANGELL, Treas. 
F.S. BROWNELL. 
THE FOURTH NATIONAL BANK, N. Y.,, 
O. D. BALDWIN, Pres’t. 

133 THE LEATHER MANUFACT’RS’ NAT. BANK OF 
a, 

By D. L. HOLDEN, Cash. 
CONTINENTAL NAT. B’K, N. Y., 

By EDW’D D. RANDOLPH, Pt. 
THE NAT'L B’K OF THE REPUBLIC, N. Y., 

By H. W. FORD, Pres’d’t. 
MERCHANTS’ EXCHANGE NAT’L BANK OF THE 

CITY OF NEW YORK, 

By WM. A. THOMSON, Pres’t. 
NATIONAL BROADWAY BANK, 

By Z. A. PALMER, Pres’t. 
BANK OF THE MANHATTAN COMPANY, 
WM. HENRY SMITH, Pres’t. 
METROPOLITAN NATIONAL BANK, N. Y., 
GEO. I. SEVIE, Jr., Pr't. 
HOPKINS & POMROY. 
NATIONAL BANK OF NORTH AMERICA, 
C. E. JACKSON, Cashier. 

C. H. PARKHURST, 
R. GARDNER, 

Solicitors for Petitioners. 


PROVIDENCE, 8¢: 


In the city of Providence, this 18th day of June, A. D. 1883, Henry 
W. Gardner, one of the signers of the foregoing petition, personally 
appeared before me and made oath that the statements in said peti- 
tion contained made upon his own knowledge are true, and so far as 
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made upon information and belief are true to the best of his knowl- 
edge, information, and belief. 
CHARLES H. PARKHURST, 
Notary Public. 


Decree for Inventory and Bond. (Filed July 19th, 1883.) 
PROVIDENCE, 8c: . 
Supreme Court. March Term, 1883. 


SECOND NATIONAL BANK et al. ) 
v . No. 1SSO. } 


FANNY SPRAGUE, Assignee of Mary Sprague. } : 


Upon the foregoing petition, upon hearing, it is ordered, adjudged, 
and “ecreed that Fanny Sprague, assignee of Mary Sprague 
134 ~— of 601 shares of the capital stock of the Quidnick Company, 
within twenty (20) davs from the date hereof, render unto 
said court, under oath, an inventory of the effects, estates, and credits 
conveyed to her by said Mary Sprague by the assignment dated | 
December 22, 1875, and also within said time give bond, with sure- - 
ties to the satisfaction of said court, in the sum of sixty thousand | 
dollars for the faithful performance of the trusts of said deed of as- ) 
signment. 
Kntered as decree of court, 75th day, M. T., 1885 (July 19 18895). 
by order: 


Aa 
Y 


HERBERT ALMY, 
Assistant Clerk. 
A true copy. 


Attest: CHARLES BLAKE, Clerk. | 
i 

ExXuipbir 19. 
Citation. 


GLOBE NATIONAL BANK ) 
U. 
Mary Spracue, Assignee of Fanny Sprague. j 


STATE OF RuopeE IsLAND AND PROVIDENCE PLANTATIONS, | ‘ 
: > OC . 
Providence, ) 


[xt.s.] To the sheriffs of our several counties or to their deputies, 
Greeting: 

You are hereby required to notify Mary Sprague, assignee of 
Fanny Sprague, both of Providence, of the filing in our supreme 
court for the county of Providence of the petition of the Globe Na- 
tional Bank and others representing that on the 22d day of Decem- : 
ber, A. D. 1873, Fanny Sprague assigned, transferred, and conveyed 
to the respondent 802 shares of the capital stock of the Quidnick 
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Company, in trust for the equal benefit of all the creditors of said 
Fanny Sprague, and the said Mary accepted the trusts of said deed 
of assignment; that the property assigned exceeds the sum of $80,000, 
and that said Mary Sprague is, by reason of her great age and phys- 
ical infirmity, incapable of executing the trust, and has failed so to 
do, and has permitted William Sprague to use the said stock and 
other assigned property for his own benefit; and praying that said 
Mary Sprague be ordered to render, upon oath, an inventory of the 
effects, estates, and credits conveyed by said deed of assign- 
135 ment to her by said Fanny Sprague, and to give bond, with 
sufficient sureties to the satisfaction of the court, for the 
faithful performance of said trusts, and in case of her neglect 
that she may be removed from said trust, and some suitable person 
be appointed in her place, and also to cite the said respondent to ap- 
pear before our supreme court, now holden at Providence, within 
and for the county of Providence, on the 25th day of June, A. D. 
1583, at 10 o’clock a. m., that she may then and there show cause, 
if any she has, why the prayer of said petition should not be granted. 
Hereof fail not, and make true return of this writ with your doings 
thereon. 
Witness Hon. Thomas Durfee, chief justice of our supreme court, 
at Providence, this 18th day of June, A. D. 1883. 


CHARLES BLAKE, Clerk. 
PROVIDENCE, 8¢ : 
PROVIDENCE, June 18th, 1883. 


I have this day notified and cited the within-named respondent, 
Mary Sprague, as commanded, by leaving a true and attested copy 


of this writ with her, in her hands and possession. 


CHARLES H. SCOTT, 
Deputy Sheriff. 
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Petition No. 1881. (Filed June 18, 1883.) 
PROVIDENCE, 8¢: 
Supreme Court. March Term, A. D. 1888. 
To the honorable the supreme court of the State of Rhode Island: 


The undersigned, creditors of Fanny Sprague, of Prvidence, in 
said county, respectfully show— 

First. That they are severally creditors of the said Fanny Sprague, 

and that on or about the twenty-second day of December, A. 

136 DD. 1873, the said Fanny Sprague, by her deed of assignment 

in writing made and executed by her upon the stock transfer 

16—213 
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book of the Quidnick Company, a corporation organized under the 
laws of the State of Rhode Island, assigned, transferred, and con- 
veyed to Mary Sprague, of said Providence, 802 shares of the vapi- 
tal stock of said Quidnick Company, in trust for the equal benefit of 
all the creditors of her, the said Fanny Sprague, and the said Mary 
Sprague accepted the trusts of said deed uf assignment, and the un- 
dersigned avers that as creditors of said Fanny Sprague they are 
severally interested in said deed of assignment. 

Second. The petitioners further aver that the value of said shares 
of said stock of said Quidnick Company so assigned as aforesaid by 
the said Fanny Sprague to the said Mary Sprague exceeds the sum of 
eighty thousand dollars, and that the said Mary Sprague, by reason 
of her great age and physical infirmity, is incapable of executing 
the trusts of the said deed of assignment, and has, since the making 
thereof, wholly failed and neglected to execute the trusts thereof, 
and has authorized and permitted her nephew, William Sprague, 
who, on or about said twenty-second day of December, A. D. 1878, 
by a like deed of assignment, assigned to his mother, said Fanny 
Sprague, 1,082 shares of said stock of said Quidnick Company, in 
trust for the equal benefit of all the creditors of him, the said Wil- 
liam Sprague, to manage, use, and control said stock for the sole use 
and benefit of the said William Sprague and the said Fanny Sprague 
and the said Mary Sprague, and has permitted the said William 
Sprague to use, control, and manage the entire property and busi- 
ness of the said Quidnick Company for the sole use and benefit of him, 
the said William Sprague, and the said Fanny Sprague and Mary 
Sprague, in violation of the trusts of said deed of assignment, and has 
wholly neglected to apply said stock so assigned to her by the said 
Fanny Sprague, or any part thereof or any. of the earnings or in- 
come thereof, for any of the purposes named in said deed of assign- 
ment, and has wholly neglected to render to the creditors of said 
Fanny Sprague any account of said stock so assigned to her by the 
said Fanny Sprague as aforesaid, and they aver that said Fanny 
Sprague and said Mary Sprague are insolvent. 

Wherefore the petitioners pray that the said Mary Sprague may, 
by summary order, be required to render upon oath to your honors 
an inve ntory of the effects, estates, and credits convey ed to her by 
the said Fanny Sprague by the said deed of assignment, and to give 
bond, with sufficient sureties to the satisfaction of your honors, for 
the faithful execution of the trusts of the said deed of assignment, 

and in case of her neglect to render such inventory or to give 
137 such bond that she, the said Mary Sprague, may be removed 
from her office and trust as assignee as aforesaid,and some 
suitable person or persons be thereupon appointed as such assignee 
under said deed from said Fanny Sprague. 
GLOBE NATIONAL BANK, 
By B. A. JACKSON, President. 
NATIONAL BANK OF COMMERCE OF PROVI- 
DENCE, R. I, 
By EDWARD A. GREENE, President. 


, 


’ 
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PEOPLE’S SAVINGS BANK, IN PROVIDENCE, 
By EDWARD A. GREENE, President. 
W. J. KING & SON. 
SECOND NATIONAL BANK OF PROVIDENCE, R. L., 
WILLIAM W. PAINE, Cashier. 
J. P. CAMPBELL. 
EVANS & SEAGRAVES. 
— B. B. & R. KNIGHT. 
JOHN H. MASON & SON. 
WALDRON, WIGHTMAN & CO. 
‘ B. W. EVANS. 
Kk. H. ROBINSON. 
CRANSTON SAVINGS BANK, 
ALEX. FARNUM, Receiver. 
BANK OF AMERICA, 
By A. C. TOURTELLOT, Cash. 
HENRY W. GARDNER. 
HIGGIN, LLOYD & CO. 
by JOHN M. OROUKE, Alt’y. 
THOMAS BOYD, Jr. 
LIME ROCK NATIONAL BANK, 
J. W. ANGELL, Cash. 
MERCHANTS’ SAVINGS BANK, 
J. W. ANGELL, Treas. 
F. S. BROWNELL. 
THE FOURTH NATIONAL BANK, N. Y., 
J O. D. BALDWIN, Pres’t. 
THE LEATHER MANUFACTURERS’ NATIONAL 
BANK OF N. Y.., 
By D. L. HOLDEN, Cash. 
CONT’L NAT’L BANK, N. Y.., 
By EDWARD D. RANDOLPH, /’%. 
THE NAT’L BK OF THE REPUBLIC, N. Y.., 
| By H. W. FORD, Pres't. 
MERCHANTS’ EXCHANGE NAT'L BANK OF THE 
CITY OF NEW YORK, 
By WM. A. THOMSON, Pres’ 
NATIONAL BROADWAY BANK, 
By Z. A. PALMER, Pres’t. 
BANK OF THE MANHATTAN COMPANY, 
WM. HENRY SMITH, frest. 
METROPOLITAN NAT'L B’K., N. Y., 
GEO. I. SEVIE, Jr., Pt. 
HOPKINS & POMROY. 
NATIONAL BANK OF NORTH AMERICA, 
C. E. JACKSON, Cashier. 


By 


tea 


’ 


H. PARKHURST, 
GARDNER, 


Solicitors for Petitioners. 


» 
\ 
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138 PROVIDENCE, sc: 


In the city of Providence, this 18th day of June, A. D. 1885, Henry 
W. Gardner, one of the signers of the foregoing petition, personally 
appeared before me and made oath that the statements in the fore- 
going petition, so far as made upon his own knowledge, are true, 
and as far as made upon information and belief are true to the best 
of his knowledge, information, and belief. 

CHARLES H. PARKHURST. 
Notary Public. 


Decree for Inventory and Bond. (Filed July 19, 1888.) 


PROVIDENCE, 8¢ : 
Supreme Court. March Term, 1883. 


GLOBE NATIONAL BANK et al. 
v, No. 1881. 
Mary SPRAGUE, Assignee of Fanny Sprague. 


Upon the foregoing petition, upon hearing, it is ordered, adjudged, 
and decreed that Mary Sprague, assignee of Fanny Sprague of 802 
shares of the capital stock of the Quidnick Company, w'thin twenty 
(20) days from the date hereof, render unto said court under oath an 
inventory of the effects, estates, and credits conveyed to her by said 
Fanny Sprague by the assignment dated December 22d, 1873, and 
also within said time give bond, with sureties to the satisfaction of 
said court, in the sum of eighty thousand dollars for the faithful 
performance of the trusts of said deed of assignment. 

Entered as decree of court, M. T., 75th day, 1883 (July 19). 

By order: 

HERBERT ALMY, 
Assistant Clerk. 
A true copy. 


Attest: CHARLES BLAKE, Clerk. 
139 Exuipir 20. 
Citation. 


NATIONAL BANK OF COMMERCE ef al. 
v. 
FANNY SPRAGUE, Assignee of William Sprague. 
Tue STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS, } 
. se: 
Providence, 
[x.s.] To the sheriffs of our several counties or to their deputies, 
Greeting : | 

You are hereby required to notify Fanny Sprague, of Providence, 

assignee of William Sprague, of the filing in the clerk’s office of our 


ed 
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supreme court for the county of Providence of the petition of Na- 
tional Bank of Commerce and others representing that they are 
creditors of said William Sprague, who, on December 22nd, 1873, 
made an assignment to Fanny Sprague of 1,082 shares of the capital 
stock of the Quidnick Company, in trust for the equal benefit of his 
creditors, and that said Fanny Sprague was, on, to wit, July 19th, 

1883, ordered by said court to render thereto under oath an inven- 

tory of the estates, effects, and credits conveyed to her by said assign- 
ment, and also within twenty days give bond, with sureties to the 
satisfaction of the court, in the sum of $100,000 for the faithful per- 
formance of the trusts of said assignment; yet, though said twenty 
days have elapsed, she has not complied with said order; and pray- 
ing that said Fanny Sprague be removed from her office and trust 
as assignee aforesaid, and that some suitable person be appointed in 
her place; and also to cite the saidrespondent to appear before our 
supreme court, holden at Providence, within and for the county of 
Providence, on the 25th day of August, A. D. 1883, at 10 o'clock a. 
m., that she may then and there show cause, if any she has, why 
the prayer of said petition should not be granted. 

Hereof fail not, and make true return of this writ with your doings 
thereon. 

Witness Hon. Thomas Durfee, chief justice of our supreme court, 
at Providence, this eighteenth day of August, A. D. 1883. 

CHARLES BLAKE, Clerk. 
140 PROVIDENCE, 8c: . 
PROVIDENCE, August 18th, 1883. 

I have this day notified and cited the within-named respondent, 
Fanny Sprague, as required, by leaving a true and attested copy of 
the within writ with her in her hands and possession. 

CHARLES H. SCOTT, 
Deputy Sheriff. 
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Petition for Removal. (Filed August 18, 1883.) 
PROVIDENCE, 8 
Supreme Court. March Term, 1883. 
To the honorable the supreme court of the State of Rhode Island: 

The undersigned creditors of William Sprague, of South Kings- 
ton, in said State, petitioning, respectfully show: 

First. That they are severally creditors of the said William 
Sprague, and that on or about the twenty-second day of December, 
A. D. 1873, said William Sprague, by a deed of assignment in writing 
made and executed by him on the stock transfer book of the Quid- 
nick Company, a corporation organized under the laws of said State 
of Rhode Island, assigned, transferred, and conveyed to Fanny 
Sprague, of Providence, in said county of Providence, one thousand 
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and eighty-two shares of the capital stock of said Quidnick Com- 
pany, in trust for the equal benefit of the creditors of him, said Wil- 
liam Sprague, and that the said Fanny Sprague .accepted the trusts 
of said assignment, and the undersigned aver that as creditors of 
the said William Sprague they are severally interested in said deed 
of assignment. 

And second. The petitioners further aver that the value of said 
shares of said stock of said Quidnick Company so assigned as afore- 
said by said William Sprague to said Fanny Sprague exceeds the 

sum of one hundred thousand dollars, and that the said Fanny 
141 Sprague, by reason of her great age and physical infirmity, 

is incapable of executing the trusts of said deed of assignment, 
and has, since the execution of said deed of assignment, wholly 
failed and neglected to execute the trusts thereof, and has author- 
ized and permitted the said William Sprague to manage, use, and 
contro! sal stock and other stock of said Quidnick Company held 
by her as assignee of Mary Sprague, Amasa Sprague, and the A. & 
W. Sprague Manufacturing Company, being a majority of the stock 
of said Quidnick Company, for the sole use and benefit of the said 
William Sprague, Amasa Sprague, Mary Sprague, and the said 
‘anny Sprague, and has permitted the said assignor, William 
Sprague, to control and manage the entire property and business of 
said Quidnick Company for his and her own use and benefit and 
for the use and benefit of said Amasa Sprague and Mary Sprague, 
in violation of the trusts of said deed, and has wholly neglected to 
apply said stock so assigned to her by said William Sprague, or any 
part thereof or any earnings or income thereof, for any of the pur- 
poses named in said deed of assignment, and has wholly neglected 
to render to the creditors of said William Sprague any account of 
said stock so assigned to her by said William Sprague as aforesaid, 
and they aver that said Fanny Sprague and said William Sprague’ 
are insolvent. 

And third. The petitioners further aver that on the eighteenth 
day of June, A. D. 1882, certain of the creditors of said William 
Sprague, including your petitioners, filed in the office of the clerk 
of the supreme court a petition, addressed to this honorable court, 
containing the averments in this petition above contained and 
praying that the said Fanny Sprague might be, by summary order, 
directed and required to render upon oath to your honors an inven- 
tory of the eflects, estates, and credits conveyed to her by the sald 
William Sprague by the said deed of assignment, and to give bond, 
with suflicient sureties to the satisfaction of your honors, for the 
faithful execution of the trusts of said deed of assignment; that a 
citation was duly ordered and issued upon said petition and served 
upon the said respondent, Fanny Sprague, and that said petition 
came on for a hearing before this honorable court on the 19th day 
of July, A. D. 1883, and that upon the hearing of said petition on 
said day a decree of this court was made ordering, adjudging, and 
decreeing that said Fanny Sprague, assignee of William Sprague of 
1,082 shares of the stock of the Quidnick Company, within twenty 
(20) days of the date of said decree (said decree being dated July 
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19, 1883), render unto said court under oath an inventory of 
142 the estates, effects, and credits conveyed to her by said W illiam 

Sprague by the assignment dated December 24, 1873, and 
also within ‘said time give bond, with sureties to the satisfaction of 
said court, in the sum of one hundred thousand dollars for the faith- 
ful performance of the trusts of said deed of assignment; and the 
petitioners further aver that, notwithstanding said decree of this 
honorable court, the said respondent, Fanny Sprague, did not within 
said twenty days from the date of said decree render unto said court 
any inventory of the estate, effects, and credits conveyed to her by 
said deed of assignment, and did not within said twenty days give 
any bond for the faithful performance of the trusts of said deed of 
assignment, as required by said decree of said court, but on the con- 
trary neglected so to do. 

Wherefore the petitioners pray that the said Fanny Sprague may 
be removed from her office and trust as assignee of the said William 
Sprague under said deed of assignment, and that some suitable per- 
son or persons be thereupon appointed in her place, as assignee 
under said deed from said William Sprague, to receive, take, and 
recover ull the effects, estates, and credits conveyed in said deed of 
assignment, and the same to hold and dispose of for the uses, in- 
tents, and purposes set forth in said deed of assignment. 

NATIONAL BANK OF COMMERCE, 
By CHARLES MORRIS SMITH, Vice-Pres’t. 
GLOBE NATIONAL BANK, 
By B. A. JACKSON, President. 
SECOND NATIONAL BANK, 
WM. W. PAINE, Cashier. 
PEOPLE'S SAVINGS BANK, 
ROBERT KNIGHT, Vice-Pres., 
A. C. HOWARD, Treas 
EK. H. ROBINSON. 
WM. D. BRAYTON. 
HENRY W. GARDNER. 
MERCHANTS’ SAVINGS BANK, 
By J. W. ANGELL, Treas. 
LIME ROCK NATIONAL BANK, 
J. W. ANGELL, Cash. 
NATIONAL BANK OF NORTH AMERICA, 
C. E. JACKSON, Cash. 
b e OF AMERICA, 
By A. C. TOURTELLOT, Cash. 
GORHAM P. POMROY. 
EVANS & SEAGRAVE. 
B. B. & R. KNIGHT. 
J. P. CAMPBELL. 
JOHN H. MASON & SON. 
FRANCIS S. BROWNELL 
WM. H. HOPKINS. 
ES H. PARKHURST, 
ONE GARDNER, 
Solicitors for Petitioners. 
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143. PROVIDENCE, sc: 

[In the city of Providence, in said county, this 15th day of August, 
A. D. 1883, Henry W. Gardner, one of the signers of the foregoing 
petition, personally appeared and made oath that the statements In 
the said petition made upon his own knowledge are true, and so far 
as made upon information and belief are true, to the best of: his 
knowledge, information, and belief. 

before me— 

RATHBONE GARDNER, 
Notary Public. 


Order of Notice. (Entered August 20, 1883.) 


PROVIDENCE, 8¢ : 
Supreme Court. 


NATIONAL BANK OF COMMERCE and Others 
v -M.T. No. 1888. 


FANNY SpraGuk, Assignee of William Sprague. 


On the filing of this petition, praying that said Fanny Sprague 
may be removed from her trust as assignee of William Sprague and 
that some suitable person may be appointed in her place, it is ordered 
that the same stand for hearing on Saturday,the 25th day of August, 
A. D. 1883, at ten o’clock in the forenoon, and that notice thereof to 
all persons that they may appear, if they shall see fit, and be heard 
thereon be given by publishing a certified copy of this order in the 
Providence Daily Journal, a public newspaper published in Provi- 
dence, on two different days, of which the last shall not be later than 
the 22d day of August, i883. 

Entered as the order of the court August 20th, 1883. 

By order: 

HERBERT ALMY, 
Assistant Clerk. 


144 | certify the above to be a certified copy of the order of the 
court in the within petition published in the Providence Daily 
Journal August 21st and 22d, 1883, a public newspaper published 
in Providence. 
HERBERT ALMY, 
Assistant Clerk. 


Final Decree. (Filed August 25, 1883.) 
PROVIDENCE, 8¢ : 
Supreme Court, August 25, 1883. 


NATIONAL BANK OF COMMERCE and Others \ 
v. M 
Fanny SPRAGUE, Assignee of William Sprague. } 


.T. No. 1888. 


This cause came on to be heard before the court upon the plead- 


Gee alte tole 


—-_ wa & 


THE QUIDNICK COMPANY ET AL. 129 


ings and evidence, and counsel were heard thereon, and upon con- 
sideration thereof, it appearing to the court that notice of the pend- 
eucy thereof had been given to the respondent, and that all parties 
interested therein had been notified by publication, as required by 
the order of the court herein, and that said Fanny Sprague, assignee 
as aforesaid, has neglected to file an inventory and give bond, as re- 
quired by the decree of said couri, it is ordered, adjudged, and de- 
creed that the said Fanny Sprague, assignee of William Sprague of 
1,082 shares of the capital stock of the Quidnick Company, a cor- 
poration organized under the laws of the State of Rhode Island, be, 
and she hereby is, removed from the said office of assignee of said 
William Sprague; and it is also further ordered, adjudged, and de- 
creed that Gorham P. Pomroy, of Providence, in said county, be, 
and he hereby is, appointed assignee of said William Sprague of 
said 1,082 shares of said stock of said Quidnick Company, with all 
the powers and subject to all the liabilities set forth in chapter 237 
of the Public Statutes of Rhode Island. 
Entered as decree of court August 25, 1883. 
By order: HERBERT ALMY, 
Assistant Clerk. 


145 Exuipir 21. 
Citation. 


NATIONAL BANK OF CoMMERCE ef al. \ 
v. 
FANNY SPRAGUE, Assignee of Amasa Sprague. | 


‘THe State or Raope Istanp and Provipence PLANTATIONS, | ., | 
Providence, 


[u. s} To the sheriffs of our several counties or to their deputies, 
Greeting ° 

You are hereby required to notify Fanny Sprague, of Providence, 
assignee of Amasa Sprague, of the filing in the supreme court, for 
the county of Providence, of the petition of National Bank of Com- 
merce and others representing that they are creditors of said Amasa 
Sprague, who, on December 22nd, 1873, made an assignment to 
Fanny Sprague of 1,082 shares of the capital stock of the Quidnick 
Company, in trust for the equal benefit of his creditors, and that 
said Fanny Sprague was, on, to wit, July 19th, 1885, ordered by said 
court to render thereto, under oath, an inventory of the estates, 
effects, and credits conveyed to her by said assignment, and also 
within twenty days give bond, with sureties satisfactory to the 
court, in the sum of $100,000 for the faithful performance of the 
trusts of said assignment; yet, though said twenty days have 
elapsed, she has net complied with said order; and praying that 
said Fanny Sprague be removed from her office and trust aforesaid, 
aud that some suitable person be appointed in her place; and also 
to cite the said respondent to appear before our supreme court, 
holden at Providence, within and for the county of Providence, on 
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the 25th day of August, A. D. 1883, at 10 o’clock a. m., that she may 
then and there show cause, if any she has, why the prayer of said 
petition should not be granted. 
Hereof fail not, and make true return of this writ with your doings 
thereon. 
Witness Hon Thomas Durfee, chief justice of our supreme court, 
at Providence, this eighteenth day of August, A. D. 1883. 
CHARLES BLAKE, Clerk. 
PROVIDENCE, 8c: 
PrRovIDENCE, August 18th, 1883. 
[ have this day notified and cited the within-named re- 
146 = spondent, Fanny Sprague, as required, by leaving a true and 
attested copy of the within writ with her, in her hands and 
possession. 
CHARLES H. SCOTT, 
Deputy Sheriff 
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Petition for Removal. (Filed August 18, 1583.) 
PROVIDENCE, 8¢ : 
Supreme Court. March Term, 1883. 


To the honorable the supreme court of the State of Rhode Island: 

The undersigned, creditors of Amasa Sprague, of Cranston, in 
said county, petitioning, respectfully show— 

lirst. That they are severally creditors of the said Amasa Sprague, 
and that on or about the twenty-second day of December, A. D. 
1875, the said Amasa Sprague, by a deed of assignment in writing 
made and executed by him on the stock transfer book of the Quid- 
nick Coiuipany, a corporation organized under the laws of the State 
of Rhode Island, assigned, transferred, and conveyed to Fanny 
Sprague, of Providence, in said county, 1,082 shares of the capital 
stock of the Quidnick Company, in trust for the equal benefit of all 
the creditors of him, the said Amasa Sprague, and the said Fanny 
Sprague accepted the trusts of said deed of assignment, and the un- 
dersigned aver that as creditors of the said Amasa Sprague they 
are severally interested in said deed of assignment. 

Second. The petitioners further aver that the value of said shares 
of said stock of said Quidnick Company so assigned as aforesaid 
by the said Amasa Sprague to said Fanny Sprague exceeds the 
sum of one hundred thousand dollars, and that the said Fanny 
Sprague, by reason of her great age and physical infirmity, is 
incapable of executing the trusts of said deed of assignment, and has, 
since the making of said deed, wholly failed and neglected to execute 
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the trusts thereof, and has authorized and permitted her son, William 
Sprague, who, on or about said twenty-second day of December, 

A. D. 1873, by a like deed of assignment, assigned to her 1,082 
147 shares of said stock of said Quidnick Company, in trust for 

the equal benefit of all the creditors of him, the said William 
Sprague, to manage and control said stock and other stock of said 
company held by her, by lke deeds of assignment, as assignee of 
said William Sprague, Mary Sprague, and the A. & W. Sprague 
Manufacturing Company, being a majority of the shares of stock of 
said Quidnick Company, for the sole use and benefit of the said Wil- 
liam Sprague, Amasa Sprague, Mary Sprague, and the said Fanny 
Sprague, and has permitted the said William Sprague to control and 
manage the entire property and business of the said Quidnick Com- 
pany for the use and benefit of the said William Sprague, Amasa 
Sprague, Mary Sprague, and Fanny Sprague, in violation of the 
trusts of said deed, and has wholly neglected to apply said stock so 
assigued to her by said Amasa Sprague, or any part thereof, or any 
‘arnings or income thereof, for any of the purposes named in said 
deed of assignment, and has wholly neglected to render to the cred- 
itors of said Amasa Sprague any account of said stock so assigned 
to her by the said Amasa Sprague as aforesaid, and they aver that 
said Fanny Sprague and said Amasa Sprague are insolvent. 

Third. The petitioners further aver that on the eighteenth day of 
June, A. D. 1883, certain of the creditors of said Amasa Sprague, in- 
cluding your petitioners, filed in the office of the clerk of this 
supreme court a petition addressed to this honorable court contain- 
ing the averments in this petition above contained, and praying that 
the said Fanny Sprague might be, by summary order, directed and 
required to render, upon oath, to your honors an inventory of the 
effects, estates, and credits conveyed to her by the said Amasa 
Sprague by the said deed of assignment, and to give bond, with suf- 
ficient sureties to the satisfaction of your honors, for the faithful ex- 
ecution of the trusts of said deed of assignment; and that a citation 
was duly ordered and issued upon said petition and was served upon 
the said respondent, Fanny Sprague, and that said petition came on 
for a hearing before this honorable court on the nineteenth day of 
July, A. D. 1883, and that upon the hearing of said petition on said 
day a decree of this court was made ordering, adjudging, and de- 
creeing that said Fanny Sprage, assignee of Amasa Sprague of 1,082 
shares of the stock of the Quidnick Company, within twenty days 
from the date of said decree (said decree being dated July 19, 1883) 
render unto said court, under oath, an inventory of the effects, 
estates, and credits conveyed to her by said Amasa Sprague by the as- 

signment dated December 22, 1875, and also within said time 
148 __—s give bond, with sureties to the satisfaction of said court, in 

the sum of one hundred thousand dollars for the faithful per- 
formance of the trusts of said deed of assignment; and the peti- 
tioners further aver that, notwithstanding said decree of this court, 
the said respondent, Fanny Sprague, did not within said twenty 
days from the date of said decree render unto said court any in- 
ventory of the estates, effects, and credits conveyed to her by said 
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deed of assignment from said Amasa Sprague, and did not within 
said twenty days give any bond for the faithful performanee of the 
trusts of said deed of assignment, as required by said decree of said 
court, but, on the contrary, neglected so to do. 

Therefore the petitioners pray that the said Fanny Sprague may 
be removed from her office and trust as assignee of the said Amasa 
Sprague under said deed of assignment, and that some suitable per- 
son or persons be thereupon appointed in her place as assignee under 
said deed from said Amasa Sprague to receive, take, and recover 
all the effects, estates, and credits conveyed in said deed of assign- 
ment, and the same to hold and dispose of for the uses, interests, 
and purposes set forth in said deed of assignment. 

NATIONAL BANK OF COMMERCE, 
jy CHARLES MORRIS SMITH, Vice-Pres't. 
GLOBE NATIONAL BANK, 
B. A. JACKSON, President. 
SECOND NATIONAL BANK, 
WM. W. PAINE, Cashier. 
PEOPLE’S SAVINGS BANK, 
ROBERT KNIGHT, Vice-Pres't, 
A.C. HOWARD, Treas. 
KE. H. ROBINSON. 
WM. D. BRAYTON. 
, GORHAM P. POMROY. 
HENRY W. GARDNER. 
B. B. & R. KNIGHT. 
J. P. CAMPBELL. 
JOHN H. MASON & SON, 
MERCHANTS’ SAVINGS BANK, 
By J. W. ANGELL, Treas. 
LIME ROCK NATIONAL BANK, 
Bv J. W. ANGELL, Cash’r. 
NATIONAL BANK OF NORTH AMERICA, 
By C. E. JACKSON, Cash. 
BANK OF AMERICA, 
By A. C. TOURTELLOT, Cash. 
EVANS & SEAGRAVE. 
FRANCIS S. BROWNELL. 
WM. H. HOPKINS. 
RATHBONE GARDNER, 
CHARLES H. PARKHURST, 


Solicitors for Petitioners. 


By 


149 PROVIDENCE, sc: 


In the city of Providence, in said county, this 15th day of August, 
A. D. 1883, Henry W. Gardner, one of the signers of the foregoing 
petition, personally appeared and made oath that the statements in 
the said petition made upon his own knowledge were true, and so 
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far as made upon information and belief are true to the best of his 
knowledge, information, and belief. 
before me— 
RATHBONE GARDNER, 
Notary Public. 


Order of Notice. (Filed August 20, 1883.) 


PROVIDENCE, 8¢ : 
Supreme Court. 


NATIONAL BANK OF COMMERCE and Others ) 
v. -M.T. No. 1889. 
l'aANNY SPRAGUE, Assignee of Amasa Sprague. 


On the filing of this petition, praying that said Fanny Sprague 
may be removed from her trust as assignee of Amasa Sprague and 
that some suitable person may be appointed in her place, it is or- 
dered that the same stand for hearing on Saturday, the 25th day of 
August, 1883, at 10 o'clock in the forenoon, and that notice thereof 
to all persons interested that they may appear, if they shall see fit, 
and be heard thereon be given by publishing a certified copy of 
this order in the Providence Daily Journal, a public newspaper pub- 
lished in Providence, on two different days, of which the last shall 
be not later than the 22nd day of August, 1883. 

entered as the order of the court August 20th, 1883. 

By order: HERBERT ALMY, 

Assistant Clerk. 


I certify the above to be a certified copy of the order of the court 
in the within petition published in the Providence Daily Journal, a 
public newspaper published in Providence, August 21st and 22d, 
1883. 

HERBERT ALMY, 


Assistant C lerk. 


150 Final Decree. (Filed August 25, 1853.) 


PROVIDENCE, 8¢: 


Supreme Court, August 25, 1550. 
NATIONAL BANK OF CoMMERCE and Others 
v _M.T. 


'- No. LSS. 
Fanny SprRAGUE, Assignee of Amasa Sprague. j 


This cause came on to be heard before the court upon the plead- 
ings and evidence, and counsel were heard thereon, and upon con- 
sideration thereof, it appearing to the court that notice of the pend- 
ency thereof had been given to the respondent, and that all parties 
interested therein had been notified by publication, as required by 
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the order of the court herein, and that said Fanny Sprague, assignee 
as aforesaid, has neglected to file an inventory and give bond, as re- 
quired by the decree of said court, it is ordered, adjudged, and de- 
creed that the suid Fanny Sprague, assignee of Amasa Sprague of 
1,082 shares of the eapital stock of the Quidnick Company, a cor- 
poration organized under the laws of the State of Rhode Island, be, 
and she hereby is, removed from the said oftice of assignee of said 
Amasa Sprague of said 1,082 shares of said stock ; and it is also 
further ordered, adjudged, and decreed that Gorham P. Pomroy, of 
Providence, in said county, be, and he hereby is, appointed assignee 
of said Amasa Sprague of said 1,082 shares of said stock, with all 
the powers and subject to all the liabilities set forth in chapter 237 of 
the Publie Statutes of Rhode Island. 

[entered as decree of court August 25, 1885. 

by order: HERBERT ALMY, 

Assistant Clerk. 
A true copy. 


Attest : CHARLES BLAKE, Clerk. 
15] exuipir 22. 
NATIONAL BANK OF COMMERCE 
. 


Fanny Spracur, Assignee of A. & W. Sprague M’f’g Co. } 


THe STATE OF RuHopDE ISLAND AND PROVIDENCE PLANTATIONS, | oy 


Providence. j 


[x.s.] To the sheriffs of our several counties or to their deputies, 
Greeting: 

You are hereby required to notify Fanny Sprague, assignee of the 
A. & W. Sprague Manufacturing Company, of the filing in our su- 
preme court, for the county of Providence, of the petition of Na- 
tional Bank of Commerce and others representing that they are 
creditors of A. & W. Sprague M’f'g Co., which, on the 22d day of 
December, 1875, made an assignment to the said Fanny Sprague of 
455 shares of the capital stock of the Quidnick Company, in trust 
for the equal benefit of its creditors, and that said Fanny Sprague 
was, on, to wit, July 19th, 1883, ordered by said court te render 
thereto, under oath, an inventory of the estates, effects, and credits 
conveyed to her by said assignment, and also, within twenty days, 
give bond, with sureties satisfactory to the court, in the sum of 
$40,000 for the faithful performance of the trusts of said assign- 
ment; yet, though said twenty days have elapsed, she has not 
complied with said order; and praying that said Fanny Sprague be 
removed from her oflice of assignee aforesaid, and that some suit- 
able person be appointed in her place, and also to cite the said re- 
spondent to appear before our supreme court, holden at Providence, 
within and for the county of Providence, on the 25th day of Au- 
gust, A. D, 1883, at 10 o'clock a. m., that she may then and there 
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show cause, if any she has, why the prayer of said petition should 
not be granted. 
Hereof fail not, and make true return of this writ with your 
doings thereon. 
Witness Hon. Thomes Durfee, chief justice of our supreme court, 
at Providence, this eighteenth day of August, A. D. 1885. 
CHARLES BLAKE, Clerk. 


152 PROVIDENCE, sc: 
» . _— ‘ ~~) 
ProvipEeNcr, August 18th, 1585. 

I have this day notified and cited the within-named respondent, 
Fanny Sprague, as required, by leaving a true and attested copy of 
the within writ with her, in her hands and possession. 

CHARLES H. SCOTT, 
Deputy She rif. 


Service Spe eaeseoe Seo eeaaneoaaoee 75 
CT << ounce conmineeieia 60 
I ie 10 

$1 45 


‘etition for Removal. (Filed August 18, 1885.) 
PROVIDENCE, 8¢: 
Supreme Court. March Term, A. D. 1885. 


To the honorable the supreme court of the State of Rhode Island: 

The undersigned, creditors of the A. & W. Sprague Manufactur- 
ing Company, a corporation organized under the laws of the State 
of Rhode Island, petitioning, respectfully show— 

First. That they are severally creditors of the said A. & W. Sprague 
Manufacturing Company, a corporation organized under the laws of 
the State of Rhode Island, and that on or about the twenty-second 
day of December, A. D. 1873, said A. & W. Sprague Manufactur- 
ing Company, by its written deed of assignment made and exe- 
cuted by said corporation on the stock transfer book of the Quid- 
nick Company, a corporation organized under the laws of said 
State, assigned, transferred, and conveyed to Fanny Sprague, of 
Providence, in said county, four hundred and fifty-five shares of the 
capital stock of the said Quidnick Company, in trust for the equal 
benefit of all the creditors of the said A. & W. Sprague Manutact- 
uring Company, and that the said Fanny Sprague accepted the 
trust of said deed of assignment, and the undersigned aver that, as 
creditors of the said A.& W.Sprague Manufacturing Company, they 

are severally interested in said deed of assignment. 
153 Second. The petitioners further aver that the value of said 
shares of said stock of said Quidnick Company so assigned 
as aforesaid to said Fanny Sprague by said A. & W. Sprague Manu- 
facturing Company exceeds the sum of fifty thousand dollars, and 
that the said Fanny Sprague, by reason of her great age and 
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physical infirmity, is incapable of executing the trust of said deed 
of assignment, and hi as, since the making the reof, wholly failed and 
neglected to execute the trusts thereof, and has authorized and per- 
mitted her son, William Sprague, who, on or about the said twenty- 
second day of December, by a like de« sd of assignment, assigned to 
her ten thousand and eighty -two shares of the capital stock of the 
said Quidnick Company, in trust for the equal benefit of all the 
creditors of hi:a, the said William Sprague, to manage and control 
said stock and other stocks of said Quidnick Company held by her 

as assignee of said William Sprague, Amasa Sprague, and Mary 
Sprague, being a majority of the stock of said Quidnick Company, 
for the sole use and benefit of the said William Sprague, Amasa 
Sprague, Mary Sprague, and the said Fanny Sprague, and has per- 
mitted the said William Sprague to control and manage the 
entire property and business of the said Quidnick Company for the 
sole use and benefit of said William Sprague, Amasa Sprague, Mary 
Sprague, and Fanny Sprague, in violation of the trusts of said deed 
of assignment, and has wholly neglected to apply said stock so as- 
signeu to her by said A. & W. Sprague Manufacturing Company, or 
any part thereof or any earnings or income thereof, for any of the 
purposes named in the said deed of assignment, and has wholly 

neglected to render to the creditors of said A. & W. Sprague Manu- 
facturing Company any account of said stock so assigned to her by 
said A. & W. Sprague Manufacturing Company as aforesaid, and 
they aver that the said Fanny Sprague and the said A. & W. Sprague 
Manufacturing C ompany are insolvent. 

Third. The } petitioners further aver that on the eighteenth day of 
June, A. D. 1883, certain of the creditors of said A. & W. Sprague 
Manufacturing Company, including your petitioners, filed in the 
office of the clerk of the supreme court a petition addressed to this 
honorable court containing the averments in this petition above 
contained, and praying that the said Fanny Sprague might be by 
summary order directed and required to render upon oath to your 
honors an inventory of the effects, estates, and credits conveyed to 
her by the said A. & W. Sprague Manufacturing Company by the 
said deed of assignment, and to give bond, with sufficient sure- 

ties to the satisfaction of your honors, for the faithful execu- 
154 _—ition of the trusts of said deed of assignment; thata citation 

was duly ordered and issued upon said petition, and was 
served upon the said Fanny Sprague, the respondent, and that said 
petition came on for a hearing before this court on the nineteenth | 
day of July, A. D. 1883, and that upon the hearing of said petition 
on said day a decree of this court was made ordering, adjudging, 
and decreeing that said Fanny Sprague, assignee of the A. & W. 
Sprague Manufacturing Company of four hundréd and fifty-five 
shares of the stock of the Quidnick Company within twenty days 
of the date of said decree (said decree being dated July 19, 1883), 
render unto said court under oath an inventory of the estates, effects, 
and credits conveyed to her by said A. & W. Sprague Manufactur- 
ing Company by the assignment dated December twenty-second, 
1873, and also within said time give bond, with sureties to the satis- 
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faction of said court, in the sum of forty thousand dollars for the 
faithful performance of the trusts of said deed of assignment. 

And the petitioners further aver that, notwithstanding said decree 
of this court, the said respondent, Fanny Sprague, did not within 
said twenty days from the date of said decree render unto said court 
any inventory of the estates, effects, and credits conveyed to her by 
said deed of assignment, and did not within said twenty days give 
any bond for the faithful performance of the trusts of said deed of 
assignment, but, on the contrary, neglected so to do. Where- 
fore the petitioners pray that the said Fanny Sprague may be 
removed from her office and trust as assignee of the said A. & W. 
Sprague Manufacturing Company under said deed of assignment, and 
that some suitable person or persons be thereupon appointed in her 
place as assignee under said deed from said A. & W. Sprague Manu- 
facturing Company to receive, take, and recover all the effects, 
estates, and credits conveyed in said deed of assignment, the and 
same to hold and dispose of for the uses, interests, and purposes set 
forth in said deed of assignment. 


NATIONAL BANK OF COMMERCE, 
By CHARLES MORRIS SMITH, Vice-President. 
GLOBE NATIONAL BANK, 
By B. A. JACKSON, President. 
SECOND NATIONAL BANK, 
By WILLIAM W. PAINE, Cashier. 
PEOPLE’S SAVING BANK, 
ROBERT KNIGHT, Vice-President ; 
A. C. HOWARD, Treasurer. 
E. H. ROBINSON. 
WM. D. BRAYTON. 
B. B. & R. KNIGHT. 
J. P. CAMPBELL. 
155 HENRY W. GARDNER. 
JOHN H. MASON & SON. 
MERCHANTS’ SAVINGS BANK, 
By J. W. ANGELL, Treas. 
LIME ROCK NATIONAL BANK, 
By J. W. ANGELL, Cash. 
NATIONAL BANK OF NORTH AMERICA, 
By C. E. JACKSON, Cashier. 
BANK OF AMERICA, 
By A. C. TOURTELLOT, Cash. 
GORHAM P. POMROY. 
EVANS & SEAGRAV E. 
FRANCIS S. BROWNELL. 
WM. H. HOPKINS. 
BONE GARDNER, 
LES H. PARKHURST, 


Solicitors for Petitioners. 
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PROVIDENCE, 8¢: 


In the city of Providence, in said county, this 15th day of August, 
A. D. 1888, Henry W. Gardner, one of the signers of the foregoing 
petition, personally appeared and made oath that the statemenis In 
the said petition made upon his own knowledge were true, and so 
fur as made upon information and belief were true tothe best of his 
knowledge, intormation, and belief. 

before me— 

RATHBONE GARDNER, 
Notary Public. 


Order of Notice. (Filed Auqust 20, 1883.) 


PROVIDENCE, 8¢: 
Supreme Court. 


NAfIONAL BANK OF COMMERCE and Others ) 

, I 

{ ray . 
. : , _-—e >. ks BO Eee 
FANNY SpRAGUE, Assignee of the A. & W. | 


Sprague M’f’g Co. 


On the filing of this petition praving that said Fanny Sprague 
may be removed from her trust as assignee of said A. & W. Sprague 
Manufacturing Company,and that some suitable person may be ap- 
pointed in her place, it is ordered that the same stand for hearing on 
Saturday, the 25th day of August, 1883, at ten o’clock in the fore- 
noon, and that notice thereof to all persons interested, that they may 
appear if they shall see fit and be heard thereon, be given by pub- 

lishing a certified copy of this order in the Providence Daily: 
156 = Journal, a public newspaper published in Providence on two 

different days, of which the last shall be not later than the 
22d day of August, 1888. 

Entered as the order of the court August 20th, 1883. 

by order: 

HERBERT ALMY, 
Assistant Clerk. 


[ certify the above to be a certified copy of the order of the court 
in the within petition published in the Providence Daily Journal, 
a public newspaper published in Providence, August 21st and 22d, 
1583. 


HERBERT ALMY, 


Assistant Clerk. 
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Final Decree. (Filed August 25, 1883.) 
PROVIDENCE, 8¢: 
Supreme Court, August 25, 1883. 
v 


FANNY SPRAGUE, Assignee of the A. & W. 
Sprague Manufacturing Company. 


NATIONAL BANK oF CoMMERCE and Others ) 
ry y ’ 
>M. T. No. 1890 


This cause came on to be heard before the court upon the plead- 
ings and evidence and counsel were heard thereon, and upon con- 
sideration thereof, it appearing to the court that notice of the pend- 
ency thereof had been given to the respondent, and that all parties 
interested therein had been notified by publication, as required by 
the order of the court herein, and that said Fanny Sprague, assignee 
as aforesaid, has neglected to file an inventory and give bond, as re- 
quired by the decree of said court, it is ordered, adjudged, and de- 
creed that the said Fanny Sprague, assignee of the A. & W. Sprague 
Manufacturing Company of 455 shares of the capital stock of the 
Quidnick Company, a corporation organized under the laws of the 
State of Rhode Island, be, and she hereby is, removed from the said 
oflice of assignee of said A. & W. Sprague Manufacturing Company; 
and it is also further ordered, adjudged, and decreed that Gorham 

P. Pomroy, of Providence, in said county, be, and he hereby 
157 _—is, appointed assignee of said A. & W. Sprague of said 455 
shares of said stock of said Quidnick Company, with all the 
powers and subject to all the liabilities in chapter 237 of the Publie 
Statutes of Rhode Island. 
Kntered as decree of court August 25th, 1883 
By order: HERBERT ALMY, 


Assistant Clerk. 
Exuipit 23. 
Citation. 


Sreconp NATIONAL BANK 
a 


Fanny Spraaue, Assignee of Mary Sprague. } 


Tue Srate or Ruope IsLAND AND PROVIDENCE PLANTATIONS, |} 


; 90° 
Providence, } 


[u.s.] To the sheriffs of our several counties or to their deputies, 
Greeting : 

You are hereby required to notify Fanny Sprague, of Providence, 
assignee of Mary Sprague, of the filmmg in our supreme court for the 
county of Providence, of the petition of Second National Bank and 
others representing that they are creditors of said Mary Sprague, 
who, on December 22d, J873, made an assignment to said Fanny 
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Sprague of 601 shares of the capital stock of the Quidnick Company, 
in trust for the equal benefit of her creditors, and that said Fanny 
Sprague was, on, to wit, July 19th, 1885, ordered by said court to 
render thereto, under oath, an inventory of the estates, effects, and 
credits conveyed to her by said assignment, and also within twenty 
days to give bond, with sureties satisfactory to the court, in the sum 
of $60,000 for the faithful performance of the trusts of said assign- 
ment; yet, though said twenty days have elapsed, she has not com- 
plied with said order; and praying that said Fanny Sprague be re- 
moved from her office and trust aforesaid, and that some suitable 
person be appointed in her place, and also to cite the said respond- 
ent to appear before our supreme court, holden at Providence, within 
and for the county of Providence, on the 25th day of August, A. D. 
1883, at 10 o’clock a. m., that she may then and there show cause, 
if any she has, why the prayer of said petition should not be granted. 
Hereof fail not, and make true return of this writ with your doings 
thereon. 
158 Witness Hon. Thomas Durfee, chief justice of our supreme 
court, at Providence, this eighteenth day of August, A. D. 
1883. 
CHARLES BLAKE, Clerk. 
PROVIDENCE, 8¢ ; 
PROVIDENCE, August 18th, 1883. 

[ have this day notified and cited the within-named respondent, 
Fanny Sprague, as required, by leaving a true and attested copy of 
the within writ with her in her hands and possession. 

CHARLES H. SCOTT, 
Deputy Sheriff. 
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Petition for Removal. (filed August LS, LSS8u.) 
PROVIDENCE, 8¢ : 
Supreme Court. March Term, 1883. 


To the honorable the supreme court of the State of Rhode Island: 

The undersigned, creditors of Mary Sprague, of Providence, in said 
county, petitioning, show: 

First. ‘That they are severally creditors of the said Mary Sprague, 
and that on or about the twenty-second day of December, A. D. 1873, 
the said Mary Sprague, by a deed of assignment in writing made 
and executed by her on the stock transfer books of the Quidnick 
Company, al corporation organized under the laws of the State of 
Rhode Island, assigned, transferred, ana conveyed LO leanny Sora rue, 
of said Providence, 601 shares of the capital stock of said Quidnick 
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Company, in trust for the equal benefit of all the creditors of her, the 
said Mary Sprague, and the said Fanny Sprague accepted the 
trusts of said deed of assignment, and the undersigned aver that as 
creditors of the said Mary Sprague they are severally interested in 
said deed of assignment. 
Second. The petitioners further aver that the value of said 
159 shares of said stock of said Quidnick Company, so assigned 
as aforesaid by the said Mary Sprague to the said Fanny 
Sprague, exceeds the sum of sixty thousand dollars, and that the 
said Fanny Sprague, by reason of her great age and physical infirm- 
ity, is incapable of executing the trusts of said deed of assignment, 
and has, since the making of said deed, wholly failed and neglected 
to execute the trusts thereof, and has authorized and permitted her 
son, William Sprague, who, on or about said twenty-second day of 
December, A. D. 1878, by a like deed of assignment, assigned to her 
1,082 shares of said stock of said Quidnick Company, in trust for 
the equal benefit of all the creditors of him, said William Sprague, 
to manage and control said stock and other stock of said company 
held by her by like deeds of assignment, as assignee of said William 
Sprague, Amasa Sprague, and the A. & W. Sprague Manufacturing 
Company, being a majority of the shares of stock of said Quidnick 
Company, for the sole use and benefit of the said William Sprague, 
Amasa Sprague, Mary Sprague, and the said Fanny Sprague, and 
has permitted the said William Sprague to control and manage the 
entire property and business of the said Quidnick Company for the 
use and benefit of the said William Sprague, Amasa Sprague, Mary 
Sprague, and Fanny Sprague in violation of the trusts of said deed, 
and has wholly neglected to apply said stock so assigned to her by 
said Mary Sprague, or any part thereof or any earnings or Income 
thereof, for any of the purposes named in said deed of assignment, 
and has wholly neglected to render to the creditors of said Mary 
Sprague any account of said stock so assigned to her by the said 
Mary Sprague as aforesaid ; and they aver that said Fanny Sprague 
and said Mary Sprague are insolvent. 

Third. The petitioners further aver that on the eighteenth day of 
June, A. D. 1883, certain of the creditors of said Mary Sprague, in- 
cluding your petitioners, filed in the office of the clerk of the supreme 
court a petition, addressed to this honorable court, containing the 
averments in this petition above contained and praying that the said 
Fanny Sprague might be, by summary order, directed and required 
to render, upon oath, to your honors an inventory of the effects, 
estates, and credits conveyed to her by the said Mary Sprague by 
the said deed of assignment, and to give bond, with sufhcient sure- 
ties to the satisfaction of your honors, for the faithful execution of 
the trusts of said deed of assignment, and that a citation was duly 
ordered and issued upon said petition and was served upon the said 
respondent, Fanny Sprague, and that said petition came on for a 
hearing before this honorabl court on the 19th day ot July, A. D. 

1883, and that upon the hearing of said petition on said day 
160 a decree of this court was made ordering, adjudging, and 
decreeing that said Fanny oprague ‘ assignee of Mary Sprague 
of 601 shares of the stock of the Quidnick Company, within twenty 
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days from the date of said decree (said decree being dated July 19th, 
1883), render unto said court, under oath, an inventory of the effects, 
estates, and credits conveyed to her by said Mary Sprague by the 
assignment dated December 22d, 1873, and also within said time 
give bond, with sureties to the satisfaction of said court, in the sum 
of sixty thousand dollars for the faithful performance of the trusts 
of said deed of assignment. 

And the petitioners further aver that, notwithstanding the said 
decree of this court, the said respondent, Fanny Sprague, did not, 
within said twenty days from the date of said deeree, render unto 
said court any inventory of the estates, effects, and credits conveyed 
to her by said deed of assigument from said Mary Sprague, and did 
not within said twenty days give any bond for the faithful per- 
formance of the trusts of said deed of assignment, as required by 
said decree of said court, but, on the contrary, neglected so to do. 

Wherefore the petitioners pray that the said Fanny Sprague may 
be removed from her office and trust as assignee of the said Mary 
Sprague under said deed of assignment, and that some suitable per- 
son or persons be thereupon appointed in her place, as assignee 
under said deed from said Mary Sprague, to receive, take, and 
recover all the etlects, estates, al d eredits conveyed 1) said deed of 
assignment, and the same to hold and dispose of for the uses, 1n- 
tents, and purposes set forth in said deed of assignment. 

SECOND NATIONAL BANK, 
WM. W. PAINE, Cashier. 
GLOBE NATIONAL BANK, 
by bB. A. JACKSON, President. 
WM. D. BRAYTON. 
PEOPLE'S SAVINGS BANK, 
ROBERT KNIGHT, Vice-P’s't, 
A. C. HOWARD, Treas. 
J. P. CAMPBELL. 
lk. H. ROBINSON. 
B. B. & R. KNIGHT. 
NATIONAL BANK OF COMMERCE, 
By CHARLES MORRIS SMITH, bVice-Pres't. 
JOHN H. MASON & SON. 
MERCUANTS’ SAVINGS BANK, 
By J. W. ANGELL, Treas. 
LIME ROCK NATIONAL BANK, 
By J. W. ANGELL, Cash. 
NATIONAL BANK OF NORTH AMERICA, 
By C. E. JACKSON, Cash’r. 
16] BANK OF AMERICA, 
By A. C. TOURTELLOT, Cash. 
GORHAM P. POMROY., 
FRANCIS S. BROWNELL. 
EVANS & SEAGRAVE, 

WM. H. HOPKINS. 
RATHBONE GARDNER, 
CHARLES H. PARKHURST, 
Solicitors for Petitioners. 
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PROVIDENCE, 8¢: 


In the city of Providence, in said county, this 18th day of August, 
A. D. 1885, Gorham P. Pomroy, one of the signers of the foregoing 
petition, personally appeared and made oath that the statements 
made in the said petition made upon his own knowledge were true, 
and as far as made upon information and belief were true to the best 
of his knowledge, information, and belief. 

Before me— 

RATHBONE GARDNER, 
Notary Public. 
Order of Notice. (Filed August 20, 1883. 
PROVIDENCE, 8¢: 
Supreme Court. 


SECOND NATIONAL Bank and Others ) 
v. >M.T. No.1891. 

FANNY SPRAGUE, Assignee of Mary Sprague. J 

On the filing of this petition, praying that said Fanny Sprague 
may be removed from her trust as assignee of Mary Sprague and 
that some suitable person may be appointed in her place, it is 
ordered that the same stand for hearing on Saturday, the 25th day 
of August, 1883, at ten o'clock in the forenoon, and that notice 
thereof to all persons interested that they may appear, if they shall 
see fit, and be heard thereon be given by publishing a certified copy 
of this notice in the Providence Daily Journal, a public newspaper 
published in Providence, on two different days, of which the last 
shall not be later than the 22d day of August, 1883. 

Entered as the decree of court August 20th, 1885. 

By order: 

HERBERT ALMY, 


Assistant C lerk. 


162 I certify the above to be a true copy of the order of the 
court in the within petition, published in the Providence 
Daily Journal, a public newspaper published in Providence, August 
2ist and 22d, 1883. 
HERBERT ALMY, 
Assistant Clerk. 


Final Decree. (Filed August 25, 1883.) 


PROVIDENCE, 8¢: 
Supreme Court, August 20, 1855. 


Sreconp NATIONAL BANK and Others ) 
v > M. T. 


. No. 1891. 
K 7 > 4, 7 . \ 7 ~ * J 
ANNY SPRAGUE, Assignee of Mary Sprague. 


This cause came on to be heard before the court upon the plead- 
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ings and gvidence, and counsel were heard thereon, and upon 
consideration thereof, it appearing to the court that notice of the 
pendency thereof had been given to the respondent and that all 
parties interested therein had been notified by publication, as re- 
quired by the order of the court herein, and that said Fanny 
Sprague, assignee as aforesaid, has neglected to file an inventory 
and give bond, as required by the decree of said court, it is ordered, 
adjudged, and decreed that the said Fanny Sprague, assignee of 
Mary Sprague of 601 shares of the capital stock of the Quidnick 
Company, a corporation organized under the laws of the State of 
Rhode Island, be, and she hereby is, removed from the said office of 
assignee of said Mary Sprague. 

And it is also further ordered, adjudged, and decreed that Gorham 
P. Pomroy, of Providence, in said county, be, and he hereby is, 
appointed assignee of said Mary Sprague of said 601 shares of said 
stock of said Quidnick Company, with all the powers and subject to 
all the liak‘lities set forth in chapter 237 of the Public Statutes of 
Rhode Island. 

Entered as decree of court August 25th, 1883. 

By order: 

HERBERT ALMY, 
Assistant Clerk. 
A true copy. 
Attest: CHARLES BLAKE, Clerk. 


163 Exuipir 24. 
Citation. 


GLOBE NATIONAL BANK ) 
v. 
Mary Spracur, Assignee of Fannie Sprague. } 


THE STATE O¥ RHODE ISLAND AND PROVIDENCE PLANTATIONS, | al 
Providence, eae 


[u. s.] To the sheriffs of our several counties or to their deputies, 
Greeting ; 

You are hereby required to notify Mary Sprague, of Providence, 
assignee of 'anny Sprague, of the filing in our supreme court, for 
the county of Providence, of the petition of Globe National Bank 
and others representing that they are creditors of said Fanny 
Sprague, who, on December 22d, 1878, made an assignment to said 
Mary Sprague of 802 shares of the capital stock of the Quidnick 
Company, in trust for the equal benefit of her creditors, and that 
said Mary Sprague was, on, to wit, July 19, 1883, ordered by said 
court to render thereto, under oath, an inventory of the estates, 
effects, and credits conveyed to her by said assignment, and also 
within twenty days give bond satisfactory to the court in the sum 
of $80,000 for the faithful performance of the trusts of said assign- 


Saline, |. Amat tie OO se 
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ment; yet, though said twenty days have elapsed, she has not 
complied with said order ; and praying that said Mary Sprague be 
removed from her office and trust aforesaid and that some suitable 
person be appointed in her place; and also to cite the said respond- 
ent to appear before our supreme court, holden at Provblenan 
within and for the county of Providence, on the 25th day of August, 
A. D. 1883, at 10 o’clock a. m., that she may then and there show 
cuuse, if any she has, why the prayer of said petition should not be 
granted. 

Hereof fail not, and make true return of this writ with your do- 
Ings thereon. 

Witness Hon. Thomas Durfee, chief justice of our supreme court, 
at Providence, this eighteenth day of August, A. D. 1883. 

CHARLES BLAKE, Clerk. 


PROVIDENCE, 8 
PROVIDENCE, August 18th, 1883. 


[ have this day notified and cited the within-named re- 
164  spondent, Mary Sprague, as required, by leaving a true and 
attested copy of the within writ with her, in her hands and 
possession. 
CHARLES H. SCOTT, 
Deputy Sheriff. 


SR ES ae OP 75 
(* y Vv a a 5O 
Te 10 

$1 45 


elition for Removal. (filed August 18, 1883.) 
PROVIDENCE, 8¢: 
Supreme Court. March Term, A. D. 1885. 


To the honorable the supreme court of the State of Rhode Island: 


The undersigned, creditors of Fanny Sprague, of Providence, in 
said county, respectfully show— 

That they are severally creditors of y 1e said Fanny Sprague, and 
that on or ‘about the twenty -second d: ly of Decem ber, A. D. 1873, 
the said Fanny Sprague, by her deed of assignment in writing, 
os ade and executed upon the stock transfer books of the Quidnick 

Company, a corporation organized and r the laws of the State of 
Rhode Island, assigned, transferred, and conveyed to Mary Sprague, 
of said Providence, S02 shares of the capil tal stock of the said Quid- 
nick Company, in trust for the equal benefit of all the creditors of 
her, the said Fannie Sprague, and the said Mary Sprague accepted 
the trusts of said deed of assignment, and the undersigne d aver that, 
as creditors of said Fanny Sprague, they are sever rally interested in 
said deed of assignment. 

19— 


213 
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Second. The petitioners further aver that the value of said stock 
of said Quidnick Company so assigned as aforesaid by the said 


Fanny Sprague to the said Mary Sprague exceeds the sum of $30,000, 


and that the said Mary Sprague, by reason of her great age and 
physical infirmity, is incapable of executing the trusts of the said 
deed of assignment, and has, since the making thereof, wholly failed 
and neglected to execute tlie trusts thereof, and has authorized and 
permitted her nephew, William Sprague, who, on or about said twenty- 
second day of December, A. D. 1875, by a like deed of assignment, 
assigned to his mother, said Fanny Sprague, 1,082 shares ef said 
stock of said Quidnick Company, in trust for the equal benefit 
165 = of all the creditors of him, the said William Sprague, to 
manage, use, and control said stock for the sole use and 
benefit of the said William Sprague and the said Fanny Sprague 
and herself, the said Mary Sprague, and has permitted the said 
William Sprague to use, control, and manage the entire property 
and business of the said Quidnick Company for the sole use and 
benefit of him, the said William Sprague, and the said Fanny 
Sprague and Mary Sprague, in violation of the trusts of said deed 
of assignment, and has wholly neglected to apply said stock so as- 
signed to her by the said Fanny Sprague, or any part thereof or 
any of the earnings or income thereof, for any of the purposes named 
in said deed of assignment, and has wholly neglected to render to 
the creditors of said Fanny Sprague any account of said stock so 
assigned to her by the said Fanny Sprague as aforesaid, and they 
aver that the said anny Sprague and said Mary Sprague are In- 
solvent. 
Third. The petitioners further aver that on the 18th day of June, 
A. D. 1883, certain of the creditors of said Fanny Sprague, includ- 
Ing your petitioners, filed in the office of the clerk of the supreme 
court a petition addressed to the honorable court containing the 
averments in this petition above contained, and praying that the 
said Mary Sprague might be by summary order directed and _ re- 
quired to render upon oath to vour honors an inventory of the effects, 
estates, conveyed to her by the said Fanny Sprague by the said deed 
of assignment, and to give bond, with sufficient sureties to the satis- 
faction of your honors, for the faithful execution of the trusts of said 
deed of assignment ; that a citation was duly ordered and issued 
upon said petition and was served upon the said respondent, Mary 
Sprague, and that said petition came on for a hearing before this 
court on the nineteenth day of July, A. D. 1885, and that upon the 


hearing of said petition upon said day a decree of this court was 
made ordering, adjudging, and decreeing that said Mary Sprague, 


assignee of Fanny Sprague of S02 shares of the stock of the Quid- 
nick Company, within twenty days from the date of said decree (said 
decree being dated July 19, 1883), render unto said court, upon oath, 
an inventory of the estates, effects, and credits conveyed to her by 
said Fanny Sprague by the assignment dated December 22d, 1878, 
and also within said time give bond, with sureties to the satisfaction 
of said court, in the sum of $80,000 for the faithful performance of 
the trusts of said deed of assignment. 


-_—=e— — 


. end 
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And the petitioners further aver that, notwithstanding said decree 
of this court, the said respondent, Mary Sprague, did not within said 
twenty days from the date of said deeree render unto said 
166 court any inventory of the estates, effects, conveyed to her by 
said deed of assignment from said Fanny Sprague, and did 
not within said twenty days give any bond for the faithful perform- 
ance of thé trusts of said deed of assignment, as required by said 
decree of said court, but, on the contrary, neglected so to do. 
Wherefore the petitioners pray that the said Mary Sprague may 
be removed from her office and trust as assignee of the said Fanny 
Sprague under said deed of assignment, and that some suitable per- 
son or persons be thereupon appointed in her place as assignee under 
said deed from said Fanny Sprague to receive, take, and recover all 
the effects, estates, and credits conveyed in said deed of assignment, 
and the same to hold and dispose of for the uses, intents, and pur- 
poses set forth in said deed of assignment. 
GLOBE NATIONAL BANK, 
By B. A. JACKSON, President. 
SECOND NATIONAL BANK, 
WM. W. PAINE, Cashier 
PEOPLE’S SAVINGS BANK, 
ROBERT KNIGHT, Vice-Pres’t , 
A. C. HOWARD, Treas. 


NATIONAL BANK OF COMMERCE, 
By CHARLES MORRIS SMITH, Vice-Pres't 


Kk. H. ROBINSON. 
GORHAM P. POMROY. 
B. B. & R. KNIGHT. 
JOHN H: MASON & SON 
WM. D. BRAYTON 
HENRY W. GARDNER 
J. P. CAMPBELL. 
MERCHANTS’ SAVINGS BANK, 
By J. W. ANGELL, Treas 
LIME ROCK NATIONAL BANK, 
J. W. ANGELL, Cash’r. 
NATIONAL BANK OF NORTH AMERICA, 
By C. E. JACKSON, Cashier. 
BANK OF AMERICA, 
By A. C. TOURTELLOT, Cash 
EVANS & SEAGRAVE 
WM. H. HOPKINS. 
FRANCIS S. BROWNELL 
MONE GARDNER, 
ES H. PARKHURST, 


Nolicitors tory P f fon 


r+ 
i ey 


PROVIDENCE, 8¢: 


In the city of Providence, in said county, this 15th day of August, 
A. D. 1883, Henry W. Gardner, one of the signers of the foregoing 
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petition, personally appeared and made oath that the state- 
167 ments in said petition made upon his own knowledge are 
true, and so far as made upon information and belief are 
true to the best of his knowledge, information, and belief. 
Before me— 
RATHBONE GARDNER, 
Notary Public. 


Order of Notice. ( liled A ugqustl 20, L883.) 
PROVIDENCE, 8¢: 
Supreme Court. 


GLoBE NATIONAL BANK and Others 
v. .M.T. No. 1892. 
Mary Spracur, Assignee of Fanny Sprague. } 


On the filing of this petition praying that said Mary Sprague may 
be removed from her trust as assignee of said Fanny Sprague, and 
that some suitable person may be appointed in her place, it is ordered 
that thesame stand for hearing on Saturday, the 25th day of August, 
1883, at 10 o’clock in the forenoon, and that notice thereof to all 
persons interested, that they may appear if they shall see fit and 
be heard thereon, be given by publishing a certified copy of this 
order in the Providence Daily Journal, a public newspaper pub- 
lished in Providence, on two different days, of which the last shall . 
not be later than the 22d day of August, 1883. | 

Entered as the decree of court August 20th, 1883. 

by order: 

HERBERT ALMY, 
Assistant Clerk. 


I certify the above to be a certified copy of the order of the court 
in the within petition published in the Providence Daily Journal 
August 21st and 22d, 1883, a public newspaper published in Provi- 
dence. 

HERBERT ALMY, 


Assistant Clerk. 
168 Final Decree. (Filed August 25, 1883.) 
PROVIDENCE, 8c: i 
Supreme Court, August 25, 1883. 
GLospeE Nationar Bank and Others \ 
v. >M. T. No. 1892. 
Mary SPRAGUE, Assignee of Fanny Sprague. 


This cause came on to be heard before the court upon the plead- 
ings and evidence and counsel were heard thereon, and upon con- 2 
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sideration thereof, it appearing to the court that notice of the pend- 
ency thereof had been given to the respondent, and that all parties 
interested therein had been notified by publication, as required by 
the order of the court herein, and that said Mary Sprague, assignee 
as aforesaid, has neglected to file an inventory and give bond, as re- 
quired by the decree of said court, it is ordered, adjudged, and de- 
creed that the said Mary Sprague, assignee of Fanny Sprague of 802 
shares of the capital stock of the Quidnick Company, a corporation 
organized under the laws of the State of Rhode Island, be, and she 
hereby is, removed from the said office of assignee of said Fanny 
Sprague; and it is also further ordered, adjudged, and decreed that 
Gorham P. Pomroy, of Providence, in said county, be, and he hereby 
is, appointed assignee of said 802 shares of said ‘stock of said Quid- 
nick Company, with all the powers and liabilities set forth in chap- 
ter 237 of the Public Statutes of Rhode Island. 

Entered as decree of court August 25, 1883. 

By order 

HERBERT ALMY, 
Assistant Clerk. 
A true copy. 


Attest: CHARLES BLAKE, Clerk. 


EXHIBIT 25. 


Voted, That this corporation will sell and dispose of its real estate, 
mills and machinery, stock and supplies in its said mills, situated 
in Coventry and Warwick, in county of Kent, at public auction, to 
the highest bidder, for cash, at a place in the city of Providence to 
be fixed by its president, on the 10th day of January, 1884, at 12 
o'clock noon. 


16% Exursir 26. 
Bill of Complaint. 


QUIDNICK COMPANY \ 
Us. 
ZECHARIAH CHAFEE et al. f 


(Filed March 15, 1884.) 
PROVIDENCE, 8¢: 
Supreme Court, March 15, 1884. 


To the honorable the supreme court of the State of Rhode Island : 
The Quidnick Company, a corporation duly organized under the 
laws of the State of Rhode Island and. located in ‘the city of Provi- 
dence, in said county, brings this its bill of complaint against Zech- 
ariah Chafee, of said Providence, assignee and trustee as hereinafter 
set forth; Gorham P. Pomroy, of said Providence, assignee as herein- 
after set forth; Evan Randolph, of Philadelphia, in the State of Penn- 


2 et ON tl NNER AC sent ce 
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svlvania; 
Kent, 
Farnsworth, 
trator, 
State of Rhode Island, and Appleton Sturge 3, of the city and State 
and there Upon the compl: 

That the complainant is a corporation a ul 
laws of the State of Rhode Island, and has its place of business in 
sald city of Providence 
sists of four thousand thre: 
that at a legal meeting of said Quidnick 
March, A. " _ 1884, the following resolution was 


of New York: 


thirteenth 
passed by said company, to wit: 
per share Upon the 
hereby declared 
March 14, 
5 Washington street, 
ant avers that it 
persons duly entitled to receive the s 
would have been ab 
no dispute would have arisen concerning the same, and that the said 
defendants, Zechariah Chafee, truste 
ran Randolph, 
worth, administrator, and Appleton Sturges, would have settled be- 
tween themselves their differe: 
to recelve said divit 

But now 
assignee of the 
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JENCKS ET 


Thomas C. Greene, 
receiver of the Mranklin > meet for Savings; 
of | ‘awtucket, lil 


AL., EXECUTORS, &¢., VS. 
of East Greenwich, in our county of 
Claudius b. 


said county of Providence, adminis- 


the will annexed. of the oa, ae Edwin Hoyt, in the 


day of 


inant illeges and says— 
y onfiined under the 


“rain that its« ‘apital stock now outst nding con- 


os 


in the 


is ready and 


le to hh ive 


Thomas C., 


» hundred and forty-nine (4,349) shares ; 


Company holden on the 


That a dividend of twenty dollars 
12 shares of stock in the company 1s 


payable to the lawful stockholders on and after 
ISS 7 at the office of the treasurer, ‘harles Bb. Gould, No. 
city of Providence ; ” 


and the complain- 
desirous to pay said dividends to the 
ame, and well hoped that it 
paid the same accordingly, and that 


»; Gorham P. Pomroy, assignee ; 


Greene, recelver : Claudius Lb. I arus- 


ices respecting their respective rights 


lends. 
so it is that this Zechariah Chafee, as trustee and 
\.& W. Sprague Manufacturing Company, 


Amasa Sprague, Mary Sprague, Fanny Sprague, and William Sprague, 
claims and pretends that he is as said trustee and assignee entitled 


ti » recelve 
twenty-two shares ( 


and twenty-two | 


of said shares of 
of suid S| tock by the 
dividends on said four thousa) 
stock as owner of all said shar 
claims to be entitled to all the dividends on all the said four thou- 
sand and twenty-two (4,022) sl 
shares of said stock : 
the Franklin Institu 


four 
owner 
istrator, 


Lil 


the dividends 


Manufacturing 


and 


and that 
ion for 


twenty-tw 
that the sa 
will annexed, 
Island, also claims all the dividends on three hundred and twenty- 
seven shares (327 shares) of the capital stuck of said company as the 


so declared upon four thousand and 
1.022 shares) of said stock as owner of all said 
shares; and the said Gorham P. Pomroy, as assignee of said A. & 
W. 
Sprague, Mary Sprague,and William Sprague of said four thousand 
|.022) shares of said stock, appointed by this hon- 
orable court in place of Fanny Sprague and Mary Sprague, assignees 
said stock, removed from their trusts as said assignees 
decree of this honorable court, also claims all the 
id and twent 


Company, Amasa Sprague, Fanny 


y-two ( | O22) shares of said 
es; and the said Evan Randolph also 


yares of said stock as owner of all said 
the said Thomas C. Greene, receiver of 


Savings, also claims all the dividends 
upon two thousand six hundred and nineteen (2,619) shares of said 
thousand and 

thereof: 
with the 


0 (4.022) shares of said stock as the 
id Claudius B. Farnsworth. as admin- 
of the estate of Edwin Hoyt, in Rhode 
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owner thereof; and that the said Appleton Sturges also claims the 
dividends upon said three hundred and twenty-seven (327) shares of 
said stock as the owner thereof; that the said Evan Randolph has 
commenced a suit in equity in the circuit court of the United States 
for the district of Rhode Island against this complainant and said re- 
spondents, Chafee, Pomroy, and Farnsworth, in which suit he claims 
title to said whole of said 4,022 shares of said stock as against this 
complainant and said Chafee, Pomroy, and Greene, which suit is still 
pending in said court as undetermined ; that the said respondent, 
Zechariah Chafee, trustee and assignee as aforesaid, has commenced 
a suit in this honorable court against this complainant and others, 
in which suit said Chafee, as assignee and trustee as aforesaid, claims 
title to the whole of said four thousand and twenty-two (4,022) 
shares of said stock, which suit is still pending in said court and is 
undetermined; that the said Gorham P. Pomroy, assignee as afore- 
said, has commenced a suit in this honorable court against this 

complainant and said Chafee, trustee and assignee as afore- 
171 ~—said, and said Evan Randolph and others, in which suit said 

Pomroy, as said assignee, claims title to the whole 4,022 shares 
of said capital stock as against said Chafee and said Randolph, which 
suit is still pending in this court and is undetermined; that the said 
Appleton Sturges has also commenced in said circuit court of the 
United States a suit against this complainant and said Farnsworth, 
administrator, and others, in which suit said Sturgis claims title to 
said three hundred and twenty-seven (327) shares of said stock as 
against said Farnsworth, administrator, and this complainant, which 
said suit is still pending in said court and is undetermined. The 
complainant avers that, under the circumstances aforesaid, it is in 
danger of being greatly harassed on account of said dividends, and 
cannot safely pay the same or any part thereof to the said claimants 
thereof without the aid and instruction of this honorable court; 
and, inasmuch as the complainant is remediless at common law and 
can only have relief in the premises in a court of equity, It prays 
that the said respondents, Zechariah Chafee, trustee and assignee as 
aforesaid ; Gorham P. Pomroy, assignee as aforesaid; Evan Randolph, 
Thomas C. Greene, receiver as aforesaid; Claudius b. Farnsworth, 
administrator as aforesaid, and Appleton Sturges, respectively, may 
set forth to whom said dividends on said shares of said stock are re- 
spectively due, and may be decreed to interplead and adjust their 
several claims and demands to said dividends between themselves, 
this complainant being ready and willing and hereby offering to 
account for and to pay said dividends now due from it to such of 
them, the said respondents, Zechariah Chaffee, trustee and assignee; 
Gorham P. Pomroy, assignee; Evan Randolph, ‘Thomas C. Greene, 
receiver; Claudius B. Farnsworth, administrator, and Appleton 
Sturges, as the same shall appear of right to belong and be payable, 
upon being indemnified by this honorable court for so doing, or to 
pay the same into the registry of the court, to be disposed of as the 
court by its decree herein shall direct; and that the said respond- 
ents, Zechariah Chafee, trustee and assignee; Gorham P. Pomroy, 
assignee; Evan Randolph, and Appleton Sturges, may be respect- 


152 JOHN S. JENCKS ET AL., EXECUTORS, &C., VS. 


ively restrained by the order and injunction of this honorable court 
from the further prosecution of the suits aforesaid against this com- 
plainant, and from all proceedings at law whatever touching any of 
the matters in this suit, and the said respondents, Thomas C. Greene, 
receiver, and Claudius B. Farnsworth, administrator, may in like 
manner be restrained from all other proceedings at law whatever 
touching any of the matters in question in this suit; and that a 

subpaena may issue out of this court to the said respondents, 
172 Zechariah Chafee, trustee and assignee; Gorham P. Pomroy, 

assignee; Evan Randolph, Thomas C. Greene, receiver ; Clau- 
dius B. Farnsworth, administrator, and Appleton Sturges, command- 
ing them and each of them to appear before said court, at a day to 
be named therein, and then and there’answer the premises and abide 
and perform the final order of the court herein, and that the com- 
plainant may have such other and further relief as the nature of the 
case may require and as to the court seem meet. 

QUIDNICK COMPANY, 
[L. s.] CHARLES B. GOULD, Treasurer. 


CHARLES H. PARKHURST, 
RATHBONE GARDNER, 
Solicitors for the Complainant. 


PROVIDENCE, 8¢: 


In the city of Providence, this fifteenth day of March, 1884, Charles 
B. Gould personally appeared before me and made oath that the 
statements in the foregoing bill contained, by him signed as treas- 
urer of the Quidnick Company, so far as the same are made of his 
own knowledge are true, and so far as made upon information and 
belief are true to the best of his knowledge, information, and belief. 

CHARLES H. PARKHURST, 
Notary Public. 


QUIDNICK COMPANY | 
Us. » lquity, No. 2233. 
ZECHARIAH CHAFEE, Trustee and Assignee, et al. 


Stephen Harris, of Warwick, in the State of Rhode Island, on oath 
declares and says that he is president of the Quidnick Company 
aforesaid; that said company does not In any respect collude with 
any of the above-named respondents touching any of the matters 
in question in said cause, nor is said company indemnified by the said 
respondents or any of them, nor has said company exhibited its 
said bill of interpleader at the request of said respondents or any 
of them, but of its own free will and to avoid to being sued or mo- 
lested touching the matters contained in its said bill. 


STEPHEN HARRIS, Pres’. 


173 Subscribed and sworn to, in the city and county of Provi- 
dence, by the above-named Stephen Harris this 15th day of 
March, 1884. 


THE QUIDNICK COMPANY ET AL. 


Before me— 


CHARLES H. PARKHURST, 
Notary Public. 
C. H. PARKHURST, 
t. GARDNER, 


Complainant’s Solicitors. 


oem 
a 


M. 'T., 1884, 20th day. Discontinued, as to Appleton Sturges and 
C. Bb. Fansworth, without prejudice and without cost. 


(Citation. 


THe Svate OF RHODE ISLAND AND PROVIDENCE PLANTATIONS, | sc: 
Providence, 8c. 


To Zechariah Chafee, of Providence, assignee and trustee; 
[L. 8. ] Gorham P. Pomroy, of said Providence, assignee; Evan 
Randolph, of Philadelphia, in the State of Pennsylvania ; 

Thomas C. Greene, of East Greenwich, in our county of Kent, re- 

ceiver of the Franklin Institution for Savings; Claudius B. Farns- 

worth, of Pawtucket, in said county of Providence, administrator, 
with will annexed, of the estate of Edwin Hoyt, in the State of 

Rhode Island, and Appleton Sturges, of the city and State of New 

York, Greeting : 

For certain causes offered to our supreme court, in said county, in 
chancery, we hereby command and strictly enjoin you that, laying 
aside all other matters and things and notwithstanding any excuse, 
you personally appear before said court, at 10 o'clock a. m., at the 
court-house, at Providence, in said county, on the 22nd day of 
March, A. D. 1884, and then and tiere full, true, and perfect an- 
swer make, upon solemn oath or affirmation, to the bill of com- 
plaint of Quidnick Company now filed of record in said court, in 
suid county, and to do and receive whatever our said court shall 
order against you in the premises in this behalf. 

Hereof fail not, under the pains and penalties that may ac- 
174 crue in consequence of neglect thereof; and the sheriff of 
said county of Providence or his deputy or the sheriffs or 
their deputies of other counties are hereby commanded to make 
service of this writ by reading the same to the said respondents re- 
siding or being within this State or by leaving a true and attested 
COpy thereof at their last and usual places of abode before said 
twenty-second day of March, A. D. 1884; and any disinterested per- 
son is hereby authorized to make service hereof upon the respond- 
ents personally residing or being without this State, such disinter- 
ested person making aflidavit of such service, the manner In which, 
the place where, and the time when such service Was made. 

llereof make true return on or before said 22d day of March, A. 
D). 1SS4. 

Witness Hon. Thomas Durfee, our thief justice, at Providence, 
this fifteenth day of March, A. D. 1554. 

: CHARLES BLAKE, Clerk. 


20—213 
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I certify that on the seventeenth day of March, A. D. 1884, at half 
past eight o’clock in the forenoon, I gave to the within-named Ap- 
pleton Sturges, in his hand, in the city and State of New ork, a 
true copy of this subpoena, attested by Herbert Almy, assistant clerk 
of the supreme court; and on the eighteenth day of March, A. D. 


1884, at one o'clock in the afternoon, I gave to the within-named 
. . . . . . . . . > j 
Evan Randolph, in his hand, in Philadelphia, in the State of Penn- | 


sylvania, a true copy of this subpoene, attested by Herbert Almy, 
assistant clerk of said supreme court; and I certify that Iam a dis- 
interested person and have no interest whatever in the within- 
named case. 


CLAUDE JOSEPH FARNSWORTH. 


PROVIDENCE, 8¢ - 
Marcu 21, 1884. 
Signed and sworn to by the above-named Claude Joseph Farns- 
worth. 
Before me— 
CLAUDIUS B FARNSWORTH, 
Notary Public. 


2 services and copies --.-. $2 00 
7) eatiee teaver... ...... 28 OO 
S30 O00 j 


Received fees from C. H. Parkhurst. 
CLAUDE JOSEPH FARNSWORTH. 
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175 Amendment to Bill. (filed April 14; 1884.) 
PROVIDENCE, se: 
Supreme Court. March Term, 1854. 


(JUIDNICK COMPANY ( 
v. > Equity, 2253. 
ZECHARIAH CHAFEE, Trustee, ef als. 


The complainant amends its said bill as follows: By inserting after 
the second paragraph of said bill, which ends with the words “ that 
its capital stock now outstanding consists of four thousand three 
hundred and forty-nine (4,549) shares,” the following: That said 
Quidnick Company has sold all its real estate and manufacturing 
property, and has given up its business of manufacturing, and now 
has on hand proceeds of said sales, and is now prepared to pay to 
its stockholders, in liquidation of its business, said proceeds by way 
of stock dividends in liquidation. 
by its solicitor, C. H. PARKHURST. 


—s 


THE QUIDNICK COMPANY ET AL. 


Answer of Gorham P. Pomroy. (Filed April 14, 1884.) 


PROVIDENCE, 8¢ 
’ Supreme Court. March Term, 1884. 
(JUIDNICK COMPANY 
v. - Equity, 2233. 
ZECHARIAH CHAFER, Trustee, et al. | 


The answer of Gorham P. Pomroy, assignee, one of the respond- 
ents, to the above-entitled bill of complaint. 


The respondent, for answer to said bill, says— 

First. That he admits it to be true, as is in said bill of complaint 
alleged, that the said complainant, The Quidnick Company, is a cor- 
poration duly organized under the laws of the State of Rhode Island 

and has its place of business in the city of Providence, and 
176 that its capital stock now outstanding consists of four thou- 
sand three hundred and forty-nine (4,349) shares. 

Second. This respondent also udmits it to be true, as alleged in 
sald bill, that at a legal meeting of said Quidnick Company holden 
March 13, 1884, the resolution recited in said bill, declaring a divi- 
dend of twenty dollars per share upon said outstanding shares, pay- 
able to the lawful stockholders, as is in’said resolution set forth, was 
adopted, and also admits that said dividend was made in liquida- 
tion, as in said bill alleged. 

Third. This respondent, further answering, says that he claims 
to be the owner of four thousand and twenty-two (4,022) shares of 
said capital stock and to be entitled to receive the said dividend so 
declared thereon, and has demanded payment of the same from 
said complainant, which payment has been refused by said com- 
plainant. 

That his title to said stock is devised as follows: 

for many months prior to the month of December, A. D. 1873, 
William Sprague and Amasa Sprague were each the owners in their 
own right of one thousand and eighty-two (1,052) shares of said capi- 
tal stock, and Fanny Sprague was the owner in her own right of eight 
hundred and two (802) shares of said capital stock,and Mary Sprague 
was the owner of six hundred and one(601) shares of : said ¢: pits al stock 

b her own right, and the A. & W. Sprague Manufacturing Company 
was the owner in its own right of four hundred and fifty-five (455) 
shares of capital stock; that on or about December 22nd, A. D. 1873, 
said Amasa Sprague assigned aud transferred upon the stock transfer 
book of said Quidnick Company, by an assignment and transfer in 
writing by him signed, to said Fanny Sprague said one thousand 
and eighty-two shares of said capital stock, in trust for the equal 
benefit of all his creditors, which transfer and assignment was duly 
accepted by said Fanny Sprague, a copy of which assignment and 
transfer, marked “A,” is hereto annexed and made part hereof; that 
on or about said December 22, 1873, said William Sprague, by a like 
written assignment and transfer by him signed upon said stock trans- 
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fer book, assigned and transferred to said Fanny Sprague said one 
thousand and eighty-two (1,082) shares of said capita! stock, In trust 
for the equa: benefit of all his creditors, which said transfer and 
assignment was duly accepted by said Fanny Sprague, a copy of 
which said assignment and transfer, marked “ B,” is hereto annexed 
and made part hereof; that said Mary Sprague, on or about said 
December 22, 1873, by a like written assignment and transfer by 
her signed upon said stock transfer book, assigned and trans- 

ferred said six hundred and one (601) shares of said 
177 capital stock to said Fanny Sprague, in trust for the equal 

benefit of the creditors of the said Mary Sprague, which said 
assignment and transfer was duly accepted by said Fanny Sprague, 
and a copy of the said assignment and transfer, marked “C,” is hereto 
annexed and made part hereof; that on or about said December 22, 
1873,said A.& W. Sprague Manufacturing Company, by a like written 
assignment and transfer by it signed upon said stock transfer book, 
assigned and transferred said four hundred and fifty-five (455) shares 
of said capital stock to said Fanny Sprague, in trust for the equal 
benefit of all its creditors, which said assignment and transfer was 
duly accepted by said Fanny Sprague, a copy of which said assign- 
ment and transfer, marked “ D,” is hereto annexed and made part 
hereof; that on or about said December 22, 1873, said Fanny Sprague, 
by a like written assignment and transfer by her signed upon said 
stock transfer book, assigned and transferred to said Mary Sprague 
said eight hundred and two (S802) shares of said capital stock, in trust 
for the equal benefit of all the creditors of her, the said Fanny Sprague, 
which said assignment and transfer was duly accepted by said Mary 
Sprague, and a copy of the same, marked “ E,” is hereto annexed and 
made part hereof. 

Fourth. This respondent, further answering, says that on or about 
the nineteenth day of June, A. D. 1883, Henry W. Gardner and 
other creditors of said William Sprague filed their petition, in writ- 
ing and under oath, in this honorable court, setting forth that they 
were respectively creditors of said William Sprague, and were inter- 
ested in the said deed of assignment of said one thousand and eighty- 
two shares of the capital stock of said Quidnick Company made by 
said William Sprague to said Fanny Sprague as aforesaid ; that said 
Fanny Sprague has failed to execute the trusts of said assignment of 
said shares, and was insolvent; and praying that said Fanny Sprague 
be required to give bonds, with surety, for the faithful performance 
of the trusts of said deed of assignment; whereupon, after notice to 
said Fanny Sprague, as required by said court, and after a hearing 
thereon by said court, such proceedings were had that said Fanny 
Sprague was, by the order and decree of said court, required to give 
bonds to the clerk of said court, with sureties, in the sum of one hun- 
dred thousand dollars ($100,000), on or before August 8, A. D. 1883, 
for the faithful performance of the trusts of said deed of assignment, 
and also to render on oath to said court an inventory of the effects, 
estates, and credits conveyed by said deed of assignment: and this 
respondent avers that said Fanny Sprague did not, on or before said 
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eighth day of August, A. D. 1883, or at any other time, render 
178 upon oath to said court such inventory or give such bond so 

required by said decree, but wholly neglected to comply with 
any of the requirements of said decree; whereupon the said Henry 
W. Gardner and others filed their petition, in writing and under oath, 
in said court, on or about the eighteenth day of , A. D. 1883, 
setting forth that they were creditors of said William Sprague, and 
were interested in said deed of assignment, and also setting forth the 
decree aforesaid, and that the said Fanny Sprague had wholly neg- 
lected and refused to comply with any of the requirements of said 
decree; and praying that said Fanny Sprague be removed from her 
trust as said assignee and some suitable person be appointed in her 
place; whereupon, after notice to said Fanny Sprague, as required by 
said court, and after a hearing upon said petition by said court, a 
decree was made by said court removing said Fanny Sprague from 
her said trust as assignee of said William Sprague of one thousand 
and eighty-two (1,082) shares of said capital stock and appointing 
Gorham P. Pomroy, this respondent, assignee of said shares of said 
capital stock in place of Fanny Sprague, removed from her trust as 
said assignee; whereby, by operation of law, this respondent became 
vested with the title as assignee of said William Sprague to said one 
thousand and eighty-two shares of said capital stock of said Quidnick 
Company ; all which proceedings and decrees remain of record in this 
honorable court, and this respondent makes the same part of this his 
answer and hereto annexes a copy thereof, marked “ F.” 

Fifth. This respondent, further answering, says that on or about 
the nineteenth day of June, A. D. 1883, Henry W. Gardner and 
others, creditors of said Amasa Sprague, filed their petition, in writ- 
ing and under oath, in this honorable court, setting forth that they 
were, respectively, creditors of said Amasa Sprague, and were inter- 
ested in the said deed of assignment of said one thousand and eighty- 
two (1,082) shares of the capital stock of said Quidnick Company 
made by said Amasa Sprague to said Fanny Sprague as aforesaid ; 
that said Fanny Sprague had failed to execute the trusts of said deed of 
assignment, and was insolvent; and praying that said Fanny Sprague 
be required to give bonds, with surety, for the faithful performance of 
the trusts of said deed of assignment. Whereupon, after notice to said 
Fanny Sprague, as required by said court, and after a hearing thereon 
by said court, such proceedings were had that said Fanny Sprague 
was, by the order and decree of said court, required to give bond, with 
sureties, to the clerk of said court in the sum of one hundred thou- 
sand do!lars ($100,000), on or before August 8, A. D. 1583, for the faith- 

ful performance of the trusts of said deed of assignment, and 
179 also to render on oath to said court an inventory of the 

effects, estates, and credits conveyed by said deed of assign- 
ment; and this respondent avers that said Fanny Sprague did not, 
on or before said eighth day of August, A. D. 1585, or at any other 
time, render upon oath to said court such inventory or give bond 
us required hy said decree, but wholly neglected LO comply with any 
of the requirements of said decree. Whereupon the said Henry W. 
Gardner and others filed their petition, in writing and under oath, 
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in said court, on or about the eighteenth day of August, A. D. 1888, 
setting forth that they were creditors of said Amasa Sprague and 
were interested in said deed of assignment, and also setting forth 
the decree aforesaid, and that the said Fanny Sprague had wholly 
neglected to comply with any of the requirements of said decree, 
and praying that said Fanny Sprague be removed from her trust as 
said assignee and some suitable person appointed in her place. 
Whereupon, after notice to said Fanny Sprague, as required by said 
court, and after a hearing upon said petition by said court, a decree 
was made by said court removing said Fanny Sprague from her 
trust as assignee of said Amusa Sprague of one thousand and eighty- 
two (1,082) shares of said capital stock, and appointing the respond- 
ent, Gorham P. Pomroy, assignee of the said Amasa Sprague of said 
shares of said capital stock in place of said Fanny Sprague, removed 
from her trust as said assignee, whereby by operation of law this 
respondent became vested with the title as assignee of said Amasa 
Sprague to said one thousand and eighty-two (1,082) shares of said 
capital stock of said Quidnick Company; all which proceedings 
and decrees remain of record in this honorable court, and this re- 
spondent makes the same part of this his answer, and hereto an- 
Nexes a COpy thereof, marked “ G.” 

Sixth. This respondent, further answering, says that on or about 
the nineteenth day of June, A. D. 1883, Henry W. Gardner and 
others, creditors of said Mary Sprague, filed their petition, in writing 
and under oath, in this honorable court, setting forth that they were, 
respectively, creditors of said Mary Sprague, and were interested In 
said deed of assignment of said six hundred and one (601) shares of 
the said capital stock of said Quidnick Company made by said Mary 
Sprague to said Fanny Sprague as aforesaid; that said Fanny, 
Sprague had failed to execute the trusts of said deed of assignment, 
and was insolvent; and praying that the said Fauny Sprague be re- 
quired to give bonds, with surety, for the faithful performance of the 
trusts of said deed of assignment. Whereupon, after the notice to 

said Fanny Sprague, as required by said court, and after a 
180 hearing thereon by said court, such proceedings were had 

that said Fanny Sprague was, by order and cecree of said 
court, required to give bond, with sureties, to the clerk of said court 
in the sum of sixty thousand dollars ($60,000), on or before August 
8, A. D. 1585, for the faithful performance of the trusts of said deed 
of assignment, and also to render on oath to said court an inventory 
of the effeets, estates, and credits conveyed by suid deed of assign- 
ment; and this respondent avers that said Fanny Sprague did not, on 
or before said eighth day of August, A. D. 1883, or at any other 
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time, render on oath to said court such inventory or give such bond, 
as required by said decree, but wholly neglected Lo comply with 
any of the requirements of said decree. Whereupon the said Henry 
W. Gardner and others, on or about the eighteenth day of August, 
1585, filed their petition, under oath and in writing, in said court 
setting forth that they were creditors of said Mary Sprague and 
were interested in said deed of assignment; also setting forth the 
decree aforesaid, and that the said Fanny Sprague had wholly neg-- 
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lected to comply with any of the requirements of said decree, and 
praying that said Fanny Sprague be removed from her trust as said 
ussignee. Whereupon, after notice to said Fanny Sprague, as required 
by said court, and after a hearing upon said petition by said court, 
a decree was made by said court removing said Fanny Sprague from 
her said trust as assignee of said Mary Sprague of six hundred and 
one (601) shares of said capital stock, and appointing this respondent, 
Gorham P. Pomroy, assignee of said shares of said capital stock in 
place of said Fanny Sprague, removed from her trust as assignee, 
whereby by operation of law this respondent became vested with 
the title as assignee of said Mary Sprague to said six hundred and 
one (601) shares of said capital stock of said Quidnick Company ; 
all of which proceedings and decrees remain of record in this hon- 
orable court, and this respondent makes the same part of this his 
answer and hereto annexes a copy thereof, marked “ H.” 

Seventh. This respondent, further answering, says that on or about 
the nineteenth dey of June, A. D. 1883, Henry W. Gardner and 
other creditors of said A. & W. Sprague Manufacturing Company 
filed their petition, in writing and under oath,in this honorable court, 
setting forth that they were, respectively, creditors of said A. & 
W. Sprague Manufacturing Company, and were interested in 
said deed of assignment of said four hundred and fifty-five (455) 
shares of the capital stock of said Quidnick Company made by said 
A. & W. Sprague Manufacturing Company to said Fanny Sprague 

as aforesaid; that said Fanny Sprague had failed to exe- 
181 cute the trusts of said deed of assignment, and was insolvent, 

and praying that said Fanny Sprague be required to give 
bonds, with surety, for the faithful performance of the trusts of said 
deed of assignment. Whereupon, after notice to said Fanny Sprague, 
as required by said court, and after a hearing on said petition by 
said court, such proceedings were had that said Fanny Sprague was, 
by the order and decree of said court, required to give bond, with 
sureties, to the clerk of said court in the sum of forty thousand dol- 
lars ($40,000), on or before August 8, A. D. 1883, for the faithful 
performance of the trusts of said deed of assignment, and also to 
render on oath to said court an inventory of the effects, estates, and 
credits conveyed by said deed of assignment; and this respondent 
avers that said Fanny Sprague did not, on or before said eighth day 
of August, A. D. 1883, or at any other time, render on oath to said 
court such inventory or give such bond as required by said decree, 
but wholly neglected to comply with any of the requirements of said 
decree. Whereupon said Henry W. Gardner and others filed their 
written petition under oath in said court on or about the eighteenth 
day of August, 1883, setting forth that they were creditors of said 
A. & W. Sprague Manufacturing Company and were interested in 
said deed of assignment, and also setting forth the decree aforesaid, 
and that the said Fanny Sprague had wholly neglected to comply 
with any of the requirements of said decree, and praying that said 
Fanny Sprague be removed from her trust as sald assignee and some” 
suitable person be appointed in her place. Whereupon, after notice 
to said Fanny Sprague, as required by said court, and after a hear- 
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ing upon said petition by said court, a decree was made by said 
court removing said Fanny Sprague from her said trust as assignee 
of said A. & W. Sprague Manufacturing Company of four hundred 
and fifty-five (455) shares of said capital stock, and appointing this 
respondent, Gorham P. Pomroy, assignee of said shares of said cap!- 
tal stock in place of said Fanny Sprague, removed from her trust as 
said assignee, whereby by operation of law this respondent became 
vested with the title as assignee of said A. & W. Sprague Manufact- 
uring Company to said four hundred and fifty-five (455) shares of 
said capital stock of said Quidnick Company ; all which proceedings 
remain of record in this honorable court; and this respondent 
makes the same part of this his answer, and hereto annexes a copy of 
the same, marked “ |.” 
Kighth. And this respondent, further answering, says that on or 
about the nineteenth day of June, A. D. 1883, Henry W. Gardner 
and others, creditors of said Fanny Sprague, filed their peti- 
182 tion, in writing and under oath, in this honorable court, set- 
ting forth that they were, respectively, creditors of said Fanny 
Sprague, and were interested in said deed of assignment of said eight 
hundred and two (802) shares of the capital stock of said Quidnick 
Company made by said Fanny Sprague tosaid Mary Sprague afore- 
said; that said Mary Sprague had failed to execute the trusts of said 
deed of assignment, and was insolvent; and praying that said Mary 
Sprague should be required to give bond, with surety, for the faith- 
ful performance of the trusts of said deed of assignment. Where- 
upon, after notice to Mary Sprague, as required by said court, and 
after a hearing on said petition by said court, such proceedings were 
had that said Mary Sprague was, by the order and decree of said 
court, required to give bond, with sureties, to the said clerk of said 
court in the sum of eighty thousand dollars ($80,000), on or before 
August 8, A. D. 1883, for the faithful performance of the trusts of 
said deed of assignment, and also to render on oath to said court an 
inventory of the estates, effects, and credits conveyed by said deed 
of assignment; and the respondent avers that said Mary Sprague 
did not, on or before said eighth day of August, A. D. 1885, or at 
any other time, render on oath to said court such inventory or file 
such bond as required by said decree, but wholly neglected to com- 
ply with any of the requirements of said decree. Whereupon said 
Henry W. Gardner and others, on or about August 18, A. D. 1883, 
filed their petition, in writing and under oath, in said court, setting 
forth that they were creditors of said Fanny Sprague and were 
interested in said deed of assignment, and also setting forth the pro- 
ceedings and decree aforesaid, and that the said Mary Sprague had 
wholly neglected to comply with any of the requirements of said 
decree, and praying that said Mary Sprague be removed from her 
trust as said assignee and some suitable person appointea in her 
place. Whereupon, after notice to said Mary Sprague, as required by 
said court, and after a hearing upon said petition by said court, a 
decree was made by said court removing said Mary Sprague from 
her said trust as assignee of said Fanny Sprague of eight hundred 
and two (802) shares of said capital stock, and appoiuting this re- 
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spondent, Gorham P. Pomroy, assignee of said shares of said capital 
stock in place of said Mary Sprague, removed from her trust as said 
assignee, whereby by operation of law this respondent became vested 
with the title as assignee of said Fanny Sprague to eight hundred 
and two (802) shares of said capital stock of said Quidnick Com- 
pany, all of which proceedings remain of record in this honorable 
court, and this respondent makes the same part of this his answer, 
and hereto annexes a copy thereof, marked “ J.” 
183 Ninth. And this respondent, further answering, says that, 
as assignee as aforesaid of Amasa Sprague of ten hundred and 
eighty-two (1,082) shares of the capital stock of said Quidnick Com- 
pany, as assignee as aforesaid of William Sprague of ten hundred 
and eighty-two (1,082) shares of said capital stock, as assignee as 
aforesaid of Mary Sprague of six hundred and one (601) shares of 
said capital stock, as assignee as aforesaid of the A. & W. Sprague 
Manufacturing Company of four hundred and fifty-five (455) shares 
of said capital stock, and as assignee as aforesaid of Fanny Sprague 
of eight hundred and two (802) shares of said capital stock, being in 
all four thousand and twenty-two (4,022) shares of said capital stock, 
he, this respondent, claims to be the lawful owner of the entire four 
thousand and twenty-two (4,022) shares of the capital stock of said 
Quidnick Company, and he is entitled as assignee as aforesaid as 
against said respondents, Zechariah Chafee, assignee and trustee as 
aforesaid; Evan Randolph, and ThomasC. Greene, receiver, to receive 
all the dividends thereon made by the said complainant, said Quid- 
nick Company, as set forth and recited in said bill of complaint; and 
he avers that neither the said Zechariah Chafee, assignee and trustee 
as aforesaid, nor the said Evan Randolph, nor the said Thomas C. 
Greene, receiver, are [is] entitled to receive the said dividends or any 
part thereof on said stock or on any part thereof. 

Tenth. This respondent, further answering, says that on the third 
day of September, in the year 1883, this defendant filed and entered 
in the supreme court of the State of Rhode Island his bill of com- 
plaint against the said Evan Randolph and one J. Cooke Longstreth, 
and against the said Amasa Sprague, William Sprague, Fanny 
Sprague, Mary Sprague, and Zechariah Chafee, and the said Quidnick 
Company, and A. & W. Sprague Manufacturing Company, and in 
said bill of complaint stated that he, the said Pomroy, by virtue of 
certain decrees made and entered in said supreme court in certain 
causes therein pending and in said bill recited and set forth, as as- 
signee of Amasa Sprague of 1,082 shares of the capital stock of said 
Quidnick Company, of Mary Sprague of 601 shares of said capital 
stock, of Fanny Sprague of 802 shares of said capital stock, of William 
Sprague of 1,082 shares of said capital stock, and of said A. & W. 
Sprague Manufacturing Company of 455 shares of said capital stock, 
was entitled to the ownership of the entire number of all the shares 
aforesaid, being 4,022 shares of the eapital stock of said Quidnick 
Company; and also stating that the said Amasa Sprague, William 
Sprague, Fanny Sprague, and Mary Sprague and the said A. & W. 

Sprague Manufacturing Company, fraudulently combining 
184 swith the said Evan Randolph and the said J. Cooke Long- 
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streth, to defraud this defendant of his right ‘to said shares of 
said stock and to throw a cloud upon his title. thereto, procured the 
said William Sprague, claiming to be president of said Quidnick 
C ompany, to issue to said Randolph a certificate, under the seal of 
said Quidnick Company, of the whole of said 4,022 shares of said 
‘apital stock in the words and figures following: 


No. 48. 
Quidnick Company, Providence, R. I. 
Capital, $500,000. Incorporated 1862. 5,000 shares, $100 each. 


This is to certify that Evan Randolph, of Philadelphia, is the 
owner at the date hereof of four thousand twenty-two shares of 
capital stock of the Quidnick Company, transferable only upon the 
books of the said company, at their office, in Providence, R. 1. 

WILLIAM SPRAGUE, President. 

W. SPRAGUE, Secretary. 

Providence, R. I., Aug. 6, 1883. 


And praying in said bill of complaint that said supreme court would 
decree that by force and virtue of the decree in said bili recited and 
set forth, appointing this defendant assignee of said Amasa Sprague, 
William Sprague, Fanny Sprague, and Mary Sprague, and said A. 
& W. Sprague Manufacturing Company of said shares of said capital 
stock of said Quidnick Company, this defendant was entitled to all 
said 4,022 shares of said capital stock, and was entitled to vote thereon 
at all meetings of said Quidnick Company, and also praying that 
said supreme court would further decree that said certificate of said 
4,022 shares of said stock issued to said Randolph by said William 
Sprague, claiming to be president of said Quidnick Company, was 
wrongfully and illegally issued by said William Sprague, and was 
void and of no effect, and that the said Evan Randolph should 
deliver the same up to be cancelled, and also praying that 
the said Evan Randolph and J. Cooke Longstreth and each of 
them, their agents, servants, emplovees, and officers, might be 
perpetually enjoined from acting or claiming to act as stock- 
holders of said Quidnick Company, and from asserting any title 

to any of said shares of said capital stock, and from in 
185 = any way interfering with or disturbing this defendant in his 

rights as owner and holder as assignee as aforesaid of said 
4,022 shares of said stock, and from voting or attempting to vote 
upon any of said shares, and from attending upon or holding any 
meetings of said Quidnick Company, and from interfering in any 
way with any of the affairs or business of said company, and also 
praying that a subpcena might issue in said cause; and this defend- 
ant avers that a subpce na was Issued in said cause by order of. said 
court, and was personally served upon the said Evan Randolph 
upon the tenth day of September, A. D. 1883, and was returned to 
said court, and that the said Evan Randolph neglected to enter his 
appearance in said cause or to file any plea or answer therein, and 
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that by the decree of said court, entered November 5, 1883, said bill 
of complaint in said cause was taken as confessed as against the 
said Evan Randolph ; and this defendant further avers that there- 
afterwards, to wit, December 29, A. D. 1883, a further deeree was 
entered in said cause by said court in the words and figures fol- 
lowing : 


STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS, | se 
Providence, Saas 


Supreme Court. October Term, A. D. 1888. 


GORHAM P. Pomroy, Assignee, 
v. > Equity, No. 2161. 
Evan RANDOLPH ef als. 


This cause came on to be heard before the court, and it appear- 
ing to the court that Evan Randolph and J. Cooke Longstreth, two 
of the respondents in said cause, have been personally served with 
the subpceena in said cause and have failed to enter their appearance 
in said cause or to file any answers therein, and that by the decree 
of said court in said cause November 5, A. D. 1883, the bill of com- 
plaint in said cause was taken as confessed as against said Evan 
Randolph and said J. Cooke Longstreth, it is now, on this 72d day 
of said term, upon motion of the complainant, after the reading of 
the bill of complaint in said cause, duly sworn to by the complain- 
ant, ordered, adjudged, and decreed by the court, as against said 
Evan Randolph and J. Cooke Longstreth, as follows : 

First. That by force and virtue of the decree in said bill recited 
and set forth appointing the said complainant assignee of William 
Sprague of 1,082 shares of the cavital stock of the Quidnick Com- 

pany and assignee of Amasa Sprague of 1,082 shares of the 
186 capital stock of said Quidnick Company.and assignee of Mary 

Sprague of 601 shares of the capital stock of said Quidnick 
Company and assignee of the A. & W. Sprague Manufacturing Com- 
pany of 455 shares of the capital stock of said Quidnick Company, 
in place of Fanny Sprague, removed by said court from her trust as 
assignee of said Amasa Sprague, William Sprague, Mary Sprague, 
and said A. & W. Sprague Manufacting Company of said shares of 
said capital stock of said Quidnick Company, and assignee of Fanny 
Sprague of 802 shares of the capital stock of said Quidnick Com- 
pany, in place of Mary Sprague, removed by said court from her 
trust as assignee of said Fanny Sprague of said shares of said stock, 
the said complainant is entitled to all the shares of said capital 
stock conveyed to said Fanny Sprague, assignee, by said Amasa 
Sprague, Mary Sprague, William Sprague, and said A. & W. Sprague 
Manufacturing Company, by transfers made by them, respectively, 
upon the stock transfer book of said Quidnick Company, on or about 
December yx 8 1S75, in said bill of complaint set forth, being 3.220 
shares of the said capital stock of, said Quidnick Company, subject 
to the lawful claims of the respondent, Zechariah Chafee, upon said 
shares, as set forth in said bill of complaint, if any such lawful claims 
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there be, and is also entitled to all the shares of the said capital stock 
of said Quidnick Company, 802 in number, conveyed by said Fanny 
Sprague to said Mary Sprague, by transfer made by said Fanny 
Sprague to said Mary Sprague upon the stock transfer book of said 
Quidnick Company, on or about December 22, 1875, in said bill of 
complaint set forth, subject to the lawful claims of said Zechariah 
Chafee on said shares, as set forth in said bill of complaint, if any 
such lawful claims there be, and is entitled;to vote upon all said 4,022 
shares of said capital stock at all meetings of said Quidnick Com- 
pany. 

Second. That the certificate of 4,022 shares of the capital stock of 
said Quidnick Company issued to said Evan Randolph by William 
Sprague, claiming to be president of said Quidnick Company, bear- 
ing date Aug. 6, 1883, numbered 43, in the complainant’s bill set 
forth, was wrongfully and illegally issued by said William Sprague to 
said Evan —, and is void and of no effect, and said Evan Randolph 
is hereby decreed to deliver up said certificate to the complainant 
that the same may be cancelled. 

Third. That the said respondents, Evan Randolph and J. Cooke 
Longstreth, and each of them, their agents, servants, employees, and 
oflicers, and all persons claiming under them or either of them, are 
hereby perpetually enjoined from acting or claiming to act as stock- 

titleholders of said Quidnick Company,and from asserting any 
187 ~=—to any of the said shares of the capital stock of said Quidnick 

Company, and from in any way interfering with or disturb- 
ing the complainant in his rights as holder and owner, as assignee 
as aforesaid of said 4,022 shares of said capital stock of said Quidnick 
Company, and from voting or attempting to vote upon any of said 
shares of said stock, and from attending upon and holding any 
meetings of said Quidnick Company, and from interfering in any 
way with any of the affairs or business of said Quidnick Company. 

Kntered as the decree of the court this 22d day of the October 
term, 1883 (Dee. 29, 1883). } 

by order: 

HERBERT ALMY, 
Assistant Clerk. 
Enter. 
J. H. STINESS, J. S. C. 
G. M. CARPENTER, J. 


And this defendant avers that all the said proceedings are now of 
record in this honorable court and are made part of this his answer, 
and he prays he may have the same benefit and advantage thereof 
as if he had pleaded the same in bar tothe claim of said Evan Ran- 
dolph to be the owner of said 4,022 shares of said capital stock. 

Eleventh. And this respondent prays that your honors will decree 
that he is entitled,as against said respondents, Zechariah Chafee, 
trustee and assignee, Evan Randolph, and Thomas C. Greene, re- 
ceiver, to receive, as assignee as aforesaid of said four thousand and 
twenty-two (4,022) shares of the capital stock of said Quiduick Com- 
pany, all the dividends declared upon said four thousand and twenty- 
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two (4,022) shares of said capital stock, and to hold the same as 
assignee as aforesaid, and for such other and further relief in the 
premises as the nature of the case shall require and as to this hon- 
orable court shall seem meet, and hereby submits to a decree to in- 
terplead with the other respondents in said cause as to the matters 
in controversy therein. | 


GORHAM P. POMROY, Assignee. 


CHARLES H. PARKHURST, 
RATHBONE GARDNER, 


Solicitors. 
PROVIDENCE, 8¢ : 


In the city of Providence, this fourteenth day of April, A. D. 
1884, the above-named Gorham P. Pomroy personally appeared be- 
fore me and made oath that the statements in the foregoing 

18S answer by him signed, so far as the same are made of his own 
knowledge, are true, and so far as made upon information and 

belief are true to the best of his knowledge, information, and belief. 

CHARLES H. PARKHURST, 
Notary Public. 


Entry of Discontinuance as to C. B. Farnsworth and Appleton Sturges. 
(Filed April 15, 1884.) 


PROVIDENCE, 8¢ : 
Supreme Court. March Term, 1854. 


QUIDNICK COMPANY 
v. Equity, 2233. 
Z. CHaFrerk, Trustee, et al. ) 


The complainant hereby discontinues said bill against the defend- 
ants, Appleton Sturges and Claudius B. Farnsworth, administrator, 
without prejudice and without,costs. 

By its solicitors: 

. H. PARKHURST & 


=o he 


ow 


Assented to. 
J. F. LONSDALE, 
Sol. for Appleton Sturges. 
J. M. RIPLEY, 
Sol. for C. B. Farnsworth, Adm. 
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Answer of Zechariah Chafee. (Filed April 22, 1884.) 
PROVIDENCE, 8¢ . 
Supreme Court. March Term, A. D. 1884. 


QUIDNICK COMPANY 
v. -In Equity. No. 2233. 
AECHARIAH CHAFEE et als. | 


The answer of Zechariah Chafee, trustee, one of the defendants, to 
the above-entitled bill of complaint. 


This defendant, for answer to said bill, saith that he ad- 

189 mitsthe truth of the several allegations and statements therein 

contained, subject to any additions thereto and explanations 
thereof hereinafter contained. 

That said complainant, Quidnick Company, before the filing of 
said bill of complaint, had sold all its real estateand manufacturing 
property and had given up its business of manufacturing prepara- 
tory to the liquidation and winding up of its affairs and to dividing 
out the proceeds of such sales and all its other property among its 
several stockholders. 

That said dividend, so declared by said Quidnick Company as 
alleged in said bill, is a stock dividend in liquidation, and was de- 
clared in pursuance of such plan for the liquidation of its affairs 
above set forth, and that said dividend is payable out ‘of the funds 
derived as aforesaid from said sales. 

That the A. & W. Sprague Manufacturing Company is and on, 
prior to, and since the first day of November, A. D. 1873, was and 
has been a manufacturing corporation created by the General As- 
sembly of said State of Rhode Island, and as such, with its members 
and stockholders, subject to the provisions of chapter 128 of the 
Revised Statutes and of chapter 142 of the General Statutes of this 
mtate. 

That on and prior to said first day of November, A. D. 1873, the 
said A. & W. Sprague Manufacturing Company had become embar- 
rassed in its business and obliged to suspend payment of its debts; 
that it was then indebted to a very large number of banks and per- 
sons, In and out of this State, in very large amounts; that Amasa 
Sprague, William Sprague, Fanny Sprague, and Mary Sprague were 
then, and since the organization of said A. & W. Sprague Manufact, 
uring Company, in the year 1865, had been, large and principal 
members and stockholders of said company, and as such, under said 
statutes in such cases provided, were and ever since have been and 
still are severally and individually liable for all its debts, said com- 
pany never having made or filed any of the statements or returns 
required by said statutes to exempt its members and stockholders 
from such personal liability; that said Amasa Sprague, William 
Sprague, Fanny Sprague, Mary Sprague, and said A. & W. Sprague 
Manufacturing Company were also, on and before said first day of 
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November, 1873, and thereafter to the times of the transfers by them 
hereinafter stated, large and the principal stockholders in the said 
Quidnick Company, together holding 4,022 of the 4,349 shares, the 
whole of the capital stock of said Quidnick Company now outstand- 
ing, the remaining 327 shares being held by the estate of Edwin 
Hoyt, deceased, of which estate Claudius B. Farnsworth is adminis- 
trator, with the will annexed, in Rhode Island. 
190 That in consequence of the embarrassments and suspen- 
sion aforesaid of said A. & W. Sprague Manufacturing Com- 
pany it and its members and stockholders aforesaid were obliged to 
ask from their creditors an extension of time for payment of their 
debts, and the negotiations with their creditors that ensued finally 
resulted in the said corporation and its said stockholders executing 
and delivering to this defendant, the said Zechariah Chafee, the 
trust mortgage and conveyance of its and their estates, bearing date 
on said first day of November, A. D. 1873, a copy-of which, marked 
Exhibit A, is hereto annexed and made a part of this answer. 

That said A. & W. Sprague Manufacturing Company and said 
other grantors or parties of the first part in said trust conveyance 
were then, respectively, holders and owners of large amounts of the 
capital stock of -various banks and other corporations, including said 
Quidnick Company as aforesaid, and also including sundry manu- 
facturing corporations which were largely indebted or insolvent, and 
in which the stock holders were also personally liable for the corpora- 
tion debts under the statutes aforesaid, so that, under the advice of 
eminent counsel, both here and from the city of Boston, called in 
consultation by or in behalf of the creditors, that it was or might be 
doubtful how far the trustee, if he took a conveyance of all such 
stocks, might become also personally liable for such corporation 
debts, the clause was inserted in said conveyance, viz: “ Excepting 
from this conveyance all shares of capital stock in any and every 
corporation, wherever located, belonging to any or either of the 
parties of the first part,” and inserting the following agreement and 
covenant, viz: “ The same to be transferred to said party of the sec- 
ond part, upon his request in writing, by way of pledge and collat- 
eral security, to secure the performance of the condition of this in- 
strument,” as by reference hereby had to said conveyance will more 
fully appear, thus enabling said Chafee, as trustee thereunder, at 
any time or from time to time, to call for the transfer to himself, as 
trustee and as security for the creditors under said trusts, of such 
stocks as he should find of sufficient value to justify his taking the 
same ; that, accordingly, the next day after the delivery to him of 
said trust conveyance, he did call upon said parties of the first part, 
grantors therein, to transfer to him their shares aforesaid in said 
Quidnick Company, and said parties thereupon, on or about the 
second day of December, 1873, respectively, made and executed to 
this defendant upon the stock transfer book of said Quidnick Com- 
pany transfer of the shares of stock in said company then held by 
them, respectively, in the following form, viz: 

191 “For value received I, , hereby sell and transfer, 
by way of pledge and collateral security, to Zechariah Chafee, 


168 JOHNN %. JENCKS ET AL., EXECUTORS, &€C., VS. 


of Provide nee, to secure thie pa rformance of the conditions of a trust 
mortgage dated Nov. |. - siinres of] the capital stock oft the (uid- 
nick Company.” 


The said Amasa and William thus transferring to this defendant 
each 1,082 shares, and the said Fanny Sprague S502 shares, and the 
sald Mary Sprague 601 shares, and the said A. & W. Sprague Manu- 
facturing Company 455 shares, thus together making the 4,022 
shares aforesaid, and which are of the par value of one hundred 
dollars per share that subsequently said parti Ss, Oh OT about the 
twenty-second day of December, 1875, by transfer duly made and 
execul 7 Ly thie bhi, We spectively, Upon said stock transier book of said 
Quidnick Company transferred and assigned their respective re- 
maining right, title, and interest and equity of redemption in 
sald shares SO held by them, respectively, ils follows: The sald 
Amasa Sprague, Wilham Sprague, Mary Sprague, and said A. & W. 
Sprague Manufacturing Company each tran rred to the said anny 
Sprague their remaining right, title, and interest in ial ir respective 
shares, in trust for the equal benefit of all their respective ¢ reditors, 
and the said Fanny Sprague in like manner transferred her remain- 
ing right, title, and interest in her shares aforesaid to the said Mary 
Sprague, in trust for the equal benefit of all her creditors, all whic +h, 
by reference to sald transfer book of said Quidnick Company, to 
which, for the transfers aforesaid, when produced in court, this de- 
fendant craves leave to refer as parts of this answer, will fully ap- 
pear, thereby, respectively, recognizing their several previous trans- 


. ’ j ’ . } ' . ° ’ 

fers, above set fo li, to this defendant; and this defendant avers that 
. . | 7 . 

this Litie so vested In si ud Fanny and \I im\ Sprague, as asSIVlCes as 

above set for ani decrees of this honorable ee 


\ 
on the 2oth dav of August, A. D. 1SS5, became vested in said defend- 
ant, Gorham P. Pomroy, and further snows that ies suid title of 
said drneetshe so subsequent in time as above shown to the title of 
Us defendant, Chafee, and to said transfers to said Chafee, was and 
1S subject to all the rights of said Chafee and the ereditors under his 
said transfers; and said Amasa Sprague, William Sprague, and 
sata. «CA. & W. 8 | 
deeds dated April 6, 1874, respectively, assigned all their estates to 
this defendant for the benefit of all their creditors, to which deeds. 


os 
—— 


Im court LO Le Pproauced, this defendant also refers as parts Ol 
° a ee see ; ) ] PO rere ~~ . : } ; ¢ | 
192 this answer: and this defendant further shows that the 


i 
rreat body of t] ae rovided “ Be Frere ppenrnen 
great body of the ereditors provided for in said trust conveyv- 
i . 
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ance dated Nov. 1, 1875, came in under it and beeam: parties to lf 

i 

‘ 

‘ 


: : ] ° ] ] | : ¥ 
and acce ple the mortgage notes under said deed, the aggregate 
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though by whom all of the same are now held iis defendant is 
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unnb.e to say Ss ne Has HNO Weel KC] uaa HNiMOrimMed OF thre SiicCs 
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and transfers of the same, and wh ~as this deliendant belleves and 
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avers, constitute the great body oi. tlre ol bal dmdebtedness Of sald 
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aforesaid ; and this defendant further avers that the conditions of 
the said trust deed of mortgage have long since been broken by the 
non-payment of the semi-annual interest on said mortgage notes 
since the first day of January, A. D. 1876, and by the non-payment 
by said grantors In said trust deed of mortgage of the principal sum 
Or any part thereof of said notes: that all the « state, real and per- 
sonal, which passed under said trust mortgage, Exhibit “A,” herein- 
before referred to, 1s entirely insuflicient to pay the debts secured by 
arge portion of the same has 
already been sold, and that the proceeds thereof, together with what 
can possibly be derived from the remaining portion, will be entirely 
Insutlicient for the pay ine nts of the debts aforesaid secured under 
sald trust mortgage, and that the whole 


— . 


{ 
sald trust mortgage, and that a | 


of any and all sums of 


lle upon or in respect of 

sald 4.022 shares of stock of said Quidnick Company will be required 

. : . : . 

to pay the said debts. and will still leave a defieienev for the full 
i . . 

pavinent of sald debts: and this d f 


money that are or may become distributa 


si s 8 ‘ 


dant SAVvs that he does claim 
that, under and bv virtue of his said title to said 4,022 shares of said 
stock, as hereinbefore set forth, he is entitled to receive the said sum 
of money and any other sums of money now or hereafter to be dis- 
tributed upon and in respect of said 4,022 shares of stock. 


And this at fendant prays that Dy) Like decree of this honorable 
, . , 


court he mav be declared to entitled to receive from said com- 
plainant said sums of money so to be distributed upon and in 
rr spect Ol Si d Ripe sh ires Ol cli Citi tal SLOCK ¢ [ sald (Juidnick 
(Company d that said eo pla nant mav be ordered to paLy OVeP 
the same to him, and for such other and turther relief in the prem- 
ses as the nature of the cas shall re pULTs and as to your honors 
shall seem meet. 
Loh And hereby submits toa di re to interplead with the other 
re spon lents ltl sald CAUSC i) | Lia miatters Mn cOnLrOVersy 


ZECHARIAH CHAFEE. 
Witness: 
J. W. PERRY 
PRANK PARKHURST, 
JAMES TILLINGHAST, 
CHAS. HART. 
LN. F. LHURSTON, 
Nolicitors {ny a} 7 ndant. = ( } hes 


said county and State, this seventeenth 
_A. 1D). 1884, then and there personally appeared Zech- 
and made oath that the statements and matters con- 
tained in the foregoing answer, so far as stated of his own knowl- 
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of Providence, to secure the performance of the eonditions of a trust 
mortyvage dated Nov. 1, — shares of the capital stock of the (uid- 
nick Conipany.” 


The said Amasa and Wi am thus transferring to this defendant 
each 1,082 shares, and the mee Fanny Sprague S02 shares, and the 
sid Mary Sprague O01 shares, and the said A. & W Pg Manu- 
facturing Company 450 shares, thus together making the 4,022 
shares aforesaid, and which are of the par Vaiue of one hundred 
dollars per share; thats | d parties, on or about the 
twenty-second day of Decembs r, 1340, by rahisier duly made and 
executed by them, respectively, upon said stock transfer book of said 
Quidnick Company transferred and assigned their respective re- 
maining right, title, and interest and equity of redemption in 
said shares so held by them, respectively, as follows: The said 
Amasa Sprague, William Sprague, Mary Sprague, and said A. & W., 
Sprague Manufacturing Company each transferred to the said Fanny 
Sprague their remaining right, title, and interest in their respective 
shares, In trust for ihe equ: il benefit of all their respective creditors, 
and the said Fanny Sprague in like manner transferred her remain- 
ing right, title, and interest in her shares aforesaid to the said Mary 
Sprague, in trust for the equal benefit of all her creditors, all which, 
by reference to said transfer book of said Quidnick Company, Lo 
which, for the transters aforesaid, when produced in court, this de- 
fendant craves leave to refer as parts of this auswer, will ful 
pear, thereby, re montis lv, reco; — | ) 
fers, above set forth, to this defenda - and this defendant avers t th: if 
this title so vested in said Ir anny oad \ 
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irv Sprague, as assignees as 
above Sel fort! “alt LOrTWw: irds, U\ deere CS Ol this honorable eourt, ent red 
On) the Pott dav of * August, A 1). ISS5, became Vest d 1) said di fend- 
anit, Gorham LP. Pomroy, and further shows that the said title of 
said Pomroy, so subst quent in time as above shown to the title of 
this def ndant, Chafee, and LO Sila transtiers to suid (‘hafes , Was and 
1S subject to all the rig 

id transfers; and said Amasa Sprague, William Sprague, and 
suid A. & W. Sprague Manufacturing Company afterwards, bv 
deeds dated April 6, 1574, respectively, assigned all 
this defe ndant for the benefit of all their creditors, to which deeds. 
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hts of said Chafee and the ereditors under his 


in court to be produced, this defendant also refers as parts of 
Lz this answer; and this defendant further shows that the 
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amount ol the mortgage notes thus issued belIng upwards of elght 
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million dollars, originally issued to four hundred and forty-nine 
red : riolely tered th trey} 1! *Pespecaeyf 7 fs monntire 
creditors, Wiaely scattered through aiilerent parts of the country, 
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though by Whom all OF the same are now bheid this delendant Is 
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aforesaid : and this le fe nd: int forth r avers that the conditions of 
the said trust deed of mortgage have long since been broken by the 


non-payment of the semi-annual interest on said mortgage notes 
since the first day of January, A. D). 1876, and by the non-payment 


by said grantors In said trust deed of mortgage oi the principal Sunil 
Or any part t thereof of said notes: that all the estate, real and per- 
sonal, which passed under said trust mortgage, Exhibit “A,” herein- 
Lefore referred LO, Is entire ly Insutlicient to pay the debts secured by 


L1On] of the Same has 
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Salad trust mort: age, aha that a larce Pol 
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aiready been soid, and that thr })1 ceeds thereol, together with what 


can possibly be derived from the remaining portion, will be entirely 
insutlicient for the payments of the debts aforesaid secured under 
ane trust ee and that the whole of any and all sums of 
mon that are or may become distributable upon or in respect of 


said 1029 yet stock of said Quidnick ¢ ompany will be required 
to pray the said debts, and will still leave a deficiene V for the full 
pavinent of said debts: and this def ndant SuyVs that he does claim 
that, under and bv virtue of his said title to said 4,022 shares of said 
stock. is hye re Inbe fore set forth, he is entit ed LO recelve the said sum 
of mone Vv and any other sums of moni y how or hereafter Lo be dis- 

tributed upon and in respect of said 4,022 shares of stock. 
And this defendant prays that by the déeeree of this honorable 
it may be declare 7 to be enti | to receive from suid Conl- 


? ' P ps ° . 
plainant said sums of money so to be distributed upon and in 
respect. of said 4,022 shares of said eapital stock of said Quidnick 
(Clompany. and that sald complamant ma ordered mLy over 


O | 
the same to him, and for such other and turther relief in the prem- 
ises as the nature of the ease shall re lire and as to Your honors 
shall seem meet. 
1033 And here by submits toa decree to inte rplead with the other 
rt spondents In sald cause as matters Nn controversy 
Lierein, 
ZECHARIAH CHAFEE. 
Witness: 
J. W. PERRY 
( PRANK PATI oy 


STATE SOUTH CAI INA, 
; } 
f } / Oo] f f j f ; } 


} } } ‘ ] ’ , , ‘ “yf ° ; } 
ariah Chafee and made oath that the sta nents and matters con- 


tained in the foregoIng answer, so iar as stat dof his own knowl- 


~ 

oe 
~ 

. 
— 

— 
~ 
— _ = 
ad 


, 


‘ 


5 a 
an - 
ae — 
—— 
~ 


~ 
> - 
; 
o 
= - 
oud 
° — 
_— 
quand 
° 
~ od 
- j 
ail - 
—s 
° 
a 
7 
~~ 
~ . 
omg 
= 
1 
‘ j 
gud 
~— ow 
= ° 
- one 
~ - 
<< ~o_ 
~ — 
~ 
ous e 
o~ 
- -_ 
— 
~ 
-_ oe ow 
—_ 
—_ 
“ 
one 
-_ 
! — 
onan 
_ , 
_ 
—— 
_ 
> 
—_ 
a ~ 
— 
a 
ow + 


¢ 


— 
— 
ted 
ss 
- 
— 

- 
sn 


ed 


] 


Pte 


. 


order 


> 
“* 
,+ 
. 


es 


7 


signee. 


: 


a 
‘ 
ms 
a 
~ 
~ 
~ 
. 
— ~ 
‘ => 
i — 
— 
~ a “~ 
~~ ~~ 
— 
— 7 
a 
= ~ 
- ~~ 
“ 
— 
~ 
me ™ 
. 
~ 
— 
~ 
— = 
f', 
- 
. 
— 


172 JOHN S. JENCKS ET AL., EXECUTORS, &¢., Vs. 


196 It is ordered that a commission issue to Richard Lb. Com- 
stock as per above agreement. 
Iwntered as decree of court May 7, 1854. 
by order: 
HERBERT ALMY, 
Assistant Clerk. 


Issue. (Filed May 7, 1884.) 


PROVIDENCE, 8¢ 


Is the defendant, Zechariah Chafee, assienee and trust “as set 
forth in his answer, entitled to the dividend upon the 4,022 shares 
of the capital stock ot thre (duidui kK COMPANY desert d i" thas bill 
of complaint, or 1s thie defendant Gorham ! Pomroy issivliee, ell- 
titled to the same? 

Assented to 

tC. @. PARABUBOL. 
Sol. for Def’t Pomroy. 
C. FRANK PARKHURST. 
Nol rZ. Chafee Trustee, A 
he val Decree ( feale a it 2 ae t.) 
PROVIDENCE, 8¢ 
Supreme Court. March Term, A. D. 1884. 
QMUIDNICK COMPANY ) 
In Equity No. 2233 
ZECHARIAH CHAFEE ef als. | 
This cause came on to be heard before the full court. at the abov: 
term, upon the bill and answers of the respondents, Zechariah 
ey ( hates , LYUustee § nad assio wee, a Lt rl ith) ¥ & mrov, assignee, 
and upon the evidenee duly : rted to the eourt by the 
master in this eause heretofore duly a yinted, commissioned, and 
sworn: and said re SPO] dents having, by deeree ente red heretofore in 
this cause on the Ist day of Mav, A. D. 188-4. been ordered to inter- 


.each other as to the controversies between them as set 
clr answers, and was argued by counsel for said respond- 
thereupon, upon consideration thereof, it is ordered, ad- 
judged, determined, and decreed 

Mirst. That said Gorham LV. Pomrov, assignee as aforesaid, has 
such claim, right, title, and interest in and to said 4,022 shares « 
the caplial stoek of said Quidnick Company, as is set forth in the 


. ; ; ‘ . , ‘ 
‘ ' . . } syrat — oo ‘ ) ° ' y . : 4] 
answer Of sald Craorham ¢ Pomroy. exeent Liat thre rvht, tit 


. —- ; ' 
. ,> ? ‘ ‘ * ? . ’ ‘ ] } | . 

Interest of said Pomroy in and to said shares of stock is subject to 
‘7 . ; , 4 + ‘rs ’ ° ’ ‘¥ ' } 7 

‘ i ' ‘7 7 > . , * 7. . ‘Io! ; . . ‘ . ; 

lil thre rights ol said Pesponhdent, Gecharian Thaiec, } i. bc CTeQd- 


tors under the trusts of said Chafee by virtue of said Chafee’s title 


~sy 


Plik QUIDNICK COMPANY ET AL. iv 


ais pledg e, as set forth in the answer of said Chafee, and that the 
said Gorham P. Pomroy has no right, title, or interest in the said 
divide na at clared t] icreon, as set forth 1 ~. uid bill, or in any part 
thereof: and he, the sald Gorham r, Pomroy, assignee as er 
and all persons claiming by, through, or under him are hereby 
perpetually enjoined from asserting any claim to said dividend and 
from commencing any actions or suits to recover said dividends or 
any part thereof against the complainant. 


sont 
‘ 


’ 


, r ) ' ‘s . s J . 

‘ond. That the said re spondent, Zechariah hafee, by virtue of 
. 3 *. ‘ : . . } , _ mT 
lis title as pledger, as set forth in his sa tennis scadll + 4022 


} ' “ ] ] ‘ ] ee : 

shares ol the capital SLOCK OF Si2ld COllpia nant, Quidnick ¢ ompal iV, 
: . S.41 ~ 4 . } . * ' } " . a »* ' * . " | . ' - 
IS CLILILIt i, «iS Live iaWilli OWhe!l LOUCreo! } reeelve tlie divid iLiUis 
t] | lar { rt} | ata | } : pro ys } 1) y ha —— 

Lif 'U Fla oF Fae F ais St OOLvil il} sch ita eJiti «at i'a4 Le VO Chae GF e Live 1th) 
. : ae . 

of eighty thousand four hundred and forty (SS0,440) dollars, hereto- 


% hs } . es ] ’ ; ‘4? = ’ ‘| | ] . sy 
ore deposited in the registry Of this court, with the interest enil 


. } j 1 } ; } 
Third. It is further ordered, adiudged | deereed that all the 
COSTS OF this suit to bye taxed by Live ‘a d+ it o] hie fund 


S| 19.80. 


{ Pav OVer tO yer i mariah Chat eC. Dit i pore 
ehty thousand four hundred and for . 110) dollars, with the 
hnterest accrued thereon less the no ci re MLITIISSIONS, 
thy reon, and said COSLS., 
19S Entered as the decree of court 55th dav, M. T., 1884 (June 


2, 1554) 


By order: CHARLES BLAKE, Clerl 


| } ’ ‘ 
| ‘ I J if —_ | ‘4 
Tt» . ; . . +‘? 7 P > | J ’ , j ’ , , ’ 
Ltecelved of Charles Blake, clerk, Svz | vo hundred and 
+7 ' 
LM LV-hnine adolars and LV cents ae Ve-hnamed lund, belng 
mete S140 80: ecleark’e a , SN) 
COSLS, @l4/7.0U: Clerk S COMMISSION, 4o 
a: = | LRTI RS 
~~ ; vk Quidni } f f? 
) -) 
at Oe - bebe ISS4 
'» ] ] T>] | ] . or he 7 ] 
i’ ’ i ( haries bPicAIN ‘ ‘ » } id i lit? Lia Wilt Ture 
, ] a« de de i eo , ] , ‘ I] 
rest oh the amount Asc fat ed for above by ‘ 
i> sole | " ‘ a4 e ‘ . ' ] . . ope ?*? P Seo = | ) 
Lali nATIUPst, SOLICILOF iO! (Jul mick CO. Ih Cas 2209), US UGULFCCLE it} 
, 
o 
le AlOrewritten adecres 
' ' 
’  . 
/, ( Li Al viv hi ‘ 
Bi | >» 4 By ‘ Pi TT RST 
By oF RFRANIN t’.\ rc iN | ‘ . 
[Ti Solicitor 
, } T> ee j 
Re Veu O1 4 a i Khurst S&S I i> pel agreement) 
' ' ~ - | ) } ~ 
re Lee » Tas ‘4 ; res | ii Lilie aw i 


Attest | CHARLES BLAKE, Clerk. 
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202 (Last sentence of question obieected to on behalf of Z. Cha- 


fee, trustee and assignee, on the ground that there is better: 


evidence of thy fact Inqgu re ( of.) 
Int. 4. Are you or were you an officer in said corporation ; and, 
if yea, what ollice do or did you hold and for how long did you 
hold it? 
Ans. I was treasurer of the A.& W. Sprague Manufacturing Com- 


— 


. aa | ey } , rye mrAr | ‘ ; wa ts — , 
pany, and i think | hbave been treasurer of that COPPOPatiol 1Ol about 
twenty-live years 

[ nt. 5. You have stated that this e rporation was creat In LS6S. 
° | ’ . '? | ' } . ahi } ' 7? ’ | ] | ’ | '» ’ . . 
Ifow, then, could it be possible that vou should have been treasure 
. ’ ' ? bd a > 
ol such corporation for the te noth of time you stated ? 
\ 4 | | ‘Cc ry tar } ’ | . 7 , , * ’ } ’ rat l. : | 
Ans. Well, it is only a matter of reeord. I madeamistakein the 


om 
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| ; i, \re ret +) 7 ryevdead 1 14 bowen) hh , ra lel . , # — : _ 
hitb. © AT you Cd LeLiTi ues WILT svalll LLNdOIph, Cconmpialrnant in 


this cause; how long have vou known him, where does he reside, 
’ . } . : ° 

and of what State is he a citizen 

say4 I es } of : - sa , 

Ans. I am not acquainted with Ivan Randolph and never have 


’ ] | eo hs — . ] ; % | _— ie ie : 
seen him: | do not know him: he resides in Philad ipliia and isa 


eur | }” oy \} - 
Mary Sprague, Fanny Sprague, William Sprague, Gorham Pomroy, 
. ‘ i 
Jaudius B. Farnsworth, Char ld, Stephen Harris, B 
Claudius ) irnsworth, ¢ ries I>. Caould Ste pren irris mena 
in B. Knight, and Robert Knigl ! : : 
Tri) » | Fy ible i i LOC] i 1) il cLtia | Vea. WilCre GQ Liyey re- 
side ard of what States are they eitize) 
, , , . 
\) « ‘ Th) i¢*f i ) \\ tt) c) ; Or) ; rive , reraigt ris ay 
4 ii aiii ,‘* sad ’ i ai i i ‘ i ‘ ‘ i aii i +4 i i 
; — | | By | I } | val I 1 , 7 , :] ty { , 
i i4 { {) a \ pirat i aii She «a itd Lhe y Lit ( viZ.' ii {)) ‘ ‘ LelLe f)i 
>] } ] 
iy 
VWEAele ‘ 
, | 4 ’ | 
‘ ‘ '% ‘ ‘ . 
Int. S Lhe (uldnick Company a corporation, and unde! the 
‘ 
- .* , — ¢ ‘ ‘ ; » 3 . > " " ‘ ] ] a. : : ] ' ] ‘ : 
iiWws {i \W ene Lake Wils i eet OTPOPrac (i, 4eeae 4" iit 1 ¢ i a GOolg WUSI- 
+) 
LiGss 
' . ~ ’ | ? ‘ } 
. ‘ ‘ Fos r\ = i » 4 . sesn 4 ‘ ? . . 
Ans. It 1s a corporation ; 1t was Ineorporated by the General As 
: 7 
} c <7 I>} " , a , 4 ‘ ’ 
SCTIOLY OF Lib ch )i lal Cocie Sialtlad, Aa L Is do pp DOUSINGSS Ih bhi 
, ’ ' Das ‘ } » . l ho ; j } >] ] 4 ’ 
CIL\ (>| Provide rice cil tj SbLal — ape Pais (iC Island. 
| } 7 
; © ——— , } | 
Int ee \ 4 ‘ <4 COTI)] hi\ called | ‘ ‘ a ‘Pil (omna £ 
? . £ } " , , } > 
ciated two ve a Ce ry Ltidi, | Vea nwhat State does lt claim 
‘ ? } ] } . ” } 
that if was Incorporated, and where ts sald nion Company doing 
s ‘ « 


business‘ 


94s a a , ~. « eu : 
be ] he cy <y . ' . - . soa nl ‘ ! ’ ‘ 
Ans. Phere isa COMPANY Gomme business called the nion (om- 


, + ' , ] | ] Ton } - oF 
pany, 1 Was Incorporated 1 the State of Rhode Island, and is doing 
* i :) 
. : . ; 7 ; ’ = " ] i » ? } ] 
business lth the elt Ol Provid nee and State ci Rhode sw reeene 
‘)¢)\*? . 4% \r ae seed , emsake , ' , 
20). nt. (0 uAre vou acquainted with ovt, Spragues vW Com- 
° ‘ . i 
, , , " . . , 
pany, a lirm now or formerly doing busine In the city of 
w \ ; F } : . 
Ne \\ \ ( ig #F > t wwe’ \ ()] . i | ~{ tii \ ] ()] \\ 4 i's Ve ] ‘} 
») } 7 i. | ? ] t — *)) i } ; s*? ’ ‘ , ] is cae 
WCU! {?] siti ait ‘ {i {?j Wil ae G2 ii 4 ‘i . ai ( ~~ ~ ct dita ()\\ 
| r |): } fin ‘ bk, 
1)! cis ‘ —. @ 1h) ‘ \ ‘ & ‘ 
a 
\} . | ?) v7 ’ | } . i] i. ‘ ’ ; | { ~ ’ , ‘ ( , 
4 ij cUbbd cdl laict ii ited | i Line Litit)} O| CY be 3 ,? Filia i\ (dili- 
’ ,? , [ oo | . i — ' a . ‘ ] , oa ; 
pany, Was a member OF Salad Trin. rsailadl TIT COnNSsIsSted oO] ledwin 
, 7 . . ° . ie > 4 ) revye 
rial | PrYT«EVriyf \\ i }«) | . 4) . \ | ‘ 
lloyt. Nehemiah Rh. VLhighit, lillam >. Grreene, AmMasen and 1ilam 


] 
Liat 
iY, 
. 
a 
m- 
r.¢r 
ha an 
’ 

’ 
liad. 
ll)- 
c 
{?i 

’ 
»\4 

’ 
Mili 


THE QUIDNICK COMPANY ET 


ll 


A Bos id 


Sprague, and Albert S. Ga up. Said firm has « xisted, I should 


think, about fifteen years. I cannot rememb 
Int. 11. Do you know whether the complai 


} 
r tlre dates. 


nant, Evan Randolph, 


had a valid claim against said Hoyt, Spragues & Company? State 


amount of sald claim aha time the said accr 


’ 
’ 


Ans. Yes: 


he had some acceptances of H 


ued, if you know, and 
whether the same or any part thereof has been 


partial. . 
Vt, Spragues W Com- 


pany. Don't rememberamountof claim. [think the same accrued 
} 


SOT whi re in the lit lo hho hood Ol | Sie. it 


cult eourt of the [ nite dd States for the distriet 
4 7. } . a ‘ } . ‘ : ao | 
the law side thereof. at Wwovember term. [S75 
foree his claim upon Lloyt, Spragu 3X ( Ol pal 
<< - 
others, as a partner lh sald firm. 


A lis. le did, 
Int. ‘3. W hi tha r sald Randolph obtained 


} 


court at the November term, 1SS2. thereof, an: 


: . 7 ~- ] 1} ! . . ) 
marshal levied pot ali SOCK IN said (Julai 
you and vour brother, William Sprague, on 
. + . 5 ‘ . 

udgment and sold said stock under said exe 
7 


said stock was purehas d by said Randolph h 


| 


(Obiects d to on behalf of defendants ronerall 


there is better evidence in the way of reco! 
miatter Inquire d of, an 


—— 
-_ 
f 

_ 

— 
~ 
— 
— 


of Rhode Island. and how long 


Ans. I have known Horatio N. Waterman 


: P : " on? , 4 . } hy F ) 
resides at pres lit at last fsreechnwici ’ ft ‘ 


? 
; , 
It ior, ANd Whoeh adld it CcrTt 
~) - , 20 > " j 4 1 \ 3 \ 
204 Ans. Ile was a creditor of the A. & \ 
. ‘ ' ? | 
— ' ‘ , ; > | } , ’ 
uring Company. | think the amount 


was somewhere about seven or | 
with interest. It was for services rendered, as 
vas a ruil 
years before the suspension ;, 
[iit. 1, You Say ~ that Lime At what 
A ns. some { Ime by re | hye SUS} nsion 
I nt. ye Did ald Waterman COMMCICe > 


> } ’ _ .) j ] , 
Ol Rhode | Saha, on oOo} abo ltt he Pist day 


nas not been paid, 
lant. 2 \\ hethe r kvan Randolph COMME! 


la suitin the cir- 
of Rhode Island, on 
, Oo suid court, to en- 


Vy, against you, among 


judgment in said 
| the United States 
K 4 Ol pany Owl d by 
execution upon said 
ution, and that all of 


iv,ou the ground that 


dd. evidence as to any 


wh him and where 
for forty vears. He 


le Manufacturing 
ibis claim, what was 


V. Sprague Manufact- 
Ol] Wate rman's claim 
ht thousand dellars, 
lary for labor. It 

¢ along for several 


— .* *;, 
Lite iO Vou mean 


thie sUpre me court 


' - eas 1 : . 
ij | - Loo2. to entorce 
. j ; | . ‘ i . _ T — ; . 
pavinent of his claim against the Spragus \I ining Company, 
vo ’ 4 ? } 3. . | : 
and did he, at the October term, 1552, of said ne court, obtain 
; ’ 5 ] " ‘+ % ‘* ' ° | i an 
a judgment in said court in his favor ist said company 
. ] ; 4  « —— Pee : , ' 
(Same objection on part of respondents genera as that made toa 
lnterrogatory Le. ) 
, 
‘ , ryt 


Ans. He did commence suit and obtain | 


vay — Le>D 
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Int. LS. Did execution ssue on s judgment, ana was service 
} } 1] 4] oy ] . + a } a" — . *, 
thereo! made by levying on all the stock ol Mars ana ann Oprague 


and of the A. & W. Sprague Manufacturing Company in said Quid- 
nick Company, and was all of .such stock sold DY the sheriff under 
said execution and ail of i purchased U\ the complainant, Kevan 
Randolph ? 

(Same objection Ol} part Ol respondents relic rally as that made to 
interrogatory 15.) 

Ans. The execution issued on said tudement. Service was made 
by levying QT) all said stock. d [| said stock Was S tal Dy the sherifl 
under said execution, and all of it was purchased by complainant, 


van Randolpl 
Tint. 1%), Were Mary and Fanny Sprague stockholders Wn the A. 
X W Sprague Manufacturing Company, and iis such liable ior its 
debts at.the time of the levy of said execution issued on the judg- 
+ : 


ment obtained by said Waterman In said supreme cou 


= 


(Question objected to as to that part beginning with “and as such 
liable for its debts,” and embracing the remainder of question, on 
ground that it calls for a statement from the witness of a conclusion 
of law and not a statement of fact.) 

Ans. They was | were] stockholders in the A. & W. Sprague Man- 
ufacturing Company, and lable at that time 

Int. 20. Whether, at any time within six years from the com- 
mencement of his said suit, said Waterman applied to you, as the 

treasurer of the said Sprague Manufacturing Company, and 
205 demanded payment of his claim against said A. & W. Sprague 

Manufacturing Company, and whether you promised him, as 
treasurer of said corporation, to pay him his said claim. 

(Objected to as immaterial, irrelevant, and leading.) 

Ans. I had frequent talks with Mr. Waterman before and after 
the suspension. Before the suspension I had a talk with him in re- 
gard to his money that was due him. He said that he did not need 
the money Just then, and if the corporation would give him inter- 
est he would let it remain. After the suspension he demanded the 
payment of his claim several times. I told him it would be all 
right and he should be paid ; and he ought to be paid, LOO. 

Int. 21. What do you mean by the suspension ‘ 

Ans. I mean the failure and assignment of the A. & W.Sprague 
Manufacturing Company. The interviews with Waterman were 


> 


} 


u 
about 1871. 
Int. 22. Since the first of Deeember, 1878, have you had any in- 
terviews with said Waterman relative to payment of his said claim ? 
And, if yea, state what occurred at said interview. 


(Objected to as immaterial and irrelevant.) 


Ans. I had several interviews with him as to thi payment of his 
claim, and [ always told him it would be all right, and that the 
corporation would see that he was paid. -[ have had frequent in- 


VICE 
igue 
uid- 
ider 
van 


le to 


al- 


ym- 
the 
nd 
rue 


» ud 
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terviews since December l LS75, and alway) s told him he should be 


Int. 25. Did said Waterman, to your knowledge, ever assent to 
: ded trust deed, assigment, or mortgage by way of inden- 
ture to Zechariah Chafee claimed to have been made by A.& W. 
Sprague, Amasa, William, Marv, and Fanny Sprague, and the A 
. Sprague Manufacturing Company on the first day of Decem- 
ber, A. D. 1873? Did he, said Waterman, to your knowledge, ever 
aecept any trust notes issued under said instrument or in any way 
ussent to its validity or bind himself by its terms 
(Objected to on the ground of irrelevancy, immateriality, and also 


as being leading.) 


Ans. He nevi 
Int. 24. Did Evan Randolph ever, to your knowledge, assent to 
said trust di ( d. mortyvave, or assign li | LITdi¢ d Lo have been made 
LO said Chafe C ON} the first of 1), cem bi r. isia! Did salad Randolph 
ever acct pot any trust notes issued unde r said instrume ht, or Wn any 


‘ . } . , . 3 ag ly a es ‘) 
Will assent to its validity O] bind himesell bv its terms / 
~ ) = . 4 4] “y * ‘ . F o i vit ‘ te 
(Same opjyection as that made to last 1nterrogatory 
206 Ans. He never did. He wasn’t paying Lloyt. Spragues & 

muny Ss debts then 
Int. 25. Whetheror not it was contemplated that Hovt, Spragues 
| ; 
‘ 


’ . ] ] . 4] . ‘ . ; L 4 } . t| 
a\ Company should tuke cure of thelr own hae CaLpess ab vile 
iV \\V spravue 


2 
(om! 
’ 


- 
~= 
- 
> 
— 


mn hereinbefore mentio 


Manufacturing Company and oO] A. \ \\ “prague, about SIX weeks 


! } } } ] } ] } , } +) ' 
prior to the alleged making of the sald trust deed to said Uhatee. 
Objected to as assuming matters not het e proved.) 


’ ’ 
Ans. It was agreed that Hovt, Spragues & Company and supposed 


that thev shoul 


J 
—s 
os 
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oe 
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S 
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a 
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= 
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. ee 
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Seen 
le at 
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. . . ’ ’ | | 
. . ; i+ } 
Spragues & Company’s indebtedness. It was at the time of the sus- 
‘ : . 
poe SION, ray COLUTS¢ 
1) *)4) \\ | lied thy nya? } : pr 
rit. én * J eiwee aiid .ifis —"Lisp it SEMEL LI Cyt 
. , . ’ , ; 
Ans About “i \ Weeks aT fore aat eae i] l} i Slerbninge (>] thetrust 
] 7. Th . Vor? , ; : j lp a \\ 5 it luly cuit I ‘ 
ciacrc'e it assignment Wiis bidatt it ™tPitit. vy it | . biv,. GhiLerTware ‘ 


} 
Int. 27. What trust deed do you refer to 
Ans. I mean the mortgage deed that was signed by Waterman. 
Nightingale. and Lockwood, November 28, 1873, and afterwards the 


2 


‘ ’ =e } : i } Pre 7 } 
names of Waterman. Nig ingule, ana Lockwood seratehed out ana 


om 


Int. 28. You mean the deed signed by the said Spragues and the 
said Sprague Manufacturing Company made to those three gentl 
men—Lockwood, Nightingale, and Waterman, whom you have 
named ? 

Ans. That Is what l mean 

Int. 29. After the several purchases of the said Quidnick Com- 
panv’s stock by said Randolph was a certificate for 4,022 shares of said 
stock issued to him, and were the sheril’s and marshal’s deeds to 
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said Randolph placed on reeord in the stock transfer book of the 
Quidnick Company ? 


(Objected to {re nerally and Ol) the ground that this will hot fur- 
nish the best evidence as to the matters inquired of, and also as 
leading.) 

Ans. There was such cl certificate issued, and if Was placed Ol} 
record in the stock transfer book of the (uidnick Company. 

Int. 00. Was there a pretended transfer of all the stock in said 
Quidnick Company of William, Amasa, Mary, and Fanny Sprague 
and of the A. & W. Sprague Manufacturing Company made to 
Zechariah Chafee ; and, if so, When ? 

(Objeeted to aS Immate rial, irrelevant, and as assuming Inuatters 
not proved, and ils leading } 


Ans. There was that transfer, and it was made somewhere in the 
month of December. 1873 
207 Int. 31. Llow was such transfer made 
Ans. It was made to Zechariah Chafee. It was made on 
the books of the company. 
Int. 52. Was there any delivery of the certificates of stock held 


D ad 
| 


by these several parties named to Mr. Chatec? I refer to the Quid- 
nick Company's stock. 

(Objected to as inadmissible, irrelvant, as assuming matters not 
heretofore prove d, and as leading.) 


Ans. No, sir; never demanded, for one of the partie s has the old 
certificate now. 

Int. 533. What became of the eld certificates 

Ans. ‘They were in the safe of the A. & W. Sprague Manufacturing 
Company, where they were always kept. 

Int. d4. lad Mr. Chafee made a request in writing to have the 
stock of the Quidnick Company OWL): d by thas said Spragues and 
the said Sprague Manufacturing Company transterred to him prior 
to the alleged transfer to him ” 

Ans. He never did, to my knowledyg 

Int. 385. For what pUrpoOse Was this transfer or pon tended transfer 
of said Quidnick Company's stock owned by said Spragues and said 


°F 


‘) 


Sprague Manufacturing Company made to said Chafee 

(Objected to on the ground that the purpose for which said transfer 
was made distinctly appears upon the transfer itself, and that it is 
not COTLI PM tent for the maker of such transtier to inpeach lh ahyv Way 
the written Instrument or transfer, and generally as calling for evi- 
dence that 1s Incompetent and immaterial.) 


Ans. ‘These transfers were made to Chafee and the original trans- 
fers were left in the book, so that if any creditors should come forward 
and attach the stoek in Chafee’s hands. that transfer they could tear 
out of the book and Mr. Chafee eould say that he had no stock : 


’ ’ 


and, on the other hand, if it was attached in the lands of the 


1 on 


said 
Teatie 


C LO 


bers 


the 
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ferred to Mr. Chafee that it would be subject to attachment by the 
creditors of the Spragues or the Sprague Manufacturing Company? 


a 


Int. 836. Do you mean to say that if this stock were legallv trans- 


? 


(Objected to on the ground that the question calls for no state- 
ment of fact, but for the opinion of the witness on an abstract ques- 
tion of law, and calls for testimony wholly irrelevant and imma- 
terial.) 


Ans That Is what the counsel thought at the time. 
Int. 37. Was it or not understood at the time of the alleged 
205 transfer to Mr. Chafee, and do you or not mean to have it 
understood trom what you have said,that this transfer of the 
Quidnick Company’s stock to Chafee was made for the purpose tnat 
1] the cre ditors of the Sprague ~ and Sspracue Manufacturing (’om- 
prLTL should di mand \Ir. ( hates ‘s sale of said st ck, and the appli- 
cation of proceeds to the payment of the indebtedness of the Spragues 
nd A. & W. Sprague Manufacturing Company, that he could say 
that no transter of any such stock had ever been made to him, and, 
on the other hand, if a ereditor or creditors of said Spragues or 
Sprague Manufacturing Company should attach said stock, that said 
Spragues could say that there had been a transfer of all said stock 
nade tos uid Chat C. and this with a view to preve ib ere ditors of 


‘ 
} 
| 
‘ 


Spragues and said Sprague Manufacturing Company from 
vetting possession of said Quidnick Company’s stock or any benefit 


. ’ 7 . } ‘ . ‘> . 
(Obiected to for reasons stated in objection to Int. 35, and also as 
leading, irrelevant, and venerally incompete! 


Ans. That is just what I mean. The transaction was made for 
the purpose of covering up the stock and keeping it away from cred- 


1LOrs. 
° ’ ] 3 } ; ts» ‘| . : ; 
Int. 5S. Was not all of said stock excepted from the operation of 
} , ’ , | . 
scald pretended trust deed, assignment, or mor ve of December |, 
’ 
IS75, to said Chatee ? 
. ¢ } } si ] Big 
(Objected to on the ground that the deed ts the best evidence.) 


Ans. It was excepted. 

Int. 39. Subsequently were these transfers by you of 1,082 shares, 
by William Sprague of 1,082 shares, by Mary Sprague of 601 shares, 
and by the A. &. W. Sprague Manufacturing Company of 400 shares 


oft stock in the salad (uidnie k ( COTLEP MATT Lo It; biti “prague, ae trust, 
and of SO2 shares of said stock by Fanny Sp ic to Mary Sprague, 


In trust, and about when did these several transiers occur? 
(Objected to on the ground that the testimony of witness Is nol 
the best evidence of these transfers 
Ans. The transfers was made for the purpose of making it more 
secure toward keeping it awav from the creditors Phe were made 
some time in December, 1573 The stock book will teil; It Is Only 
a matter of record. 


(Objection made to words of this answer trom words “ for the 
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3 creditors, on the ground 
that they are not responsive LO he question } 


purpose of” to and ineluding the word 


Int. 40. For what purpose were those several transfers of Quidnick 
Company’s stock made ” 
209 (Objected to for. the reason that the transfers themselves 
show the purpose for which they were made, and that it is 
not competent lor one of the makers of the transfers LO impeach his 
own transfer.) 


Ans. ‘To keep it out of the reach of the creditors. 

Int. 41. Do you recollect anything about certain assignments by 
way of indenture made by yourself, by William Sprague, A. & W. 
Sprague, and the A. & W. Sprague Man 
Zechariah Chafee, all dated April 6, 1S74? 
made, and when ? ? 

Ans. They were made, I think, in July, 1874. 

Int. 42. Do you mean to say that said assigninents were not made 
on the day when they purport to be dated ? 

Ans. I am rather uncertain about it, whether it was in July or 


April. 3 


facturing Company to 
Were such assiguments 


Int. 43. Do you recollect anything about the institution of pro- 
ceedings in bankruptey in the United States district court in the 
district of Rhode Island prior to making said assignments against 
vourself, William Sprague, A. & W. Sprague, A.& W. Sprague Manu- 
facturing Company, Fanny Sprague, and Mary Sprague; and, if 
yea, were those proceedings prosecuted to final decree ? 

Ans. There was nothing of the kind commenced against Fanny 
and Mary Sprague, but there was proceedings commenced against 
William Sprague, Amasa Sprague, A. & W. Sprague, and A. & W. 


Sprague Manufacturing Company. Proceedings in bankruptey 
were commenced by the National Bank of Commerce of Providence, 


and they agreed to withdraw their action, provided we would make 
the assignment. We made the assignment and they withdrew 

Int. 44. Whether any other person, company, or corporation other 
than sald National Bank of Commerce commenced proceedings in 
bankruptey against the parties named. 

Ans. It was strongly talked of by creditors, but I don’t remember 
any action taken except by the Bank of Commerce. 

Int. 45. Were not all the assignments dated April 6, 1874, made 
In consequence of the Institution of proceedings in bankruptey by 
said National Bank of Commerce and the agreement to discontinue 
such proceedings If such assignment were made ” 

Ans. That was the arrangement 


ae 


Int. 46. Was there or has there been any conspiracy or collusion 
between yourself, William Sprague, Fanny Sprague, Mary 

210) =Sprague, and the complainant, Evan Randolph, or between 
either of those parc sand said Randolph, to your knowledge, 


whereby this por sent sull was brou aiid prosecuted lor the pur- 
re ' . ee } ‘ 
pose and With the Intent of enabling you and the other Spragues 


mentioned or either of them, in the event of success In this Sull, to 


ground 
uidnick 


nselves 
at it is 
ach his 


nts by 
& W. 
iny to 
ments 


made 
ily or 


pro- 
n the 
‘alnst 
lanu- 


a, 


Inny 
linst 

W. 
ptey 
nee, 


lake 


ther 
S 1h) 


ber 
ade 


by 
iue 
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defraud your and their creditors of their rights to said 4,022 shares 
of Quianick Company stock or to otherwise defraud your or their 
creditors ? 

Ans. No, sir. 

Int. 47. Was the complainant, Evan Randolph, induced or insti- 
gated to bring any suit or action in law or in equity, or to purchase 
the said stock in the Quidnick Company to aid you or the other 
Spragues hereinbefore mentioned or the A. & W. Sprague Manu- 
facturing Company to cheat and defraud your and their creditors. 

Ans. No, sir. 

Int. 48. Was the e rtificate of stock issued by Wil 
preside nt of the Quidni CK Company, to Evan Randol; 
plainant, transferring to him 4,022 shares of the Quidnick Company 
erg issued with a fraudulent purpose and with the intent to cheat 
and defraud your — or the creditors of the Spragues herein- 
before mentioned the creditors of said A. & W. Sprague Manu- 
facturing C vaneay’ ? 

Ans. Not that I] know anything about. 

Int. 49. Do you know anything about a meeting held by stock- 
holders in said Quidnick Company at which Evan Randolph was 
elected pl resident and J. Cooke Longstreth treasurer of said company? 


ry? ws "oO Crilo 
st . Pag iv, 


; 
® } 

mm. the com- 
' 


+ 


(Objected Lo, if the que SLION is intented LO call for LT) action On 
the part of the stockholders of the (Juidnick Company, poll the 
ground that any action of the stockholders of said Company is by 
law a matter of record and should be proved by such record.) 

Ans. Yes: there was a meeting of that kind. They were eleeted 
at this meeting. I think the meeting was held some time in April, 
18S3. 

Int. 50. Do you know of a meeting held in the city of Providence 
at which it is claimed the respondents, Ilarris and Gould, were 
elected as president and treasurer of said Quidnick Company ; and, 
if yea, do you know who were present and Vou d is stockholders of 
said corporation ? 

Ans. I don’t know anything about 1 

Int. 51. Do you know whether, on the first day of September, 1885, 
said respondent, Pomroy, held a certificate for 4,022 shares of Quid- 

nick Company stock, and said resp “ lent, I: orth, ad- 
211 ministrator, with the will annexed, of kKdwi nf rege deceased, 

held a certificate for 327 shares of iby Quidnick Company 
stock or any proxy or weenie s thereof, whereby they were entitled to 
vote for the removal and election of officers of sal corpor ition ? 

Ans. No. I know nothing about it. 

Int. 52. W ho owned the stock of the Quidnick Company on the 
second day of December, 1873? 

Ans. It was owned by the original stockholders, William Sprague, 
Mary Sprague, Fanny Sprague, Amasa Sprague, the estate of Eman- 
uel Rice, and the Hoyt ehildre MN. 

Int. 53. Do you know how many shares there were’? 

Ans. Five thousand all Lou ther. 

[nt 4. Do you know anything about the purchase ol a certain 


1S4 IOHN S. JENCKS ET AL.. EXECUTORS. &¢C.. VS 
part of this epomrn ‘k Company stock, or a certain number 
shares, by the Juidn 1c k $ OlNpPany tse lf * 4 If al | 
who purchased pi ‘he stoek 


of these 
), state, 1f you know, 


. tock and under what circumstances said stock 
was purchased 


(Ob) ected LO on the erround that the purchase and sale of the stock 


LO which the ur stion relate ~ is in ho Way involved in the present 
‘suit, and is therefore wholly irrel 


Ans. ‘There was the lloyt children stock purchas d and the stock 
of the heirs of Emanue | Rice It was purchased by Mr. Chafee. 

Int. 55. Who were the olticers of the A. & W. Sprague Manufact- 
uring Company on the first nl September, 1875? 

Ans. William Sprague Wis president é 
treasurer. 

Int. 56. Who was president of the Quidnick Company at the time 
of the issue of the certificate of said 4,022 shares of the Quidnick 
Company stock LO Silld complainant, DA Randolph? 


Ans. William Spr ru 


‘ 


evant and immaterial.) 


_ 
wy 


ind Amasa Sprague was 


Int. 57. Is Mrs. Mary Sprague now living; and if yea, what ts 
her age? 

Ans. Mrs. Mary Sprague is now living, 
May, | think. 


int. 58. Is she at pres nt able to testify in this eause ? 


Ans. Just at this present time she is very delicate and will not be 
able to testify 

Int. 59. Is Mrs. Fanny Sprague now living? 

Ans. Mrs. Fanny Sprague has b 

Int. 60. 7 ho is the administr 


trator on her estate ? 


Ans. Willia m Sprague 


«) { 


and was 84 years old last 


CCl) dead OVerF a Vi ar 


I + 
~~ 
eee 


‘xamination by C. Frank Parkuurst, Esq. 


eae l. Where is the — Mary Sprague now living’ 
Answer. I think she is living in New York now. 
Int. 2. With whom ”? 
Ans. I think with some of her peo} 


i prat there. 
Int. 3. Who do you mean by some of her people ? 


Ans. Her connections. She was to have gone on to Mrs. Lee 
AMASA SPRAGUE. 
Subseribed by said Amasa Sprague in my presence this twenty- 


fourth day of November, A. D. 1SS4. 
ISAAC H. SOUTHWICK, Jn., Examiner. 
Deposition of af ary Pitman. 
Ilexnry Pirman, of Providence, in the 
state of Rhode se an b being 
truth, and nothing but 


county of Providence and 
sworn to testify the truth, the whole 
the truth, and examined on tie part of the 
sald evan Randol a complainant 11) said sult, doth di pose and Say 
is follows: 

Direct examination by Wittiam H. Baker, Esq.: 
Interrogatory 1. What is your 


hame, age, residence and occu pa- 
tion ? : 


r of these 
Ou know, 
aid stock 


the stock 
> Present 


] 


he stock 


nlee 


anufact- 
Yue was 
hetime 
ldnick 
vhat js 


td last 


not he 


on 
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Answer. Ilenry Pitman; age, 61 years; residence, Providence, R. 
l.; occupation, clerk of United States circuit court 

Int. 2. Ilow long have you been clerk of said court? 

Ans. Thirty vears. 

Int. 6. Have you with you all the original papers on file in said 
court In law case of Evan Randolph vs. William Sprague and others? 

Ans. I have. 

Int. 4. Will you examine the papers which I now hand you and 
COLIMpALre them with the papers iD Vour possession and state whether 
the papers I band you are true COpl s of the Processes and proceca- 
lige in said court touching the said suit of said R indolph, so iar as 
it relates to the attachment and sale under execution Upon the judg- 
ment rendered DY said court in said cause of the stock In the (Juid- 
nick Company owned by William and Amasa Sprague? 

Ans. I have, and they are true copies, I believe, so far as they re- 
late to the proceedings in said court touching the said suit of said 

Randolph, so far as it relates to the attaclanent and sale under 
215 execution upon the judgment rendered by said court in said 

cause of the stoek ot the Quidnick Com} any owned by Wil- 
'. bmn and Amasa Sprague. 

Int. 5. Will you file such copies certified by you as an exhibit to 
your deposition ? 


Ans. | will. 


air copies ol vad pve rs rs ferred Lo 7 Tayt. y are he reunto annexed, 
barked exhibit a 


Int. 6. Hlave you with vou the original drafts and acceptances 
signed by Hoyt, Spragues & Company, upon which said judgment 
was rendered ? 

Ans | lave nine original drafts and acceptances sioned bv Aborn 


Levis and accepted by Lloyt, Spragues a ‘ OMpany, which, pre- 


sume, are the drafts sued upon In sald cas 


Int. 7. Will you at your earliest convenience make certified copies 
of all of these drafts and acceptances and hand them to the exam- 
iner taking your deposition as Exhibits 2, A, B, ©, DD. Be By ch Bes 
to be mnrexnead thereto ? 


Ans. | will. 


The copies ref rred to in Int. 7 are hereunto annexed, marked as 


stated in the said Interrogatory. 


l. H. SOUTHWICK, Jr. Lvaminer. 
HENRY PITMAN. 


Subscribed by said Henry Pitman in my presence this twenty- 
ninth day of November, A. DD). 1554 
ISAAC HI. Si TITIW Ie a, Jn., kraminer. 
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Referred to by Tlenry Pitman in lis answer to interrogatory 5 of 


his forecoine depositioa, 


Attest l H. SOUTHWICK, Jr., Leramine 


? 
Disrricr or Ruope Isiann, se 
r ’ 4 , ’ i i 
eit ‘iy hele | t | 1} { i Siritos {)j \) Me i ; 4? iii marshal (>| 
said district or to his deputy, Greeting 


r . ' ' ~ a? .* ; 7. " ,\ \ : . " ; . ; . . a 
We command VOU tO SUTNON Wi am Sprague, ol South Kings- 
. 


) } : = 

‘ey * « ‘ gy ys | . : " " ‘ ‘ 

ton, Lt) the CO uUtles\ a) Was! meton LT) i PSbiivte {)\ Phos Island. ii 

sity . 4 or i. j I} ’ | ' } 1» , vn, 7 Le Tr i ( ys ; . 

CILIZCH) O1 Sal » lt@ OF bellode Signa ADTMASE . pereay i, OT rabhsvion, 

' \ D an Pa ‘ } , - 4 e a 

in the counts o) | rovidenee, 1n sAId State. a ecltizen of sald Swuate of 
> | gat 1? r , . } . | ‘ 

Rhode Island \\ i | rk GOTCTIVON C4] ene. OF The e@itv and cours Ot 


. 7. | ; ;; . | — i ; , ; 
N¢ Wport, I SAId State, a citizen oF the State ol] Rhode Island: Albert 


New York, citizens of the State of New York, surviving partuers ot 


the firm of Hloyt, Spragues « ‘ Ol pany, a fTirm POPINCTLY doing busi- 
fendants ana edwin [lovyt. ite a citizen OF Sald State of] New York, 
| ’ ‘cel ry] oa ryp ig? ?) | | if . 7 } t j 
(MeCCASCC PICTCHAIUS, GALéit ‘? ft ncictheh, And All CULL 23 Us Lie Hitec 
‘ ! er ] sAhas , — . +o) ’ ' 

states (i they may ay mound within your precinet), to answel the 


? ‘ ‘ je f . } ] j 4] 4 } , Phyil } 
is) cyt L**} ’ ' ’ ’ » 7 ’ vr " +» ‘ ~via . 
COMP ALT Vill) WQnaO TID. OF the Cllyvy and county oj mindel- 


: } . _ . ’ i ,oa ? ’ j |? ? } aol >» ; » ] ; ’ ; 
pliia and a Zehr Of the state ol] ennsvivania and a eitizen of the 
| } ’ 4 | ' 7 **% ? , ] - , ,, } 
[ nied i PS. Al eat bie XT CerTecaese, Geos r a LA) by 1} rected) it | OVI renee, 
") yan) ‘) | for tl bret rig t i | Poin? 1 + | ree: stl ? ~ ¥ 
Wil iii titi iA? i Raat CeiSts 4 {)} LLC pm bcllla, (O1i Lait PPELCCHLI) GaN )i 
Y eo 2. 7 es ll 
Novem bet next ensuing the dute hereol, ln an action of the case, for 

| ‘ ] | ; ? ] 4 s+ . ] } \ 9 
Lhat the adetendants tave not KOT and pertormed their promises to 
‘ 

t | lonaer +f] oat ] ,y ] ‘ ‘ } | +) | i hs . . . 
Lone Dlamntlill made, but have broken the same, as DV deciaration to 

» ) } —_ 2 7} } | ' ’ ' ’ . 

> . , } ‘ ' ,* ; ' i } 
be tiled in court will be fully set lorth, to the damage of the plamtill 
‘ + 

ce oe oa | eo CSR. a ’ ‘ a ' 
forty Pousahe (LOLS LT reo] bad i not, and Llicifn' true return ol 
this writ with vour doings thereon 

7° ° > ’ +} Z , 

Witness Hon. Morrison R. Waite. Chief Justice of the Supreme 


Court of the United States. this twenty-third day of ()etober. in the 
year ISTO 
UNRY PITMAN, Clerk 
HEN] 


21d RHODE ISLAND DISTRICT. 


PROVIDENCE, Octoher 25. 1875. 


} , . : . : : , 
have [MIS Gay, AS WithIh commanded, summoned the within- 
\\ ~*~ } ] ] ] ] : 
‘ = ; a , a ; ‘ ‘> a . , | ‘ " , 14 _% 
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i Liew iil Li i a Lit Liti i Pihit? adiG ‘4 bVeriny “> Gaaces wi 
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Albert 8. Gallup or Nehemiah Knight, as thev are not residents of 


JAMES H. COGGESITALL, 
lS. Marshal 


Sid? 
far of ( , ie gas . >| } ee 
In the citv of Newport. in said district of Rhode Island, Octo- 
: 
») 1Q7F | | > a 1 ¢] 7% 
ber 26. A. D. 1S75 have this dav summoned the within-named 
> in 4 “ . > 
\\ era Gren ) Cereene iS Within commanded, | i@aving an at 
‘ ; ‘ ; " fal sat f } } ; , ’ : +7 . ‘ } ; 7 
Leen it 4 ary ‘)} J Wd + eh he Bee ao’ iat { ‘7i LLpercge i] “<i if 
CILV ol Newport, ne sald defendant not by being by me personally 
— , | yet Ml 


GEO. MANCHESTER, 
Deputy U. S. Marshal 
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Witness Ilon. Morrison KR. Waite, Chief Justice of the Supreme 
Court of the United States, this fourteenth day of August, in the 
year 1882. 

HENRY PITMAN, Clerk. 


[, Richard b. Comstock, agent of the plaintiff named in the within 
writ, make affidavit and say that the said plaintiff has a just claim 
against the defendants named in said writ that Is due, Upon Which 
he expects to recover in sald action a sum suflicient to give jurisdic- 
tion to the court to which said writ is returnable; that since the con- 
tracting of said debt the defendants have been the owners of pProp- 
erty or in the receipt of an income which they have refused or 
neglected Lo apply towards the payment thereof, though requested 
by the plaintifl so to do] 

RICHARD bL. COMSTOCK, 
Ay nt of Plaintiff. 


Subscribed and sworn to in Providence, in the county of Provi- 
dence, this fourteenth day of August, A. D. 1882. 
Before me— . 
KUGENE F. WARNER, 
Notary Publie. 


To the United States marshal. distriet of Rhode Island: 


" 
} 


Please make further service of this writ by attaching all the right, 
title, and interest of Willtam and Amasa Sprague in the Canonchet 
estate, and also in any shares of stock of William and Amasa Sprague 
in the Quidnieck Company, 

August 17, 1552. 

MOWRY & COMSTOCK, 
Plaintiji’s Attorneys. 


217 Ruope Istanp District, se. 
PROVIDENCE, August 19, 1882. 


By virtue of this writ, ete., | also, on the 18th day of 
August, ISSY, at 9 o'elor kk and oo minutes in the for noon, served dill 
attested copy of this writ on William Sprague, president of the Quid- 
nick Company, and at 10 o'clock and 25 minutes in the forenoon | 
also served an attested copy of this writ on Zechariah Chafee, he 
claiming to be treasurer of the Quidnick Company, each of said 
writs having endorsed thereon the date and time of day of such 
service, thereby attaching all the right, title, and interest of the said 
William Sprague and the said Amasa Sprague in and to any shares 
of stock of said Quidnick Company, and have also-served said Wil- 
liam Sprague and said Amasa Sprague personally with an attested 
copy of this writ so endorsed. 


JAMES H. COGGESHALL, 
{/ NS Marshal. 
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Declaration 
United States Cireuit Court. November Term, A. D. 1875 
Disrricr or Ritope IsSLanp, ss: 


EVAN RANDOLPH ) 
rs. 


WILLIAM SPRAGUE ef al. } 


Kvan Randolph, of the eity and county of Philadelphia and a 
citizen of the State of Pennsylvania, a citizen of ant United States, 
complains of Wilham Sprague, a citizen of Rhode Island, of South 
Kingston, 11) the cOounLY O| Washington, state of Rhos Island, 
within said district; Amasa Sprague, a citizen of Rhode Island, of 
Cyanston, In the county of Providence, i id State : = district ° 
Rhode lsland,and William Brenton Greene.a citizen of Rhode Island 

| the Cit and COUNLY ol Newport, In said Stat a district of 
Rhode Island, who, with Edwin Hoyt, a citizen of New York Stat 
te of the city, county, and State of New York, deceased, and Ne- 
miah Knight and Albert S. Gallup, citizens of the State of New 


j 


— 


, . , . a : , 
rK, DOL OT ud eity of New \ ork | Who, not being Tr sidents of 


j as ie } a : : , s . > essabl } . a} 

Oo) be found within this district. were not served with the origina 
} waite | en . 6 4 : ‘ ’ y ‘k 

lb Libis SU mormeriv did DUSTNEeSS sald CiLy Oo} Ni \W Ork 

ier tie drm name ol Llovt. Spracwues WW Compal all citizens of 
t } | ry? i ‘“™ Pf)? ts . ’ } } » es yy)? | : : ‘ ty ’ ’ t | " 
tif ii i "ti . | ites. SUT) moned U>\ iat bhicii =! tr i sia HAcLION {>i }¢ 

OPE Bel See 

~) . . } | " ‘? j ‘ re rr wr ie ‘ 
21S kor that one Aborn Levis. on the 5d dav of July. 1S75, at 


said New York, to wit, at said Provid drew an order in 
writing of that date, by him signed, and directed the same to said 
Llovt, Spragues & Company, therein requesting the said 
Spragues & Company to pay to the order of himself, said Aborn 
Levis, four months after date, the sum of two thousand five hundred 


| 1} > « - , 4] ’ ’ , | . 
lollars (82.500), and charge the same to the int of said Aborn 
t 41 i ’ . ; 4 " 
Levis, for vaiue received ; and the said Aborn | : thereafterwards, 
to wit, on the same day, presented the same to said Tloyt, Spragues 
& Company, which the said Hoyt, Spragues & | pany then and 
thie re acct pted LO pay und thereby became tiab to pav the same 

7 ‘ . . ‘ . 
] F i » , al ‘ : | 1? 7 

COrding to the tenor thereof : and the sali Aborn Levis thereatter- 

, } . leve | t} | , 1 otrll ony arc 
Wards, on the same dav. endorsed tne san Ltt btitd SUili LED yp veait , 

} } } ** . | : i > e ’ ; . i 4 
and delivered the same to thr piarntin or vaiue 1 eived, bi means 

, . . F ‘ . ‘ | : Bee > 7 ‘ 
Wwhereo! the Sala Hlovt. Spragues V Company f lable. and It) 

} , " ] t} ee ; 1? tit} ? 
(*¢)! sleieration thereof Tie a Sati | jf r¢ ; | ™ ‘ ' ’ si j i] if) pa 
’ tr 

rhe spe reccording it. thie tenor Al d etlect Ol s ree] mod) OF SO df 


Ho Spragues «a Company's acception | acceptal «| thereof and the 
el) lorsement thereon vet. though said four 1 ntiis have elapsed 
ana though oft nh req vested, according to the tenort ereof, said Ioyt, 
Spragues & Company and the defendant have hitherto refused and 
still refuse to pay the same 


And also for that said Aborn Levis, on said 5d day of July, 1570, 
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' 7 a . 9 , x , Hea) 
al said New Yo , lO Wit, al Salad Provide nce, drew a certain other 
order in writing of that date, by him’‘signed, and directed the same 


to said Iloyt, Spragues & Company, therein requesting the said Hoyt, 


Spragues WN (Clompany LO pray to the order of himself, said Aborn 
Levis, four months after date; the sum of twothousand five hundred 


Levis, for value received: andthe said Aborn Levis thereafterwards. 
LO vit. On the same day pres nted the same to said Hoyt, Spragues 

id Hoyt, Spragues & Company then and 
bla re acct 1) f d LO pay, and thre Ie by became liable LO pay the Same 
i the said Aborn Levis thereafter- 
waras, on the same day, endorsed the same, then and still unpaid, 
and then and there delivered the same to the plaintifl for value re- 
ceived, by means whereof! the said Iloyt, Spragues & Company be- 
came lable, and in consideration thereof then and there promised 
} itifl LO pay the Same according to tlie tenor and eflect of 
Lloyt, Spragu 3 W& Company's acceptance 


Orsetnent thereon: yet, though sald four 


7 
) 
: 


ty ’ ' . Li acel an ' 
(\ Uompany, Which tha sci if 


~ 
—- 
— 


, 
‘*cecoraing to the tenor t 


yg J anc Ol Salt 
thereof and = ene 
219 months have elapsed and though often requeste 
to the tenor thereof, said Tloyt, Spragues & Company and the 
defendants have bith rio retused and stil] refuse LO pay the Same, 
And also for threat said Aborn ls \ Is, Oth s Ld 3d day of July, IS75, 
at the city of New York, to wit, at said Providence, drew a certain 
other order in writing, of tl v him signed, and directed the 
sume to said Lloyt, Spi IruLCS & Company, therein requ sting the sald 
Lloyt, Spragues A Company LO pay tO the order of himself, said 
Aborn Levis, four months after date, a certain other sum of two 


'¥- - } ’ 
ars (82.000) and charge the same to the 


according 


— 
— 
—— 
— 
_ 
— 
— 


" " , ’ ? } ' 
" , iz | , i pe, 
thousand five hundred dol 


o 1 “oa R ie “ss . : } : . 
account of suid Aborn Lu Vis, for value recelve | ane the said Aborn 
= } 
i 


Levis thereafterwards, to wit, on the same day, pres nted the same 
LO Sala [| Soapracues &W Company, which the said Hlovt, Spragues 
W Company then anid an re accepted LO pay, and thereby became 
linble to pay the same, according to the tenor thereof: and the said 

born Levis thereafterwards. on the same dav. endorsed the same, 
thr 1) ill | Iu i i | thr i nia thas re d livered the Siitie to the 


| ( 
plaintil for value received, by means whereof the said Hoyt, 


‘ ‘ " . . ‘ | i; ye | : .* F . j e . 
spragues GV Company ecame dabie, ana Wy consideration thereof 


then and there promised the pla tit] Lop prea the same, according to 
} 7 . > & , : . 
the tenor and elfect of said order and ot said Iloyt, Spragues & 


’ ? " ' ¢ * } ] ] ‘ . 
Companv s aces lnhee thereot and the endorsement there ie vet, 
though said four months have elapsed and though often requested, 
— . . . " , ‘ ‘ 
necoraring to the tenor thereol., the snd Lloy [tL Spragues W ( OM pany 
. i ' . 


} } ' ’ - pee Y + % s+ ¥* sy ; ] ; 1] ’ + ‘ , 
wid thas qderTenadants Ay hitherto refused and still retuse to pra the 


: ; ' } } ; ? ? 9 F , 
And also for that the said Aborn Levis. on the 18th dav of July. 

a ‘ — ’ js » Wi . r ; a P ’ ' . 7 eo ay , - 
ISio, at said New York, to wi at snid brovidence, drew a certain 


’ } ’ ; ’ y , 
. , 4 . . : ; * 3 » j ‘ + © ; = . : > - ’ a? 

OLHer Order il W ne, OF TAG ad OV f)ithh > ned, ana directed the 
: ’ ‘ | \"T ~ ’ y1? x ; ¢ ] . , . ' ts ’ scl 
same to sald fhoyt, Spragues W& Company, therem requesting sald 
‘ >. ae P . . ‘ . ’ 

Ilovt, Sprague: Y Company ne the order of tiimseif, sald 

7s ’*)) i \ 7»? " 75 7 tf? ’ sa & ‘» e | | P . 

\ Mil Lut -- bd LiiC i cauue, as CE tihh OFHHeEP SUT Ol LWwo 


thousand five bundred dollars (S000) and Charge the same to his 
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account, for value received: and the said Aborn Levis thereafter- 
wards, to wit, on the same dav, presented the same to said lloyt, 
Sprague S «\ Company, which said Hoyt, Sprag ies «A Company then 
and there iccepted Lo pay, and there by became hable to pay the 
same, according to the tenor thereof : and the said Aborn LA vis 
iit rwards, Oll the Sure day, endorsed the Sime, then and stil] 
unpaid, and delivered the same to the plaintif! for value received, 

by means whereof the said Hoyt, Spragues & Company 
le, and in consideration thereof then and there 


5 
»)e) ; . 
LeU ay itil 


, ae 
promised Ul plaintit to pay the same according to the tenor 


7 iy oa . es } . ” i* ’ " >»? 
and effect of said order and of said Hoyt. Spt ines Ww ¢ ompany s 
: *,7 ’ ’ ) ‘ | } ' } ’ y } , ‘ : ' i] } } ete 
NCCE PLA es tnereol and the endorsement there a Vue nougi Siti 

} } . ] , j vy } % . ‘ . ,% ’ } . 7 7. ' 
jour months have elapsed and though often requested, according to 
| ‘ ] : - ° .+ 9 
the tenor thereof, the said I[loyt. spragues & Company and the 
. i ° 
defendants have hitherto refused and sti refuse to pav the same 


I 
] ~~ P ; . bhi ad »% ] | , | ; " + | }wel ' >} 7 ’ ] 4 
Vinod ‘ ‘Dea 8 ,U Lancet Silid] Aborn i‘ Vis, ol} ‘ i i ida , ()j 7 a3 PP 
‘ . : a : . 
i 


| 


} } 
' ’ , ‘ ‘ é ’ a | ry q " " ‘ 
rit of that date. bv hitn si@ened. and cairected the same 


] ' | is , : , 
to said Hoyt, Spragues & Company, therein requesting said Hoyt, 
" } F v s ; 
Spragues & Company to pay to the order of lit ( said Aborn 
‘ ‘ . : . 


j } ] j ‘ 
Levis. four months after date. a certain other sum of two thousand 


i 
ve hundred dollars (82.500) and charge the same to his account 
ilue received : and the said Aborn Levis thereatterwards, to wit, 
the same day. prese nted the same to said llovt Spragues W (com- 
pany, Which said Hoyt, Spragues & Company then and there 


} } } ] 2 
pted LO pay, ana thereby became iWabvbie to pav the same a cord- 


’ +} . ' . = , | ’ i . , se uare . . 
re tlo Lhe tenol thereof: and the said Aborn |, s thereafterwards, 
j , ; } , : , ie ! , aaa , 
Ol i@ same dav, endorsed the same, then and still unpaid, and 
Be i 3 4] ee a. 6B. : ved. ] 
deilvered the same to the plaintil for vai ecelved, DY means 
’ | , 
. rere ri thie Silla Llovt ea) | irlic’s \ ( liil bit Abe, ana ea 
. ; _ 
sideration thereort then and there promises Cc | ntl to pay 
7 : . 
Lhe same according to the tenor and etlect of said order and of said 
i] - ’ ‘ " ’ i . ’ . ] | ] 
piovt, Spragues «aA Compan Ss acceptahnee tiereo ind the enaorse 
. ' ‘ ‘ ; 
: ' ' : jay aS es id ae 
ment thereon: vet, though said four months have elapsed and 
> ‘ ’ 
: t . 
to the tenor thereof, the said 


though often requested, according 
Lloyt, Spragcues wW Company and Lie defendants nave hitherto 
refused and still refuse to pars the same. 

And also for that said Aborn Levis, on the ‘th day of August, 
IS73, at said New York, to wit, at said Providence, drew a cer- 
tain other order in writing, of that « ened, and 
directed thi Sle LO sald Hlovt. opragues i\ Company, therein 
requesting said Hoyt, Spragues & Company to pay to the order 


of himself. said Aborn Levis. four months atter date, a certain 


alte. DV him s&s 


other sum of three thousand dollars (83,000) and charge the 
same to his account for value received, and the said Aborn Levis 
thie reatterwards. to wit. on the sane dav. prese! ted the same to said 
Hoyt, Spragues XV Company, which said ia Vt, “pragues WV (om. 
pany then and there accepted to pay, ana | a VY pecalhie liable 

LO pay the same according to the tenor thereof: and the 
221 = said Aborn Levis thereafterwards,on the same day, endorsed 


. *9% ee } | . ] ' , - 
the Sume, then and stil Unpaid, ana deiivered the same to 
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the plaintiff for value received, Vo means whereof the said Hoyt, 
Spragues & Company became liable, and in consideration thereof 
then and there promised the Pri untiff to pay the same according to 
the tenor and etlect of said order and of said Hloyt, Spragues W Com- 
pany’s acceptance thereof and the endorsement thereon : yet, though 


’ 
{ 


said four months have elapse d and though ofte 1) requested accord- 


ing to the tenor thereof, the said Hoyt, Spragues and Company and 
the defendants have hitherto refused and still refuse to pay the 
salthie, 

And also for that said Aborn Levis, on said 9th day of August, 
1S73, at said New York, to wit, at said Providence, drew a certain 
other order in writing of that date, by him signed, and directed the 
same to said Hoyt, Semeunen vw ompany, therein requesting said 
fioyt, Spragues & Company to pay to the order of himself, said 
Aborn Levis, four months after date, a certain other sum of three 
thousand dollars (355,000) — -onen ircve the same to his account, for 
value received: and the said Aborn Levis thereafterwards, to wit, on 
the same day, presented the same to said Tloyt, Spragues & Com- 
pany, Which the satd [loyvt, Spragues & Company then and there 
ELC Ce pted Lo pay, ana tlic reby became \ le LO pray the Sabie accord- 
lg LO the tenor thereof and the said Aborn Le Is thre 1’ afterwards, 
on the same day, endorsed the same, then and still unpaid, and de- 
livered the same to the plaintilf for value received, by means whereof 
said Iloyt, Spragues & Company became lable, and in eonsidera- 
tion thereot then and thre re promised the plaintiff LO pay the SALneC 
according to the tenor and etlect of said order of said I yt, Spragues 
WV Company's acceptance thereof and the endorsement the reon ; Vi b 
though said four months have « lapse lo and though often requested 
according tO Lire tenor thereof, the said Lloyt, Sprague sW Company 
and the detendants have hitherto refused and still refuse to pay the 
samme. 

And also for that said Aborn Levis, on the 9th day of August, 
IS73, at said New York, to wit, at said Providence, drew a certain 
other order in WI ‘iting r Ol threat date ; by hin signed, and directed the 
same to said Hoyt, Spragues & Company, therein requesting said 
Hoyt, Spragues & Company to pay to the order of hin nself, said 
Aborn Levis, four montlis after date, a eertain other sum of three 
thousand dollars ( S35 000) and chara the same to his account, for 

value received ; and the said Aborn Levis thereafterwards, to 
222 = wit, on the same day, presented thesametosaid Hoyt, Spragues 

& Company, which the said Hoyt, Spragues & Company then 
and there accepted to pay, and thereby became liable to pay the 
Same Saccording Q) to the tenor thereof anid thie sald Aborn Levis there- 
afterwards », On the Same day, endorsed the same, then and still unh- 
paid, and delivered the same to the plaintiff for value received, by 
meons whereot the said El VE, Opragues & 4 OM pany beeame lik ible, 
and in consideration th: reof then and there pt romised the plaintiff 
LO pay the Sabie according r Lo thi Lchor ana fleet of said order and 
of said Hoyt, Spragues & ¢ ompanys acceptance thereof and the en- 
dorsement thereon ; vet, though sald four months have e lapsed and 
though oiten rr quested according to the tenor the reof, the sald Hoyt, 


} 
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Spragues & Company and the defendants have hitherto refused and 
still refuse to pay the same. 

And also for that said Aborn Levis, on the said 9th day of August, 

18735, at said New York, to wit, at said Providence, drew a certain 


other order in writing, of that date, by him signed, and directed the 
same to said Hoyt, Spragues & Company, therein requesting them 
to pay to himself, said Aborn Levis, four months after date, a 
certain other sum of three thousand dollars (83,000) and charge the 
same to lis account, tor value received - and the said Aborn Levis 
thereafterwards, to wit, on the same day, presented the same to said 
Hoyt, Spragues & Company, which said Hoyt, Spragues & Company 
then and there accepted to pay, and thereby became lable to pay 
the same, according to the tenor thereof: and said Aborn Levis 
thereafterwards, On the Sale day, endorsed the same, then and still] 
unpaid, and delivered the same to the plaintiff for value received, 
by means whereof said Hoyt, Spragues & Company became lable, 
and in consideration thereof then and there promised the plaintiff 
LO pry the Satie, according LO the tenor and effect of said order and 
of said Hoyt, Spragues WN Company's acce prranes thereof and the en- 
dorsement thereon: yet, though said four months have elapsed 
and though often requested, said Hoyt, Spragues & Company and the 
defendants have hitherto refused and still refuse to pay the same. 
And also for that the said Aborn Levis, on the loth day of sep- 
Len ber, IS7o, at said New York, LO wit, at said Pre videnee, drew a 
cre rtain other order 11) writing ol that date, D\ him sloned, and di- 
rected the same to said Hoyt, Sprague s& ( omp inv, therein re (juest- 
ing said Hoyt, Spragues & Company to pay to himself, said Aborn 
Levis, four months after date,a certain other sum of two thou- 
223) sand two hundred and fifty dollars ($2,250) and charge the 
sume to his account for value received | and sald Aborn 
Levis there afterwards, Lo wit, Ol} the Saihie d iV, Pres nted the same 
to said Hoyt, Spragues & Company, which the said Hoyt, Spragues 
(\ Company then and there accepted to pay, and thereby became 
liable to pray the Same, according to the tenor thereof; and the 
said Aborn Levis thereafterwards, on the same day, endorsed the 
same, then and still unpaid, and delivered the same to the plaintiff 
for value received, by means whereof the said Hoyt, Spragues & 
Company became liable. and in consideration thereof then and there 
promised the plaimtiff Lo pay the same, according to the tenor and 
ellect of said order and of the acceptanc thereof of ‘said lloyt, 
Spragues & Company and the endorsement thereon; yet, though 
sald four months have elapsed and though ott , 
Hoyt, Spragues & Company and the defendants have hitherto. re- 
fused and still do refuse to pay the same 
And also for that said Aborn Levis, on the 3d day of October, 
A. D. 1883. at said New Yerk, to wit, at said Providence, drew a 
eertain other order, in W riting, of that date, by him signed, and 
directed the same to the said Hoyt, Spragues & Company, therein 
request Ing sald | loyt, Spragues WX Company to pay to the order of 
himself, sald Aborn Levis, four months after date, a certain other 
sum of one thousand dollars ($1,000), and charge t! 


1 requested, said 


1@ same to his ae- 


Lu— 215 
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count for value received ind the said Aborn Levis thereafterwards. 
to wit, on the same day, pr nted the same to said Hlovt, Spragues 
& Company, which said Hoyt, Spragues & Company then and there 
accented to. pay, and thereby became liable to pay the same, accord- 
ing to the tenor thereof; and the said Aborn Levis thereafterwards, 
on the same day, endorsed the same, then and still unpaid, and 


delivered Lid “ame to tiie piaintili tor vaiue recelved, by means 


whi reorl- said a yt, Spragues A Company becam liable, and in COll- 
sideration thereof then and there promised the plartill to pay the 
Same, ACCOTrALIE tO toa LeCTLO} i] i eflect QO] said order and oft said 
Hoyt, Spragues & Company’s acceptance thereof and the endorse- 
ment thereon vet, though said tour months have elapsed and 


} | i+ a 
though Gitehn requested, lkdi FLOVEL, Spracues & 4 IYLpaTls and the 


’ ‘ a ue i oe F ; " ] ; bell i. . &. . ‘ 
detendants bave hithert retused anad still retuse to pad \ tne same. 
} | { | } g % | ; | . 
And also for that said Hoyt, Spragwues & Company. on the Ist day 
, _% . ' Oo" A a ] A’ . \’ aad + . » + . ; lr . ] s ei? } . 
QO] January, <4 cab SBctill NCW 10] i. ae ‘gt ey. | sildl rovict rice, \ 
. . ‘ , } , 
then Promiiss ry note, in Writhnog, of that date, OY tim sighed, prom- 
| ’ ’ ’ ’ } 1 ;* 
; . , ; . .* . ' 3 9 7 . ‘ " 
ised to pay to the order of theinseives, six months altel date, 


»)S) zrey i - } , Bows ’ 
oe at the Manhattan Company, a certain other sum of five hun- 


De _ , | | , or op o ( 5 > =e rt -sa0 9 ‘ ] 

aired’ UWé ntv-one (oilars (és yA S:)) fol Vilitil received : aha 
‘ i ' 

' : : , ; 

thereafterwards, to wit, on the same day, endorse 1 tie same and 

} a -=- | oe aes #* — | . ] “aba 

delivered the same to the plaintiff for value reeeived, and thereby 


became Mmabvie to pav th Same to tlie piamtifl according LO the 
’ 


' y , ’ 
tenor alia erect (| Pa | (j PiCjpie TT] Tih enaorsenenl Liereoy : vet, 


| j oe — . 4] ] * ; ] ] ; " ] '* . | 
Lhnoueh Sald Six-months have elapsed and thouch oiten requested 


} } } ] ; \° . y 
accoraing to the tenor thereol, said lLlovt. Spracues & 4 OM pany 
6 ; a 
} } ! oe : } } 1] j , 

‘ ' : ‘ . 4 , , ; P sil . . . 4 
and the (le if ndadants iliiveé Phacine rto it it] (] aeene Stil lt : Is Lo pred 


; ‘ ’ | 
And als mat Salad [| f spracvues WN Company, on tiv Ist day 
~ . 
] y } } 
1, } ; ‘ ' 
Of lanuat >i it ai | Ne \ Win LO Wi cl si i roOV ice i'owe t\ 
x 
. , , 4 
then Protissory Lote I Writlihg Ol tf L dat OV tiem sl red 
’ 7 
, 1 | ° + | t | 
promised to pry tO i ¢ (>] ie] =) Liens “fen i We \ { WO Lis auitel 
? | ; : ’ } ’ e ‘ ‘y 
‘ , stiy ary . . ‘ — . | _ >? 
date, a certain other sum of eight hundred nine dollars (SS0U.oV) 


. ’ ‘ , . , ’ ’ , 
at thi Maan hattan Company, for vaiue received and thereaiterwaras, 


' " , : , ’ 7 
tO Wit, on the same day. endorsed the same and delivered the Sane 
} rr » 4} ; : =" - - } ’ ’ : } | ; } . 
tO Lhe piawmntill for value recelved,. and therebv became liable to pay 
i 2 * 
' ; * ' ) ’ * ” 
the same to the plaintiff, according to the tenor and effect thereof; 


= 


? } , ’ } ’ y ° 
yet, though sald twelve months have -¢ nsec aha though often re- 


- . ‘ } } i } ’ ‘ , ah 
‘ ei 4 .> ° ~ 4 - ‘ . | soy? ' 
pretty ana the deiendants have hitherto reiused and still retuse to 


: } . . ’ 7 4 + . ' 
by Laer Promissory note, in writing, of that date, DV them signed, 
promised to pay to the order of themselves, eighteen months after 
date, a certain other sum of five hundred tiftv-seven 47, dollars 

: 
(S007.17) at the Manhattan Company, for value reeeived ; and there- 


’ } 


. ; . "43 i ‘ " ] j . } ] 4,1] } j . . " 

aiterwards, fo wit,on the same dav. endorsed the same al | delivered 
; 47 ' Pe | , ) 

Lilt PDiQInNLlil ior Value reecelved, OY Mecans whereol the 
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sald Llovt, Spragues & Company became Wabie to pay the sume to 


] * +, 4} . ae ” + } } si . * | 
the a reeeeneeer according to the tenor and etiect thereol Vet, though 
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LuCS according to the tenor thereol, the sald OVL, Spragcues a OlNpany 
. i ] ] i , } ; . a4 * . as ] ‘ . 
there and the defendants have hitherto refused and st reluse to pay 
i . 


cord - thy Sey Pri 
ards. And also for that said Hovt. Spragwues & Company and the defend- 


and ants. atsaid Providence, on the dav of the date of the plaint 


il l 
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: . ee aes A ~~ a } : } yom 
COll- Spd Gorars iOFf so much money vetore that tle had and received 
: . , } . * “9 ’ : , ’ ; , cae , ; 
. the to the use of the plaintiff, and also for <o much money betlore 
609 1 Dis - Letenes it 
sald 225 that time paid, laid out, and expended ie plaintiff to 
. »\ ] , ° oD 1] . — 1? &§ , , , - - FF | ' , 
rse- ind lor said OVE. 3 bracwues aA Ot l , i i We GQelena 
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} “ } | , j 
ana ants, and at wi r rnstance ana request and ais } Pmmuch money 
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the for terest for the torbearance Dv the pial the request of 
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ie. wep] an Vt. Spracues aA Company and oOo thi Wis, OL MONEY 
, “y ? } 
day due and owlne trom tlie said Llovt, Spragues A ‘ Ea gecaaa \ and Line 
. ' , . } : ’ ) ' “Se: : 
by detenaants to the plaintiff, then and there, in con hieration thereol 
we : » him - 
om- mised the plamtill to Pav tim said sii ey iast nen 
ante nied, on request; yet, though requested, the | Hloyt, Spragues 
: } } } ¥ ] | 
itin- VW Lompanvy and tne defendants nave not pald sald sum or any 
. ° , \ ° " * 
wna th reot, but have hitherto refused and still refuse to pay tlie 
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Judgment. 


It is considered by the court here that the plaintiff have and re- 
cover of the defendant the sum of thirty-four thousand five hun- 
dred dollars and costs of court, taxed at one hundred and fifty-one 
fs dollars, and nave execution theretor. 

Iexecution issued March 7, 1585. 


| Da, (Vi | ron 
RHODE ISLAND DIsTRICT, 8c: 


The President of the United States of America to t 
said district or to his deputy, Greeting : 


— 


ic marshal of 


. ] 


Whereas Evan Randolph, of the city and county of Pinla- 

in. s.] delphia, in the State of Pennsylvania, a citizen of said State 
of Pennsylvania, by the consideration of the cireult court 

of the United States holden at Providence, within and for Rhode 
Island district, on the loth of November, anno Domini ISS2, re- 
overed judgment against Willian Sprague, of South Kingston, 

in the county-of Washington and State of Rhode Island, and Amasa 
Sprague, of Cranston, in the county of Providence and State of 
Rhode Island, both citizens of said State, for the sum of thirty-four 
thousand five hundred dollars, debt, and one hundred and fifty-one 
and fs dollars, costs of sult, as to us appears QO! reeord, whereof 


| a7 ] . 

execution remains to be done: We command vou, therefore. that 
, } ’ . , ?°*% ° . 

of the goods, chattels, and real estate of the said William Sprague 


and Amasa Sprague within your district you cause to be levied 
and paid unto the said Evan Randolph the aforesaid sums, being 
thirty-four thousand S1X hundred ana Hity-one ana 5 dollars in) 
the whole, with one dollar and thirvy-five tnt ene Gon ee 
together with Inter st on said ar bt irom sad 7th of Marelh until the 
whole is pata ; ana, therefore. also to satisfy yours if for your ows 
fees. Hereof fail not. and make true return of this writ and of 
your doings thereon to our next cireutt court. to Sa Nl Maes ll ~osahl' 
dence, within and for our district of Rhode Island, on the fifteenth 
day of June next. 
227 Witness Ifon. Morrison R.Waite, our Chief Justice, at Provi- 
dence, this th day of March, in the vear elghteen hundred 
and eighty-thres 


, 


HENRY PITMAN, Clerk. 


1 


rm, ISS2, to wit, Mareh ith, 


— 


Judgment rendered, November t 
ISS. (Assumipsit.) 


’ 


Debt ree S34 500 00 


<~——_-——— — — Se ee ee ee ee ae ce ce 
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Marshal’s Return 
Disrricr or Rropre ISLAND. se: 


On the 7th day of March, 1883, at 11 oclock and 30 minutes in 
the forenoon, I levied this execution on,ete. * * * [also atl 
o'clock and ol) minutes 1) the fore noon, mac irther st rvice of this 
execution by levying the same on all the } rhit. title. and Interest 
which said William Sprague had on the 17th of August, 1882, at 11 
o clock and 30 minutes in the forenoon, the time of the attachment 
ot) the writ of Mmesne process, in and LO Lid share s of stock lt} ihe 
Quidnick Company, a manufacturing corporation created by the 
Gen ral Assembly of the State of Rhode Island, be serving a copy 
of this e xecution upon William Sprague, treasurer of said Quidnick 
Company, and also by serving a copy of this execution on Zechariah 


Chatee, claiming t to be treasurer of said Quidnick Company; and on 
the 25d day of March, 1883, at 11 o'clock in the forenoon, after hav- 
ing advertised said sale for ten days before the said sales of stock 
were exposed and offered for sale in the Providence Daily Journal,a 


newspaper printed and published in the city and county of Provi- 
dence, a copy of which advertiseme nt is hereto annexed and marked 
[ sold the same at arvene uc! to Evan RK; n dolph, he being 
the highest bidder the reior, A eg Sun O fifty 7 | irs, Whi ' sald 
sum the said Evan Randolph hath since well and truly paid me 


og 
[7 S. Marshal's Sale. 


By virtue of an execution issued from the circuit court of the 

) United States, holden at Provide nee, within and for thi (i1s- 
229 trict of Rhode Island, on the loth dav of November ISS2. 
returnable at its June term, 1885, Evan Randolph, plaimtilf, 
against Wilham Sprague, of South Kingston, in the county of 
Washington, in the State of Rhode Island, and Amasa Sprague, of 
Cranston, in the county of Providence, in said State of Rhode Island. 
le fend; Hts, will be sold ait pub lie auc tion in the L nited States mar- 
shal’s office, custom-hous building, Providence, Kt. i. On lriday, 
Mareh 25, at 1] o'cloek in the forenoon, all thy ott , ol | e, and lT)- 


terest which William Sprague had on the 17th day of August, 1882, 
11 o’clock and 30 minutes in the furenoon, the time of the attach- 
menton writ of Mesne process, Wn iil) 7 Lo it) “Hares of stock of the 


Quidnick Company, a mant gt corporation ereated by the 
General Assembly of the State of Rhode Island: also all the right, 
title, and interest which said vt Spragu had on the 17th day 

’ August, 1882, at 11 o’clock and 30 minutes In the forenoon, the 
time of the attachment on writ of mesne process, in and to any 


— 


shares of stock in the Quidnick Company, ‘i 7) inulactu ling corpo- 
ration created by the General Assembly of the Stat I Rhods Island 
Levied on March 7. 1883, at 11 o'clock and 350 minutes in the 


fOrenoon. Sold to satisfy sald exec ution. if s ilicient. 
JAMES 7 COGGESHALL, 
S. Marshal, Ithode Island District. 


wi * 


JOHN S. 


oe 


$3000. 


three thousand dollars, value 


count oil— 
( 0 : 


To Hoyt, Spragues & 


Mx. 5, Aug. 8, ‘76, W 


Spragues WV, Co. 
S33 O00. 
count of— 
To Hoyt, Spragues & Co., 


cor: Oo wa. eo. ob eee. 


Spragues WW, 4 ‘0 


Aug. 5, 


. ‘)>.) 
Zdz2 


8? DOO. 


— 
—_ 
— 
— 
-~ 
~_ 


lour months after (ii 
twenty-five hundred dollars. 


account of 


Endorsed sai Aborn 
x. 2, W. rk. D., Wel, AUg. S, 


Spragues WV Co. 


SP? Hi Hh) 


Four months after date pa 


same to account ot 


To Hoyt, 


order, hor 2 ()j li; 
Ex.9. W.P. D., ret., Aug. 3, 


JENCKS E 


indorsed : Aborn Levis.” 
’. —D., ref 


, « } . ale 
our months siter date pay LO the OVcie 

} } ' } 
three thousand dollars, value 


Inadorsed: “ Aborn Levis.” 
ot ae 


, 
Vy to the order ot myselill (.\ 
; 


twenty-two hundred and fifts 


Spragues iY { oes ot oa 


Endorsed: “ Aborn Levis.” 
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New York, Aug. 9, 1875. 


our months after date pay to the order of myself (Aborn Levis) 
» received, and charge the same to ac- 


ABORN LEVIS. 


Dee. 12, New York 
167. 
Hoyt, 


Protest waived Aborn F VIS 
Payable at Manhattan Co. 


(x, 

New York, Aug. 9, 187s. 
rof myself (Aborn levis) 
received, and charge the same to ae- 

ABORN 
Dec. 12, New York. 


LEVIS. 


107. 
I lovt, 


Protest waived. Aborn Li V13. 
> = ' 
uvyable al Manhattan ¢ ‘). 


New York, July 18, 1873. 
order of myself (Aborn Levis) 
‘received, and charge the same to 


ABORN LEVIS. 


To lloyt, Spragues WN, Co.. Novy. Za. New York. 


17. 
lloyt, 


Kelleyvilie, 1) laware LO.. Pa. 
it) Payable at Manhattan Co. 


New York, Sept. 15, 1873. 
ler rn Levis) 


harge the 


] 

Le) 
1} N } ] 
Mmouars, valde received, and € 


ABORN 
IS, New York. 


LIEVIS. 


Pay le I] Perkins. Jr.. cashier. or 
| Bank, Columbia, Pa. 467. 


at Pavable Manhattan Co. LToyt, 


hid 
~ 
: 


Sere 


A, 
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UNITED STATES OF AMERICA, | 
District of Rhode Island, j 


S$ : 


CLERKS Orrice, U. S. Crrevir Court, 
Ar Provipence, December 8, 1854. 

I, Henry Pitman, clerk of said court for said district, do hereby 
certify that the above and foregoing three paces contain true copies 
of the originals now on file in this office in the cause, Evan Ran- 
dolph v, William Sprague et a/., disposed of November term, 1882. 

| [In testimony whereof I have hereunto set the seal of said 
[t. 8.] court and my hand this 8th day of December, A. D. 1884. 


HENRY PITMAN, Clerk. 


Ded Deposition ot af rhe f Almy. 


Hterpert Amy, of Providence, in the county of Providence and 
State of Rhode Island, being sworn to testify the truth, the whole 
truth, and nothing but the truth, and examined on the part of the 
said Evan Randolph, complainant in said suit, doth depose and say 
as follows: 


Direct examination by Winnram H. Baker, Esq. 


Interrogatory 1. What is your name, age, residence, and occupa- 
tion ¢ 

Ans. Herbert Almy; 35 years; Providence; assistant clerk of 
supreme court of Rhode Island, for county of Providence. 

Int. 2 lLlow long have you been clerk of said court ? 

Ans. Kicht years. 

Int. 3. Hlave you with you all the original papers in the case of 
Hloratio N. Waterman vs. The A. & W. Sprague Manufacturing 
Company that was brought in said court and in which Judgment 
was rendered for said Waterman, and will you compare the papers 
which I now hand to you with the original papers in said cause 
and state whether the papers which I hand you are true copies of 
the pro CSst's and PProces dings lt) said court, So far ils they relate to 
the attachment and | VY on exe ution Upon the judgment rendered 
in said canse and the sale under said execution of the stock in the 
Quidnick/Company owned by Fanny Sprague, Mary Sprague, and 
the A. & W. Sprague Manufacturing Company ” 

Ans. I have: and they are true copies. 

Int. 4. Will you file such copies certified by you as an exhibit to 
your di position ” 

Ans. I will. 

(The copies of papers referred to in Int. 4 are hereunto annexed, 


marked Exhibit 3 } 


— 


Int. 5. Do the copies which you have filed as an ¢ x hibit contain 
all that appears on the original papers on file in said cause con- 
cerning the attachment, | VV, Or sale of the (Juidniek stock owned 
by Mary Sprague, Fanny Sprague,and the A. & W. Sprague Manu- 
lacturing Company ” 


26—215 
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ame. Yos: | think they do 
Int 6.. Will you examine the papet 
state whether it is a true copy of the 
man taken in perpetual memory and on record in said court. 
isa true copy, lo- 


’ ’ 
which IT now hand you ana 
| position oO} Lloratio N.W ater- 


iC} hat 
i 


*)*) . ] . . | 

204 Ans. have examined the same, and it 1s 
geth I" with il COPY of the masters return 

— 147°?) ,>y . } : on 
# \\ li vou fie the same with the examiner to be annexed 


Int. 
to vour deposition as a part thereol ¢ 
Ans. I will. 
osition and mast 


t 4.) 


(The copy of the de; 

nexed, marked lex hibi 
I. H. SOUTHWICh, Jr., ALvcaniner 

Int. 8. Will you, at your earliest convenience, make a certified 
copy of the citation and file the same with the examiner to be an- 
nexed to your deposition as a part thereof 

A. I will. 

(The copy of citation referred 
marked Exhibit 5.) 


to in Int. 8 is hereunto annexed, 


HERBERT ALMY. 


Subseribed by said Herbert Almy in my presence this twenty- 
ninth day of November, A. D. 1854. 
ISAAC H. SOUTHWICK, Jn., Lvaminer 


230 EXHIBIT 5 
(Pages 83 to 92, inclusive.) 


Referred to by Herbert Almy in his answer to interrogatory 4 of 


his foregoing deposition. 


Attest : | I. H. SOUTHWICK, Jr., Examiner. 


STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS. } 


Prov ide nce. j 


> SC. 


At the supreme court of said State, begun and holden at Provi- 
dence, within and for the county of Providence, on the first Monday 
of October, in the year of our Lord one thousand eight hundred and 
eighty-two. 

Be it remembered that at the present term of this court Horatio 
N. Waterman, of East Greenwich, in our county of Kent, com- 
plained of the A. & W. Sprague Manufacturing Company, a corpo- 
ration having its principal office at Providence, whose property was 
attached and it summoned by the sheriffin an aetion of the case to 
recover damages of the defendant corporation for its negleet and 
refusal to pay to the plaintiff the sum of 820,000, balance due to 
said plaintiff by book account on, to wit, — day of April, A. D. 
1882. 

The plaintiff also filed the usual money counts and a count for 
interest. Said case was duly entered at said term, the defendant 
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pleading the general issue, by its attorney, Andrew B. Patton, and 
other pleas being filed by C. Frank Parkhurst, James Tillinghast, 
Charl = Hart, and 3 I ‘Thurston, who claims d to be attorneys for 
said defendant corporation ; and being ealled for hearing, upon the 
plaintiff's motion to strike out said last-mentioned pleas, the same 
was granted ; and they were accordingly stricken out, and there- 
afterwards the defendant corporation submitted to judgment for the 
plaintiff for $12,209.57 and costs. 

Whereupon it is considered by the court that the plaintiff recover 
and have of the aT te ndant corporation the sutmn ol] $12,200.57, debt 


4 ' 


Or damages, and COSLS of sult, taxed at SZbO.40 


236 tue STATE OF RuHopE ISLAND \ND ) 
PROVIDENCE PLANTATIONS. 
Provide ice, j 


| > | ‘To the sheriffs of our several counties or to their deputies, 
Greeting: 

Whereas Horatio N. Waterman, of East Greenwich, county of 
Kent and State of Rhode Island, by the consideration of our supreme 

irt, holden at Providence, within and for our county of Provi- 
dence on thi first Monday of October last past, recoyve red judgment 

vainst the A. & W. Sprague Manutacturing Company, a corpora- 
tron duly incorporated and located and doing business and having 
its principal office at Providence, in said State, for the sum of 
$12,200.57, debt or damages, and 826.40, costs of suit, as to us ap)- 
pears of record, whereof execution remains to be done: 

We command you, therefore, that of the goods and chattels and 
real estate of the defendant within vour precinct you caused to be 
levied and paid unto the said plaintifl the iforesaid SUTNIS, being 
twelve thousand two hundred and thirty-five dollars and ninety- 
seven cents in the whole, with twenty-five cents more for this writ ; 
and thereof also to satisfy yourself for your owl fees, 

[lereof fail not, and make true return of this writ and of your do- 
ings thereon to our next supreme court, to be holden at Providence, 
within and for our county of Providence, on the fourth Monday of 
March inst. 

Witness Ilon. Thomas Durfee, chief justice of our supreme court, 
at Providence, this second day of March, in the vear one thousand 
eight hundred and eighty-three. 


CHARLES BLAKE, Clerk 


i 


Judgment was rendered on the 18th day of December, A. D. 1882, 


In an action of thi CuUSe Upoll book account 


PROVIDENCE, si 
In Provipence, March 22, 1883. 
| have this day. at 2 o’clock and 30 minutes p. m., made further 
service of this wu rit and levied the within execution on four hundred 
and fifty-five (455) shares of the capital stock of the defendant cor- 
poration, The A. & W. Sprague Manufacturing Company, in the 
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Quidnick Company, a corporation located and doing business in the 
city of Providence, by leaving a true and attested copy of this exe- 
cution, with my doings, together with the date and time of day, eh - 
dorsed thereon, with William Sprague, the treasurer thereof, in his 
hands and possession. 
237 And have notified the defendant corporation, the A. & W. 
Sprague Manufacturing Company, of said levy by leaving a 
true and attested copy of the within execution, with my doings en- 
dorsed thereon, with Amasa Sprague, the treasurer thereof, in his 
hands and possession. . 
WILLIAM 8. KENT, 
Deputy Sheriff. 


PROVIDENCE, 8¢ : 


In Providence, in said county, on this 5d day of April, 1883, the 
said defendant corporation, the A. & W.Sprague Manufacturing 
Company, not having paid the money due on the within execution, 
with the costs that have accrued thereon, and redeemed the stock 
on which said execution was duly levied on the 22d day of March, 
1885, I have this day sold the same at public auction, as previously 
by me advertised, to Evan Randolph, the highest bidder for the 
same, for the sum of one hundred dollars, which I have applied to- 
wards the satisfaction of the within execution and the costs and 
charges on the same. 

WILLIAM 8. KENT, 
Deputy Shit riff. 


PROVIDENCE, 8¢: 
[xn PRovipence, March 22, 18853. 

[ have this day, at 2 o’clock and 30 minutes p. m., levied the 
within execution on eight hundred and two (S02) shares of the eap- 
ital stock of the (uidnieck ( ompany, il corporation located and doing 
business in the city of Providence, standing in the name ef the de- 
fendant corporation, The A. & W. Sprague Manufacturing Company, 
or in the name of Fanny Sprague or owned by either of them at 
the time of the levy thereof, by leaving a true and attested copy of 
this execution, with my doings and the date and time of day of such 
levy endorsed thereon, with William Sprague, the treasurer thereof, 
In his hands and possession. 

And have notified the said A. & W. Sprague Manufacturing Com- 
pany of the saigl levy by leaving a true and attested copy of the 
within execution, with my doings endorsed thereon, with Amasa 
Sprague, the treasurer thereof, in his hands and possession, and have 
notified the within-named anny Sprague of the said levy by leav- 
Ing a true and attested copy of this execution, with my doings en- 
dorsed thereon, at the last avd usual place of abode of the said Fanny 
Sprague, with some one there. 

WILLIAM 8. KENT, 
Deputy Sheriff. 
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238 PROVIDENCE, 8c: 

In Providence, in said county, on this 3d day of April, 1883, the 
said defendants or either of them, The A. & W. Sprague Manu- 
facturing Company or Fanny Sprague, not having paid the money 
due upon the within execution, with the costs that have accrued 
thre reon, and redeemed the said stock on which said execution was 
duly levied on the 22d day of April, 1885, I have this day sold the 
same at public auction, as previously by me advertised, to Evan 
Randolph, the highest bidder for the same, for the sum of S50.00, 
which | have applhed towards the satisfaction of the within execu- 
tion and the costs and charges on the same. 


WILLIAM 8S. KENT, 
Deputy Sheriff. 
PROVIDENCE, 8c. 
Ix Provipence, March 22, 1883. 


| have this day, at 2 o'clock and 30 minutes p. m., levied the 
within execution on six hundred and one (601) shares of the capital 
stock of the said Quidnick Company standing in the name of the 
leftendant corporation, The A. & W. Sprague Manufacturing Com- 
pany, or in the name of Mary Sprague or owned by either of them 
at the time of the levy thereof, by leaving a true and attested copy 
of the within execution, with my doings and the date and time of 
day of such levy endorsed thereon, with William Sprague, the treas- 
urer of the said Quidnick Company, in his hands and posssession, 
and have notified the said A. & W. Sprague Manufacturing Com- 
pany ol the said levy by leaving a true and attested cOpy of the 
within execution, with my doings endorsed thereon, with Amasa 
Sprague, the treasurer thereof, in his hands and possession, and 
ied the within-named Mary Sprague of the said levy by 
r AVIng a true and attested COpy of the within execution, with ny 
doings endorsed thereon, at the last and usual place of abode of the 
said Mary Sprague, with some one there. 


WILLIAM 8S. KENT, 
Deputy Shi riff. 


‘ 


have notitie 


’ : . 
PROVIDENCE, s8¢: 


In Providence, in said county, on this 5d day of April, 1885, the 
said defendants, The A. & W. Sprague Manufacturing Company nor 
Mary Sprague nor either of them, not having paid the money due 
on the within exeeution. with the eosts that have acerued thereon, 

and redeemed the said stock or shares on which said execu- 
239 tion was duly levied on the 22d day of April, 1885, I have 

this day sold the same at public auction, as previously by me 
advertised, to Evan Randolph, the highest bidder for the same, for 
thre sum ol twenty-five dollars. which have applied towards the 
satisfaction of the within execution and the costs and charg s on the 
same, and return this execution unsatisfied 
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6 iovicn...... Se aes: 4 Se 
{) coples oe ore he anes s - ie fey 
Advertising ._-- aca 2 OU 
gg!) anaes icuchenuiae ee 
TUG. ocnaue SRN ue: 
| ee eno me e. 
5 deeds_- ec ee a oe 


S1.495 OO 
5H GOO 


Amount received for sales... -_- ie i a Sia ee ed 
Costs and CX PCUSCS .. ~---.------~- sia nti ie sie ii i a" oles tell aes 


S1.438S 40 


WILLIAM 8S. KENT, 


Di puly She riff. 


Shi rifl ’s Sali ; 

by virtue of an execution, No, 2010, issued from the supreme 
court, holden at Providence, within and for the county of Provi- 
dence, dated March 2, A. D. 1885, judgment rendered December 15, 
A. D. 1882, and returnable to said court March term, A. D. 1883 
wherein Horatio N. Waterman, of Mast Greenwich, county of Kent 
and State of Rhode Island, is plaintiff! and the A. & W. Sprague 
Manufacturing Company, a corporation duly incorporated and lo- 
eated and doing business and having its principal office at Providence, 
in said State, defendant, will be sold at public auction at the sheriff's 
oflice, in the Providence county court-house, on College street, in the 
eity of Providence, on Tuesday, the 3d day of April, A. D. 1883, at 
1] o'clock a.m. 

, 


ie : — es : 
Also 455 shares of the capital stoek of the Quidnick Company, a 


. , | 7 : 
eorporation located and doing OUSINCSS In the elty of Providenes 
' : , ' ; pares 
standing It) the name of the defendant corporation, ‘| at AL & 
240 W. Sprague Manufacturing Company, or owned by said corpo- 


ration on the 22d day of Mareh, A. D. 1855, at 2 o'clock and 
30 minutes p. m., the time of the levy of said execution. 

Also S02 shares of the capital stock of the said Quidniek Company 
standing in the name of the defendant corporation, The A. & W. 
Sprague Manufacturing Company, or in the naine of Fanny Sprague 
or owned by either of them Ol) the 22d day of March, A. if SS., 
at 2 o’eclock and 30 minutes p. mi., thr time of the | vy of said exe- 
cution 

Also 601 shares of the capital stock of the said Quidnick Com- 
pany standing in the name of the defendant corporation, Phi A. & 
W. Sprague Manufacturing Company, or in the name of Mary 
Sprague or owned by either of them on the 22d day of Mareh, A. 
DD. ISS3, at 2 o’elock and 36 minutes p. m., the time of the levy of 


the said execution. 
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Levied on the dates and times of day as above stated, and will be 
sold to si atisfy said execution, if suthicient. 
W ILLIAM S. KENT, 
Deputy Sheriff 


STATE OF RnopE ISLAND AND PROVIDENCE PLANTATIONS, | 


» + — . 
Providence, j 


CLERK’S OFFICE, SUPREME COURT, 
PROVIDENCE, Nov. 4, 1854. 
certify the foregoing to be a true copy ol the yl idement of said 
court entered at the October term thereof, A. D. 1882, in the case 
No. 2010, Horatio N. Waterman vs. The A. & W. Sprague Manu- 
hau turing Company, Loge ther with Ccoples of the execution, levies, 
and advertisements of the Quidnick stock sold under said execu- 
tion 
Witness my hand and seal of said court hereto affixed this 
LL ~ | ith day ot Novemover, A. D. 1884 
HERBERT ALMY, 
Assistant Clerk. 


~ 4) EXHIBIT 4. 
(Pages 99 LO LO]. nec liusive 


Referred to by Herbert Almy in his answer to interrogatory 7 of 


r deposition. 


Attest: I. H. SOUTHWICK, Jr., Examiner. 
Phe d epositions of Horatio N. Waterman and James W. Bullock, 


taken In perpett tual memory August 5, 1555, 1n the city of Provi- 
ce nee, county ol : t rovide nee, pursuant to the eltation hereto ‘ihe 


nexed 


Deposition of Hloratio N. lat War 


Horatio N. Waterman, of East Greenwich, Kent county, State 
Rhode Island, being first duly sworn, deposes as follows : 


Questions by ArNoLD Green, Esq., of counsel for Abiram H. 
Austin, named in said citation: 

Interrogatory 1. Please give your name, residence, and age. 

Answer. My name, Horatio N. Waterman; live in East Green- 
wich; 77 years old last February. : 

Int. 2. Were you at any time in the employ of the A. & W. 
Sprague Manufacturing Company and its predecessors 1 
Ans y was in their employ thirty-eight years and two days. 
int. 3. When did Your en iploym: nt with the A. & W. Sprague 
Manufacturing ( o! mpany begin and end 

Ans. It began on April 11, 1862, and ended on April 7, 1876. 

Int. 4. Were you continuously in the employ of A. & W. Sprague 
and afterwards of the A. & W. Sprague Manufacturing Company’ 

Ans. Yes, sir; | continued in their employ 

Int. 5. Did the A. & W. Sprague Manufacturing Company owe 
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— cy 
i , 


you anything in October, 15 and, if so, how much and for 
what? 

Ans. Yes, sir. They owed me for eleven years’ work. It amounted 
to some—over S|X thousand dolla Ss without the interest. 

Int. 6. Have you a detailed account of your services for the A. & 
W. Sprague Manufacturing Company? If so, produce it and annex 

it fo your deposition. 

242 Ans. Yes, sir; here it is. 


(Witness produces paper, marked “Exhibit A.” C. F. Park- 
hurst, lusq., of counsel for Z Chatee, trustee, objects to this ac- 
count going in as evidence, on the ground that sufficient foundation 
has not been laid to make it admissible.) 


— 


Int. 7 Did you in) LSio den and and have you since November a 
IS75, demanded payment ol the A. & W. Sprague Manufacturing 
Company a7 SO, W aT I), how otte Ih, alli l of what otheer or othecers ? 

Ans. | demanded of Amasa Sprague in 15873, some time in the 
month of May or June, payment of my account, and we talked the 
affair over afterwards two or three times. I.demanded payment 
after November 1, 1875, up to several years afterwards; once in 
1875; once in 1877. These demands were made of Amasa Sprague. 
lie talked favorable that he was going to pay me, and advised me 
not to take the trust notes. 

Int. 8. Was Amasa Sprague an ollicer of the A. & W. Sprague 
Manufacturing Company ; and, if so, what? 

Ans. Ile was trustee. Ile was here in the office, in Providence, at 
thetime. tle was doing the business in the oftiee. 

Int. 9. 0 you know what position, if any, Amasa Sprague held 
with the A. & W. Sprague Manufacturing Company ? 

Ans. Well, he was in the oflice with Mr. Chafee, doing business 
with hin for the COTM cLTh\ 

Int. 10. [lave you ever submitted a detailed account of your claim 
to the A. & W. Sprague Manufacturing ¢ ompany; if so, when and 
to what ofhieer? 

Ans. [| submitted it to Mr. Bullock: he.was the accountant at 


Cranston. ‘The date is on there, | TuUCSS l can’t exactly state the 
date. It was some time in the spring of IS76. The date is not on 


} 


here, but it was in the year 1576 and the month of May, I think. 
Int. 11. Was the account submitted -the one already produced by 
you and marked “ Exhibit A” 


(Objected to by C. F. Parkhurst, Esq., on ground before stated.) 


Ans. It was. That is the aceount, sir. 

Int. 12. ‘Take the account and tell us how much of it, if any, is in 
dcbegeei handwriting, who prepared the account, and what parts of the 
account, 1f any, are not In your handwriting. 

Ans. The whole account ts in my handwriting, except the writing 
1 Ink on the eleve nth pare, 


(The pages are numbered by the master.) 


for 


nted 


CSS 
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245 Int. 15. When did you prepare that account, the parts of 
it which you wrote? 

Ans. I put that down every week through the year, from 1862 up 
to the end of it 

Int. 14. Is that account an accurate statement of the principal of 
your charges against the A.& W. Sprague Manufacturing Company 
for services? 

Ans. Yes, sir; as it Is there. 

Int. 1d. Has this detail d account ever been Approve d or ratified 
by the A. & W. Sprague Manufacturing Company or by any one 
in its behalf; if so, when and by whom?” 

Ans. Well, Amasa Sprague ordered me to have Mr. Bullock make 
up the account and he did so in the year IS76, 1 think, pretty sure. 
This is the account and no other. This is the account that I pre- 
sented to Mr. Bullock, and he made it up; the account marked 
‘Exhibit A.” 

Int. 16. Do you know who the treasurer of the A. & W. Sprague 
Manufacturing Company was from 1863 to 1877” 


c 


Objected to by Mr. Parkhurst as immaterial and otherwise.) 


Ans. Amasa Sprague. I don’t know of any other. 

Int. 17. Were you the plaintiff-in the suit at law, Horatio N. 
Waterman vs. A. & W. Sprague Manufacturing Company, In su- 
preme court of Rhode Island for county of Providence, in which 
final judgment was entered at the October term, 1552? ) 

Ans. Yes, sir 

Int. 18. Did you ever receive any payments on account of your 
claim against the A. & W. Sprague Manufacturing Company from 
the said company, or from any one in its behalf, before bringing 
sult against the company ¢ 

Ans. No, sir: never. 

Int 1%. Llave you ever owned or held any of the renewal notes, 
ao oe: ee See Sprague trust deed to Zechariah Chafee 

November 1, 1873? 

Ans. No. sir 

Int. 2O Hlave you ever assented to, taken part in, or affirmed the 
trust deed of Nove mbe r a IS75, Iii: ade by the Sp ragvues ani | the A. 
& W. Sprague Manufacturing Company to said C hafee, or any trans- 
fe TS OF proceed! nes the re unde T 

Ans: No: I have not. 

Int. 21. Have you ever received any payments from Chafee 

244 as trustee under the said Sprague deed of November 1, 1873, 

or under the transter ot brit in the Phenix Iron Foundry, 

made by the A. & W. Sprague Manufacturing Company to said 
Chafee, dated — 1, 1874? 

Ans. No. S] ; 

Int. 22. “ve you assented to or ‘taken part in or affirmed the 
said transfer of stock in the Phenix Tron Foundry of January 1, 
1874, from the A. & W. Sprague Manufacturing Company to Chafee? 

Ans. No. 

Int. 25. lLlave you eyer accepted any conveyance or deeds or 


2i—213 
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transfers of property, original Ol b\ way of security, made or at- 
tempted to be made under the said Sprague deed of trust of Novem- 
ber 1.1873. to Zechariah Chafee, or under the transfer to said 
Chafee from the A. & W. Sprague Manufacturing Company, of the 
stock 1) thi Phenix lron le undry 0] January 8 Isi4? 
ANS. N ), 
[nt. 24. Did you have any conversation with Amasa Sprague 
t your claim against the A.& W. Sprague Manufacturifg Com- 


abou 
pany after 15777 

Ans. Yes 

Int. 25. Where and what was it? 

Ans. Well, he said he was going to pay me every dollar he owed 
me, or we shall pay you every dollar we owe you; that he meant 
the manufacturing firms his was some timein IS7¢ or Isis; 
1875, I think. 

Int. 26. Did or did not Amasa prague ever say anything to you 
subsequent to 1877 about your claim against the A. & W. Sprague 
Manufacturing Company, the corporation ? 

Ans. Yes. We had a talk one morning when they had a cred- 
itors’ meeting al the COUDLING-room Ile drove Up, and | stood On 
the ste |S. I told him I had a talk with Mr. Chafee. and Chafee re- 


. c wien si ! iy 
fused to let me come in as one of the creditors, and then he advised 
me to get soni legal authority in re yard to it. l did SU, by Pele 


, 


to Mr. Beach. | couldn’ Say Wl) rf day if was. ‘hey adjourned 
from his oflice over to the hall that day. I think it was two years 
ayo last pring 

Int. 27. Did you ask Amasa Sprague for your money then ‘ 


Ans. No: I did not 


} 


Interrogatory 1. Did you ever demand payment of Amasa 
240 Spragu of anv stated or fixed sum of money as your cialm 
against the company | 

Answer 1. No; I never did. 

Int. » 4 You have said, 1 answer to question yAT hat you had 
conversation with Amasa Sprague in 1877 or 1878. How do you 
fix the date? ; 

Ans. At the time I did, but not since. I fixed it just as I told 
you before, in IS¢e or Is7s | don’t know the exact date. [ took 
ho date ol lt when LALK ] with Pitty) 

Int. 3. Might it not have been in 1876? 

Ams. Yes: i might 

Int. 4. Might it not have been in 1875? 

Ans. eouldn’t SAV about that 

Int. 5. Will you swear that you have ever sinee 1875 demanded 


payment of your « aim from Amasa Sy Paget 
Ans. Yes, sir; I have demanded payment of them, as I have told 
| — , 


5 ° ~ } , } on. | . . 4 - , ° 
you Herre j Phil V4 C(ICTHATIUC j pray TMeut _— tic*s iO 4s) several Limes. 


or at- 
OvVvelil- 
Oo sald 


of the 


yrague 


(om- 


owed 
neant. 
IS78: 


() you 


rague 


cred- 
xl on 
PC fCe- 
vised 
Ole 
rned 
Years 


Wasa 
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had 
Vou 


told 
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Int. 6. Can you swear positively to any date in the year 1875 or 
later when you demanded such payment ? 

Ans. I have no date of it—no particular date 

J rit. 1. You know. do you not, that the Spragues failed in October, 
1873, and conveyed their property in trust to Mr. Z. Chafee, in trust 
for their creditors, and have known it since Ist of December, 1875 ” 

Ans. I have known that since 1875—pretty well, too. 

Int. 8. Did you attend the creditors’ meeting in November, 1875, 
at which the creditors of the Spragues authorized the scheme of a 
deed to trustees for the benefit of creditors ? 

Ans. Yes; I did. 

Int. 9. Did you ever make any objection to the carrying out of 
such schem< 


(Objected to as immaterial and generally by Mr. Green.) 


Ans. No 

Int. 10. You have asked Mr. Chafee, hav: you not, to settle your 
claim ? 
(Objected to as before.) 


Ans. Yes have asked him three times 
Int. 11. Did you or not know that you were entitled to take the 


trust notes under said trust mortgage; and, if so, why did you not 


‘ nr ected to as be iore } 


246 Ans Well. | was advised not to take them by Amasa 


Sprague, because he said he was going to pav me 


HORATIO N. WATERMAN 


STATE OF Ruope ISLAND, | 


Sf 
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’ ’ Pos eet ] - : | rr { ’ ’ [ > 
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Master in Chancery 
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STATE OF Kitope Istanp AND ProvipENCE PLANTATIONS, | 
Provide hice, , 


CLERK'S OFFICE, SUPREME COURT, 
PROVIDEN I. Novemb i 1. LSS4. 

[ certify the foregoing to be a true copy of the deposition of llora- 
Lio N. Watermans Li prt rpetuant rei Vive moriam, iis appears by the rec- 
ord in this office, ir Book No. 3, pages G7 to 72, both inclusive. 

Witness my hand and the seal of said court hereto affixed 
1 this Ith day of November. A. 1). 1SS4. 
IERBERT ALMY, 
Assistant Clerk. 


¢ 


lee for copy, $ 


a 
- 
om 
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Referred to by said Ilerbert Almy in his answer to interrogatory 
8 of his foregoing deposition. ne : , 
Attest : I. H. SOUTITWICK, Jr., Lxamaner. 


Citation for Deposition. 


STATE OF RuoprE ISLAND AND PROVIDENCE PLANTATIONS, | 


- oo 
Pro MICHCE, } 


ge: 


To the sheriff, his deputy, or to either of the town sergeants or con- 

stables in the county of Providence, Greeting : 
Lequest having been made to me by Abiram Harrington 
[ 1. Ss. | Austin, of L iching cCOUnLY, a to take the depositions of 

Horatio N. Waterman and James W. Bullock, in perpetual 

memory, in relation to the claim or tith of sail Austin to certain 
shares of the capital stock of the I’ < [ron Foundry,a corporation 
located in the CILY of Provide nee: pants wlie reas the othece of Arnold 
Green, Esq., at No. 45 North Main street, said city, is by me appointed 
the place, and Wednesday, the Sth dav of August instant, at 10.50 
o'clock i. Fibce the time, of taking tha Sikd1iec, you are thie i" fore here by 
required to notify the said Phenix [ron Foundry, the A. & W. 
Spri wue Manutacturing Company, a corporation of said eity, and 
Zechariah Chafee, of said city, of the place and time aforesaid, at 
least ended + sl before anid time, that they may attend and 
pul interrogatories to the said depon nts; and also to notify the said 
deponents of the place and time aforesaid, that they are required 
then and there to attend and give testimony of what they know rela- 
tive to the said matter. 

I[ereof fail not, and true return make of this ve 

Given under my hand and seal this 2d day of Aug D. 1885 

ROLLIN MA‘ HE: hone 
Master in C) hancery. 


> ‘ ON 
PROVIDENCE, 8¢ 
» ’ ’ ‘ ‘{ ‘> 
VPROVIDEN® i, huquat 4h, LSSS. 


| have notified the A. & W. Sprague Manufacturing Company by 
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reading this citation to Amasa Sprague, treasurer, in his pres- 
245 ence and hearing. | have also notified the Phenix tron 
Foundry by reading the this citation to Benjamin Glading, 
treasurer, in his presence and hearing. I have also notified Zecha- 
‘jah Chafee, trustee of the A. & W. Sprague Manufacturing Com- 
pany, by reading this citation to him in his presence and hearing. 
J. ABORN GARDINER, 
Di putly Sherif 
THES SOTVICES.....ncccccs Ga 20 
Three miles’ travel._.----- oa) 


S2 OD 


I acknowledge legal service of the within citation 
JAMES W. BULLOCK. 
A true COpy. 
it. & Attest: HERBERT ALMY, 
7 A sistant C li rk. 


’ 


Deposition of Enos Lapha , 


if nos Lariam, of Warwick, in the county of Kent and State of 
Rhode Island, being sworn to testify the truth, the whole truth, and 
nothing but the truth, and examined on the part of the said Evan 


Randolph, complainant in said suit, doth depose and say as follows 
Direct examination by Witti1AM H. Baker, isq.: 


lnterrog tory 1. What is your name, age, r* sich nee, and occupa- 
tion ¢ 
Viuswe P. nos Lapham . (6:5 years old residences | Warwick. R 7 , 
manuinaeture -. 

Int. yA llow long have you been engage d 11) manufacturing 

Ans. | commenced in 1839. 


‘) 


“y . “ -— ] | 7 , ] vs ly ' + 
Int. 3. Are you familiar with the character and value of cotton 
manufacturing property ° 
Ans. I should think | ought to know something about it. Yes: | 


think SO. 

Int. 4. Are you familiar and were vou familiar on the tenth day 
ol January, A. D. 1884, with the property of the Quidnick Company 
located in the village of Quidnick, in the town of Coventry and in 
the village of Arctic, in the town of Warwick, in this State; and, if 
Vea, What should you say Was the fair market value of all the said 

property on the tenth day of January, A. D. 1884? 
249 Ans. Well, I think I was familiar with it as much as an 
outside party could be. Well, 1 think it was worth half a 
million of dollars for that. 

Int. 5. Whether or not, if, in your judgment, the title to this prop- 
erty at that time had not been clouded, this property would not 
have been worth more than the price you have named. 

(Objected to on the ground that it assutnes a state of facts with 
relerence to the title to the property of which there 1s no prool.) 
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Ans. It ought to be. Y I think it would. 
Cross-examination by Cuartes H. Parkuurst, Esq 

Interrogatory 1. Were you or not present at the sale of the Quid- 
nick Company’s property at public auction in the city of Providence 
on the tenth of January, ISS4; and, if so, did you not bid for both 
the Artie and the Quidnick pro} 
or by SOL one authorized LO bid ior you 

Ans. I was present. I did not bid; neither did [ authorize any 
one to vid. 

Int. 2. Did you or not bid at said sale upon the Arctic property ? 


~~ 


, 


(Objected to as irrelevant and as not in cross-examination.) 

Ans. I did not. 

Int. 3. Did any one at said sale bid for you or in your Interest or 
in the interest of any party o1 ies that you represented at said 


sale? 


e 
— 
- 
— 


(Objected to as irrelevant.) 
Ans. No. 


Int. 4. Do you mean to say that at said sale you neither made nor 
authorized any other person to make any bid at said sale for either 
the Arctic or the Quidnick Mulls 


(Objected LO ns irrelevant } 


ee — Just that; in any form o} shape, or under any 
circumstances 


MNOS LAPITAM. 


Subserib: \ the said lenos Lapham 11) my pr Schnee this ninth 
dav of December, A. D. 1885 


ISAAC H. SOUTHWICK, Evaminer. 


Ilinny V. A. Jost, of Providence, in the county of Providence 
and State of Rhod Island, ben Yr sworh to testify the truth, the 
whole truth, and nothing but the truth, and examined on the part 
of the Sill | Van Randolph, complainant Wn said suit. doth depose 


and say as follows: 
P50 Direct examination by Wintiam H. Baker. Esa. 
. ‘ 


[nterrogatory 1 What is your name, age, r sidence. and oceupa- 
tion * 

Answer. Henry +. -/- Joslin: age, 5S; residence, Provide Nee ; 
occupation, city clerk of the city of Providence. 

Int. y & [low long have you been eity elerk ) 

Ans. Since the first Monday in January, 1879 

Int. o. Are you familiar with and hav you examined the books 
kept In your ottice for the ree rding of the certificates filed by bianu- 
facturing corporations doing business in this eity ? 


Ans. [am familiar with them and have examined them. 


}, 


pHerly al said Suic, ¢ ither by yourself 
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Int. 4. State whether the A. & W. Sprague Manufacturing Com- 
pany ever filed in the city clerk’s oflice of the CILYV Ol Providence, 
Rhode Island, any certificate, as required by the laws of Rhode 
Island, signed by a majority of the directors of said corporation, 
stating the amount of its capital stock _ in, the value as last 
assessed for a tax on its real estate, the value of its personal assets, 
and the amount of its debts or liabilities on the 3lst day of Decem- 
ber next preceding the time of filing the certificate, or has said Cor- 
poration ever filed any certificate in said office, as required by law, 
by which its stockholders would be exempt trom its liabilities to a 
greater extent than the shares of such stockholders, respectively ? 

Ans. No. No certificate has ever been filed. 

HENRY V. A. JOSLIN. 


Subscribed by the said Henry V. A. Joslin in my presence this 
ninth day of December, A. D. 1554. 
ISAAC H. SOUTHWICK, Jr., Examiner. 


Deposition of William IT. Baker 


Wiiiiam IL. Baker, of Providence, in the county of Providence 
State of Rhode Island, being sworn to testify the truti, the 


whole trath, and nothing but the truth, and testil Ing on the part 


’ 


of the said Evan Randolph, complainant in said suit, doth, by the 
determination of the examiner, depose and say, in narrative lorm, 


ilS folle WS; 


My name is William H. Baker; age, 57; occupation, attorney-at- 
law, and have been such for ten years last past; residence, Provi- 
dence, Rhode Island. I am of counsel of record in this case. | 
di sire to state, Inasmuch is it Is alleged in the answer of the re- 
spondents in this ease that the complainants’ solicitor of-record was 

present at the hearing in the supreme court of Rhode Island 
251 which resulted in the appointment of Gorham P. Pomroy 

as assignee in the place of Mary and Fanny Sprague, re- 
moved from their trusts as assignees, and took part In the proceed- 
ings, that I was present at that time; that I understood that I was 
employed to act as counsel for Mary and Fanny Sprague to Op pose 
their removal and the appointment of said Pamroy in their place 
that this hearing occurred, to the best of my recollection, on the 
twenty-fifth of August, 1833; that no other counsel except myself 
appeared and took part in the proceedings in opposition to the re- 
moval of those ladies and the appointment of Mr Pomroy ‘ that I 
Was not at that time, to the best of my knowledge, recollection, and 
belief, the attorney or solicitor of record for Evan Randal this 
complainant, in any suit at law or in equity In any court, nor did [ 
understand or believe that I was e mployed, either directly or ind1- 
rectly, as the solicitor « rattorney for Evan Randolph at said hear- 
ing, and, to the best of my knowledge, recollection, and belief, 
Messrs. Mowry and Comstock, attorneys and counsellors at law in 
the city Ol Providence, Rhode Island, were at that time acting as 
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the attorneys and solicitors for Mr. Randolph, and neither of them 
was present at said hearing. 
Cross-examination by Cuartes H. Parkuurst, Esq. : 

[nterrogatory 1. When were vou retained by Mr. Randolph as 
his solicitor. with reference to the matter of his claims to the owner- 
ship of the 4,022 shares of the capital stock of the Quidnick Com- 
pany ¢ 

Answer. I could not give you the exact date a I know it was 
some time i: the fall of 1883. I could approximate to the date by 
reference to the paper on file in thee ire uit court, ‘filed by Mowry 
and Comstock, withdrawing their appearance as solicitors for Mr. 
Randolph in said cause. 

Int. 2. Was the date of the filing of your appearance in this case 
the date when you were retained ? 

Ans. I could not state exactly, but it was very near that time. 

Int. 3. Were you retained by Mr. Randolph, the complainant, by 
personal application tO you on his pars or by I Lter from him 4 

Ans. [decline to answer the question, because It Is irrelevant and 
has no connection with anything which I have stated in my testi- 
miOny heretofore. 

Int. 4. Were you present at the sale at public auction of the (uid- 

ck Company’s mills, in the eity of Providence, on the tenth day of 
january, 15547 

Ans. I was, in company with Mr. Comstock, who at that 
202 time still had some connection with Mr. Randolph as his so- 
licitor or attorney, | understood 


(All after the words “I was” in this answer objected to as not re- 
sponsive to the question.) 


WM. H.. BAKER. 


Subscribed by the said William IT. Baker in my presence this 
ninth day of December, A. D. 1554. 


ISAAC IL. SOUTHWICK, Jn., Evaminer. 
Deposition of ' harli - Re (Joauld 


CHaretes B. Gourip, of Providence, in the county of Providence 

‘ } ] ' } ‘ , 

and State of thode santa being sworn to testifv the truth. the 
} : } : " " ‘ 

whole truth, and nothing but the truth, and examined on the part 

of the sald evan apie. Birtg COMP atMane In said Sult, doth depose 


and Say iis follows: 
Direct examination by Wiiitam IL. Baker, Esq. : 
[nterrogatory g What Is your name, ave, res} } nee, and occupa- 
tion ? 


Answer. Charles b. Gould; age, 59; Providence, R. I. occupa- 


tion, secretary ana treasurer of the Quidnick Company; also of the 
Union ¢ ‘ompany. 
+) “Te . rat, e* . . . i oo | } i ' + . 
Int. 2. lave you with you the stock transfer book of the Quidniek 


em 
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Company, and is such book the only record of transfers of stock in 
said corporation ? 

Ans. I have. It 1s. 

Int. 3. Will you examine the papers which I now hand to you 
and state whether the same are true copies of all the transfers of 
stock in the Quidnick Company since its organization, and if such 
copies were made by you and compared by you with the transfers 
records d in said book to test the accuracy of said copies; and, if yea, 
will you file said cOpl s as exhibits to this your deposition 4 

Ans. No; they are not copies of all the transfers, but they are 
copies of transfers numbers 18, 19, 20,21, and 22, being transfers 
from Fanny Sprague, Mary Sprague, Amasa Sprague, William 
Sprague, and the A. & W. Sprague Manufacturing Company to 
Zechariah Chafee; of numbers $1, 52, 33, and 34, being transfers 
from Mary Sprague, William Sprague, Amasa Sprague, and the A. 
& W. Sprague Manufacturing Company to Fanny Sprague; of num- 

ber 30, being transfer from Fanny Sprague to Mary Sprague; 
253 of number 40, being transfer from Mary Sprague to Evan 

Randolph; of number 42, being transfer from Fanny Sprague 
to Evan Randolph. Said copies were made by me and compared 
by me to test thr accuracy of said coples with the transfers recorded 
in said book. I will file said copies us requested. : 

The copies referred to are hereunto annexed, marked Exhibits 6, 
é, 8, + and 10. 


CHARLES B. GOULD. 


Subseribed by the said Charles B. Gould, in my presence, this 
ninth dav of December, A. D. 1854. 


ISAAC H. SOUTHWICK, Jr., Examiner. 


EXHIBIT 6. 
Being copies of transfers of stock in the Quidnick Company to 
Zechariah Chafee, numbered 18, 19, 20, 21, and 22, referred to by 


7. 4 


il 
Charlies Bb. Gould in his answer to Interrogatory 5 of his foregoing 
le position. 


Attest: I. H. SOUTHWICK, Jr., Examiner. 


(Copy.) 
Transfer No. 15. 

For value received I, Fanny Sprague, hereby transfer, by way of 
ple dor and collate ral = curity, Lo Zechariah Chafee. O] Providence, 
LO secure the Tye rformanes ot the conditions of a trust m rigage dated 
Nov. Ist. 1873. made bv others and myself to him, eight hundred 

y , ' 5 ° ] > } ' . 
and two shares of the capital stock of the (Juidnick OMmMpany. 

Dated this second day of December, A. D. 1873. 

FANNY SPRAGUE. 


y+ ee A: 
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‘ " ’ : — _ — _ ' I es . ; . ° : ° 
for value received I, Mary Sprague, hereby transier, by way ol 
1 ; , ¥ j ee ‘ , . 1 ’ { ‘ Pr -- ’ . 
pledge and COmarera ecurityv, to Zechariah Chafee, of rovidehce, 
| } rior ree , 2s (>) freapnrs of 21 Trusil mortevavge 
4 ' prt ria heal _' ‘fi i' P;ata AS Jil ra ai Ul ‘ { ; a ch 


_~- " . " ’ , ,;* . 
*, ‘ a . . 4 " >, ‘ " ‘ : . ' 4 
24 dated Nov. Ist. 1875. made by others and wuiysell to him, SIX 


, ey . ; 7h 
hrendred and one shares of the capital stock of the Quidnick 


Dated this cond day « Decel er A. D. 18/73 


MARY SPRAGUE 


tor Vil i' if avi i Ribiat “cl i ; ie »\ ridti ier, u\ Will of 
. } . . » , r , ‘ - : 
pledge and ecotlateral securitv. to AZechariali Chatee, ot Providence, 
' 
| CCU Pe rive 1) ig Beet i] q*% {>i Lia *e) | Hii 5? = ¢«) 1 Tt] 1s] mortgage dated 


v + —_ ’ ’ ' ’ , 
’ ; , ; — ‘ ‘ . j i +. = ; ' : : lred ‘ | 
s O\ iS} Lpio Tt} stat : \ (OL . 2 ' ah biti I i ; Lt? bilan. (T) Puy res ci lie 
' dar ¢ ry, i. . ‘ , ; . fr ? ’ P . 
erohty — ‘ | iii TS ch bPitai = cw nN i Lt) Cun K ( Olnpany. 


Dated this second day of December. A. D. 1S73 


AMASA SPRAGUE 


i 
, ; ' ‘ . ; . ? ’ ; 7 P } ‘ ‘ 
atitornev. hereby transier, OV WAY O (pore nad cotiateral security, 


, i : ] , > i> . > .* 41 
to Aecharinh Chafee, of Providence. to secu hie 


kor Value C1VeCQd gs Will im =Spracue, ak \masa Sprague, his 


ormanee of 
the COLTAILIO!I QO] tL trust mort iz dated Nov Ist, IS(je. made by 


P 
a 
i 
| : " " . 
’ ¢ , 7 ; | Baan . ,?% | a 4 ‘ 1 ‘ *s) 
mvsell and others to ft} hten hunared a id elvehtyv-two shares of the 


, ? | 
v7 . f. " | . |} ' | Ti r})} 
Capttal mid bei {>i Lii¢é (J) LiL TiiCnK ( Otillpati 


i wena. |) LSie 
WILLIAM SPRAGUE 
| 


By AMASA SPRAGUE, /lis Attorney 


* } | } 
Dated Liiis CCOHnd Gav of |) { 


prague Man fg Co. hereby trans- 


. . ] . ’ ‘ | ‘ . ‘ r } , , ‘ " 
fers, by WiiyY O11 Pica bt) COLIALCTAI irity, to Accharials ¢ hafee, 
'>.. . } . » ; . ' , ‘ anit . ; ; ‘ " , beds , ’ 
«>! i rOYV iGe1iCce, tO SCCUTre Lilt cle PP ata ICe Ci Lilt COMCUILIONS OF a trust 
. \ ° | } 7 on ] } } ~ 
morteage ad i VWOoVemvel - iSio, made bv others ana this 


POD company to him, four hundred and tifty-tive shares of the eapi- 
lal Stock OT thi Quidnick Company 
Dated this sec nad dav Ol Dee ryt r We iSio 
1. & W. SPRAGUE MANUFACTURING CO. 
by AMASA SPRAGUE, Treas 
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EXHIBIT 7. 


nsier Of stock In the Qutdnick Company trom 
1 } 7 " } 
irv Sprague, numbered 50 ft ed to by 
* ‘ 
. swell LO mer 0) tory ' lorecolng 
lH. SOUTHWICK, Jr... Examiner 
COpy } 
/ ’ f gy Va ple 
, | . 
|, Fanny Sprague, hereby sell and transfer to 
‘ | ' i ri ! = rif i] | I It) and 
tivo shares Of the cap y the Quid 
[ | ae ctl a1 Ciil ' ‘4 tors 
} ” . . } ‘4 ‘ - : 
second dav of December! . 1S73 


] : | : 
s of stock in the Quid Company to 
| . ) + >.) +> y i i? ] 7 
j rea | P dd " i] ij . ; i i 14) by 
’ | 
Ss answer to lnterrogvutory vo OT Io! me depo- 


1 } 

. . ; 7 . ’ 
Aw i itt at 1) \ I : ani . ‘ i rest iT} 
Cal ' 

hed OTN ~ mires Of ii} Csi] ij * } (Juld- 
. ' ; . bt, 
c.f ; , ly . 
st ior the equai beneu rn n creators 


‘4 


second: day of December, A D. 18735 


MARY SPI 


— 
we 
aie 
me 
— 

‘ 
ee 
~ 4 


. 
‘~ | | bys , ' fy ;\ ; f 
Pisa oOrav it hae | } ~ 4 riiiisiel ‘> 
. Sas y a P P 
‘ ‘ ‘7 ; 1 yf ‘Oc ' 
rovidenee, all mv righ iterest in 
, t 
‘ , . ; | ’ *} ‘ * ; ; 
' cr] ‘ iW } =i1 irecs ' } . ' - ‘fi thie 
— 
’ } j : , . H 
‘ + 4 ' ’ 
L] i” bit’ Geta { cui] Ors 
} } ‘4 ' ’ -= 
9 ; " bad 
“COC (isi \ OO} oe pty \ i? 


ce 
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rights, title, and interest in and to four hundred and fifty-five shares tl 
of the capital stock of the Quidnick Company, in trust for the equal n 
benefit of all its creditors. 
Dated this twenty-second day of December, A. D. 1870. 
"A. & W. SPRAGUE M’F’G CO., 
By AMASA SPRAGUE, 77. 


(Copy.) 
Transfer No. o4 


—s re —t 


lor value received I, William Sprague, hereby sell and transfer — s 
to Fanny Sprague, of Providence, all my right, title, and interest in: 
and to te 1} hundred elelity-two shares of the capital stock of the 
Quidnick Company, in trust for the equal benefit of all my ereditors, 


WILLIAM SPRAGUE. 


Dated this twenty-fourth day of December, A. D. 1875. 


Bxurmir 9. 


Being a copy of a transfer of stock in the Quidnick Company from 
Mary Opragyue to ivan Randolph, numbered 40. Lieferred to by 
Charles B. Gould in his answer to interrogatory 5 of his foregoing 
deposition 


Attest: lH. SOUTHWICK, Jr... Keaminer. 


yASY (Copy.) 
lranste ry No 1). 


For value received 1, Mary Sprague, hereby sell and transfer to > 
Evan Randolph, of Philadelphia, all my right, title, and interest in 
eight hundred and two shares of the capital stock of the Quidnick 
| held by me in trust. 
ust, A. D. 1883. 


Company, said stock being 
Dated this Oth day oO} Ave 


t 
a 
‘ 


MARY SPRAGUE. 
Exuipir 10. 


Being a copy of a transfer of stock in the Quidnick Company from 
Manny Sprague to Evan Randolph, numbered 42. Referred to by 
. - . ’ . > " : . . . . 
Charles B. Gould in his answer to interrogatory 3 of his foreeoine 
° . 7 > a) 
deposition, 


preg I. H. SOUTHWICK, Jr., Evaminer. 
(Copy.) 
Transfer No. 42. 


For value received I, Fanny Sprague, hereby sell and transfer to 


Kevan Randolph, Ol Philadelphia, all ny right, title, and interest in 
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e shares’ thirty-two hundred twenty shares of the capital stock of the Quid- 


le equal 


CO 


) 


ransfer 
rest in 
of the 
“litors. 


TUE, 


’ from 
to by 


r ’ 


ner. 
er to 
‘st In 


In 


nick Company, said stock being held by me in trust. 
Dated this 6th day of August, A. D. 1885. 
FANNY SPRAGUE. 


Circuit Court of the United States, Rhode Island District. 


[, Isaae H. Southwick, Jr., the examiner named in the commission 
hereunto attached, hereby certify that the aforenamed Amasa 
Sprague personally appeared before me on the eighteenth and twenty- 
fourth days ot November, A. )). LSS4, at ny othee, No Od W ey bosset 
street, room 24, in the city of Providence, in said district; that the 
aforenamed Henry Pitman and Herbert Almy personally appeared 
before me on the twe Lit ninth dav ot Novembi Pr. A L). ISS4, at ny 
said office; that the aforenamed Enos Lapham, Henry V. A. Joslin, 
William H. Baker.,and Charles B. Gould personally App ared before 
me on the ninth day of December, A. D. 1554, at my said office; that 

then and there respectively as aforesaid the said Sprague, 
258 Pitman, Almy, Lapham, Joslin, Baker, and Gould, after being 

sworn to testify the truth, the whole truth, and nothing but 
the truth, did each severally and respectively Ive his foregoing 
ley SILION : that said aL posi jons were severally reduced LO Writing 
by me in the presence of each of said deponents respectively; that | 
determined that said de positions should be taken in the form of 
SprCci iit cue stions and auvswers, CAC pot the deposition of said William 
Hi. Baker, which appears in narrative form followed by specific ques- 
tions and answers in the cross-examination ; that said depositions, 
whi 1) compl ut d, were re ad over to or by sald depon hits respectively, 
and that each of said ak ponents signed his respective deposition In 
nV pore schnce and in the press nee of such of the partie sor counsel as 
did attend. 

[ further certify that the Exhibits 1 and 2 annexed to the fore- 
going deposition of said Henry Pitman, the Exhibits 5, 4, and 6 an- 
nexed to the foregoing deposition of said Herbert Almy, the Ex- 
hibits 6, 7, 8, 9. and 10 annexed to the for rolng dt position of said 
Charles I}. Gould, and all authenticated by iy signature, are the 
documents referred to in said depositions respectively, and that said 
exhibits Were hereunto attached by bie, 

[ further certify that the foregoing depositions of said Sprague, 
Pitman, Almy, Lapham, Joslin, Baker, and Gould were taken at the 
req Ue st ol the aforenamed evan Randolph, to be us din lis behalt 
at the hearing of a suit in equity, now pending in sald cireuit court, 
wherein said Evan Randolph is complainant and The Quidnick 
Company and others are respondents, and that the counsel of said 
Randolph notifie d the counsel of record of the other parties to sald 
sult ot the time and place of taking said de positions, is appears by 
the notification and indorsements of counsel thereon, hereunto 
attached. 

| further certify that I am not of counsel 
party to said suit,and that I am not interested in any way whatever 


nor the solicitor of any 


lhl the event ol sald suit. 


AL., EXECUTORS, &¢@., VS. 


~ 

in 
’ 

ad 


JOHN S, JENCKS ET 


Examiner’s fees charged Evan Randolph: 


Notice to eounesol... Ss] O 
Attendanee, four days 12? OV 
Seve n oaths Ree TCS ea aa 10 
Testimony, seventy-three 

folio dic PIER lt 6O 
Ten exhibits, ten folios 2 OW 


ISAAC H. SOUTITWICK, Jr., Aveaminer. 


MAY) Testimony for P pond nts. 
. " , ’ . 
Depositions of witnesses produced, sworn, and examined on the 
1c diay ¢ J, “aeener iry, the thy (sth) — Lith days of i bruary, the 
f March. and the 16th of \pril, A. D. 1885, at Provi- 


Oth edie QO] 
denee, R. [., under and by virtur of a commissi on, hereunto attached, 
‘cuit court of the United States within and for 


issued out of the en 
the Rhode Island district, in a suit in equity, now pending in said 
court, wherein Evan Randoiph is complainant and The Quidnick 


| ompany and others are respondents, is follows: 


, ° } 


°,° . + } . 
Deposition Ot VA NarioOn f hiaiee. 


F7RCUARTIAU CHAFEE, of Providence. in the county of Providence 
Stitt O} Rhode Island bene sworth to testify the truth. the 


aha , ‘ : H i . i } Ad 
ined on the part 


whole truth, and nothing but the truth, and exam 
of the sud Quidnick Company and others, respondents in said suit, 


doth depose and say as follows: 
Direct examination by C. Frank Parkuurst, Esq. : 
Interrozatory 1. What is your name, age, residence, and oceupa- 
tion ¢ 
Loswer. 
denee, Rr. occupation, 
A. & W. Sprague Manufacturing Company’s estate 
lint. 4 lLlave you with Vou a print dl copy of your answer in this 
alread sworn to by you 


7 . 
| 


Y " . ; ‘} " . e 
Zechariah Chafee: «U0 years of age ; residence, Provi- 
_ ] : 

trustee engaged in the settlement of the 


CAUSC AS it appears ol re cord. 1S thy same as 
1 correct statement of the matters contained therein, and will you 
nd the same, with such slight corrections of clerical error as 


Lp p ne 

ithe be nece Ssary, LO your deposition as a part ol the answer to this 
question ? 

i 


(It is agreed that the complainant in this cause shall have the 
benetit of any objection or exception which he might have taken 
to the evidence embodied in the answer of thi witness had sueh 
witness been examined Upon interrogatories se barat }1 ‘opounded.) 


ca. SOU THWIC Kk, Jr.. Eraminer. 
Ans. \ CS. 
(The document referred | 


.2.3 


» is hie reunto uttached., marked exhibit 


MLi7icT. 


on the 


irv, the 


[ Provi- 
tached, 
ind for 
In said 


Hdnick 


ld nce 
h, the 
C part 
suit, 


Cu} il- 


TOVI- 
t the 


this 
. Jou 
you 
reas 
this 


the 
ken 
ueh 
ed.) 


f 


bit 
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Int. 5. I now call your attention to the testimony of Charles B. 
Gould, heretofore taken in this cause,.and to the various transfers 
of stock of the Quidnick ( ompany appende d to his deposition, 
being transfers numbered 18 to 22, both inclusive, and trans- 
fers numbered 30 to 34, both inclusive (being Exhibits 6, 7, 
ati Ss, anne red LO said Gould's deposition), and will ask you if 
those transters are the same transfers rete rred LO by you in your 
testimony in an equity cause, nuinbered 2253, entitled “ Quidnick 
Company vs. Zechariah Chafee and others,’ in the supreme court of 
| Provide hnce county, the record Or W hich testimony 

ise 2233 has heretofore been stipulated in this 


. er nate 
llh Sala ¢ {ULL CAUUSeC L2ea00 


~ 


2G) 


>] 7 ] . " 
Rhode Island. tot 


CUse 
(Objected to, as immaterial and irrelevant, by William H. Baker, 
lusq.) 


Ans. ‘They are. 
Int. 4. I now eall your attention to the testimony of Amasa Sprague, 
heretofore taken in this cause, interrogatories 35, 36, 37 (without 


waiving the objections appearing upon the record to such interroga- 
tories), which interrogatories refer to the transfers numbers 15 to 22, 
rred to 10 the last question. (The qui “Lions ana answers aFre 


hel read LO the witness. ) | wil! ask you Mb an) 


titi j 
tention as Is attempted to De indicated in said 


1d Sprague’s answers thereto was ever entertained by yourself or 


sue) purpose or In- 
terrogatories or In 


; } ) ? ’ 
lo you! Khowilcage or UY anybody else. 

(Objected to by William H. Baker, lusq as | ading, immaterial 
and irrelevant.) 

A. There was not. The stock was transferred to me under the 
by me in good faith for the 


aa 


conditions of the trust deed and received 
benefit of the creditors. 

Int. 5. When did you first learn that any such purpose or in- 
tention existed as indicated by Mr. Sprague in the testimony afore- 


} 
a. i} 


Objected to by William H. Baker, Esq., as immaterial and irrele- 
vant.) 

Ans. That question—according to the interrogatory, I don’t know 
that I ever heard of it before. | have no recollection of having 
sa aninel ad te Seale to-day. I never heard before to-dav of any such 
purpose or intention. 

lnt. 6 Were you at any timean officer of sald Quidnick Company ' 
and, if yea, what office did you hold and between what dates? 

Ans. I was treasurer of the Quidnick Company for about eight 
years—from December, 1873, to July, 1851. 

Int. 7. As such treasurer, did you have In yo 
trol all the books of said Quidnick Company during those 

years ? 
261 ~~ Ans. I did, with the exception of the record and transfer 
books of the stockholders, which were taken away from the 
office during my absence by William Sprague some months previ- 
ous to 1581. 


ir custody and con- 
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(Objected to by Mr. Baker as immaterial and irrelevant.) 

Int. 8. Do you or not mean to include with the books taken, as 
you say, by William Sprague the stock certificate book as well as 
the transfer book ? 

(Objected to by Mr. Baker as immaterial and irrelevant.) 

Ars. I do. 

Cross-examination by WiniiAmM HL. Baker, Esq. : 

Interrogatory 1. Do you mean to say that you have had no con- 
versation with your counsel in reference to the deposition of Amasa 
Sprague, part ol which was read to you, and in reference to the tes- 
Limony of said Sprague touching the transfer of the (Juidnick Com- 
pany’s stock to you before to-day? 

Answer. | never before to-day heard of Amasa Sprague’s testi- 
mony. 

Int. 2. Do you mean to say that to-day is the first time you ever 
heard that any one claimed that the transfers of the Quidnick Com- 
pany s stock to you, as hereinbefore mentions d, were made for the 
purpose testified to by Amasa Sprague ’ 

Ans. do, to the best Ol Ih) knowl dge. 

Int. 5. Llow do you know that the record and transfer books and 
the stock certificate books of the Quidnick Company were taken 
away from the office during your absence by William Sprague, as 
you have testilied ” 

Ans. M book-keeper, Mr. Guild, reported to mine that William 
Sprague requested to see the books; that he laid them on Sprague’s 
desk, and that William Sprague took them away. 

AMCUARIAH CHAFEE. 

Subseribed by the said Zechariah Chafee in my _ presence this 
twenty-first day of January, A. D. 1555. 


lL. tl. SOU PHWICkK, Jn., Lcanviner. 


yA ty exnurpir 11. 


(Pages Loo to lv, Inclusive.) 
Referred to by Zechariah Chafee in his answer to interrogatory 2 
of his loregolng deposition. 


Attest: lL he. Bh IUTITWICK, JR., Evaminer. 
Cireuit Court of the United States, District of Rhode Island, se: 


EVAN RANDOLPH 
8. -In Kg uity. No. 2059. 
QUIDNICK COMPANY « als. J 
( Inswer to Accharia/, (Chatee. kiled September LG, LSS-4.) 
‘The answer ot Zechariah Chafee. one of the respondents, to the above- 
. } } ; } ’ . . , . ° 
entitled ortginal, amended. and supplemental bill of complaint. 


This respondent, reserving unto himself all benefit and advan- 


j 


taken, as 


is well as 


ho Con- 
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the tes. 
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'S. testi- 
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tage of exception to the many errors, inconsistencies, and insuffi- 
ciencies in said bill of complaint, both as originally filed and as now 
amended and supplemented, contained, for answer thereunto, or to 
so much and such part thereof as he is advised is material and nec- 
essary for him to make answer unto, answering, says— 

That he is not informed, save by said bill, whether said complain- 
ant was in the vear IS7 3 a creditor of the firm of Hoyt, | spr agues & 
Company, as alleged in said bill, and neither admits nor de nies, but 
leaves said complainant to prove the same as he may be advised. 

‘That he did receive , Ol the first day ; 1) ceem be ce IS75, the said 
indenture bearing date November 1, 1873, referred to in said bill 
and made a part thereof, marked “ Complainant’s Exhibit A,” and 
he avers that said: indenture was duly made and executed and de- 

livered by said William Sprague, Amasa Sprague, A. & W. 
200 Sprague Manufacturing Company, Fanny Sprague, Mary 

Sprague, and the firm Ol A. & W. Sprague, and this respond- 
ent did accept said indenture and join in the execution thereof, and 
he makes the said indenture, Exhibit A, a part of this answer. 
¥ he denies the allegation of said amended bill, “ that the said 
ndenture was not made or executed by the said William Sprague, 
{masa Sprague, the A. & W. Sprague Manufacturing Company, 
eal ny Sprague, and Mary Sprague be 

Vhat he admitsthatthesaid William Sprague ai i Amasa Sprague 
were each the owner of 1,082 shares of the apt 1 — of said — 
nick Company prior-to the said first day o f December, 187: 

Phat he is not informed, save by said bill, as Lo aid suit at law of 
said complainant alleged in said bill,and as to the service and entry 


‘ ; 


of said writ, the issuing of said writ of mesne process of attachment, 

the service thereof, and the attachments thereunder, the judgment, 
} 

Sssue of CXeCCULION, lev\ and SCTV 1C¢ of said execution and sales thre re- 

inder, the purchase by said complainant at said auction sale, the 

making, execution, acknowledgment, and delivery of said deeds, and 

aves sald complainant LO prove the 


lhe ither adinits nor a nies, bat le 
same as he Thay be advised. 
That he is not informed, save by said bill, whether said Waterman 
was a creditor of said A. & W. Sprague Manufacturing Company, as 
lleged, and leaves the complainant sae same as he may be 
advised. 
That he admits that said Mary Sprague >and F anny Sprague were 


stockholders in said A. & W. Sprague Manufacturing Company, as 


alleged in said bill, but he is not informed whether or not they were 
liable for said alleged debt claimed to be due to said Waterman, and 


Li aves the complainant LO prove the same as he m: iV be advised. 

That he admits that in the year 1873 said A. & W. Sprague Manu- 
facturing Company was the owner of 455 shares of the capital stock 
of the (duidnick Company, and that the said Mary Sprague was the 
owner of 601 shares, and the said Fanny Sp rague was the owner of 
S02 shares of the capital stock of said Quidnick Company. 

That he is not informed, save by said bill, whether the said Water- 
man, as alle re “dq 1th sald bill. ay) plie cd ior pay tie ntoirs aid inde ‘bte “ine ‘Ss, 
and whether said A. & W. | Sprague Manufacturing Company ad- 
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mitted and acknowledged said ee ‘btedness and vers sed to pay the 
same to hien and to — ide for . full settlement of his claim and 
acknowledged the justice an ne! validity of said claim, but failed 
264 to pay the same, and whether the said Waterman took all the 
steps in bringing suit to enforce payment of said claim and 
all the subsequent proceedings thereunder alleged in said bill, and 
whether said complainant beeame the purchaser of said stock and 
received the deeds thereof, as alleged in said bill, and neither admits 
nor denies. but leave ~ sald complainant to prove the Sune as he may 
be advised. | 
And this respondent says that he does claim and that itis the fact 
that said A. & W. Sprague Manufacturing Company and said other 
grantors or parties of the first pitt In wid trust conveyance, inxhibit 
A, were at the date thereof respectively holders and owners of large 
amounts of the capital stocks of various banks and other corpora- 
tions, including said Quidnick Company, and also including sundry 
manufacturing corporations which were larg lv indebted or insolvent, 
and in) which the stockhold ms were also personally liable lor the COr- 
poration debts under the statute then in foree, so that under the ad- 
vice of eminent counsel, both here and from the city of Boston, ealled 
in consultation by or in behalf of the creditors, that it was or might 
be doubtful how far the trustee, if he took a convevance of all such 
stocks, might become also be rsonally liable for sueh debis the clause 
was Inserted In said conveyance, viz: “ Excepting from this convey- 
ance all shares of capital stock in any and every corporation, wherever 
locate dd, belonging LO any or either of the parties of the first part,” 
and inserting the following agreement an nd covenant, viz: “The same 
to be tr sterred to said party of the second | rt, upon his request mn 
writing, by way of pledge and collate “a security to secure the per- 
formance of the conditions of this Jeaadpdinnag- 9 ais by reference 
hereby had to said conveyance will fully appear, thus enabling said 
Chafee, as trustee thereunder, at any time or home time to time to 
call for the transfer to himself, as trustee and as security for the 
ereditors under said trusts, of sueh stocks as he shall find of suffi- 
cient value to justify his taking the same; that accordingly, the next 
day after the delivery to him of said trust conveyance, he did eall 
upon sald parties of the first part, crantors therein, to transfer to him 
their shares aforesaid In said Quidnick Company, and said parties 
thereupon, Ol) the Si cond day oft 1) eemb c. 1Sid. I spectively made 
and executed to this respondent upon the stock transfer book of said 
Dubdnick Company transfers of the shares of stock in said company 
then held by them re pectively In the following form, viz: 
rm kor Value received x — —, hie re by transfer, by way 


yASTS) of pledge and collateral] Security, to Zechariah Chafee, of 

Providence, to secure thie pe rformnanee of thy conditions of rat 
— mortgaece, dated Novem) r I, shares of thi capital stock 
of the Quidnick Company,” the said CORR and William thus trans- 
ferring to this re Sp ndent each 1.082 shares, and the said Fanny 


Sprague SOL shares, and the said Mary Sprague 60] sh; res, and the 
said A. & W. Sprague Manutacturing Company 455 shares. thus 
together making the 4,022 shares aforesaid, and which are of the 
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par value of one hundred dollars per share: that, to further protect 
the interest of the creditors in said shares and secure to the creditors 
the full benefit thereof, said parties, on the twenty-second day of De- 
cember, 1575, by transfers duly made and executed by them respect- 
ively upon said stock transfer book of said Quidnick Company, 
transferred and assigned their respective remaining right, title, and 
interest and equity of redemption in said shares so held by them 
respectively as follows: The said Amasa Sprague, William Sprague, 
Mary Sprague, and said A. & W. Sprague Manufacturing Company 
each transferred to said Fanny Sprague their respective shares, in 
trust for the equal benefit of all their respective creditors, and the 
said Fanny Sprague in like manner transferred her remaining night, 
shares aforesaid to the said Mary Sprague, 

all which by refer- 


title, and interest in her 
in trust for the « qual benefit of all her ereditors 

y said stock transfer book of said Quidnick Company, to which 
ransfers aforesaid when produced in court this respondent 
leave to reter as part of this answer, wil! fully appear. 


ence t 


craves 
\nd this respondent, further answering, says— 
denies that the said Waterman never in any way assented 
to. ratified, or aflirmed the said indenture, Exhibit A, or any trans- 
ers, convevances, OF proceedings thereunder ; but this respondent 
informed and believes and avers it to be true that the said Water- 
man was present at the general meeiing of the creditors of the A. & 
W. Sprague Manufacturing Company, hereinafter referred to, when 
A, and the scheme of extension and 


| . 
hat. he 


i 
the trust Inortgage, exhibit 


lement Propose (| to be carried out thereunder were approved by 
part in said meeting as a creditor of 


said A. & W. Sprague Manufacturing Company and did not then 
nor albany other time prote st against the carrying out of said scheme, 
but did thie I} acquiesce and al all times Since down to the time of 

. the space oft more than 


the commencement of said suit at law, for t 
mnlan or scheme of settlement: 


eight years, has acquiesced in said 4] 

lias recognized this respondent as trustee of said A. & W. Sprague 
Manufacturing Company under said trust mortgage from time 

to time and at all times since the execution and delivery 


Sect 


. ,* } 
fhe creditors: that he LOOK 


2Ob 
thereot and down to the time oft commencement of said sult 
ul law, : 
That the said complainant has never from the ti ne of the execu- 
transfers of said 


tion of said trust mMortyvage, exhibit A, and the said 
stock made in pursuance of the terms and, provisions thereof, as 
above set forth, down to the time of suing out lis said writ of mesne 
process, to wit, for the space of more than eight years, taken any 
lisaflirm or set aside said conveyances, although well know- 
been made as aforesaid, and is now by his own 


‘ 


ST¢ }) to ¢ 


ine the sume to havi 
invalidate the same. 


laches barred from attacking or attempting to 1 
And this respondent denies that thi said indenture, Exhibit A, 


and the said transfers of said stock above set forth were and are as 
against sald complainant and said Waterman null and void, both 
by the general law and by the provisions of the General Statutes of 
Rhode Island, chapter 162, section 1, and of the Public Statutes of 


. 


Rhode Island, chapter Lio, section l. 
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And this respondent avers that the said indenture, Exhibit A, 
was made in good faith by the grantors and the grantee therein 
named for the purpose of devoting and applying the property of the 


A. & W. Sprague Manufacturing Company and the other grantors 
therein named tor the equal benefit of all their ereditors and for no 
other purpose, lor the reasons, 1 the manner, and under the circum. 
stances following, to wit: The A. & W. Sprague Manufacturing 
Company owned and Poss ssed prop rtics of great extent and value 
in this State and other States and were extensive ly f neaged in busi- 
ness of various kinds, nam af in the manufacture ol print cloths 
and prints, and were OWING debts toa ve ry large amount, and n) or 
about the month of (Jetober. A |) hye? becamy embarrassed and 
unable to meet their pecuniary obligations at maturity. On the 
first day of December, A. oP IST, at thr special request of Amasa 
Sprague, Mary Sprague, anny Sprague, and the parties represent- 
ing William Sprague and the A. &. W. Sprague Manufacturing 
Company, this respondent accepted the position of mortgagee in 
trust of all the Sprague estates, individual and corporate, for the 
benefit of the creditors. A copy of the deed so accepted by this re- 
spondent and executed by the A. & W. Sprague Manufacturing 
Compary, William Sprague, Amasa Sprague, Mary Sprague, Fanny 
Sprague, and the copartnership of A. & W. Sprague is attached to 
the bill of complaint In this cause and marked “ Exhibit A” and is 
made a part of this answer 
2067 Afterwards, on the 6th day of April, A. D. 1874, the said 
corporation, the A. & W. Sprague Manufacturing Company, 
the said Amasa Sprague, the said William Sprague, and the’ co- 
partnership known as A. & W. Sprague severally executed te this 
defendant, in trust for the benefic of their respective creditors,volun- 
tary deeds of assignment of all their property and estate, as will 
appear from copies of such assicnments, marked, respectively, Ex- 
hibits 2, 5, 4, 0, annexed to and made a part of this answer. Under 
the said trust mortgage and deeds of assignment above mentioned 
this respond hit has acle d as trustee an asSIONCEe | all the Sprague 
properties from that time to the present, and is now acting in those 
capacities. 
preparation on thr part of the I yrai counsel ot a committee of the 
Sprague creditors, and met with the approval of such committee. 
When the A. & W. Sprague Manufacturing Company first felt the 
pressure ol financial embarrassments, in apprehension of the neces- 
sity of suspending pavruent unl Ss pecu | \ ussistance was promptly 
aflorded, it called a conference of thie presidents of the leading banks 
in the city oO! Providence, which hie ld th obligations of the corpora- 
tion, and requested a loan of money, to be secured by a mortgage 
on the Sprague property. ie 
A committee of examination appoint l at this conference re- 
ported adversely to this plan, m consequence of doubts entertained 
by them, under the advice of their counsel, as to the validity of a 
mortgage under the circumstances, in view of the pros isions of the 
then existing bankrupt act 
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\ committee was then appointed to make examination Into the 
athairs of the corporation and its indebtedness. whieh committee 
made report On, OF about the first day of Nove mbor. LS75, recom- 
mending the execution of a trust mortgage, which had been in the 
meantime prepared and which tn tenor and eflect was substantially 
the same as “ Kexhibit a> attached to the bill of complaint. A fter- 
wards a general meeting was called, upon notice through the news- 
papers 1 Providence and elsewhere, for the creditors to meet at the 
city of Providence on the 6th of November, 1875. This meeting 
was very largely attended. The trust mortgage which had been 
prepare d was submitted to the meeting and pprove d,and Rufus 
Waterman, Amos D. Lockwood, and George C. Nightingale were 
de Sloat das trustees. These cre ntlemen so des La} ited as trustees 
employed eminent counsel in Boston, New York, and Providence 
io revise the form of the trust mortgage, Speci lly with reference to 

protecting the trustees against personal liability in the antici- 
a1 he pated business of operating as trustees the manufacturing 
prope rties for the benefit of the ereditors 
(bout three weeks elapsed in the effort to make the trust convey- 
satisfactory to the gentlemen designated by the creditors to act 
trustees, and finally, on the 29th day of Nevember, 1875, they 
ddressed il le iter to William a Kine, lusq chairm it) of the credit- 
meeting, wherein they stated that th V co iid not see their way 
iccept the trust, but, under the advice of counsel, must de- 
id) do =() unless the Sprague creditors should. in advance of 
rhnelr cece piance of the trust, take SOTe action LO] rotect them against 
personal liability. A copv‘of this letter is hereunto annexed and 
made a part hereof, marked “ Exhibit 1° Ther Upon the offi- 
cers of the A. & W. Sprague Manufacturing Company and all the 
id stockholders, with thi exception of William Sprague, who had 
‘ 


absented himself from the citv of Providence during the whole 


eriod of the Sprague embarrassment, earnest!) solicited this re- 
spondent to ace prt the ofhee of truste under thie mortgage, and, as 
hereinbefore stated, this defendant complied with such request, and 
immediately entered upon the discharge of the duties of said office, 


and from the Ist day of December, 1873, to thy present time has 
devoted his entire time and best capacity to th management of 
the complicated business which devolved upon him. 

And,as to the said transfer of stock above set forth, this re- 
Spon lent suys that the Sate were made in coo faith, in pur- 
suance of the terms of said nice nture, ~ Exhibit za and for the 
purpose and with the intent only Ol apply ¢ and devoting sald 
stock of said Quidnick Conipany to the payment of the indebt- 
edness of said parties, according to the agreement and arranype- 
ment above set forth between the said creditors and the said 
debtors. 

And the ré spondent denies that by reason of anv matter or thing 
or by virtue of anv proceeding set forth 1 said tt sald complain- 

ie owner of the whole or any part of said shares of 
stock of said Quidnick Company us against the title of this defend- 
unt above set forth, or entitled thereto or to have the same or any 


all became t | 
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part thereof transferred to him or a certificate thereof and there- 
for issued to him, and further avers that 1f any such pretended 
levies of execution and sales thereunder were made, as alleged in 


said bill, the same and each of them were and was entirely irregu- 
lar, without authority of law, and void 


And, as to the allegations of sald supplemental bill, this respond- 
ent denies that the said Quidnick Company has by any 
269 proper lawful action or at any legal meeting thereof or In any 
lawful Wav OFrF Inahner whatsoeve r recogn ized the title of said 
complainant LO said be shares of said stock, or has duly and luw- 
fully issued LO sit complainant any ef ruifticate ther for, but admits 
that said complainant did hold a paper purporting to be a certificate 
of said shares of pore stock, as alleged in said bill; and this respond- 
ent admits the said proceedings before said supreme court of said 
State of Rhode Island which resulted in the appointment of said 
Gorham VP. Pomroy assignee. | 

And this respondent, further answering generally to said bill of 
complaint, avers and chara Ss iis follows: 

That while said proceedings in said several! petitions set forth 
said bill which resulted in said appointment of said Pomroy assignee 
as aforesaid were pending in said supreme court, and while the 

Crs mad thier it by said COUTL Were Int full oree and { feet, the 
aid William Sprague, Amasa Sprague, Fanny Sprague, Mary 
Sprague, and A. & W. Sprague Manufacturing Company, and the 
said complainant, Evan Randolph, and one J. Cooke Longstreth, 
fraudulently conspiring together and with the intent and design to 
prevent , stock so held by said Mary and Fanny Sprague, as as- 


, ARS oe eee S eo ) — 
slonees us aforesaid, from coming Into the possession Of said Pomrovy, 


and for the purpose Ol throw Mig a cloud upon his title to said stock, 
and with the further purpose and design of fraudulentiv preventing 


the decrees of sa supreme Ccodrl irom being CX euted, caused this 
suit mm eqully to be commenced on or about the 2d day of August, 
ISS35, in this court: that the said defendants, the said William 
Sprague, Amasa Sprague, fate Sprague, Panes Sprague, the said 
L.& W. Sprague Manufacturing Company, the said Evan Randolph 
and J. Cooke Lonestr th furth rr ¢ ‘ouspIring LO defraud the creditors 
of said A. & W. Sprague "exis ae sit Company, and of William 
greet {masa Sprague, Mary Sprague, and Fanny Sprague, and 
throw a cloud upon the title of the said Pomroy and of this re- 
cali nt to said stock, and to prevent the execution of said dee ree 
of said supreme court, caused, as this respondent is informed. the said 
hanny Sprague, as assignee of the said William Sprague, Amasa 
Sprague, Mary Sprague mnid A.& VW ~~] ravue Manufacturing (‘om- 
pany of said stock as aforesaid, and the said Mary Sprague, as as- 
signee of said Fanny Sprague of said stock as aforesaid, while the 
orders made in said petition were in full foree and uncomplied with, 
tu transier Upon the stock transter book of said Quidnick Company 
the entire 4,022 shares of said stock held by the said Fanny 


»™ Ts " ; ‘} 7 + \ ; ’ : | v ) y +.) ‘ y . : 
ITO Sprague and Mary Sprague, as assignees as aforesaid, to said 
complainant, Evan Rand phi, im fraud of said Pomrovy’s 


y 


riguts LL) Lie preldises, abd 1 derogation abu coulelipt of the orders 
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there- of sald supremc court hereinbefore referred to: and this respondent 
mnded further avers that no consid ration whatever was paid by said Kvan 
od in Randolph to said Fanny Sprague and Mary Sprague, assignees, or 
recu- either of them, and that the said Evan Randolph received the said 
; - transfers from the said Fanny and Mary Spragre with full knowl- 
ond- edge that they had no authority to convey the same, and with 
aunY fraudulent Intent to deprive said Pomroy of suid stock and prevent 
dany him from disposing of the same for the purposes of his said trust as 
f said. assignee as aforesaid, and with full knowledge of the pendeney of 
law- said petitions in said supreme court and of the orders therein made; 
Imnits and subsequently, to wit, on or about the 6th day of August, 1883, 
ficate conspiring and fraudulently combining with the same William 
vond- Sprague, Amasa Sprague, Mary Sprague, and Fanny Sprague and 
said the A. & W. Sprague Manufacturing Company to defraud said 
sald Pomroy of his right to said stock and to throw a cloud Upon lis 
title thereto, procured the said William Sprague, claiming to be the 
ill of } re Ta nt ol said Quidnick Company, to Issue LO him. the sald Ran- 
do pli, a certificate under tha seal of sald (Juidnick Company of 
th 1) ae share : of the Capi ital Sluc kof suld COMM pany il thie following 
enee i 
the No. 45. 
— Quidnick Company, Providence, I. I. 
| the ‘ ipital, S500 000, [neorporated IS62. 5,000 shares, S100 each 
reth, : | 
rn to This is to certify that Evan Randolph, of Philadelphia, is the 


owner ap tire date at reot of four thousand tw ity -LWO shares of capital 


stock of the Quidnick Company, transferable only Upon the books 


iS as- 


“oY 
sh of the said company, at their ollice, in Providence, I. 7 
iting WILLIAM SPRAGUE, President 
this \V SP R. AGU > : Secretary. 
— Providence, R. . Aug. G. 1SS3. 
salad : , , 
ololy And this respondent avers that the said pore tended cerun 
‘tora ae cate was issued without authority of said (Quidnick Company, 
liam and i wholly void and ol ho eflect, and was fraudulently 
and issued by those claiming to be officers of said Quidnick Company, 
3 re- sighing the sume with the purpose and Intent ol preventing said 
eree Pomroy irom obtaining possession of sald SLO kK. an to throw il cloud 
said Upon lis LIU thereto and embarrass him in the execution of his 
nasa trusts as assignee as aforesaid. as 
' And this re spond nt avers that the said Ie iit) it indolph and 4 
ts Cooke Longstreth with the concurrence and assent of the said Wil- 
2 &S- 1; wl : "g 
the ‘ lam, masa, mary, and fanny Sprague and the said A. & W. 
vith, Sprague M: anuiaectu ps g { Om pany, Without an Novice to or know!l- 
any edge of any of the rightful stockholders of sald Qu dnick Company, 
nny have at some time and place to this respondent unknown hi ld some 
naka pretended meeting of said Quidnick Company, and claim to have 
oye elected the said Evan Randolph as pr sident and the Sa J. ( 00ke 
Longstreth as secretary of said Quidnick Company, and in violation 


ders 


Hoc ° . ro ‘ ‘ar gprsuy*ry >< ’ y 
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of law caused the records of transfers of stock of said Quidnick Com- 
pany and the record book of the meetings of said Quidnick Company 
to be removed without this State to the State of Pennsylvania. 

And this defendant further avers that at a meeting of said Quid- 
nick Company held on the first day of September, 1583, at the office 
of said Pomroy, in the city of Providence, at which said Pomroy, 
representing sala 1 (22 shares ot said stock of sald Quidnick Com- 
pany, and said Claudius B. Farnsworth, administrator in Rhode 
Island of the estate of Edwin Hoyt, deceased, representing 527 shares 
of sald stock, being the CHILL num be r of share 3s of stock of sald COIN- 
pany how outstanding, by an unanimous vote of all said stock holders 
it was voted that all the offices of said COnIpany be declared vacant, 
this said vote being passed in compliance with the provisions of the 
charter of said company, and that at the same meeting, by a like 
unanimous vote, Stephen Ilarris, of Warwick, in said State, was 
elected president and Charles B. Gould, of said Providence, was 
elected secretary and treasurer of said « OTNpany , and the respondent 
avers that said persons are now by virtue of said election the legal 
and duly qualified officers of said company. 

And this respondent further avers that the said defendant, Quid- 
nick Company, on or about the 15th day of Mareh, A. D. 1854, and 
before the answers became due in this cause, filed in said supreme 
court of Rhode Island, for the county of Providence, its bill of inter- 
pleader in equity, No. 2255, against this respondent Chafee, trustee 

and assignee as aforesaid, and Gorham P. Pomroy, assignee, 
272 = and against said complainant, Evan Randolph, and against 

Thomas ©. Greene, receiver of the Franklin Institution for 
Savings, setting forth that said Quidnick Company, having sold all 
lis property and discontinued its business of manufacturing, had de- 
clared a stock dividend in liquidation, pavable to its stockholders 
out of the funds derived from. said sales; that said defendants in 
said bill named each made claim to the whole or parts ot said 4,022 
shares of said stock of said (Quidnick Company, and praying that 
said defendants might be ordered to set forth their several claims of 
title to said shares of stock, and to interplead as to the said titles in 
order that said court might determine in whom the title to said 
4,022 shares of stock was vested and to whom the said dividends 
thereon ought to be paid, and that thereupon subpcaenas were duly 
issued and personally served on said Randolph, complainant in this 
suit, and upon said other defendants; yet said Randolph, wholly 
disregarding the same, neglected and refused to answer said bill of 
Interpleader, and that thereafter, on the Ist day of May, A. D. 1884, 
said court entered its decree in said cause, adjudging that the said 
“Evan Randolph has no claim, right, title, or interest in or to the 
said 4,022 shares of the capital stock of said Quidnick Company,” 


and “has no right, title, or Interest in the said dividends declared 
thereon,’ and enjoined said Randolpi from asserting any title or 
claim thereto and from commencing actions or suits to recover said 
dividend ; that said detendants, Chafee and Pomroy, did duly appear 
and answer the said suit and w re ordered to interplead therein, a 
sum suflicient to pay said dividend on said L.022 shares being in the 
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_registry of said court, and said court having jurisdiction over the 


same and over all parties to the cause, including this complainant, 
and over all questions involved therein; and having by their said 
several answers duly set forth their said claims of title to said 4,022 
shares of stock, proceeded to take testimony 1D said cause in support 
of their said claims, and thereupon submitted their claims to said 
supreme court; and that thereupon said court, after full hearing 
and consideration of the pleadings and testimony in said cause, by 
its decree entered in said cause on the 2nd day of June, A. a 1SS4, 
adjudged that this defendant Chafee, by virtue of his title as pledges 
of said 4,022 shares of stock (being the same title hereinbefore set 
forth in this answer), was “entitled as the lawful owner thereof” to 
receive the dividend declared thereon, and that said defendant Pom- 
roy, assignee as aforesaid, held his said title as assignee subject to 

the title of said Chafee; and this respondent craves leave to 
275 submit as a part of his answer a certified copy of the record 

of said suit in equity, No. 2253, at the hearing of this cause. 

And this respondent prays the same benefit and advantage of the 
aforegoing allegations and averments relative to said suit in equity, 
No. 2253, as if the same had been set up by way of plea in this 
Cillse? 

And this respondent says that he is informed and _ believes, and 
upon information and belief avers and charges, that this cause was 
origin lly brought and is now being prosecuted In the name of said 
comy haihant. evan Randolph, for the benefit of the said William 
Sprague and for the benefit of the said other Spragues hereinbefore 
mentioned or some of them, and for the purpose and with the in- 
tent of enabling the said Spragues, in the event of the success of the 
cause, to defraud their said creditors of their rights to said shares of 
stock and to hold said shares of stock for their own benefit. 

And this respondent, further answering, says that the said Quid- 
nick Company, acting as in duty bound upon the said decree of said 
supreme court in said cause in equity, No. 2255, hereinbefore recited, 
has, sinee the date thereof and before any process Was served upon 
this respondent in said second. supplemental bill, paid over to this 
respondent sald sum of money SO deposited in the registry of said 
court as aforesaid and another stock dividend 1) liquidation siml- 
larly declared by said company, relying upon the finality and con- 
clusiveness of the said decree, amounting in all to the sum of $145 
per share Upon said 4,022 shares of said stock, and 50 ; dollars per 
share payable in the Sprague mortgage notes, SO called, at their ori- 
ginal face value; and this respondent, as in duty bound under his 
said trust, has received the same prior to any service of process upon 
him in said second supplemental bill as aforesaid, and has distrib- 
uted the said sums of money so received to the said creditors under 
his said trusts. 

And this respondent denies all and all manner of unlawful com- 
bination and confederacy wherewith he is by said bill charged, with- 
out this. that there is anv other matter, cause, or thing in the said 
complainants’ said bill of complaint contained material and neces- 
sary for this respondent to make answer unto and not herein and 


«, >? 
vI—" s } 


= 13) : 
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ed. confessed. traversed and 


hereby well. and sufficiently answer | 
ie knowledge or belief of this 


avoided or denied which is true, to 1 | 
respondent; all which matters and things this respondent is ready 
and wi 
274 court s 
with his reasonable costs and charg s in this behalf most 


7 


wrongfully sustained 


- 


ling to aver, maintain and prove as this honorable 


all qairect, ana humbly prays tO be hye nce dismissed 


| 
i 
! 
} 
i 


ZECHARIATL CHAFEE. q 
©. FRANK PARKITURST 
JAMES TILLINGHAST, 
CHAS. HART, 

BENJ. £. THURSTON, 


. . ws , . . - . , 
Nolicitors (Pritt, O] (oun ior 4. f sriare 


eR OGRE: 


y Y ’ re . rr 7 A Aaee 8 | 
UNITED STATES OF AMERICA, f 


Rhode /. land Di trict, Pr di role [ j 


In the city of Providenee. on the 158th dav of September, A. 1). 
(854, before me, a notary public duly, commissioned, in and for the 
state of Rhode Island, pe rsonally cL ype ared ie ehariah (‘hatfee, sub- 
seriber to the foreroing answer, and made oath that the statements 
made in said answer as of his own knowledge are true, and those 


made therein as to his own information and belief he verily believes 
Made AMCrelhi as tO HWS OWh NTOrmMmatlon and vellel iif Veriry wruleves 


to be true, and that the plea therein embodied is not interposed for 

delay and is true tn point of fact. ‘ 

Witness my | and ana ofticial Seal, al sald Providence, 1) sald dis- | 

trict, the day and year aforesaid, 4 P 
C. FRANK PARKIURST, 


Ps . “a ° 
No (tT) ij Public 


ry\ ~~ . rt a bee il, ' . ‘> 7 i} we ] : : : 
I haa is toecerilly that in oul OpPihIon Line pea embodied 11) the 
, . ; ee — i ee Bi ; a) eo 

foregoing answet IS Well 1Ollhnded I pom ol] iW 


PRANK PARKIURST, 
JAMES TILLINGITAST, 


CHAS. HART. 


BENS. FL THORSTON, ; 
Nol), tors rid ot f OUn f } for } A ( hafee | 
) 

' 


Win. J. King, lusq ,chairinan, &e. : : 


Tv ° | , ‘ , . . 
We have given to the proposed deed of trust of the Spracue Prop. bed 
d G 
; } : — e 
erly, te be executed DV US as trustees. the most care! if consideration 
” . .s 5 , 
. 4] . *s , ] . . | + ¥* . ‘ 1 
Wibil Aan Carhnest desire to see ou PALLY Clea) paceepl tne same, 
O75 lyuit roti cv 32? | » ti] , 294 ar . _ ‘ . P ’ ee 
aio UL, ACLINNIE UNaACH thle AdVEK hi CULLTISYEL, W eane mgeciineto do 
SO, UNTess Creditors, by som previou ction on their part, 
e : 
° . ; ° , , 
will protect us against personal ability 
1/ , 


- * 


ACh WOOD. 


Very respectfully, RUFUS WATERMAN. 
f 
d i 
GhO. ©. NIGIITINGALE 


Providence, Novembe 


Cr 
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Exuipit ? 


This indenture, made this sixth day of April, A. D. eighteen hun- 
dred and seventy-four, by and between the \. & W. Sprague Man- 
ufacturing Comp: ny, a corporation created by the Ce oom Assembly 
of the Stute of it] hode Isl: nd and transacting sine Ss it the city ot 
Providence. of the first part, and Zechat ily ( hafee, it sald Provi- 
de nee, of the second pa rt, witnesseth : 

Whereas the said A. & W. Sprague Manufacturing Company is 
now indebted or under liability, primary or secondary, in divers 
sums of money to divers persons, and is desirous of ap ropriating 


a 


its estate and effects to and for the payment of thi ie 

Now, this indenture witnesseth : That the said A. : W. Spr ague 
anufacturine Company, for and in consideration a rt said debts 
liabilities, and also in consideration of the sum of one dollar 
toit paid by the said Zechariah Chafee, the receipt whereof is hereby 
acknowledged, by these presents doth grant, assign drag ppc, 
release, and confirm unto the said Zechariah Chat iis heirs, execu- 
tors, administrators, and assigns, all our right, title, and inter st, legal 
or equitable, in or to all the property of the gerantor deseribed or re- 
ferred to 7 the trust deed of mortgage, dated on the first day of No- 
vem be . D. 1873, made by the grantor and others to the grantee, 
and ™ or to any and all estate, real, personal, or mixed, of every 
name and nature, wherever situate, not exempt from attachment by 


— 
—— 
~ 
— 
_ 


law 
Lie privil ves and appur- 
tenances thereof, unto him, the said Zechariah Chafee, his heirs, 
executors, administrators, and assigns, in trust, to sell the same at 
public or private sale and convert the same into money, and the 
proceeds thereof ay 
First. To the payment in full, if sufficient, otherwise ratably, of all 
the claims se ere ditors against us, the A. & W. Spr gue Man- 
i6 ufacturing Company, which have been or shall within nine 
eannie of the rst day of November, A. D. 1875, be brought 


‘- — 


in and extended for the term of time provised In said trust mort- 
vage, with authority in said trustee to make earlier payments than 


ln three vears time ol Lpart or he whole of the same, under the 


‘ 
Drovisions oO} sald deed of mortgage dated Nove m be r 8 ISS >, or 
of this or any other preceding Instrument 
Seeondl vy. he 1 siiue of said proce ds LO ipply in full, if sufhi- 
cient, otherwise ratably, to the payment of all our other creditors. 


1) otriet } colby ont rigodt ¢ a ri} wereacd anal it 
And Sill LTUSLCe Is mereby ch tb taltil y ‘ aeiaiti ClriibPaowered ana ] 


4 1? | . . . 7 ’ ® 

sibflil by 1) zs duty ce HCl raILnIul \ 2 Lt) resis ©] tha creqdivors 

' 

and so as to obtain as pl mpt a setti lt CIF Cialis as practl- 
: 

3 , 1 . 
cable, and for that purpose he sh S( r dispose of any and 

i « 

1? - ‘ ° . ; . Hs . rt . ] ° ic 
ail portions of the property conveyed to him by or unde! this 
Or any prec dine trust from time to time as soon as r asonab ly 

] . : : . ‘ > | _ aad - : - 
mav be. consulting the best interests Lhe eredaitors 1n making 
rt , } as. ‘ | . 1 ¢] ‘ ’ : — .* _— | l; } 4 “TO 
Stich) acl — ana GISpositlon, LO tne elt Litas sere pres Y ctilf (jj = larye 


C suflicient, otherwise fri stably r the obliga- 


y 


in full, if the propert 
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tions to our creditors within a ressonable time: and the said trustee 


is further authorized to run said mills and print works, or either or 


any of them, or to allow the grantor to run the same or any part 
thereof, if for the best interest of the creditors, the profits of the same 
being receivable by the aforesaid grantee for the purposes aforesaid ; 
and in case the same are thus run by him or otherwise he shall not 
be liable personally for the expenses or losses arising therefrom, but 
the same shall be chargeable to the trust fund vested in him. 

And the said party of the second part doth hereby except [accept | 
said trust and doth in consideration thereof covenant that he will 
faithfully execute said trust on behalf of the creditors herein pro- 
vided for, SO “aS to secure to them as early and full il payvinent Upoll 
their said claims as he shall reason ibly be able to do 

In testimony whereof said A. & W. Sprague Manufacturing Com- 
pany has caused these presents to be signed and its corporate seal to 
be hereto affixed by Amasa Sprague, its treasurer, for this purpose 
fully authorized, and said Zechariah Chafee has hereto set his hand 
and seal this sixth day of April, eighteen hundred and seventy-four. 

A. & W. SPRAGUE MFG CO.,, 
Per AMASA SPRAGUE, 7r. 
ZECHARIAH CHAFEE 


Signed, sealed, and delivered in presence of— 
CHARLES SELDEN. 


277)—S ss Srate or RuopeE ISuannp, ere., 
City and County of Providence, | 

Beit known that in said city of Providence, this seventh day of 
April, A. D. 1574, before m« 7 ‘harles Sela: n, a tustice of the peace 
for the said Cl of Providence ana a notary pu 11e for sad state of 
Rhode Island, residing in said city of Providence, personally ap- 
peared Amasa Sprague, pn rsonally known to meto be the same per- 
son who executed the aforegoing instrument as treasurer, and in his 
capacity as treasurer acknowledged to methat he signed, sealed, 
executed, and delivered this said instrument as, and that the same 
is, lis free and voluntary act and deed as such treasurer and the 
free and voluntary act and deed of the said A. & W. Sprague Manu- 
facturing Company for the uses and purposes therein mentioned and 
expressed. 

In testimony whereof I have hereunto set my hand and official 
seal, at said city of Providence, on this said seventh day of April, A. 
D. 1874. 


} 


CHARLES SELDEN. 
Justice of the Peace and Notary Public. 


EXHIBIT 3. 


This indenture, made this sixth day of April, A. D. eighteen hun- 
dred and seventy-four, by and between Aimasa Sprague, of Cranston. 
county of Providence, State of Rhode Island, of the first part, and 


¥ 


Qor 
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Zechariah Chafee, of Providence, county of Providence, State of 
Rhode Island, of the second part, witnesseth : 

Whereas the said Amasa Sprague is now indebted or under lia- 
bility, primary or secondary, in divers sums of money to divers per- 
SOS, and Is desirous of appropriating his estate and effects to and 
for the payment of the same: 

Now, this indenture witnesseth ; That the said Amasa Sprague, for 
and in consideration of the said debts and liabilities, and also in 
consideration of the sum of one dollar to him paid by the said Zech- 
ariah Chatee,the receipt whereof is hereby acknowledged, by these 
presents doth grant, assign, bargain, sell, alien, release, and confirm 
unto the said Zechariah Chafee, his heirs, « xecutors, administrators, 
and assigns, all his right, title, and interest, legal or equitable, in or to 

all the property of the grantor described or referred to in the 
278 trust deed of mortgage, dated on the first day of November, 

A. D. 1878, made by the grantor and others to the grantee, 
and in or to any and all estate, real and personal or mixed, of every 
name and nature, wherever situate, not exempt from attachment by 
law: | 

To have and to hold the same, with all the privileges and ap- 
purtenances thereof, unto him, the said Zechariah Chafee, his heirs, 
executors, administrators, and assigns, in trust; to sell the same at 
public or private sale and convert the same into money, and the 
per weeds thereof to apply— 

First. To the payment in full, if sufficient, otherwise ratably, of 
all the claims against the said Amasa Sprague provided for in said 
trust deed of mortgage of November 1, 1875, which have been or 
shall within nine months from the first day of November, A. D. 
1875, be brought in and extended for the terin of time provided in 
said mortgage trust, with authority in said trustee to make earlier 
payments than in three years’ time of a part or the whole of the 
same under the provisions of the said deed of mortgage dated No- 
vember 1, 1873, or this or any other preceding instrument. 

Seconaly. The residue ot sald proces ds toapply in full, if sufficient, 
otherwise ratably, to the payment of all my other claim; and said 
trustee is hereby authorized and empowered and it shall be his duty 
to act faithfully for the interests of the creditors, and so as to obtain 
us prompt a settlement of their claims as practicable, and for that 
PUPpPOse he shall sell or dispose oe ny and all portions of the property 
conveyed to him by or under this or any preceding trust from time 
LO time as SOOT] as reasonably nay be, eonsuiting the best Interests of 
the creditors in making such sales and disposition, to the end that 
he may pay and discharge in full, if the property be sufficient, other- 
Wise pro rata, the obligations to my cre ditors within a reasonable 
time; and the said trustee is further authorized to run said mills 
and print works or either or any of them, or to allow the grantor to 
run the same orany part thereof, if for the best interests of the 
creditors, the profits of the same being receivable by the aforesaid 
grantee for the purposes aforesaid, and in case the same are thus run 
by him or otherwise he shall not be liable personally for the ex- 
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penses or losses arising therefrom, 
1 , —~ 

to the trust fund vested in hin 
And the sald party of the second 


trust, and doth, in eonsidera 
os e . > . { 1} . “ . Saal P 
yA b wil! faithfulls execute sald 


herein provided for, so as to st 
ad payment upon them said claims as he 
lh Lestimony whereof I have hereu 


sixth day ol AAPL, OLE LOOUSANG 


Signed, sea 


CILA] 


oo 
— 


SS SELDEN. 


- 


ry. ’ sini soos . > ‘ . 
foe Srate or Riopte Is) 
County oO} Providence 


~ 
- 
——s 


? } 
} 


In Providence, Lillis Seventti Hi a) 
Sprague and ZAechariah Chafee pers 
acknowledged the foregoing iustrume 
free and voluntary act and deed 

before ne 


it. @ 


Recorded May 8, 1874, at 9.50 a. m 
\Witness : 
UIFFICE © 
Pro 
\ true copy of record in this offies 
\ttest : { 
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rst ad ° | | 47 . 41 ’ 
. .% >> +3 ys mae ' ; ! ‘ } t . b 
Chis 1 menture, ecb dU ULES CLE Cet \ 


, ‘ 4 

: iif ; iy} i ’ nie 

‘ , Seth «zit i i j Pat 
* 
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same shall be chargeable 


part doth hereby accept said 
on thereof, covenant that he 
ralf of the creditors 
‘ure to them as early and full 
shall reasonably Ly able to do. 
nto set my hand and seal this 


seyventv-iIour. 


5 } 7 | | ] \ \ pcre 
Lori, aA. i. to¢4, then vAmasa 
' ' . } ° *s les 
bpeared and severally 
, ;',.* * F } 7 
nt by them siened to be ther 


CHARLES SELDEN, 


Nota ru Public 


G. A. WILLIAMSON, 
leecorde ¥ of Deeds. 


kDER OF DEEDs, 
IDENCE, R. I., Nov. 29, 1880. 
Rook No 248, page 311. 

LMSON, 


. Ae ee 
bees ype yr of Deeds 


/ 


— 
a 
ce 


een hun- 


dred and seventy-four, by and between Amasa Sprague, of ( inston, 
county of Provide | _“<* ana ~ t f O ' > ) I : : \\ Niatr 
“a a ef South Kingston, county of Washington and State of 
Rhode Island, copartners as A. & W. Sprague, of the first part, and 
Zechariah Chatee, of the eitv of Provid Stite of Rhode Island, 
of the Sseconad part, wWwithess F 

Whereas the said A. & W Spra now mndebted or under 


—— _ 
linbility, Primary or SeCCOnaduUry, 


persons and are GeslTrous O11 ADPPLTopP 
‘ i i 
and for the pavment of the sam: 


’ { ' ~bee es a an ‘ 
Now, th S nadent ( Wiles a 
lor and Wy CONSTIGUeralloh OF Tlie l 


; 


in consideration of t 


LO Live rs 


‘7 : i f Vrvs 
ii PLS at adda <i ~ wna ais) 


them paid by 
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said Zechariah Chafee, the receipt whereof is hereby acknowledged, 
by these present S doth errant assion., bargain, S¢ I, alie a. EC le ase, and 
confirm unto the said Zechariah Chafee, his heirs, executors, admin- 
istrators, and assigns, all their re title, and interest, legal or 
equitable, in or to all the property of the grantors described or re- 
ferred to in the trust deed of mortg age, dated on the first day of 
November, A. D. 1873, made ‘by the grantors and others to the 
grantee, and in or to any and all estate, real, personal, or mixed, of 
every name and nature, wherever situate, not exempt from attach- 
ment by law: 

To have and to hold the same, with af “e privileges and appur- 
tenances thre reof, unto him, thie Silt A ah Chafee, his heirs, CA’. 
ecutors, administrators, and assigns, in trust, to sell the same at 
public or private sale and convert the same into money, and the 
proceeds thereof to app ly— 

First. Lo the payment in full, if sufficient, otherwise ratably, of 
all the claims against us (A. & W. Sprague) which have or shall 
S73 


. 
, 


~ 


within nine months from the first day of Nov — A. D. 
brought in and extended for the term of tim: OVI led iti said trust 
mortgage, with authority in said trustee to make earlier payments 
than in three years’ time of a part or the whole of the tic the 
provisions of the said deed of mortgage dated November 1, 1873, or 
of this or any other preceding instrument 
Secondly. The residue of said proces dst apply in full, if sufficie nt, 
otherwise ratably, to the payment of all our other creditors 
251 And said trustee is hereby authorized and empowered 
and it shall be his duty to act faithfully for the interests of 
the creditors, and so as to obtain as pr ta settlement of their 
claims as ——— le, and for that purpose he shall sell or dispose 
of — and al | portion sof the property conveys d to him by or under 
this or ny precedin ir trust Irom time to time as soon as reason- 
ably may ‘be, consulting the best interests of the creditors in making 
that he may pay and ee 


a 
? 

; 
i 


such sales and disposition, = the « nd 
nicrwise pro ral, the o| sliga- 


in full, if the property be sufficient, ot 
tol ns to our ie so wit thin a re asonab! e time, 

And the said trustee is further authorized to mr 
and print works or eit! cr OF any of them, or to allow t 
run the same or al V part t the reof, if for the best interest of the cred- 
itors. the profits Ol the Sane being r celvable wy the aforesaid 
grantee for the purposes aforesaid: and in case the same are thus 


n said mills 
1 grantor to 


} 


run by him, or otherwise, he shall not be liable personally for the 
expelses or losses arising therefrom, but the same shall be charge . 
able to the trust fund vested in him. 

And the said party of the second part doth hereby accept said 
hereof, covenant that he will faith- 


} Ss } } . 
trust and doth, In consideration t 
herein provided 


" +) . } li on I . 
iuiiv execute sald trust on behal! Or the creators 
lor, sO as to secure to them as early and ftuli a payment upon their 


’ 7 


Sualdi CiadlmMs as he shall re asonab iV i 


, ’ 7 
In testimony whi reol we have nereunvod set our hanas and seals 


] 
cLidif > GRep. 
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this sixth day of April, one thousand eight hundred and seventy- 
four. 
AMASA SPRAGUE. lL 
WILLIAM SPRAGUE. IL. S. 
ZECHARIAH CHAFEE. | 


Signed, sealed, and delivered in presence of— 


CHARLES SELDEN. 


282 The State or Ruope Istanp, | 
— > SS 2 


' i } j 
County of Providence, j 


In Providence, this sixth day of April, A. D. 1874, then Amasa 
Sprague, William Spracue, and Zechariah. Chafee pt rsonally cl}? 
peared and severally acknowledged the foregoing instrument by 
them signed to be their free and voluntary act and dee : 

before me— 

fn. s.] CHARLES SELDEN, 
Not ry Publi 


Recorded May 5. 1874. at 9.30 -a. m. 
Witness: G. A. WILLIAMSON, 
Peeorde - of Deeds. 


Orrice o¢ RECORDER OF DEEDs, 
ProvipEeNcer, R. I... November 29, 1880 


‘> 


. ‘> 
*) i +) 


: ' " cara / ae > ar ) &, P 
A true COPY or reeord in this offree. mn book No mS, Pa 


Attest G. A. WILLIAMSON, 
Record - af Deeds. 


iexuipit 5 


ixth day of April, A. D. eighteen hun- 
rague, of South 

land, of the first 
part, and Zechariah Chatee, of Providence, of the second part, wit- 
nesseth : 

Whereas the said William Sprague is now indebted or under lia- 
bility, primary or secondary, in divers sums of money to divers per- 
sons, and is desirous of appropriating lis estate and effects to and 
for the payment of the same 

Now, this indenture witnesseth: That the said William Sprague, 
for and in consideration of the said debts and liabilities, and also in 
consideration of the sum of one dollar to him paid by the said Zech- 

ariah Chatee, the receipt whereof is hereby acknowledged, by 
IS these presents doth grant, assign, bargain, sell, alien, r lease, 

and confirm unto the sald ‘hariah Chatee his heirs, eXecu- 
tors, administrators, and assigns, a us right, title, and interest, 
legal or equitable, in or to all thie propre rly ot tlie erahntor deseribed 
or referred to 1n the trust deed of mortgage, dated on the first day 
of November, A. |). ISi.. mad by the erantor ana others Lo the 


grantee, and in or to ahi and all estate, real, personal, or mixed, of 


This indenture, made this s 
dred and seventy-five, by and between William & 
| 


Kingston, county of Washington, State of Rhode 


em 


ee 


een 
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every name and nature, wherever situate, not exempt from the at- 
tachment by law: 

To have and to hold the same, with all the privileges and appur- 
tenances thereof, unto him, the said Zechariah Chafee, his heirs, ex- 
ecutors, administrators, and assigns, in trust, to sell the same at 
public or private sale and convert the same into money, and the 
proceeds thereof Lo apply— 

First. To the payment in full, if sufficient, otherwise ratably, of 
all the claims against the said William Sprague provided for in said 
trust deed of mortgage of Novembe r i. ISi5, which have been or 
shall within nine months from the first day of November, A. D. 
1875, be brought in and extended for the term of time provided in 
said trust mortgage, with authority in said trustee to make earlier pay- 


ments than in three vears’ time for a part or the whole of the same 


under the provisions of said deed of mMortyage dated November ] 
1S75, or of this or any other preceding instrument. 

Secondly. The residue of said proceeds to apply in full, if suffi- 
Cl nt, otherwise ratably, Lo the payinernt of all my other creditors. 

And said trustee is hereby authorized and empowered and it shall 
be his duty to act faithfully for the interests of the creditors and so 
as to obtain is prompt il settlement of their claims us practicable, 
and for that pPUPpose he shall] =( 1] or dis ose of any and all portions 
of the property CONVEY! d LO him Ly or under this Or alhy preceding 
trust from time to time as soon as reasonably may be, consulting 
the best interests of the creditors in makin 
tion, to the end that he may pay and discharge in full, if the prop- 
erty Lye suthen ht, otherwise pro rata, th obligations LO my creditors 
within a reasonable time 

And the said trustee is further authorized to run said mills and 
print works, or either or any of them, or to allow the grantor to run 
the same, or any part thereof, if for the best interests of the cred- 
itors, the profits of the same being receivable by the aforesaid grantee 

for the purposes aforesaid, and in case the same are thus run 
284 by him or otherwlse he shal] hot by liable po rsonally for the 

expenses or losses arising therefrom, but the same shall be 
charged to the trust fund vested in him. 

And the said party of the second part doth hereby accept said 
trust, and doth in consideration thre reol covenant that he will faith- 
fully execute said trust on behalf of the creditors herein provided 
for, so as to secure to them an [as] early and full payment upon their 
said claim as he shall re asonably be able to do. 

In testimony whereof I have hereunto set my hand and seal this 
sixth day of April, one thousand eight hundred and seventy-four. 


WILLIAM SPRAGUE. 3 Ss. 
ZECHARIAH CHAFEE. 


’ 


r SU lh) sales and disposi- 


‘ 
a 


L. &. 


Signed, sealed, and delivered in presence ol— 


CHARLES SELDEN 
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THe STATE OF Ruope ISLAND, } 
. . . ss 
County of Providence, 


In Providence, this 6th day of April, A. D. 1874, then Wilham 
Sprague and Zechariah Chafee personally appeared and severally 
acknowledged the foregoing instrument by them signed to be their 
free and voluntary act and deed. 

Before me— 

[L. s. | CHARLES SELDEN, 
Notary Public. 


District oF CoLuMBIA, 


‘ . r . lo ‘i if 
County 0] I ashington, } 


[, L. P. Williams, notary public for said Distriet and county, do 
hereby certify that William Sprague, party to a certain deed bear- 
Ing date on the Oth day of April, A |). IS I, ana hereto annexed, 
personally appeared before me in the county aforesaid, the said Wil- 
liam Sprague being personally well known to me to be the persen 
who executed the said deed, and acknowledged the same to be his 

act and deed. 
285 Given under my hand and notarial seal this 15th day of 
April, A. D. 1874 
[L. s.] L. P. WILLIAMS, 
Notary Public. 


Recorded May 11th, 1874, at 10.15. 
Witness : G. A. WILLIAMSON, 
Record g of Deeds. 


Orrick oF RecorpEeR Or DEEDs, 
PROVIDENCE, R. I., Nov. 29, 1880. 


A true COpPy of record in this othee, in Book No, 248, pape 315. 
Attest : G. A. WILLIAMSON, 
Recorder of Deeds. 


Stipulation No. 2. 


It is agreed that Zechariah Chafee aforesaid was not present in 
person at the general meeting of the creditors of the A. & W. Sprague 
Manufacturing Company held in the city of Providence in the month 
of November, 1875, and does not know, otherwise than by informa- 
tion and belief, whether Iloratio N. Waterman, under whom the 
complainant claims title to certain stock in the Quidnick Company, 
was present as one of such creditors and took part in said meeting, 
and did not dissent to the scheme of payment, settlement, and ex- 
tension proposed to be earried out under the trust deed marked 
“Complainant’s Exhibit A,” annexed to complainant’s bill; and 
that said Chafee derived such information from the deposition of the 
said Horatio N. Waterman on file in this cause. 

Witness, in the presence of the counsel in the cause making the 
foregoing stipulation— 

ISAAC H. SOUTHWICK, Jr.. Examiner. 
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286 Deposition of Gorham P. Pomroy. 


GorHAM P. Pomroy, of Providence, in the county of Providence 
and State of Rhode Island, being sworn to testify the truth, the 
whole truth, and nothing but the truth, and examined on the part 
of the said Quidnick C ompany and others, respondents in said suit, 
doth depose and say as follows: 

Direct examination by Cuarves IH. Parkuurst, Esq. : 

Interrogatory 1. What is your name, age, residence, and occupa- 
tion ? 

Answer. Gorham Parks Pomroy; age, 50; residence, Providence, 
R. . occupation, coal dealer. 

Int. 2: Are you one of the respondents in the present suit? 

Ans. I am. 

Int. 3. Were you appointed by the supreme court of the State of 
Rhode Island as assignee in place of Fanny Sprague and Mary 
Sprague, removed by said court, of 4,022 sha res of the capital stock 
of the Quidnick Company; and, if so, will you please annex to your 
answer certified copies of the decrees so appointing you? 

Ans. I was. These are the decrees referred to. 


(The decrees referred to are hereunto annexed, marked Exhibits 
12 to 16. inelusive.—I. H. Southwick. Jr.. examiner.) 


Int. 4. After the date of those decrees down to the present time 
did you act as a stockholder of the Quidnick Company ? 

Ans. I did. 

Int. 5. What arrangements or agreement or combination did you 
at any time enter into with the respondents, Claudius b. Farnsworth, 
Charles Bb. Gould, Stephen Harris, and the Union Company, to dis- 
pose of the manufacturing property of the Quidnick Company to 
the Union Company for the purpose Ol depreciating the value of the 
COMMpAaTnets stock in said company, or to prevent his selling the 
same for anything like its true value, or to prevent the complainant 
from receiving any dividends on said stock, or to deprive the com- 
plainant of his rights and privileges as a stockholder in said Quid- 


nick Company, or to divert the assets and property of said 
257 Quidnick Company from their legitimate use to an unlawful 


purpose ? Please state fully what arrangement, agreement, 
or combination you made in reference to matters inquired of. 

Ans. None whatever. 

Int. 6. To your knowledge, has the complainant, Evan Randolph, 
$1] Ce the date ot Vol ur rap Poll itment as assignee as aforesaid, ever at- 
tended any meeting of the stockholders of the Quidnick Company ? 

Ans. Not Lo ny knowledge. 


Cross-examination by Wiittiam H. Baker, Esq 


Interrogatory 1. Were vou present at the meeting held sn first 
day of Septem ber, ISS3, and did you vote as a stoc ‘kholder of the 
Quidnick Company to remove Evan Randolph and J. Cooke rion 
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streth as president and treasurer of said company, and substitute 
Stephen Harris and Charles Bb. Gould as the officers of said com- 
pany? 

Answer. I was present at that meeting and voted to remove 
William Sprague as president, William Sprague as treasurer, and 
that the oflices of president and treasurer be declared vacant. 

Int. 2. Who else was present and voted as a stockholder in said 
Quidnick Company at that time’? 

Ans. Claudius Bb. Farnsworth, as administrator of the estate of 
Kdwin Hoyt, representing 327 shares. 

Int. 3. When were Stephen Harris and Charles B. Gould elected 
as president and treasurer of said Quidnick Company, as is claimed ? 

Ans. On the same date, September first, 15585. 

Int. 4. Who voted as stockholders in said Quidnick Company to 
elect these last-named gentlemen to said oflices ? 

Ans. Mr. Farnsworth and myself. 

Int. 5. Did you at that time hold any certificate of stock showing 
that you were the holder or owner of 4,022 shares of the Quidnick 
stock, or any proxy authorizing you to vote on said 4,022 shares of 
said Quidnick stock, and had there been any transfer of stock upon 
the books of the corporation of said | 022 shares of stock to you t 

Ans. Not to my knowledge, but [I had the order of the supreme 
court in my pocket. 

Int. 6. To your knowledge, had Mr. Farnswerth, at the time said 
meeting was held, any certificate of stock showing him to be the 
holder or owner of 327 shares of the Quidnick. Company stock or 
any proxy authorizing him to vote on said 327 shares of stock, or 
had there been any transfer of stock on the books of the corporation 

of such stock to him ? 
285 Ans. Not to my knowledge. 

Int. 7. When was it voted to sell the property of the Quid- 
nick Company, and who was present and voted as stockholders in 
said Company to si I] the same ? 

Ans. December eleventh, 1883; Mr. Farnsworth and myself as 
stock holders. 

Int. 8. At the time did either of you hold a certificate of stock or 
any proxy authorizing you to vote as stockholders in said Quidnick 
Company, or had there been any transfer of stock to either of you 
On the books of said corporation ¢ 

Ans. Not to my knowledge. 

Int. 9. Since that time has there been any transfer on the books 
oft suid COMpPany of stock mn said COD Pa ly LO either of Vou, or do 
either of you hold any certificate of stock in said company at the 
present time ? : 

Ans. Not to mv knowledge. 

Int. 10. For what purpose was it voted to sell the property of the 
Quidnick Company ? 

Ans. ‘To close up the property by decree of the supreme court. 

Int. 1. Is that the only reason why it was voted to sell said 
property - 

Ans. I know of no other, except to distribute the proceeds to the 
creditors. 


— es 
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Int. 12. At that time did you not know that there were several 
suits pending touching the ownership of the stock in the Quidnick 
Company or a large portion thereof, which must tend to throw a 
cloud upon the title of the property of the Quidnick Company, which 
depreciated the market value of such property, so that the same 
could not then be sold to advantage? 

Ans. | did not. 

Int. 15. Did you not know of the pendency of the suits referred to ? 

Ans. No, sir; I did not. 

Int. 14. At the time you voted for the removal of William Sprague 
and W. Sprague as the officers of the Quidnick Company, did you 


‘ 


not know that Evan Randolph and J. Cooke Longstreth were the 
legally elected officers of said Quidnick \ ompany, or claimed to be? 

Ans. I knew they so claimed to be. 

Int. 15. Did you not know that at the time you voted to authorize 

the sale of the property of the Quidnick Company that 
289 William Sprague was in possession of the same as the agent 

for said Randolph and Longstreth as the otlicers of said com- 
pany ? 

Ans. I did not. 

Int. 17. Did you not know at the time you voted for the rernoval 
of William Sprague and W. Sprague as officers of said Quidnick 
Company that Evan Randolph claimed to be the holder and owner 
of 4,022 shares of stock in said company, and that a bill was pending 
in the circuit court of the United States for the district of Rhode 
Island, on the equity side thereof, to establish his title to said shares 
of stock? 

Ans. I did know that he set up a claim to it. I did know that a 
bill was pending, and the only bill or suit I had any knowledge of 
at that time. 

Int. 17. Did you not know at that time that a bill in equity was 
pending in the supreme court of Rhode Island, filed by Zechariah 
Chafee, to establish his title to said 4,022 shares of Quidnick Com- 
pany stock, as trustee and assignee under the trust deed and assign- 
ment made by the Spragues and the A. & W. Manufacturing Com- 
pany, and marked “ Complainant’s Exhibit A?” 

A. | did not at that time. 

Int. 18. Do vou know, of your own knowledge, whether Horatio 
N. Waterman was present at a gene ral mee ling of the creditors of 
the A. & W. Sprague Manufacturing Company held in the city of 
Providence, in the month ot Novembr Se ISie, when the sald trust 
deed marked “ Complainant’s Exhibit A” and the scheme of pay- 
ment, settlement, and extension propose d to be carried out thereun- 
der were presented to and approved by said creditors; that said 
Waterman took part in said meeting as such creditor and did not 
obj et to the carrying out of such scheme ” 

Ans. I do not. 


Redirect examination by Cuartes H. Parkuurst, Esq 


one 


Int. 7. Were you present at the sale of 


“ 
— 


he real estate of the Quid- 
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nick Company, on the tenth of January, 1884, at the office of Wil- 
liam H. Hall, in the city of Providence ? 

Ans. Yes, sir. 

Int. 8. Do you remember whether or not Mr. William H. Baker, 
the present counsel of record for the complainant, Evan Randolph, 

In this suit, was present at that sale? 
290 Ans. It is my opinion that he was present. 
Int. 9. Did he or any other person claiming to represent 

Mr. Evan Randolph, the complainant, give any notice to the per- 
sons there present of any claims of Evan Randolph, the complain- 
ant, to any of the capital stock or property of the Quidnick Com- 
pany? 

Ans. Not to my knowledge. 

Int. 10. Were you there during the entire time the sale was going 
on until the property had been stricken off? 

Ans. I was. 

Int. 11. State how many persons were present at the sale. 

Ans. Well, the room was crowded full. I should say a hundred 
Or more, 

Int. 12. State how the bidding was: active or otherwise. 

Ans. Active—eight or ten taking part. 

Int. 13. How, in your opinion, did the price for which the prop- 
erty was sold compare with its actual market value? 


(Objected to by William IT. Baker, Esq., on the ground that the 
witness Is not an expert, and that no foundation has been laid for 
the question.) . 


Ans. In my opinion, the same property at public auction would 
not have brought, within the last nine months, within ten or twenty 
per cent, Wiiat it brought at the time of the sale 


Recross-examination by Winttram H. Baker, Esq 


Int. 19. Are you a stockholder in the Union Company ; and, if 
yea, how many shares of stock do you own ? 

Ans. Yes; one hundred and twenty-five. 

Int. 20. Were vou a stocknolder in said Union Company at the 
time of the sale of the Quidnick property, January 10, 1884? 

Ans. Yes, sir. 

Int. 21. Did or did not said Union Company purchase ail the 
property of the Quidnick Company sold on that day ? 

Ans. They did. 

Int. 22. Is Stephen Harris, to your knowledge, a stockholder in 
said Union Company; and, if yea, was he such on January 10, 1884, 
and how many shares of stock did he or does he own? 

Ans. He never was a stockholder of the Union Company. 


GORHAM P. POMROY. 


99] Subseribed by the said Gorham P. Pomroy in my pres- 
enee this fifth dav of February, A. D. 1885. 


ISAAC H. SOUTHWICK, Jr., Examiner. 


+ 
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ExHIsit 12. 


Referred to by Gorham P. Pomroy in his answer to interrogatory 


» of his foregoing direct examination. 


Attest: I. H. SOUTHWICK, Jr., Examiner. 


PROVIDENCE, 8¢: 


NATIONAL BANK OF COMMERCE ef als ) 
Un. Sy i No. LSS8. 


FANNY SPRAGUE, Assignee of William Sprague. 
AuGust 25, 1883. 


This cause came on to be heard before the court upon the plead- 
ing and evidence, and counsel were heard thereon, and upon con- 
sideration thereof, 1t appearing to the court that notice of the pend- 
encey thereof had been elven to the re spon lents, and that all parties 
interested therein had been notified by publication, as required by 
the order of the court herein, and that said Fanny Sprague, assign Cc 
as aforesaid, has neglected to file an inventory and give bond, as re- 
quired by the decree of said court, it is ordered, adjudged, and 
decreed that the said Fanny Sprague, assignee of William Sprague 
of 1,082 shares of the capital stock of the Quidnick Company, a cor- 
poration organized under the laws of the State of Rhode Island, be, 
and she hereby 1S, removed from the said office of ussignee of said 
William Sprague; and it is also further ordered, adjudged, and de- 
creed that Gorham P. Pomroy, of Providence, — county, be, and he 
hereby is, appointed assignee of said William in said Sprague of 
said 1,082 shares of said stock of said Quidnick Company, with all 
the powers and subject to all the liabilities set forth in chapter 237 of 
the Publie Statutes of Rhode Island. 

lntered as decree of court August 20, 1SS5. 

by order: HERBERT ALMY, 

Assistant Clerk. 

A true copy. 

Attest : ‘- 6.1 HERBERT ALMY, 

Assistant Clerk. 


999 Exuipit 13 
Referred to by Gorham P. Pomroy in his answer to interrogatory 


o of his foregoing direct examination. 


Attest: f, H. SOUTHWICK, Jr., Examiner. 
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PROVIDENCE, 8c: 
Supreme Court, August 25, 1885. 
NATIONAL BANK OF COMMERCE ) 
US. -M.T. No. 1888. 
FANNY SPRAGUE, Assignee of Amasa Sprague. } 


This cause came on to be heard before the court upon the plead- 
Ings and evidence, and counsel were heard thereon, and upon con- 
sideration thereof, it appearing to the court that notice of the pend- 
ency thereof had been given to the respondent, and that all parties 
interested therein had been notified by publication, as required by 
the order of the court herein, and that said Fanny Sprague, assignee 
as aforesaid, has neglected to file an inventory and give bond, as 
required by the decree of said court, it is ordered, adjudged, and de- 
creed that the said Fanny Sprague, assignee of Amasa Sprague of 
one thousand and eighty-two shares of the capital stock of the Quid- 
nick Company, a corporation organized under the laws of the State 
of Rhode Island, be, and she hereby is, removed from the said office 
of assignee of said Amasa Sprague of said one thousand and eighty- 
two shares of said stock; and it is also further ordered, adjudged, 
and decreed that Gorham P. Pomroy, of Providence, in said county, 
be, and he hereby is, appointed assignee of said Amasa Sprague of 
said one thousand and eighty-two shares of said stock, with all the 
powers and subject to all the liabilities set forth in chapter 237 of 
the Public Statutes of Rhode Island 

Kntered as decree of court August 25, 1583. 

By order: HERBERT ALMY, 

Assistant Clerk. 


A true cop, 
Attest: {a4 MERBERT ALMY, 
Assistant Clerk. 

293 kexuiprr 14. 

Referred to by Gorham P. Pomroy in his answer to interrogatory 
5 of his foregoing direct examination. 

Attest: lL H. SOUTHWICK, Jr., Examiner. 
PROVIDENCE, 8¢: 

Supreme Court, August 25, 1555. 


NationaAn BANK oF Commence and Others ) 


is 
, F , >M. T. No. 1888 
FANNY SprAGUE, Assignee of the A. & W. | | 
Sprague Manufacturing Company. } 


This cause came on to be heard before the court upon the plead- 
ings and evidence, and counsel were heard thereon, and upon con- 
sideration thereof, it appearing to the court that notice of the pend- 
ency thereof had been given to the respondent, and that all parties 


> 


y 


, 
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interested therein had been notified by publication, as required by 
the order of the court herein, and that said Fanny Sprague, assignee 
as aforesaid, has neglected to file an inventory and give bond, as re- 
quired by the decree of said court, it is ordered, adjudged, and de- 
creed that the said Fanny Sprague, assignee of the A. & W. Sprague 
Manufacturing Company of 455 shares of the capital stock of the 
Quidnick Company, a corporation organized under the laws of the 
State of Rhode Island, be, and she hereby is, removed from the said 
office of assignee of said A. & W. Sprague Manufacturing Company ; 
and it is also further ordered, adjudged, and decreed that Gorham 
r. Pomroy, of Providence, in said county, be, and he herebv is, ap- 
pointed assignee of said A. & W. Sprague of said 455 shares of 
said stock of said (juidnick Company, with all the powers and sub- 
ject to all the liabilities set forth in said chapter 237 of the Publie 
Statutes of Rhode Island. 

Entered as decree of court August 25, 1883. 

By order: HERBERT ALMY, 

Assistant Clerk. 
A true copy. 
Attest: HERBERT ALMY, 
Assistant Clerk. 


294 Exnipit 15. 


Referred to by Gorham P. Pomroy in his answer to interrogatory 
» of his foregoing direct examination 
Attest: I. H. SOUTHWICK, Jr., Examiner. 


PROVIDENCE, se: 
Supreme Court, August 25, 1885. 


Second NATIONAL BANK and Others ) 


U's >M. T. No. 1891. 


KanNy SpraGur, Assignee of Mary Sprague. } 


This cause came on to be heard before the court upon the plead- 
Ings and evidence, and COUNSE were lye ard thereon, and upon con- 
sil ration thereof. if appearing to thie court that notice of the pend- 
ency thereof had been given to the respondent, and that all parties 
interested therein had been notified by publication, as required by 
the order of the court herein, and that said Fanny Sprague, assignee 
as aforesaid, has neglected to file an inventory and give bond, as re- 
quired by the decree of said court, it is ordered, adjudged, and de- 
creed that the said Fanny Sprague, assignee of Mary Sprague of 
(0) shares of the capital stock of the Quidnick Company, a cor- 
poration organized under the laws of the State of Rhode Island, be, 
and she here by is removed trom the said othee of assignee ol said 


; 


l 
f 


Mary Sprague; and it is also further ordered, adjudged, and de- 

creed that Gorham P. Pomroy, of Providence, in said county, be, 

and he hereby is, appointed assignee of said Mary Sprague of 

said 601 shares of said stock of said Quidnick Company, with all 
5 eA BS: 


Qian” 
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, . ’ ° — ° . . ° Q0— 
the powers and subject to all the liabilities set forth in chapter 20. 


of the Public Statutes of Rhode Island. 
Entered as decree of court August 23, LSS5. 
By order: HERBERT ALMY, 

: {ssistant Clerk. 


‘) 


A true copy. 
Attest: ~ a] HERBERT ALMY, 
Assistant Clerk. 


295 Exutpir 16. 


Referred to by Gorham P. Pomroy in his answer to interroga- 
tory 3 of his foregoing direct examination. 


Attest : | H. SOUTHWI¢ 3. @ Jn., Avameiner. 


PROVIDENCE, 8c: 
Suprem Court, August 


GLOBE NATIONAL BANK and Others 


Mary Spraacue, Assignee of Fanny Sprague. } 


This cause came on to be heard before the court Upon the plead- 
ings and evidence, and counsel were heard thereon, and upon 
consideration thereof, it appearing to the court that notice of the 
pendency thereof had been given to the respondent, and that all 
parties interesied therein had been notified by publication, as re- 
quired by the order of the eourt herein, and that said Mary 
Sprague, assignee as aforesaid, has neglected to file an lnventory 
and vive bond, is re quired by the aT cree of said court, if Is ordered, 
adjudged, and decreed that the said Mary Sprague, assignee of 
anny Sprague of SO2 shares of the capital stock of the (duidnieck 
Company, a corporation organized under the laws of the State of 
Rhode Island, be, and she hereby is, removed from the said office of 
assignee of said Fanny Sprague. | 

And it is also further ordered, adjudged, and decreed that Gorham 
P. Pomroy, of Providence, in said county, be, and he hereby is, 
appointed assignee of said S02 shares of said stock of said (Quidnick 
Company, with all the powers and liabilities set forth in chapter 237 
of the Public Statutes of Rhode Island. 

Mntered as decree of court August 25, 1883 
By order: 

HERBERT ALMY, 
Assistant Clerk. 
A true copy. 
Attest: {ae HERBERT ALMY, 
Assistant Cl rk. 
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9OG | Deposition of Charles B. Gould. 


Cuaries B. Goutp, of Providence, in the county of Providence 
and State of Rhode Island, being sworn to testify the truth, the 
whole truth, and nothing but the truth, and examined on the part 
of the said Quidnick Company and others, respondents in said suit, 
doth depose and say as follows: 

Direct examination by Coartes H. Parkuurst, Esq.: 

[Interrogatory 1. What is your name, age, residence, and occupa- 
tion ¢ 

Answer. Charles B. Gould; 39 years; Providence, R. [.; secre- 
tary and treasurer of the Quidnick Company and secretary and 
treasurer of the Union Company. 

[ut. 2. How long have you held the offices of secretary and treas- 


} 


urer of the Quidnick Company ? 


Ans. Ever since September first, 1853. 

Int. 5. Did vou at any time make any agreement or combination 
with the respondents, Gorham P. Pomroy, Claudius B. Farnsworth, 
Steph 1) [larris, and the Union Company, to dispose of the real 
estate and manufacturing property of- said Quidnick Company to 
the said Union Company lor the p Irpose of depreciating the value 

complainant, Kvan Ran plies stock In said company or to 
nt his se lling the same for anvel bbe like its true value, or to 


hi said Randolph irom recelvibg ny divide nds on sald stock ° 
him of his rights and privileges as 


sf 


belonging to him, or to deprive 
a stockholder in said company, or to divert the assets and property 


of said Quidnick Company from their legitimate use to an unlawful 
purpose ¢ If so, state fully what agvreement or combination you 
made with said parties or any of 

Ans. I did not. 

Int. 4. Did the Union Company, to your knowledge, make any 
agreement or combination with the respondents, B. B. & KR. Knight, 
to wrong the complainant, Evan Randolph, and the true siock- 
holders in said Quidnick Company by comp 
prope rty oft said Quidnick Company and to ace said property out 
of the possession and control of said (Juidnic ompany, or LO injure 

the complainant and the stockholders of said Quidnick Com- 
297 = pany by impairing the market value of their stock and pre- 

venting them from receiving dividends and voting thereon ? 
If so, state what agreement was made by the Union Company with 
B.B. & R. Knight.’ 

Ans. Not to my knowledge. 

Int.5, Will you annex to your deposition in this case certified 
copies of the records of the 1] ‘k Company, commencing with 
August 51, 1883, down to and including June 6, 18547 

Ans. I will. 


(The copies referred to are hereto annexed, marked Exhibit 17.) 


Int. 6. Did you as treasurer of the Quidnick Company pay to 
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Zechariah Chafee, trustee and assignee, the dividend of twenty doi- 
lars per share upon 4,022 shares of the capital stock of said company 
after the decree of the supreme court in the interpleader case had 
been entered ? 

Ans. Well, that was paid into court. 

Int. 7. Did you subsequently pay to said Chafee, trustee, a further 
dividend upon said 4,022 shares? And, if so, state what was the 
amount of that dividend. — 

Ans. I did; dividend of one hundred and twenty-five dollars per 
share in cash and fifty-five and one-third dollars per share in mort- 
gage notes of the A. & W. Sprague Manufacturing Company. 

Int. 8. Did the Quidnick Company on or about December 10, 
1883, advertise its manufacturing property 1) Covington and War- 
wick, in this State, for sale at public auction,at the office of Wilham 
Hi. Hall, in the city of Providence, on the tenth day of January, 
1884? If so, will you please look at the paper now shown you and 
state if that is the advertisement of said sale? 

Ans, They did. Thisisa COpy of the advertisement. 

(The copy referred to is hereunto annexed, marked Exhibit 18.) 

Int. 9. To whom was said property sold at said auction sale? 

Ans. To the Union Company. : 

Int. 10. For what price ? 

Ans. Well, two hundred and sixty thousand dollars, I think it 


was—the whole amount. ~- 
Int. 11. State whether or not that amount, 260,000 dollars, was, 
subsequently to the sale, paid by the Union Company to the Quid- . 


nick Company. 
Ans. It was, 1f that was the amount paid for the property. 
298 Int. J2. Did they or not pay the price to the Quidnick 
Company which they bid at the sale? 
Ans. ‘They did. 


Cross-examination by Wintram H. Baker, Esq.: 


[Interrogatory 1. Was there any reason that you know of why the 
property of the Quidnick Company was sold r. 

Answer. Well, | suppose because they wanted to settle the estate. 

[nt. Zz, Who wanted to settle Up the estate ? 

Ans. The Quidnick Company. 

Int. 3. What was done with the money received by the Quidnick 
Company from the Union Company for the purchase of the prop- 
erty of said Quidnick Company ? —_ 

Ans. Deposited in the bank for the time being, and afterwards 
dividends were declared and paid on 4,022 shares of the capital stock 
to Z. Chafee, trustee, and the balance Vas deposited in the bank— 
that is, less other payments made. 

Int. 4. What was the amount paid to Mr. Chafee? 

Ans. $583,190. 

Int. 5. Where was this money derived from ? 

Ans. From the sale of the property, partly, and the balance from 


money paid over by Z. Chafee, trustee. - 
, ty be t an oy bis, 
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Int. 6. How much of the balance did you deposit in the bank 
after paying over said sum to Mr. Chafee? 

Ans. Well, I didn’t deposit any; it was in the bank before. 

lnt. 7. Was there any money left after the said payment to Mr. 
Chafee; and, if so, what amount? 

Ans. There was; about $97,000 on hand at the present day. 

Int. 8. What bank is that in? 

Ans. I decline to answer. 

Int. 9 Will you answer the previous question, or do you still 
persist in refusing to answer it? 

Ans. The counsel for the respondent advises me not to answer the 
question,on the ground that the complainant in his bill shows no 
right to make any such inquiry of me. 

Int. 10. How much did the Union Company receive from Bb. B. & 
Rn. Knight for the property purchased by them of said Union Com- 
pany which had been acquired by said Union Company from said 

Quidnick Company ? 
2Q9) Ans. $175,000, | think, was the amount paid. This was 
for the real estate. 

Int. 11. What part of. the property acquired by the Union Com- 
pany from the Quidnick Company was sold to said B. B. & R. 
Knight? - 

Ans. The Arctic Mill estate. 

Int. 12. What was done with the balance of the property pur- 
chased by the Union Company of said Quidnick Company ? 

Ans. Sold to Wilham D. Davis. 

nt. 15. For what consideration ? 

Ans. For the sum of $225,000, I think it was. 

Int. 14. When was this last-mentioned property sold ? 

Ans. I don’t remember the date. 

Int. 15. Is the deed on record from the Union Company to said 
Davis ? 

Ans. I presume it is. I would not know-about it myself. The 
sale, | think, was made last spring. and the deed, I think, was made 
to the Quidnick Manufacturing Company. 

Int. 16. Who were the stockholders in the Union Company ? 

Ans. There are so many I can’t remember ; about 170. 


Redirect examination by Cuar tes H. Parkuurst, Esq. : 

Int. 15. Was there not, Mr. Gould, a fund to pay the dividends 
declared on the 327 shares of the capital stock of the Quidnick 
Company claimed by Claudius B. Farnsworth as administrator and 
by Appleton Sturgis in the suit now pending in the circuit court of 
the United States, deposited under the order of that court to the 
credit of the ease ? 

Ans. Well, there is a special deposit for the first dividend of 
twenty dollars a share. 


CHARLES B. GOULD. 


Subseribed by the said Charles B. Gould in my presence this 


fifth day of February, A. D. 1855. 


ISAAC H. SOUTHWICK, Jr., Examiner. 
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300 exureir 17. 
(Pag s 225 to 247, inclusive .) 


Referred to by Charles B. Gould in lis answer to interrogatory o 
of his loregoing direct examination, 


Attest : I. HW. SOUTHWICK, Jr., Examiner. 


ProviIDENCE, Kt. L, August 31, 1550. 
Meeting of stockholders of Quidnick Company, held at Jo Wey- 
bosset street, at 1] a. m. this day 
The meeting was convened at time and place named in a written 
eall to William Sprague, president, signed by all the stockholders, 
which meeting he failed to eall. 
The president, William sprague, having failed to call said meet- 


ing, G. P. Pomroy and C. b. Farnsworth, administrator, represent- 
ing all the stock of said Quidnick Company, issued a call for this 


meeting. 

The meeting Was eall d LO ord: r by U. I}. larnsworth. 

Present: G. P. Pomroy, representing four thousand and twenty- 
Wo shares, ilS asslone > Appoint d by Lhe SUPT me eourt of this State, 
ind ©. B. Farnsworth, administrator of the estate of Edwin Hoyt, 
representing three hundred twenty-seven shares. 

T. W. Waterman was appointed clerk pro tem. in absence of the 
regular clerk of the company. Upon motion of Mr. Pomroy the 
meeting was adjourned until September 1, 1585, at 2 p. m., at same 
place. 

(Signed) T. W. WATERMAN, 


‘a? | ; - 
Clerk pro lem. 


PROVIDENCE, R. [., September 1, 1888. 
An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day at 55 Wevbosset street, at 2 o'clock p. m. 
last meeting read and approved. 


Records of o 
Present: All the stockholders, as follows: Gorham P. Pomroy, 
assignee, representing four thousand twenty-two shares, and C. L3. 
Farnsworth, administrator, representing three hundred twenty- 
seven share S. 
()] Voted, That William Sprague be, and he is hereby, re- 
moved from his othice as treasurer of the Quidnick Company, 
Vote dd, That W liam Sprague be, and be is her by, removed from 
the oflice of secretary of the Quidnick Company. 
Vote d. Phat the Se Vt ral ( thi Cs of resi] rf nt, treasurer, and SeCcTe- 
tarv of thre Quidnick Comp Ly be, and are le reby, declared Vacant. 
Voted, That the certificate purporting to have beeu issued to Evan 
Randolph of four thousand and tw ntv-lLwo shares of the capital 
stock of the Quidnick Company, dated August 1). ISSS. signed by 
William Sprague, president, and W. Sprague, secretary, is hereby 
declared to be null and void and to have been issued without lawful 
authority | 


} 
t 
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Voted, That Gorham P. Pomroy, as assignee of William Sprague, 
Amasa Sprague, Fanny Sprague, Mary Sprague, and the A. & W. 
Manufacturing Company, is hereby declared to be the lawful owner 
and holder of four thousand and twenty-two shares of the capital 
stock of said Quidnick Company, as shown by the decrees of the su- 
preme court of this State, and 1s entitled to vote thereon. 

Stephen Harris was elected president of this company, and Charles 
b. Gould secretary and treasurer. 


\ ote d, That the secretary be, and he is hereby, directed to demand 
of William Sprague, late treasurer and secretary of the Quidnick 
7 acne; or any other person at lding sald othices, the record book, 
the stock transfer book, the certificate book, and all other books and 
prope rty of said COMpany, and in case of his failure to obtain the 
same that application be made to th supreme court for a mandamus 
requiring r sald Spr gue OF other persons to deliver said books to said 
Quidnick Company. 

Adjourned to September 35, 1883, at 2 o’clock p. m. 

Attest: CHARLES B. GOULD, Secretary. 

PROVIDENCE, R. I , September oy ISS3. 

An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day, at 835 Weybosset street, at 2 o’clock p. m 

Present: Gorham P. Pomroy, assignee, representing fourthousand 
twenty-two shares. 

—_ Adjourned to September 4, 1585, at 2 o'clock p. m. 

Attest: CHARLES Bb. Gt IULD, Secretary. 
oO? PROVIDENCE, R. I. Seple mber 4, 1883 

An adjourned meeting of the stockholders of the Quidnick Com- 


pany was held this day, at 35 Weybosset street, at 2 o’clock p.m 


Present ‘Gorham - Pomroy, assigné C, repre senting iour thousand 
twenty-two shares. 

Adjourned to September 5, 1885, at 2 o'clock p. m. 

Attest CHARLES B. GOULD, Secretary. 


[_ ee 


ProvipENcE, R. 1., September 5, 1885. 
Nn adjourn d mee ting of the sto kha Iders of the Quidnick (om- 
paris Was it ld this day, al a) Wevbosset street, at 2 o clock }). Th. 
Present: Gorham P. P omroy, assignee, repres¢ nting four thousand 
Lw hnty-two shares. 
Adjourned to September 6, 1885, at 2 o'clock p. m. 
Attest : CHARLES BL. GOULD, Seeretary. 


PROVIDEN 4 it. @ Septem rb. ISS5. 


An adjourned meeting of the stockholders of the Quidnick Com- 
pany Was held this day, at ye) \W ev boss L street, at 2 o clock |. 
Present: Gorham P. Pomroy, assignee, representing.jour t aime aed 


. 


twenty-two shares. 
Voted, That Benjamin F. Butler, Roger A. Pryor, Andrew B. Pat- 
ton, and Jerome B. Kimball are not authorized to appear as solicit- 
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ors or attorneys for the Quidnick Company in any suits or proceed- 
ings pending in any courts. 

Vote 1, That the secretary furnish to said Butler, Prior, Patton, and 
Kimball a copy of the foregoing vote by mail. 

Adjourned to September 7, 15835, at 2 o’clock’p. m. 

Attest: CHARLES B. GOULD, Secretary. 


ProvIpDENCE, R. I., September 7, 1888. 

An adjourned meeting of the stockholders of the Quidnick Com- ‘ 
pany was held this day, at 35 Wevbosset street, at 2 o’clock p.m. 
303 Present: Henry W. Gardner, re presenting, by proxy, four 


thousand twenty-two shares, held by Gorham P. Pomroy, 
assignee. 
Adjourned to September 8, 1883, at 2 o’clock p. m. 
Attest : CHARLES B. GOULD, Secretary. 


PROVIDENCE, R. I., September 8, 1883. 
An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day, at 55 Weybosset street, at 2 o’clock p. m. 
Present: Henry W. Gardner, representing, by proxy, four thou- 
sand twenty-two shares, held by Gorham P. Pomroy, assignee. 
Adjourned to September 10, 1883, at 2 o’clock p. m. 
Attest : CHARLES B. GOULD, Secretary. 


PROVIDENCE, R. I., September 10, 1888. ‘ 
An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day, at 35 Weybosset street, at 2 o’clock p.m. 
Present: Henry W. Gardner, representing, by proxy, four thou- 
sand and twenty-two shares, held by Gorham P. Pomroy, assignee. 
Adjourned to September 11, 18583, at 2 o’clock p. m. 
ae: CHARLES B. GOULD, Secretary. 


PROVIDENCE, R. L., September 11, 1883 
An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day, at 35 Weybosset street, at 2 o’clock p.m. 
Present: Henry W. Gardner, representing, by proxy, four thou- 
sand and twenty-two shares, held by Gorhi am P. Pomroy, assignee. 
Adjourned to Septem ber 14, 1883, at 2 > o'clock p. mm. 
Attest : CHARLES B. GOULD, Secretary. 


PROVIDENCE, R. [., September 14, 1883 
An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this 5 dee at 35 Weybosset street, at 2 o’clock 
». mM. 
304 Present: Gorham P. Pomroy, assignee, representing four 
thousand and twenty-two shares. 
Adjourned to September 15, 1883, at 2 o'clock p.m. 
Attest : CHARLES B. GOULD, Secretary. 
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ProvipEnce, R. I., September 15, 1883. 


An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day, in the court-house, at 2 o’clock p. m. 

Present: Gorham P. Pomroy, assignee, representing four thou- 
sand twenty-two shares. 

Adjourned to 5 o’clock p. m. this day. 

Attest : CHARLES B. GOULD, Secretary. 


Provipencr, R. I., September 15, 1883. 


An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day, at 35 Weybosset street, at 5 o’clock p. m. 

Present: Gorham P. Pomroy, assignee, representing four thou- 
sand and twenty-two shares. 

Adjourned to September 17, 1883, at 2 o’clock p. m. 

Attest: CHARLES B. GOULD, Secretary. 


ProvipDENcE, R. I., September 17, 1883. 


An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day, at 35 Weybosset street, at 2 o’cloek p. m. 

Present: Gorham P. Pomroy, assignee, representing four thou- 
sand twenty-two shares. | 

Adjourned to September 18, 1885, at 2 o’clock p. m. 

Attest : CHARLES B. GOULD, Secretary. 


ProvipENce, R. I., September, 18; 1888. 
? } b | 


An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day, at 35 Weybosset street, at 2 o’clock p. m. 

Present: Gorham P. Pomroy, assignee, representing four thou- 
sand twenty-two shares. 

Adjourned to September 19, 1883, at 2 o'clock p. m. 

Attest: CHARLES B. GOULD, Secretary. 


305 ProvipEnce, R. IL., September 19, 1883. 


An adjourned meeting of the stockholders of the Quidnick 
Company was held this day, at 35 Weybosset street,at 2 o’clock p. m. 
Present: Gorham P. Pomroy, assignee, representing four thou- 
sand twenty-two shares. 
Adjourned to September 20, 1883, at 2 o’clock p. m. 
Attest : CHARLES B. GOULD, Secretary. 


ProvipENcE, R. L., September 20, 1883. 

An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day, at Henry W. Gardner’s office, in the post 
office, at 2 o’clock p. m. 

Present: Gorham P. Pomroy, assignee, 1opresenting four thou- 
sand twenty-two shares. 

Adjourned to September 21, 1885, at 2 o’clock p. m. 

Attest : CHARLES B. GOULD, Secretary. 


vdI—215 
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PROVIDEN E, R. a Septe mber at, 1SS5. 


An adjourned meeting of the stockholders of the Quidnick Com- 
pany Wis held this day, cil De Wey bosset street, al 2 o'clock }). lil. 

Present: Gorham P. Pomroy, assignee, representing four thou- 
sand twenty-two shares. 

Adjourned to September 24, 1883, at 2 o’clock p. m. 

Attest : CHARLES B. GOULD, Seerelary. 


PROVIDEN( ie i. Sept miber 24, 1SS3. 


A> adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this dav at 55 Wey bosset street. 

Present: Gorham DP. Pomroy, assignee, representing four thou- 
sand twenty-two shares 

Adjourn d to Septem ber 23, 1883, at 9 o clock a, m. 

Attest : CILARLES B. GOULD, Seeretary. 


306 Provipence, R. L., September 25, 1883. 


An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day, at 50 Weybosset street, at 9 o'clock a. m. 

Present: Gorham LP. Pomroy, assignee, representing four thou- 
sand twenty-two shares. 

Adourned LO Septem ber 26, . 138585, at Z o clock }). MN. 

Attest: CHARLES B. GOULD, Secretary 


PROVIDENCE, R. I., September 26, 1883. 


An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day, at Ilenry W. Gardner's office, in the post 
otlice, at 2 clock }). 1 

Present. Gorham LP. Pomroy, assignee, representing four thou- 
sand twenty-two shares. 

Adjourned to Saturday, September 29, 18585, at 2 o'clock p. m. 

\ttest : CHARLES B. GOULD, Secretary. 


ProvipeNnce, R. I., September 29, 1883. 


An adjourned meeting of the stockholders of the Quidnick Com- 
pany waspheld this day, at 50 Weybosset street, at 2 o’clock p. m. 

Present: Gorham LP. Pomroy, assignee, representing four thou- 
sand tweilty-two shares. 

Aajonmped LO October a IS8So, at 12 o clon k m 

Attest CHARLES B. GOULD, Secretary. 


PROVIDENCE, R. ]., October 1. 1883. 


? 


An adjourned Lr ee Ling Oo} the stoekholade rs of] thie Quidniek (‘om- 
pany was held this day, at 55 Wevybosset street, at 12 o'clock m. 

Present: Gorham P. Pomroy, assignee, representing four thou- 
sand twenty-two shares. 

Adjourned to October 3, 1883, at 2 o’elock p. 


ce G4 ] 
Attest: CHARLES B. GOULD, Sceretary. 
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PROVIDENCE, R. I., October 3, 1883. 


oO, 
An adjourned meeting of the stockholders of the Quidnick 
Company was held this day, at Henry W. Gardner's office, in the 
post office, at 2 o'clock p.m 
Present bape P. Pomroy, assignee, representing four thou- 
sand twenty-two shares. 


Adjourned to October 6, 1883, at 2 o’clock p. m. 
Attest: CHARLES B. GOULD, Secretary. 


a 


Provipence, R. I., October 6, 1883. 


An adjourned meeting of the stockholders of the Quidnick Com- 


any was held this day, at 35 «Fe ase street, at 2 o'clock p. m. 
pan | | yo 
Present: Gorham P. Pomroy, assignee, representing four thou- 


bil. 
sand twenty-two shares. 
Adjourned to October 138, 1883, at 2 o’clock p. m. 
Attest: CHARLES B GOULD, Secretary. 


PROVIDENCE, R. I., October 18, 1883 


An adjourned meeting of the stockholders of the Quidnick Com- 
Dany Was held this day, at So W ey bosset street, at 2 o’clock p. m 
resent: Gorham P. Pomroy, assignee, representing four thou- 


sand twenty-two shares, 
Adjourn d to October 20, 1883, at 2 o'clock }>. mn. 
Attest CHARLES B. GOULD, Secretary. 


ProvIDENCE, R. [., October 20, 1883 
An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this dav, at 35 We v bosset street. at 2 o clock p. m 

Present: Gorham P. Pomroy, assignee, representing four thou- 


sand twenty-two shares. 


Adjourned to October 27, 1553, at 2 o’clock p. m 
Attest : CHARLES B. GOULD, Secretary. 


ProvipEence, R. 1., October 27, 1883. 
An a a ge ineeting of the stockholders of the Quidnick 
Was he ld, at He ry WW. Gardner's office, 1n the post othiee, 


2 o'clock p. m. 


Present: Henry W. Gardner, representit 
ld by Gorham IP. Pomroy, assignee. 


SUS 


Company 
ut 
g, by proxy, four thou- 


sand LwWwe nty-two shar Se hel 
Adjourned to November 5, 1883, at 2 o'clock p.m 
\ttest: CHAR L, Es B. GOULD, Secretary. 


PROVIDI NCE, RR a Novembre r De LSS3. 
An wi meeting of the stockholders of f the ee Com- 
pany was held, at 35 Wevbosset street, at 2 o’clock p. 1 
Present: Gorham P. Pomroy, assignee, r month = four thou- 
sand twenty -LWO pe wat ~ 
Adjourned to November 10, 1555, at 2 2 o'clock >. In. 
Attest CHARLES B. GOULD, Secretary. 
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PROVIDI NCE, R. a Novembe r 10, LSS5. 
An adjourned meeting of the stockholders of the Quidnick Com - 
pany was held, at 30 \V ey bosset street, al 2 o'clock Ty. Tht. 
Present: Gorham P. Pomroy, assignee, representing four thou 
sand Lwenly-two shares. 
Adjourned to November 17, 1853, at 2 o'clock p. Im. 
Attest : CHARLES B. GOULD, Secretary. 


ProvipENCE, R. I., November 17, 1885. 

An adjourned meeting of the stockholders of the Quidnick Com- 
peny was held this day, at Henry W. Gardner’s office, in the post 
oflice, at 2 o'clock p.m. y 

Present: Henry W. Gardner, representing, by proxy, four thou- 
sand twenty-two shares held by Gorham P. Pomroy, assignee. 

Adjourned to November 24, 1883, at 2 o'clock p.m. 

Attest: CHARLES B. GOULD, Secretary. 


0D PROVIDENCE, Rt. hen November 24, LSSS3. 
An adjourned meeting of the stockholders of the Quid- 

nick Company was held this day, at 35 Weybosset street, at 2 o’clock 
p. I. 

Present: Gorham P. Pomroy, assignee, representing four thou- 
sand twenty-two shares. 

Adjourned to December 1, 1883, at 2 o'clock }). mm. . 

Attest : CHARLES B. GOULD, Seerdtary. 


PROVIDENCE, R. [., December 1, 1883. 
An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day, at 55 Weybosset street, at 2 o’clock p. m. 
Present: Gorham PI. Pomroy, assignee, representing four thou- 
sand twenty-two shares. 
Adjourned to December 3, 1885, at 2 o’clock ». mM. 
Attest : CHARLES B. GOULD, Secretary. 


PROVIDENCE, R. 1., December 3, 1883. 


An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day, at 2 o'clock Py. In., at the office of Henry W. 
Gardner, in the post ottice. 

Present: Gorham P. Pomroy, assignee, representing four théu- 
sand twenty-two shares. 

Adjourned to December 4, 1883, at 2 o’clock p. m. 

Attest: CHARLES B. GOULD, Secretary. 


| PROVIDENCE, R. I., December 4, 1883. 
An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day, at 2 o’clock p. m.,at 35 Wevbosset street. 
Present: Gorham P. Pomroy, assignee, representing four thou- 
sand twenty-two shares. 
Adjourned Lo December d, L385. at ? o cloek }). nh). 
Attest : CHARLES Lb. GOULD, Secre tary. 
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310 PROVIDENCE. R. I.. December 8, 1883 


An adjourned meeting of the stockholders of the Quid- 
nick Company was held this day, at 2 o’clock p. m., at 835 Weybosset 
street 

Present: Gorham P. Pomroy, assignee, representing four thou- 
sand twenty-two shares. 

Adjourned to December 10, 1883, at 2 o'clock p. m. 

Attest: | CHARLES B. GOULD, Secretary. 


ProvipENcE, R. L., December 10, 1883. 


An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day, at 2 o'clock p. m., at Henry W. Gardner’s 
ollice, in the post othice. 

Present: Gorham P. Pomroy, assignee, representing four thou- 
sand twenty-two shares. 

Adjourned to December lt, 1SS5, at 2 o'clock Pp. I. 

Attest: CHARLES Bb. GOULD, Secretary. 


PROVIDI NCE, . | , Dee mber a8 LSSS. 


An adjourned meeting of the stockholders of the Quidnick Com- 
pany Was held this day, at Z o clock }) een oe c;. 3 larnsworth’s 
ollice, in the Board of ‘Trade building, the pore sident in the chair. 

Present: Gorham P. Pomroy, assignee, representing four thou- 
sand twenty-two shares, and U. 1} Farnsw rth, administrator, rep 
esenting three hund ‘ed and twenty-seven shares 

Voted, That t his corpor eT aad 
mills and'machinery, stock and s sy pli s in its said mills, situated in 
(‘Coventry and Warwick, in county of Kent, at public auction, to the 
highest bidder, for cash, at a vr itll 1 the city of Providence to be 
fixed by its wich pear on the tenth day of January, 1554, at 12 
o clock noon, 

Adjourned to Thursday, December 15, 1583, at 11 o’clock a. m., 
at saipe place. 


owe 


ispose of its real estate, 


' 


— 


1] 
7 
ti 
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Attest : CHARLES B. GOULD, Secretary. 
oll ProvipENCcE, KR. 1., December 13, 1883 
An adjourned meeting of the stock hol lers of the Quid- 
nick Company was held this day, at 11 o'clock a.m., at C. B. Farns- 


worth’s office, in the Board of Trade building the president in the 
chair. 

Present: Gorbam P. Pomroy, assignee, representing four thou- 
sand twenty-two shares, and C. B. Farnsworth, administrator, rep- 
resenting three hundred twenty-seven shares 

l‘orms for advertising the sale of the mill estates belonging to 
this company were submitted by C. Hl. Parkhurst, and the details 
for the same were left Lo be munaged by t he president and (©. A. 
Parkhurst. 

Adjourned Lo Thursday, December 0). ISS. | Be oc ‘loe k . tee 

Attest : CHARLES Bb. GOU LD, Secretary. 
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PROVIDENE OF R. December 20, 1SSS. 


An adjourned meeting of the stockholders of the Quidnick Com- 
panv was held this day, at 11 o’clock a. in., at 35 Weybosset strest. 

Present: Gorham P Vomroy, assignee, representing four thou- 
sand twenty-two shares 

Adjourned to Saturday, December 29, 1888, at 11 o’clock a. m. 

Attest: CHARLES B. GOULD, Secretary. 


ProvipENceE, R. I., December 29, 188s. 


An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held this day, at 11 o’clock a.m., at Henry W. Gardner's 
office, in the post office. 

Present: llenry W. Gardner, r pore senting, by proxy, four thou- 
sand Lwe hty-tWwo shysure s, at | by (sorham r. Pomroy, assignee. 
Adjourne d to Saturday, January Oo, 1SS4, at 11 o'clock a. m. 


Attest : CHARLES B. GOULD, Secretary. 


, PROVIDENCE, R. # January D, 1SS4. 
An adjourned meeting of the stockholders ot the Quidnick Com- 
pany was held this day,at 11 o'clock a. m., at 35 Wevbosset street. 
Present: Gorham P. Pomroy, assignee, representing four thou- 


sand twenty-two shares. 
O12 Adjourned to Thursday, January 10, 1884, at 11 o’clock 
a. 
Atiest : CHARLES B. GOULD, Seeretary. 
ig January LO. LSS4. 


PROVIDENCE, 
> ) been . ‘ ] ’ ; 4 . 
An adjourned meeting of the stockholders of the Quidnick Com- 


! 

’ : 4 i . } : 4 i : } } ed 4 
pany Wills fit this aay, tlt OCIOCK a M.. abt oo \\ ey boss t street. 
Present orham ’. Pomroy. dissighee, repre St nting four thou- 


sand twe Hty-tLWwo shares. 
Adjourned to meet at 2 o’clock p.m. this day. 
Attest: CUIARLES B. GOULD, Secretary. 


PROVIDENCE, R. I, January 10. 1SS4. 
An adjourned meeting of the stockholders of the Quidnick Com- 
pany Was held this day, at ? o'clock p. m., at 35 Wevbosset street. 
Present: Gorham P. Pomroy, assignee, representing four thou- 
sand twenty-two shares. 
Adjourned to Saturday, January 19, 1884, at 2 o’clock p.m. 
Attest: CHARLES B. GOULD, Secretary. 


‘PROVIDENCE, R. L., January 19, 1884. 
An adjourned meeting of the stockholders of the Quidnick Com- 
pany Wiis held this day, at Zi ‘Clog k }). In., al os) W ev bosset Street. 
Present: Gorham P. Pomroy, assignee, representing four thou- 
sand twenty-two shares. 
\djourned 
Attest: CHARLES B. GOULD, Secretary. 
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PROVIDENCE, R. I., March 12, 1884. 
A special meeting of the stockholders of the Quidnick Company 
was held this day, at 12 o'clock m., at the office of Stephen Harris, 
74 Westminster street. 


3135 The meeting was held at the time and place named in a 
written call to the secretary signed by G. P. Pomroy, assignee, 


representing four thousand twenty-two shares, the foliowing being a 


COPY : 
PROVIDENCE, March 7, 1854. 
To C. B. Gould, seeretary of the Quidnick Company. 

Dear Sir: You are hereby requested to call a special meeting of 
the Quidnick Company, to be hie ld ul the othee of Stephen Harris, 
74 Westminster street, in the city of Providence, on Wednesday, 
March 12, 1884, at twelve (12) o’clock m. 

Respectfully, 
(Signed) G. P. POMROY, Assignee. 


The meeting was called to order by the seer lary, the president 
being absent. 

Present : Gorham P. Pomroy, assignee, representing four thousand 
twenty-two shares, and C. B. Farnsworth, administrator, represent- 
ing three hundred twenty-seven shares. 

Adjourned to meet March 13, 1884, at the same time and place. 

Attest : CHARLES B. GOULD, Secretary. 


PROvIDENCE, R. I., March 15, 1884. 

An adjourned meeting of the stockholders of the Quidnick Com- 
pany was held at the oflice of Stephen Harris, 74 Westininster street, 
this day al | yA o clock Ih). 

The meeting was called to order by the president 

Present: Gorham P. Pomrovy, assignee, representing four thousand 
twenty-two shares, and Claude J. Farnsworth, representing, by proxy, 
three hundred twenty-seven shares, held by C. B, Farnsworth, ad- 
ministrator. 

Voted, That the records of meeting September 1, 1883, and the 
records of all subsequc nt meetings be dpproved, 

Voted, That the date of March 14, 1884, be inserted as the time of 
paving the dividend, as per following vote : 

Voted, That a dividend of twenty dollars per share upon the out- 
standing shares of stock in the company is hereby declared payable 

to the lawful stockholders on and after Mareh 14, 1884, atthe 
314 ~~ office of the treasurer, Charles B. Gould, No. 5 Washington 
street, in the city of Providenes 

Voted, That whereas Zechariah Chafee, of Providence; Thomas 
©. Greene, of Providence. receiver of the franklin Institution for 
Savings; Evan Randolph, of Philadelphia, Pennsylvania ; Claudius 
5. Farnsworth, administrator, with the will annexed, upon the 
estate of Edwin Hoyt, in Rhode Island; Gorham P. Pomroy, of 
Providence, assignee of the A. & W. Sprague Mannfacturing Com- 


204 JOIN S. JENCKS ET AI.., EXECUTORS, &¢., VS. 


pany; Fauny Sprague, Mary Sprague, Amasa Sprague, and Wiliiam 
Sprague and Appleton mn a 0! sg city and State of New York, 
respectively claim to be owners of or to haye certain claims upon 
the shares of the cap! he stock of this company and to be entitled to 
receive dividends thereon : 

It is voted that a bill of interpleader be at once filed by this com- 
pany in the supreme court against all said parties to determine the 
title of said parties, respective ly , 0 said share ‘Ss of sald stock. 

Voted, That the treasurer is hereby directed to deposit in the reg- 
istry of the supreme court the amount of the dividend this day de- 
clared when the bill of interpleader is filed. 

Adjourned. 

Attest : CHARLES B. GOULD, Secretary. 


Provipence, R. 1, April 9, 1584. 

The annual meeting of the stockholders of the Quidnick Company 
was held this day, at 5 o’clock p. m., at 35 Weybosset street, notice 
of the same in accordance with by-laws having been given. 

The meeting was called to order by the secretary, the president 
being absent. 

Present : Gorham P. Pomroy, assignee, representing four thousand 
twenty-two shares. 

Records of last meeting are read and approved. Stephen Harris 
was re-elected president and Charles B. Gould re-elected secretary 
and treasurer of this company. 

Attest : CHARLES B. GOULD, Secretary. 


PROVIDENCE, R. [., June 6, 1884. 
A special meeting of the stockholders of the Quidnick Com- 
315 pany was held this day, at 11 o’clock a. m., at the office of 
the company, 0 Washington street. 

The meeting was called to order by the president. 

Present: Hlenry W. Gardner, represe ov a by proxy four thou- 
sand twenty-two shares held by Gorham P. P omroy, assignee. 

Reeords of last. me eting are read and approve G. 

Voted, That a stock dividend of one hundred and twenty-five 
dollars per share on the outstanding shares of the capital stock of 
this company is hereby declared, payable in cash out of the capital 
of this company, in liquidation, on demand, at the office of the com- 
pany, No. 5 Washingt ton street, Providence, R. 1.: and also a fur- 
ther dividend of 55} dollars per share on said stock, payable in 
mortgage notes of the A. & W. Sprague Manufacturing Company 
held by th is company. 

Voted, That the treasurer of this company is hereby directed to 
pay the stock dividend this day declared on 4,022 shares of the 
capital stock of this company held by Zechariah Chafee, trustee, in 
pledge, as shown by we stock transter book of the company, to said 
Zechariah Chafee, trustee, pays ible on demand, at the office of the 
company. 

Voted, ‘That the president and treasurer of this company be, and 
they are hereby, authorized on behalf of the company to make, exe- 
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cute, and deliver to the Union Company of Providence a deed of 
the Quidnick Mills estate in Coventry, R. I., sold to said Union 
Company, at auction sale, on the tenth day of January, A. D. 1884, 
for the sum of $160,000, in accordance with the terms of said auction 
sale, and to affix the seal of the company thereto. 

Adjourned. 

Attest : CHARLES B. GOULD, Secretary. 


Exursit 18. 


Referred to by Charles B. Gould in his foregoing deposition and 
by him furnished to me as part of his answer to Interrogatory 8 of 
his said deposition. 

Attest : l. H. SOUTHWICK, Jr., Examiner. 


316 Valuable cotton mills, known as the Quidnick property, at 
auction. 


The Quidnick Company will sell at public auction, Thursday, 
January 10, 18584, at 12 o’clock noon, standard time, at the office of 
William H. Hall, auctioneer, No. 49 Weybosset street, in the city of 
Providence, R. I., its extensive and valuable manufacturing estates 
situated in Coventry and Warwick, in the State of Rhode Island, 
together with the machinery in the mills on said estate and its 
stock in process and other personal property in and about said 
mills. 

The property will be sold in two parce ls. as follows: 

First. The Arctic Mills estate, so called, situated at Arctic village, 
in said Warwick, on both sides of the road-bed or right of way of 
the Hartford, Providence and Fishkill Railroad Company and on 
both sides of the south branch of the Pawtuxet river, containing In 
all about ninety-nine and one-half (993) acres, together with the 
mill, boiler-house, tenement-houses, barns, and all other buildings 
and improvements thereon, and also the dams, water rights, rights 
of flowage, reservoir rights, including all rights belonging to said 
estate in the Quidnick Reservoir Company, and all other mghts and 
priv ile ges lo said Arctic Mills belonging. 

There are upon said estate a stone mill 312 feet in length and 68 
feet wide and 4} stories in height, with wing 95 feet by 50 feet, and 
a pump-house and boiler-house adjoining, built of stone. The mill 
contains 26,752 spindles. ‘There are upon the estate forty-five 
wooden tenement-houses, containing eighty-seven tenements, and 
also two barns. 

Second. The Quidnick Mills estate, so called, situated on both 
sides of said road-bed and on both sides of said south branch of said 
river, containing in all about one hundred and sixty-seven and a 
half (1674) acres, together with the mills, boiler-house, tenement- 
houses, store, boarding-house, superintendents house, barns, and all 
other buildings thereon. togethi r with all dams. water rights, rights 
of flowage, reservoir rights, including all rights in the Quidnick 
Reservoir Company appertaining or belonging to said estate, and 
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all other rights and privileges to said Quidnick Mills estate be- 
longing. 

There are upon said estate two stone mills, containing 31,360 
spindles. Mill number 1 is 415 feet in length and 50 feet in width 
and contains four stories, with an attic. Mill number 2 is 222 feet in 
length and 68 feet in width and contains three stories and an 

attic. 
o17 There are also upon the estate fifty-four wooden tenement- 
houses, with ninety-four tenements; a boarding-house with 
41 rooms, a superintendent’s house, a brick store, two boiler-houses, 
and two waste-houses, two barns, and other buildings. 

‘Terms of sale: Twenty per cent. of the purchase-money to be paid 
to the auctioneer at the time the property is struck off and the bal- 
ance to be paid within thirty days after the sale, when the deed will 
be delivered and POssSess lon oly I. 

The purchaser of each parcel of said estate will be required to take 
and pay for the stock in process and personal property at the ap- 
praisal already made, which will be announced at the time of sale. 

For further information concerning the property application may 
be made to Stephen Harris, president, 74 Westminster street, Prov- 
idence, or to the auctioneer. 

By order of the Quidnick Company: 


STEPHEN HARRIS, President. 
Deposition of Llerbert Almy. 


Hirrbert Avy, of Providence, in the county of Providence, State 
of Rhode Islard, being sworn to testify the truth, the whole truth, 
and nothing but the truth, and examined on the part of the said 
Quidnick Company and others, respondents in said suit, doth depose 
and say as follows: 


Direct examination by Cuartes H. Parkuurst, Esq.: 


Interrogatory 1. What is your name, age, residence, and occupa- 
tion *% 

Answer. Herbert Almy; °' vears: Providence, R. I.; assistant 
clerk of the supreme court, ’rovidence county, Rhode Island. 

Int. 2. Have you in your possession and custody the original ap- 
plication made by the Quidnick Company in the suit in equity No. 
1952, pending in the supreme court of the State of Rhode Island, to 
remove the injunction then existing upon said Quidnick Company, 
and the decree of said court issued thereon? If so, produce the 
same and annex a copy thereof to your deposition. 

Ans. I have and will. 


gg 


(The copies referred to are hereunto annexed, marked “ Exhibit 
19.”) 
Int. 5. Have you also the original papers in miscellaneous peti- 
tions pending in said court numbered 1877, 1878, 1879, 1880, 
318 and 1851; and, if so, will you please annex copies of the de- 
erees made by said court in all of said cases ? 
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Ans. I have and will. 

(The copies referred to are hereunto annexed, marked “ Exhibits 
20 to 24,” inclusive.) 

Int. 4. Will you state, Mr. Almy, whether certified coples of those 
several petitions numbered 1888, 1889, 1890, 1891, and 1892, together 
with the decrees thereon, are annexed to the respondents’ answer ? 

Ans. Yes, they are. 

HERBERT ALMY. 

Subscribed by the said Herbert Almy in my presence this fifth 
day of February, A. D. 1855. 

I H. SOUTHWICK, Jr., Examiner. 


Exuipir 19. 
(Pages 253 to 256, inclusive.) 


Referred to by Herbert Almy in his answer to interrogatory 2 of 
his foregoing deposition. 


Attest I. H. SOUTHWICK, Jr., Examiner. 


PROVIDENCE, 8¢: 


Supreme Court. March Term, 1554. 
Z. CHAFEE, Trustee, et al. ) 

Us, > 
QurIpNick ComMPANy etal. J 


‘ 


* . oe 
Equity, 1982. 
a 


The Quidnick Company respectfully shows that by permission of 
said court it has sold all its real estate and manufacturing property 
and has ceased to earry on the business of manufacturing, and has 
converted its real estate and other property into money, and has, 
under the deeree of said court, paid a divid nd out of its eapital to 
its stockholders: that by the decree of said court, entered on the tenth 
(10th) day of September, ISS1, it is now enjoined from contracting 

any debts and from disposing of its corporate property, and 
319 that its personal estate is now in the hands of C. B. Farns- 
worth, custodian; that there is no oceasion for the longer con- 
tinuance of said injunction or for the said custodian to longer retain 
possession ot said personal estate ; wherefore they pray that said 
decree of September 10, 1881, may be modified so fur that the iIn- 
junction restraining said company from incurring debts or other 
obligations and from disposing of anv part of its corporate estate 
or otherwise changing its condition may be dissolved, and that said 
custodian may be ordered to render and settle his accounts and pay 
over to sald company the sum now in his hands; and, thereupon, 
that said custodian may be discharged from his said trust. 
QUIDNICK COMPANY, 
By C. H. PARKHURST. 
' ZECHARIAH CHAFEE, 
Trustee, etc., 
PARKHURST. 


By his solicitor, C. FRANK 
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June 9, 1884.—Assented to: 7 
ALINGH AST. 


JAMES TI 
RT. 


I 
CHAS. HA 

A true copy. 
Attest: CHARLES BLAKE, Clerk. 


PROVIDENCE, 8¢: 
Supreme Court. March Term, 1884. 


Z. CHAFEE, Trustee, et al. 
vs. > Equity, 1932. 
Qurpnick Company et al. J 


Upon the foregoing petition of the Quidnick Company that the 
decree entered in the above-entitled cause, bearing date September 
10, A. D. 1881, may be so far modified that the injunction restrain- 
ing said company from incurring debts or other obligations and 
from disposing of any part of its corporate estate or otherwise chang- 
ing its condition, and also praying that Claudius b. Farnsworth, 
the custodian of the personal estate of said company, may be ordered 
to render and settle his accounts as said custodian and pay to said 
company the sum now in bis hands as said custodian, and thereupon 
be discharged from his trust— 

By consent of said complainant it is ordered, adjudged, and de- 

creed as follows: 
520 First. That the said decree of September 10, 1881, be so far 

modified that the injunction by said decree granted restrain- 
ing said Quidnick Company, its agents and servants, from contract- 
ing any debts or other obligations or entering into any engagement 
that in nV manher call be or become liens upon the corporate prop- 
erty or estate or subject it to liability, and from disposing of any 
part of the corporate estate or property or otherwise changing its 
present condition, be, and the same 1s hereby, dissolved. 

Second. That Claudius b. Farnsworth, Esq., the custodian of the 
personal estate of said company, appointed by said court by said de- 
cree, Is hereby ordered to forthwith file and settle his accounts as 
said custodian, and upon such settlement thereof to pay to said Quid- 
nick Company the sum in his hands upon such settlement, and to 
deliver to said company any personal estate other than monev in 
his possession, and thereupon be discharged as said custodian. 

Entered as the decree of the court this 11th day of June, 1884. 


By order: CHARLES BLAKE, Clerk. 


A true copy. 

Attest: - HERBERT ALMY, 
Assistant Clerk. 

J. H. STINESS, J. S. C. 
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I’, Exursir 20. 


Referred to by Herbert Almy in his answer to interrogatory 3 of 
rk, his loregoing deposition. 


Attest : I. H. SOUTHWICK, Jr., Examiner. 


“mp” 
PROVIDENCE, 8¢ : 


Supreme Court. March Term, 1883. 


NATIONAL BANK OF COMMERCE ef al. ) 
vs. No. 1877. 

the FANNY SPRAGUE, Assignee of William Sprague. | 
99 Upon the foregoing petition, upon hearing, it is ordered, adjudged, 
ind and decreed that Fanny Sprague, assignee of William Sprague of 
ng- 1,082 shares of the capital stock of the Quidnick Company, 
th 021 within twenty (20) days from’ the date hereof render unto 
rod 7 said court, under oath, an inventory of the effects, estates, and 
id credits conveyed to her by said William Sprague by the assignment 
on | dated December 24, 1878, and also within said time give bond, with 

sureties to the satisfaction of suid court, in the sum of one hundred 
a thousand dollars for the faithful performance of the trusts of said 

deed of assignment. 
” Intered as the decree of court, 75th day, M. T., 18835 (July 19, 
n. 1SS5). 
t- By order: HERBERT ALMY, 
‘t Assistant Clerk. 
# A true copy. 
y Attest: IL. 8. | HERBERT ALMY, 
s Assistant Clerk. 
EXHIBIT 21. 


Referred to by Herbert Almy in his answer to interrogatory 3 of 


his foregoing deposition. 


: | Attest : I. H. SOUTHWICK, Jr., Examiner. 


- 
ae 
** 


PROVIDENCE, 8¢: 
Supreme Court. March Term, 1585. 


NATIONAL BANK OF CoMMERCE et al. 
vs. > No. 1878. 

Fanny Spraaue, Assignee of William Sprague. 
Upon the foregoing petition, upon hearing, it is ordered, adjudged, 
and decreed that Fanny Sprague, assignee of Amasa Sprague of 1,052 
shares of the capital stock of the Quidnick Company, within twenty 


270 JOHN S. JENCKS ET Al 


,, EXECUTORS, &¢., VS. 
(20) days from the date hereof, render unto said court, under oath, 
an inventory of the effects, estates, and credits conveyed to her by 
said Amasa Sprague by the assignment dated December 22, 1873, 
and also within said time give bond, with sureties to the satisfaction 
of said court, in the sum of one hundred thousand dollars for the 
faithful performance of the trusts of said deed of assignment, ’ | 
Entered as decree of court, 75th day, M. T., 1883 (July 19, 1883 
by order: HERBERT ALMY, 
Assistant Clerk. 
A true copy. : 
Attest: [L. 8. ] HERBERT ALMY, 
Assistant Clerk. 
o22 EXHIBIT 22. 
Referred to by Herbert Aimy in his answer to interrogatory 3 of 
his foregoing deposition. 


Attest: I. HW. SOUTHWICK, Jr., Examiner. 


7 
4s \ 79 


PROVIDENCE, 8¢: 


Supreme Court. March Term, 1883. 


NATIONAL BANK oF CoMMERCE et al. ) 
"g | 

, , ge _ » No. 1879. 
Fanny SpraGue, Assignee of A. & W. Sprague Manu- { 
facturing Company. 


Upon the foregoing petition, upon hearing, it is ordered, adjudged, 
and deereed that Fanny Sprague, assignee of the A. & W. Sprague 
Manufacturing Company of 455 shares of the capital stock of the 
Quidnick Company, within twenty (20) days from the date hereof 
render unto said court, under oath, an inventory of the effects, es- 
tates, and eredits conveyed to her by suid A. & W. Sprague Manu- 
facturing Company by the assignment dated December 22, 1873, and 
also within said time give bond, with sureties to the satisfaction of 
said court, in the sum of forty thousand dollars for the faithful per- 
formance of the trusts of said deed of assignment. 

I’ntered as decree of court, 75th day, M. T., 1883 (July 19, 1883) 

By order: HERBERT ALMY, 

Assistant ( ‘Te rk. 

A true copy. 

Attest: {3s HERBERT ALMY, 
Assistant Clerk. 


Exunipit 23. 


Referred to by Herbert Almy in his answer to interrogatory 3 of 
his loregoing deposition 


Attest: I. H. SOUTHWICK, Jr., Examiner. 
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PROVIDENCE, 8 
Supreme Court. March Term, 1883. 


SECOND NATIONAL BANK et als. 
i Ss. “ No. LSSO. 
FANNY SpraGvue, Assignee of Mary Sprague. ) 


Upon the foregoing petition, apon hearing, it is ordered, adjudged, 
and decreed that Fanny Sprague, assignee of Mary Sprague of 601 
shares of the capital stock of the Quidnick Company, within twenty 
(20) days from the date hereof render unto said court, under oath, 
an inventory of the effects, estates, and credits conveyed to her by 
said Mary Sprague by the assignment dated December 23, 1873, and 
also within said time give bond, with sureties to the satisfaction of 
said court, in the sum of sixty thousand dollars for the faithful per- 
formance of the trusts of said deed of assignment. 

entered as decree of court, 7oth day, M. 'T., 1883 (July 19, 1883). 

1} order: HERBERT ALMY, 

| Assistant Clerk. 
A true copy. 
Attest: it. @] HERBERT ALMY, 
Assistant Clerk. 
ixnipit 24. 


Referred to by Herbert Aimy in his answer to interrogatory 3 of 
his foregoing deposition. 


Attest: : I. H. SOUTHWICK, Jr., Examiner 


PROVIDENCE, 8¢: 
Supreme Court. March Term, 1585. 


GLOBE NATIONAL BANK et als. ) 
is. > No. LSS]. 


MARY Spracve, Assignee of Fanny Sprague. 


Upon the foregoing petition, upon hearing, it is ordered, adjudged, 
and decreed that Mary Sprague, assignee of Fanny Sprague of 802 
shares of the capital stock of the Quidnick Company, within twenty 

(20) days from the date hereot rend r unto said court, under 
old oath, an inventory of the effects, estates, and credits conveyed 

to her by said Fanny Sprague by the assignment dated De- 
cember 22, 1873, and also within said tine give bond, with sureties 
to the sutisfaction of said court, in the sum oj eighty thousand dol- 
lars for the faithful performance of the trusts of said assignment. 

Entered as decree|of court, M. T., 75th day, 1585 (July 19). 

By order: HERBERT ALMY., 

Assistant Clerk. 

A true copy. 

Attest : [r. 8. ] HERBERT ALMY, 

Assistant Clerk. 
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Deposition of Tlerhert A WY. 


Hersert Atmy, of Providence, in the county of Providence and 
State of Rhode Island, being recalled and testifying under sanction 
of his former oath and examined on the part of the said Quidnick 
Company and others, respondents in said suit, doth depose and say 
as follows: 

Direct examination by Cuaries H. Parkuurs?, Esq.: 

Interrog.tory 1. Have you in your custody the papers in sult in 
equity No. 2161, pending in the supreme court of the state of Rhode 
Island, in whieh Gorham DP. Pomroy is complainant and Evan Ran- 
dolp, The Quidnick Company, and others are respondents? If so, 
will you please produce the same and annex to your answer Coples 
of the petition in said cause of said Pomroy and The Quidnick Com- 
pany against said Evan Randolph and J. Cooke Longsireth calling 
upon said Randolph and Longstreth to produce certain books and 
papers of said Quidnick Company therein mentioned, and also 
annex to your answer the orders of the court upon said petition and 
the answer of Evan Randolph thereto and the final order of the 
court relating to the disposition of said books and papers? 

Answer. | have and will. 

(The copies referred to are hereunto annexed, marked “ Exhibit 
20. ) 

HERBERT ALMY. 

Subscribed by the said Herbert Almy in my presence this eleventh 
day of February, A. D. 1855. 

ISAAC H. SOUTHWICh, Jr., Examiner. 


325 Exuipit 25. 
(Pages 278 to 288, inclusive.) 


Referred to by Herbert Almy in his answer to interrogatory 1 of 
his foregoing deposition. 


Attest : l. H. SOUTHWICK, Jr., Examiner. 


PROVIDENCE, 8¢ : 
Supreme Court, August, 1SSo. 


GORHAM P. Pomroy, Assignee, ) 
vs. . Equity, No. 2161. 
WittiAm SprRAGUE and Others. | 


[, Gorham P. Pomroy, of Providence, in said county, on oath de- 
clare and say that lam the complainant in the above-entitled cause : 
that | am informed and verily believe that Evan Randolph, one of 
the respondents In said suit, residing in Philadelphia, in the State 
of Pennsylvania, claiming to be president of The Quidnick Com- 


ee ee ae 
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pany, also a respondent in said cause, and J. Cooke Longstreth, of 
said Philadelphia, claiming to be secretary of said Quidnick Com- 
pany, have in their possession the record books and stock transfer 
books and the stock certificate books of said Quidnick Company, and 
have illegally removed said books into said State of Pennsylvania 
or elsewhere without this State; and I further say that I am the 
owner of 4,022 shares of the capital stock of said Quidnick Company, 
as assignee, as set forth in the bill of complaintin said cause, being 
a majority of all the shares of the capital stock of said company and 
all of said shares outstanding except 327 shares now held by Claudius 
B. Farnsworth, administrator upon the estate of the late Edwin 
Hoyt, in Rhode Island ; that the complainant, as holder of a ma- 
jority of the shares of said capital stock, is entitled (for the protection 
of his rights as such stockholder) to have said books brought into 
this State and placed in the custody of said Quidnick Company and 
of its secretary and treasurer, Charles B. Gould, or in the custody 
and control of this honorable court ; that the possession of said 

326 books by said Quidnick Company and its secretary and treas- 
urer or their production here in court are [is] now abso- 
lutely essential to the complainant in the prosecution of said cause 
and the preparation for the trial thereof, for the following reasons: 
That the said Evan Randolph claims title to the said 4,022 shares 
of said stock by reason of certain transfers thereof made to him by 
anny Sprague, as assignee of Amasa Sprague, William Sprague, 
Mary Sprague, and the A. & W. Sprague Manufacturing Company 


* «y 
ati 


3,220 shares thereof, and by Mary Sprague, as assignee of Fanny 
Sprague of SO2 shares thereof: that the complainant's title to said 
stock Is fully set forth in his bill of complaint, to which reference 
is hereby made, he having been appointed by this court assignee in 
place of Fanny Sprague, assignee, and Mary Sprague, assignee, who 
were removed by this court from their said trusts as such assignees 
by order of this court for their neglect and refusal to comply with 
its orders and decrees. 

That the complainant is informed and believes that said pre- 
tended transfers of said stock to said Evan Randolph by said Fanny 
Sprague, assignee, and said Mary Sprague, assignee, appears upon 
the stock transfer book of said Quidnick Company, but the date 
thereof is unknown to him, but he is informed and believes that 
the same were made. if at all, at some time between the second (2nd) 
and the sixth (6th) davs of August, 1885, while the proceedings set 
forth in said bill of complaint, which resulted in the removal of said 
anny Sprague, assignee, and Mary Sprague, assignee, and the ap- 
pointment of the complainant in their places, were pending in this 
court, and in violation and contempt of the orders of said court in 
said proceedings, but he is unable to prove the same without the 
Insp ction of said books. 

Wherefore the complainant prays that the said Evan Randolph 
and te (‘ooke Longstreth may, under their resy ctive oaths, answer 
as to what documents or books they or either of them have relating 
to the matters in dispute between said parties or what they or either 
of them know as to the custody thereof, and if in the custody of 
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them or either of them, and whether they or either of them object 
to the production thereof, and the grounds of such objection, and 
that said books and documents may be produced here in court for 
the inspection of the complainant, and that he may be permitted to 
take copies thereof, and that the same may be retained in the custody 
of the court, and that the court will make such further order in the 
premises as shall seem Just. 
O27 And The Quidnick Company, one of the respondents in the 
above-entitled cause, hereby joins in the above petition and 
the prayer thereof. 
GORTLAM P. POMROY, Assignee. 
QUIDNICK COMPANY, 
STEPHEN HARRIS, President. 
CHARLES B. GOULD, 


Secretary and Tre asurer. 


Subscribed and sworn this 14th day of September, A. D. 1885, by 
Gorham TL. Pomroy. 
Before me— 
RATHBONE GARDNER, 
Nota ry Public. 
PROVIDENCE, 8c: 


Supreme Court, September 21, 1883. 


GoruHAM P. PomMroy, Assignee, 
Us > Equity, 2161. 
WILLIAM SPRAGUE and Others. 


“pe MR, } ’ ’ ; 
firder on Motion 10) Production 0) Doolss. 


Upon the application, in writing and under oath, of thi complain- 
ant, setting forth that evan Randoiph and i Cooke Longstreth, 


¢i¢] 


defendants in the above-entitled cause, have in their possession and 
control, in the city of Philad: pola aai, In the State of P nnsylvania. or 
elsewhere without this State, the record beoks, stock transfer books, 
and the stock certificate books of the Quidnick Company, and the 
production thereof is essential! and hecessary to the sald complain- 
ant in the prosecution of this suit— 

It is ordered that the said Evan Randolph and the said J. Cooke 
Longstreth, respectively, make answer, under oath, to said court on 
or before the ?2Sth day ot S¢ ptember, A. 1) ISS5, as to What books or 
documents specified above: they or either of them have relating to 
the matters in dispute between the parties to said suit or what they 
or either of them know as to the custody of such books and docu- 
ments, and if In possession or control of them or either of them 

whether they or either of them object to the production 
328 thereof, and thie errounds Oo such obj etion . and it 1s further 

ordered that said motion be si { down ior hearing On the 2 Gth 
day of Septem be r, A. D. 1883, at 10 c’eloek in the forenoon, at the 
court-louse, In Providence. 


_— 
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ject And it appearing to the court that said Evan Randolph and J. 
and Cooke Longstreth reside in said city of Philadelphia, it is further 
lor ordered that notice of the pendency of said motion and of this order 
1 to be given by the clerk to said Evan Randolph and J. Cooke Long- 
ody streth by publishing this order twice in The Times, a newspaper 
the ! published in said Philadelphia, the last publication to be on or be- 
fore September 25, 1885, and by serving a copy of this order on 

the Elisha C. Mowry or Richard B. Comstock, of the city of Providence, 
nd the solicitors of record in this State of said Evan Randelph, on or 


before September 24, 1883. 
Isntered as the decree of court September 21. A. D. 1883. 


By order: CHARLES BLAKE, Clerk. 


PROVIDENCE, 8¢ : 
PROVIDENCE, September 22, 1883. 

I certify that I have this day served a Copy of the foregoing order 
on Elisha C. Mowry, above named, by leaving the same in his hands 
and possession. 

CHARLES BLAKE, Clerk. 
lee, 7c. 
PROVIDENCE, September 29, 1883. 

| certify that I have published the above order twice in The 
limes, a newspaper published in Philadelphia, to wit, on the 24th 
day of September, 1883, and on the 25th day of September, 1885, as 
ippears by copies of said The Times herewith on file. 


CLARLES BLAKE, Clerk. 


STATE OF RuopeE ISLAND AND PROVIDENCE PLANTATIONS, | ~ 
Provide nce, fe 


‘) 


Supreme Court. September 29, 18383. 


GornaM_P. Pomroy, Assignee, ) 
vs. - Equity, 216) 
WitntaAmM SpraAGvUE and Others. } 


Order. 


Upon the petition of the complainant in the above-entitled cause 
for the production of the books and papers of the Quidnick Com- 
pany— 
SPAT The above petition came on to be heard, and it appearing 
to the court that notice has been given to Evan Randolph 
and J. Cooke Longstreth, respondents named in said petition, in 
compliance with the order of the court therein, and it further ap- 
pearing to the court that the said Evan Randolph and J. Cooke 
Longstreth have neglected and refused to make answer under oath, 
us required by the order of sald court: 
It is now, upon motion of the complainant, ordered and decreed 
that the said Evan Randolph and the said J. Cooke Longstreth, on 
. or before the 6th day of October, A. D. 1883, deliver to the clerk of 
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this court the record books, stock transfer books, and stock certificate 
book and all other books or papers belonging to said Quidnick Com- 
pany in their posssession and in the possession of either of them ; 
and it is further ordered that the clerk of this court send by mail, 
post-paid, a certified copy of this order addressed to the said Evan 
Randolph and J. Cooke Longstreth, to each of them, at Philadel- 
phia, in the State of Pennsylvania. 

Entered as the decree of court this 20th day of September, A. D. 
1883. 

By order: HERBERT ALMY, 

| Assistant Clerk. 


enter. 
J. H. STINESS, J.S. C. 


PROVIDENCE, sc: 
PROVIDENCE, October 1st, 1885. 

[ certify that I have this day sent by mail, post-paid, a certified 
COpy of this order addressed to the said Ivan Randolph and J. 
Cooke Longstreth, to each of them, at Philadelphia, in the State of 
Pennsylvania. 

lee, 58 cents. 


CHARLES BLAKE, Clerk. 


PHILADELPHIA, 4th Mo., 1883. 


GENTLEMEN: Counsel have advised me not to recognize the Juris- 


diction of your honorable court in proceedings in which an order ’ 
purports to have been made on me for “ production of books,” but 
it is due to myself to say that | have never seen the books nor had 
any possession or control of them; but on Inquiry (since receipt of 
your order) learned that they have been returned to your State, to 
the party who sent them out of it. 
It is perhaps further due to myself, as a law-abiding citizen, to say 
that neither | nor my local counse! were consulted, advised, or ap- 
proved of their removal from the State, as, independent of 
do all other considerations, we could not see that their custody 
had anything to do with my suit in the United States court 
to establish my title to the stock in the Quidnick Company. 
Very respectfully yours, EVAN RANDOLPH. 
To the honorable the judges of the supreme court of Rhode Isl- 
and, Providence, R. I. J 


Kiled October A. LSSS. 


C. BLAKE, Clerk. 
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PROVIDENCE, 8¢: 


Supreme Court. October Term, 1883. 


G. P. Pomroy, Assignee, 
vs. > Equity, 2161. 
Evan Ranporpn et al. 


Upon the petition of The Quidnick Company, one of the respond- 
ents in the above-entitled case, for the delivery to said company — the 
record books, the stock transfer book, and the stock certificate book 
of said company, now In the hands of the clerk of said court, it ap- 
pearing that notice of the pendency of said petition — pursuant to 
the order of said court, after hearing the counsei for the petitioner 
and the affidavit of Clarence H. Guild, former secretary of said 
company, ho person appearing to object thereto, it is ordered, ad- 


judged, and decreed that the clerk of this court deliver to said Quid- 


nick Company, upon the receipt of its solicitor of record in said 

eause, the record books, the stock certificate book, and the stock- 

transfer book of said company, now in the custody of said clerk. 
[entered as the decree of court January 14, 1554. 


by order: CHARLES BLAKE, Clerk. 


PROVIDENCE, January ] L 1SS4. 
Received of Charles Blake, clerk of the supreme court, the record 
hooks, stock transfer book, and the stock certificate book of the Quid- 
nick Company named in the above order. 
é QUIDNICK COMPANY, 
By its solicitor, CHARLES H. PARKHURST. 


l4th January, 1884, entered. 


G. M. CARPENTER, J. 


de | Deposition of Stephen Harris. 


SrerHeN Harris, of Warwick, in the county of Kent and State 
of Rhode Island, being sworn to testifv the truth, the whole truth, 
and nothing but the truth, and examined on the part of the said 
Quidnick Company and others, respondents in said suit, doth depose 
and say as follows: 


Direct examination by Cuaries-H. Parknurst, Esq. : 


Interrogatory 1. What is your name, age, residence, and occupa- 
tion ? 

Answer. Stephen Harris; 69 years old; residence, Warwick, R. L.; 
occupation, manufacturer. 

(nt. 2. What position or office do you hold in the Quidnick Com- 
pany 

Ans. President. 

Int. 3. What arrangement or agreement, if any, did you make or 
enter into with Gorham P. Pomroy, Claudius B lf’arnsworth, Charles 
>. Gould, and the Union Company, or any other person, to dispose 
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of the property of the Quidnick Company to the Union Company 
for the purpose of depreciating the value of the stock of the com- 
plainant, Evan Randolph, in said Quidnick Company, or prevent 
his selling the same for anything like its value, or to deprive him of 
any dividends on said stock, or to deprive him of his rights as a 
stockholder in said (uidnick Company, or to divert the assets and 
property of said Quidnick Company from their legitimate use to an 
unlawful purpose? State fully what arrangements, if any, that you 
made with either of said persons. 


Ans. No. 
Cross-examination by Wittiam II. Baker, Esq.: 


Interrogatory 1. Who elected you president of the Quidnick Com- 
pany? 

Answer. The stockholders. I was not at the meeting when I was 
elected. 

Int. 2. Who do you mean by the stockholders? 

Ans. I do not know that I can tell you the names; by those people, 
as I suppose, who had a vote on the stock and had the power to 
elect. 

Int. 5. Is it not the fact that you were elected to the office of presi- 
dent of the Quidnick Company by the vote of Gorham P. Pomroy, 

assignee in place and stead of Marv and Fanny Sprague ; of 
do2 Claudius b. Farnsworth, claiming the right to vote on 327 

shares of the Quidnick Company's stock as administrator on 
the estate of Edwin Hoyt, deceased, and by some person claiming 
to represent certain other shares of said Quidnick Company stock 
which, it is claimed, was bought in by said Quidnick Company ? 

Ans. I should have to refer to the records of the Quidnick Com- 
pany. I was p present al that meeting and [ have no recollection 
of what the Proc edings at that meeting were, | do not know the 
men who were at the meeting and who voted. I reeeived a notice 
of my election. 

Int. 4. Did you or not know at the time you were notified of your 
election that Evan Randolph and J. Cooke Longstreth were bona 
fide otlicers of the Quidnick Company or that they claimed to be 
such ? 

Ans. All [ knew was the rumors on the street. 

Int. 5. What were those rumors? 

Ans. Well, it was said that Mr. Randolph was going to make a 
claim before the court or in some other way for some interest which 
he had in the Quidnick Company. 

Int. 6. When were you elected president of the Quidnick Company, 
or when were you notified of your election as such president ? 

Ans. I think I am right in saying that it was the first dav of Sep- 
tember, 1883. If the records show different, then I am mistaken, 
but that is my impression. I would prefer that the records should 

be consulted. 

Int. 7. Did you not know that several months prior to that date 
Evan Randolph had filed il bill In equity LO establish his title Lo 
4,022 shares of the Quidnick stock, and that said bill was pending 
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in the cirevit court of the United States for the district of Rhode 
Island, and that he and J. Cooke Longstreth claimed to be the 
legally elected officers of said Quidnick Company, and that the 
property, real and personal, of said Quidnick Company was at that 
time in the hands and possession of William Sprague as the agent 
of said otflicers ? 

Ans. No; I did not know it at that time. I was not obliged to 
know all these things to be elected president. 

Int. 8. Why was the property of the Quidnick Company sold after 
you became, as you claim, president of said company ” 

Ans. It was sold by a vote of the company and, as I understood, 
by permission of the court. That was my understanding. 

Int. 9. Do you know whe voted to sell ” 
Ans. I think that the records will show that. 

Int. 10. Was the Quidnick Company insolvent at that time? 
5 Ans. Really, I think that is a question which the treasurer 

should answer. I was not treasurer; | was president. 

Int. 11. Do you mean to say that you know of no reason other 
than that before assigned why the property of the Quidnick Com- 
pany was sold at that time? 

Ans. | know of no other reason. 

Int. 12. Did you not know that at that time there were various 
claims to the stock of the Quidnick Company and suits In equity 
pending concerning said stock which were calculated to cloud the 
title to the property of said Quidnick Company, which must neces- 
sarily tend to depreciate the market value of the property of said 
Quidnick Company, and in view of this litigation the property could 
not then be sold to advant: ige ? 

Ans. | was merely acting as preside nt of the Quidnick Company. 
l was ¢: arrying = as nearly as [| could the purpose s of the corpor \- 
tion. | had no idea that I was bound to comprehe nd the le ora | ques- 
tions involved. My opinion would have no value. In other words, 
the legal questions of the corporation wer submitted to their coun- 
sel. 

Int. 13. What was done with the proceeds realized from the sale 
of the property of the (Juidnick Company f 

Ans. I refer you to their books—the treasurer. 

Int. 14. Do you know, of your own knowledge, that Horatio N. 
Wate rman, a creditor of the A. & W. Sprague Manufacturing Com- 
pany, and, through whom the complain. int claims title to certain 
shares of stock in said Quidnick Company, was present at the gen- 
eral meeting of the creditors of said A. & W. Sprague M: anufacturing 
C om pany held in the city of Providence in the month of Novem! ber, 
1873, when the trust mortgage marked “ Complainant’s Exhibit ey 
and the scheme of payment, settlement, and extension proposed to 
be carried out thereunder, were presentéd to and approved by said 
creditors, and that said Waterman took part In said meeting of said 
creditors and assented thereto ? 

Ans. 1 was not a creditor of the A. & W. Sprague Manufacturing 
Company and never attended at lV of their meetings. 

Int. 15. At the time of the sale ef the Quidnick Company’s prop- 
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erty, did you consider that in the then state of the market manufact- 
uring property could be then sold to advantage ? 
Ans. ‘To better advantage than it could be sold at any time 
ood since. Atno time could it have been sold to better advantage. 
That is my opinion. 


STEPHEN HARRIS. 


Subseribed by the said Stephen Harris in my presence this sixth 
day of lebruary, A. 1) LSS). 
ISAAC H. SOUTILWICK, Jr., Lxaminer. 


Deposition of Henry W. Gardner. 


Ilenry W. CFARDNER, of Lr vide nee, 1) the county of Providence 
and State of Rhode Island, being sworn to testify the truth, the 
whole truth, and nothing but the truth, and examined on the part 
of the said Quidnick Company and others, respondents in said suit, 
doth depose and say as follows: 


Direct examination by Ciarves Hl. PArkKuurst, Esq.: 
Interrogatory 1. What is your name, age, residence, and occupa- 
tion ? 

Answer. Henry W. Gardner; 65 years old; Providence, R. L; 
postmaster of the eity of Providence. 

Int. 2. What position do you occupy in the Union Company of 
Providence, Rhode Island, and how long have you occupied it? 

Ans. | am president of the Union Company and have oecupied 
that position since its organization, which, according to my recol- 
lection, Was about three years ago. 

Int. 5. What combination or agreement, if any, was made by the 
said Union Company, or by you as its president, or by any other offi- 
cer of the Union Company, with the respondents, Gorham P. Pom- 
roy, C. b. Farnsworth Stephen Harris,and Charles B. Gould, or either 
of them, or with Benjamin B. and Robert Knight, to sell the real 
estate and manufacturing property of the Quidnick Company tothe 
said Union Company for the purpose of depreciating the value of 
the stock of Evan Randolph, the complainant, In said Quidnick 
Company, or to prevent satd Randolph from selling the same for 
anything like its true value, or to deprive him of his rights and 
privileges as a stockholder in said Quidnick Company, or to divert 
the assets and property of said Quidnick Company from their legiti- 
mate use to an unlawful purpose ? 

Ans. None whatever. 
00 Int. 4. Are you familiar with the value ef manufacturing 
property in the State of Rhode Island ? 

Ans. I am, to some extent. 

Int. 6. Are you an owner of manufacturing property in the State 
of Rhode Island and in the town of Coventry ? 

Ans. I am. 

Int. 6. Were you present at the sale of the manufacturing prop- 
erty of the Quidnick Company, at the otlice of William H. Hall, in 
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the city of Providence, January tenth, 1884; if so, were you a 
bidder at said sale? And state whether or not there were other bids 
than your own at such sale, and whether or not the bidding was 
active, and about how many people were present at said sale. 

Ans. I was present at the sale of the Quidnick property, at the 
oftice of William H. Hall and I suppose at the time mentioned. I 
was a bidder and a purchaser for the Union Company. The prop- 
erty was sold in two parcels. One was started at $50,000 and run up 
to SLOU.OOU, at which price itwassold. The other parcel was started 
at $100,000 and run up to $160,000, at which price it was sold. 
There were other bids than mine for both parcels. The bidding 
was active. I should think there were from fifty to seventy-five 
people present. ) 

Int. 7. Please state whether, in your judgment, said property at 
said sale brought its fair market value? 

Ans. I think it did. 

Int. 8. Did the Union Company pay to the Quidnick Company 
the purchase-money for sald property bid at said sale? 

Ans. They did. 

Int. 9. Do you sasenninliia whether William H. Baker, the counsel 
for the complainant, Evan Randolph, was present at said sale? 

Ans. I do not remember. 

int. 10. Was any protest made at said sale in your hearing by 
Evan Randolph, or any one claiming to represent him, against said 


rom [ don’t recollect that any were made 
Cross-examination by WituiAmM H. Baker, Esq.: 

Interrogatory 1. What class of manufacturing property in Rhode 
Island are you familiar with the value of? 

Answer. Well, to some extent, lam familiar with the cotton manu- 

facturing property. 
336 Int. 2. Are you engaged in the manufacture of cotton goods 
cena and, if yea, how long have you been so engaged ? 

Ans. | am president and the principal stockholder of the Coven- 
try Company and have been so engaged for several years. I cannot 
state the exact time. 

Int. 3. Are you a stockholder in the Union Company ; and, if yea, 
how iong have you been such and to what extent? 

Ans. | am a stockholder: - have been such since its organization, 
and to the extent of a little over $50,000 of its capital. Its capital 
is not all paid in. 

Int. 4. At the time you purchased property of the Quidnick Com- 
pany, as you have stated, on behalf of the Union C ompany, did you 
not know that a bill in equity was pending in the United States cir- 
cuit court for the district of Rhode Island, brought by Evan Ran- 
dolph, the complainant, to establish his title to 4,022 shares of the 
Quidnick Company stock ? 

Ans. I do not now recollect whether I knew it at that time or not. 

Int. 5. Did you not at that time know there were suits pending 
senchdiag the ownership of stock in the Quidnick Company, which 
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must tend to throw a cloud upon the title to the property of the 
Quidnick Company, and that they would depreciate the market 
value of said property, so that the same could not be sold at that 
time to advantage ? : F 

Ans. I did know that at or before that time there were some sults 
relating to the title of Evan Randolph to some stock in the company 
pending in the State court. I did not suppose that they threw any 
cloud upon the title of the property or had any effect on its sale. 

Int. 6. Did you consult counsel upon that point ; and, if yea, 
whom ? 

Ans. I never thought it necessary to consult counsel. The whole 
thing was such a palpable fraud I did not think it worth while ; I 
did not think it of any consequence. 

Int. 7. What do you mean by the expression “the whole thing 
was a palpable fraud ?” 

Ans. I meant that the shares of stock were transferred by William 
Sprague, the president of the company, as attorney for the assignees 
of this stock, to Evan Randolph without any consideration. 

Int. 8. When did the fact of this transfer come to your knowl- 
edge ? 

Ans. During one of the hearings in the State court it was sworn 
to by the counsel of Evan Randolph 

Int. 9. Was this or not prior to the tenth day of January, 1884, 

the day of the sale of the Quidnick property t 
vol Ans. It was. 

Int. 10. Did you or not take the trouble to familiarize your- 
self with the character and details of the suits pending in the State 
court Which you have referred to, touching the ownership of the 
stock of the Quidnick Company, prior to the purchase by you of 
the property of said Quidnick Company * 

Ans. I was familar with the suits. 

Int. 11. For what purpose did you understand that the property 
of the Quidnick Company was to be sold ? 

Ans. I understood it was to be sold for the purpose of paying the 
Sprague debts. 

Int. 12. Did you know prior to the sale who voted to sell said 
property or under What circumstances said property Was authorized 
to be sold ? 

Ans. If | did know who voted | cannot at this time recollect. It 
is possible that I did know at the time. | don't recollect any par- 
ticular circumstances. und rstood. that the object ot the sale of 
the property was that 1t might be applied toward the payment of 
the Sprague debts. 

Int. 13. Do you not how recall the fact that the property of the 
Quidnick Company was authorized te be sold by Gorham P. Pom- 
roy, Who voted upon 4,022 shares of the stock of said company as 
assignee in place of Mary and Fanny Sprague, removed, and by 
Claudius Bb. Farnsworth, who voted upon 327 shares of the stock of 
said Quidnick Company, claiming to act as administrator upon the 
estate of Kdwin Hoyt, decease cd 4 


’ 


Ans. { have ho personal knowl | eve regarding it, Aas | was never 
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present when any such vote was taken. I have, however, no doubt 
that such was the fact, as-I understand that they represented the 
whole stock of the company. 

Int. 14. Did you take the trouble, prior to the purchase by you for 
the Union Company of the property of the Quidnick Company, to 
ascertain whether the persons who voted to sell the property of the 
Quidnick Company were legally authorized so to do or whether 
there was any legal authority for the sale of said property at that 
time ? 

Ans. I was advised by the counsel of the Union Company, Charles 
H. Parkhurst, that the sale was a perfectly proper, valid, and legal 
one, both before and after the sale. 

Int. 15. Did you or not, at the time of the purchase of the Quid- 

nick Company property as aforesaid, know that Evan Ran- 
308  dolph claimed to bea stockholder in said Quidnick Company 

and the owner of 4,022 shares of stock therein, and that said 
Randolph and J. Cooke Longstreth claimed to be the legally elected 
officers of said company ? 

Ans. I knew that a certificate of 4,022 shares of stock was issued 
by William Sprague, president of the Quidnick Company, to Evan 
Randolph, which the supreme court of this State decided to bea 
raud and the certificate invalid. I did hear the counsel of Evan 
Randolph swear that Evan Randolph and J.Cooke Longstreth were 
elected president and secretary of the company. I do not recollect 
to have heard that they ever attempted to exercise any authority 
over the affairs of the Quidnick Company. 

Int. 16. Was this knowledge vou speak of acquired by you prior 
to the purchase by you of the property of the Quidnick Company ? 

Ans. It was. 

Int. 17. At the time you purchased the prop 
Company, do vou consider that the market value of manufacturing 
property of that character was such that the sale of the property of 
the Quidnick Company could be made with advantage * 

Ans. I think it was advantageous for all persons interested in that 
property that it should be sold at that time. At any time that 
manufacturing property was paying a large profit it probably would 
have sold for a larger price. As manufacturing business Is now I 
think the property sold for more than it would sell for at this time. 
| don’t think it would have brought a higher price if it had been 
sold at public auction at any time since that time. At the time of 
the sale the property was not 1n operation. 

Int. 18. How long had the property been lying idle 


Ans. I can’t fix the time, but I should say probably six months. 


HENRY W. GARDNER. 


rty of the Quidnick 


} 


Subseribed by the said Henry W. Gardner i) my presence this 
eleventh day of February, A. D. 1555. 


ISAAC H. SOUTITWICK, Jr., Examiner. 
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Deposition of Claudius B. Farnsworth. 


Craupius B. Farnsworrn, of Pawtucket, in the county of Provi- 

dence and State of Rhode Island, being sworn to testify the 

339 ~~ truth, the whole truth, and nothing but the truth, and exam- 

ined on the part of the said Quidnick Company and others, 
respondents in said suit, doth depose and say as follows: 


Direct examination by Cuartes H. Parkuurst, Esq.: 


Interrogatory 1. What is your name, age, residence, and occupa- 
tion ? 

Answer. Claudius B. Farnsworth; 70 years old; residence, Paw- 
tucket, R. I.; attorney-at-law. Iam one of the defendants in this 
nase. 

Int. 2. What agreement, arrangement, or combination, if any, did 
you make with the respondents, Gorham P. Pomroy, Charles B. 
Gould, Stephen Harris, and the Union Company, or any of them, to 
dispose of the manufacturing property of the Quidnick Company to 
the Union Company or to any other person for the purpose of 
depreciating the value of the capital stock in the Quidnick Company 
owned or claimed to be owned by Evan Randolph, the complainant, 
or to prevent his selling the same for anything like its true value, 
or to prevent him from receiving dividends on said stock, or to 
deprive him of his rights and privileges as a stockholder in said 
ompany, or to divert the assets and property of said Quidnick 
Company from their legitimate use to an unlawful purpose ? 

Ans. None whatever. 

Int. 5. Were you at any time, and, if so, from what date to what 
date, in the custody and control of the property of the Quidnick 
Company ? 

Ans. I was in partial control of the property of the Quidnick 
Company from the third day of September to the tenth day of 
September, 1881. [ was in general charge and had the custody of 
the property of the Quidnick Company from September tenth, 
iSS1, to its sale, in January, 1584, under orders of the supreme 
court. 

Int. 4. Have you been engaged vractically as a manufacturer of 
cotton goods; and, if so, for about what length of time? 

Ans. I have not been engaged in the business of manufacturing 
cotton goods. I was for about twenty-five years the treasurer and 
had the general management of the business of a ecalico-printing 
establishment in which very large quantities of cotton goods were 
used. It was the Dunneil Manufacturing Company, at Pawtucket. 

Int. 5. Are you familiar with the value of cotton-manufacturing 
property in Rhode Island ? 

Ans. Well, only in a general way. I have not had charge 

340 of such property except in case of the Quidnick Mills. T was 
In charge of them about two years and a half. I necessarily 
became during that time somewhat familiar with that kind of 
property. 
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Int. 6. During the time that you had the general custody of the 
property of the Quidnick Company by whom were the mills of the 
company operated, so far as you know? 

Ans. For about six months after I was put in custody of them 
they were operated by Benjamin G. Chace. The rest of the time, 
until about December tenth, 1883, they were operated by William 
Sprague. I think I have the month right; I am not positive 
about it. 

Int. 7. At the time of the sale of the mills of the Quidnick Com- 
pany, in January, 1SS4, were the mills running? 

Ans. They were not; they had been shut down some time—I 
should think about six weeks. 

Int. 8. During the time that you were in the control and had 
custody of the property of the Quidnick Company who paid the 
taxes, insurance, and other expenses chargeable to the Quidnick 
Company's estate ? 

Ans. The taxes and insurance were paid from the funds of the 
Quidnick Company in my hands. ‘The expenses for the care of the 
estate were paid from the same property. The repairs upon the 
mills and other buildings were paid by those who run the mills, 
such as were done. 

Int. 9. Was any rental for the Quidnick Company mills and 
property paid to you by any person during the time that you held 
the custody of the property t 

Ans. None whatever. I was not authorized by the court, under 
whose orders I acted, to collect any. 


Cross-examination by WittramM H. Baker, Esq.: 


Interrogatory 1. What do you mean bv the statement that you 
were in the partial control of the property of the Quidnick Company 
from September 3d, 1881, to September 10th, 1551 7” 

Answer. The order of the supreme court made September od, 
1881, gave me limited control over the property as compared with 
the one made September 10th, 1881. The difference will be found 
by inspecting the two orders of the supreme court of the dates 
named. My whole authority during the entire period over the 
property is expressed in those orders, except that several special 

orders were made subsequently for specific purposes respect- 
341 ing the property and authorizing me to do certain specific 
things with the property or with parts of the property. 

Int. 2. What action did you take after the entry of the order of 
September 10th, 1881, to get possession of the real estate of the Quid- 
nick Company ? 

Ans. I was authorized by that order to permit such persons as the 
Quidnick Company might authorize to run the mills and use the 
property connected therewith, which was the whole real estate, and 
in accordance with such authority and by an understanding and 
verbal agreement with Mr. Chace aforenamed I permitted him to 
continue in possession of the mills and real estate, as he showed me 
to my satisfaction that he was authorized by the Quidnick Company 
torun them. Upon his giving up in March, 1882, it was shown to 
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me that the Quidnick Company had authorized William Sprague to 
run them, and I permitted him to do so and to have possession of 
the real estate. | 

Int. 3. Who were the officers of said Quidnick Company, and who 
composed said company at that time? 

Ans. William Sprague claimed to be president of the company at 
that time. Benjamin G. Chace claimed to be treasurer during a large 
part of the time—I do not remember how long. I have no personal 
knowledge of who were stockholders. 

Int. 4. Did or not William Sprague deliver the real estate of said 
Quidnick Company, as well as the personal property thereof, into 
your possession and control on the fourth day of December, ISS5, in 
pursuance of a deere: made by the s ipreme Co irt of Rhode Island, 
entered on the third day of December, 1853, on your application to 
said supreme court for a writ of assistance to obtain the possession 
and control of the personal property of said Quidnick Company ? 

Ans. I made an application to the supreme court to obtain a writ 
of assistance for the possession of the personal property of the Quid- 
nick Company from William Sprague. An order was made by the 
court that the writ should issue unless the property was delivered to 
me on or before a day named in the order. The property was de- 
livered to me, so that the writ was not issued. Iam not certain 

‘bout the day, but it was early in December, 1885. I received pos- 

ssion of the real estate at the same time. The order only specified 
the personal property. 

fut. 5. Who delivered to you the possession of the real estate of the 
Quidnick Company ? 

Ans. No one delivered to me possession of the real estate. 

042 When the personal property was given up to me by William 

Sprague he left the possession and I took it. He did not de- 

liver it tome. As my original order included the real estate as well 

ils the personal, and their use nec ssarily went together, took pos- 

session of the real estate in order to take care of it under the court’s 
order of September 10th, 18351. 

Int. 6. Was not this the first time you had been in actual posses- 
sion and control of the real estate of the Quidnick Company under 
any order of the court whatsoever” 

Ans. When the order was first made I direetly arranged with Mr. 
Chace for the use and occupation of the mil property, whieh includes 
all the real estate under whieh they oecupled by my permission all 
of said property—tirst Mr. Chace and afterward William Sprague— 
until it was delivered to me by Mr. Sprague, as I have stated, in 
December, 1883. Their occupation was under my permission made 
by authority of the court's order. 

Int. Z. You have stated that neither Mr. (hace nor Governor 
Sprague paid you any rent for the use and occupation of the said 
premises, and yet you considered yourse d as custodian aforesaid, in 
possession and control of said premises’ 

Ans. I considered myself to be in possession and control of the 
mills and mill property of the Quidnick Company under the order 
of the court and the arrangement with Mr. Chase and Mr. Sprague 
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made by authority of it, and I understood the order to authorize 
me to allow the: to occupy said property by the consent of the 
Quidnick Company without paying rent to me for it. I paid the 
taxes and insurance by order of the court, special orders being made 
for the purpose. 

Int. 8. Why did you apply to the supreme court for the possession 
and control of the personal property of said Quidnick Company on 
the twenty-seventh day of October, 1883? 

Ans. I was informed that William Sprague had ceased to be run- 
ning the mills of the Quidnick Company by the authority and con- 
sent of the Quidnick Company. On receiving that information I 
made a demand upon him to deliver the property to me, which he 
refused; and | thereupon made an application to the court for as- 
sistance 1n getting possession of it, so that I might comply with the 
order made September 10th, 1881. 

Int. 9. Did Governor Sprague state the ground of his refusing to 
deliver said property to you; and, if yea, what was it? 


oie 


O43 (Objected to as not in cross-examination and as entirely 
irrelevant to any issue in the case.) 


Ans. He gave no reason, that 1 remember. If he did I have for- 
rotten it. 

Int. 10. Did you or not know at that time that the compiainant 
in this cause claimed to be the holder and owner of 4,022 shares of 
the capital stock of said Quidnick Company, and also thi president 
of said Quidnick Company, and that said Sprague held the posses- 
sion and control of the property of said (Juidnick Company for and 
in behalf of the bona fide officers of said (uidnick Company t 


(( Ybiected to as not in cross-examination. ) 


Ans. I had heard that Evan Randolph claimed the stock which 
had formerly been held by the Spragues, but | had no definite 
knowledge of the matter. Governor Sprague, so far as | remem ber, 
did not say anything to me about it. If he did so it has escaped 
my recollection. 

Int. 11. Did you or not know at that time that a bill in equity 
was then pending in the cireuit court of the United States for the 
district of Rhode Island, filed by the complainant, Evan Randolph, 
to establish his title to 4,022 shares of the capital stock of said Quid- 
nick Company t : 


(Objected to as not in cross-examination.) 


Ans. I had heard that there was a bill for some such purpose, 
which I do not remember at that time to have examined Into. 

Int. 12. To whom did you deliver the property of the Quidnick 
Company after vou took possession ot it. and unde r whose authority 
did you deliver the same? 

Ans. Under the authority of the supreme court of Rhode Island I 
delivered the real estate to the parties to whom the Quidnick Com- 
pany sold the property. The machinery of the mills went with the 
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real estate. I delivered it to the agents of the Union Company, who 
were the purchasers. 

Int. 13. Did you have any other authority from the supreme court 
to so deliver said property than the orders you have heretofore re- 
ferred to? 

Ans. Yes; there was one or more orders made by the supreme 
court after I tock ypiossession, in December, 1888, under which the 
property was sold and under which I delivered posssssion to the 
purchasers. I donot now remember the dates of them. One or more 

of these orders modified the order of S ptember 10th, 1885. 
o4d4 Int. 14. Who represented the Quidnick Company at the 

time the sale of said property Was made LO the Union Com- 
pany? 

Ans. The sale was made at auction by William II. Hall. Stephen 
Harris, as president of the company, I understood, directed the sale, 
and I think was present. Charles 4. Gould acted as secretary and 
treasurer, and [ think he was also present. 

Int. 15. Who elected Stephen Harris as president and Charles bL. 
Gould assecretary of said Quidnick Company ? 


(Objected to as not in cross-examination.) 


Ans. The meeting of the stockholders of the Quidnick Company 

ld some time in 1883. Gorham P. Pomroy, who had been ap- 
pointed by the supreme court to be assignee of the stock of the Quid- 
nick Company held in trust by Mary and Fanny Sprague, as their 
successor, Was present at thie meeting. | was there, representing o2/ 
shares of stock belonging to me as administrator of the estate 
of Hdwin Hoyt, deceased. Stephen Harris and ¢ harles bB. Gould 
were chosen to the offices named. As I held but a minority of the 
stock and all tie rest was held by Mr. Pomroy, I could exercise no 
controlling influence in the matter. 

Int. 16. Was not this meeting last referred to held in the city of 


Providence on the first day of September, 1883 


(Objected to as not in cross-examination.) 


Ans. It Was held in the city of Providenee. but the date | have 
forgotten. It was some time in 1583. 

Int. 17. By whom were you appointed as administrator on the es- 
tate of Kedwin Hoyt, deceased ? 

(Objected to as not in cross-examination. 

Ans. By the municipal court, In the city of Providence, in No- 
vember, 1852. 

Int. 18. Where did Edwin Hoyt live and where did he die? 

(Objected to as not ecross-examination and on the ground of irrele- 
vancy.) 

Ans. In the city and State of New York. 

Int. 19. Was he ever, to your knowledge, a citizen or resident of 


Rhode Island ? 


(( bjected to as not in cross-examination and as irrelevant.) 
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Ans. Not that I know of. 

Int. 20. After you were appointed administrator on said Hoyt’s 
estate did the certificates of stock which he held in the said Quid- 
nick Company come into your hands and possession as adminis- 
trator ? 


345 (Objected to as not in cross-examination and as irrelevant.) 

Ans. To the best of my knowledge, the certificates of stock held by 
Mr. Hoyt in the Quidnick Company have never been found by any 
one since his death. They were said to be lost. At any rate, I have 


never heard that any one pretends ever to have found them or either 


of them. ‘The stock stood, at the time of my appointment, on the 
books in the name of Edwin Hoyt, and by virtue of my appoint- 
ment I claimed that by operation of law that stock came to me. 

Int. 21. Did you have any certificate of stock or proxy authoriz- 
ing you to vote on 327 shares of the capital stock of said Quidnick 
Company at the time vou voted with said Pomroy, as you have 
stated, to appoint said Harris and Gould as president and secretary 
of said Quidnick Company ? 

(Objected to as not in cross-examination and as irrelevant.) 


Ans. I have not stated that I voted for Harris and Gould as presi- 
dent and secretary. 1 claimed to be the principal holding the 327 
shares of stock, and therefore required no proxy; and | supposed,as 
administrator of the estate of Edwin Hovt, deceased, as the stock 
came to me by operation of law, that I did not need a certificate of 
stock to enable me to vote. I was present at the meeting and made 
LO objection to the proceedings. I do not remember whether I 
voted or not. I assented to the proceedings. 

Int. 22. Did you or not know at the time said m¢ eting was held that 
the complainant, Evan Randolph, claimed to be the legally elected 
presidentof said Quidnick Company and J.Cooke Longstreth claimed 
to be the legally elected secretary of said company, and that a bill 
in equity had been filed by said Evan Randolph in the cireuit court 
of the United States for the district of Rhode Island and was then 
pending to establish said Randolph’s title to 4,022 shares of the 
capital stock of said Quidnick Company t 

(Objected to as not in cross-examination and as irrelevant.) 


Ans. I did not know and I have never. known either Evan Ran- 
dol ph or J. Cooke Longstreth. I had heard that such persons 
claimed to be owners of the stocks. The particulars of their claim 
[ did not know and I did not know what offices they claimed to 
hold, if any. I think I had heard that a bill was filed in the cir- 
cuit court, but I did not know the particulars of it. I had no doubt 
at that time that Mr. Pomroy properly represented the stock claimed 
by him. 

CLAUDIUS B. FARNSWORTH. 
o46 Subscribed by said Claudius Bb. Farnsworth in my pres- 
ence this tenth day of March, A. D. 1585. 
I. H. SOUTHWICK, Jr., Examiner. 
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Py , a ‘ 
Deposition 0] Richard BR Comstock. 


Ricard B. Comstock, of Providence, in the county of Provi- 
dence and State of Rhode Island, being sworn to testify the truth, 
the whole truth, and nothing but the truth, and examined on the 
part of the said Quidnick Company and others, respondents in said 
sult, doth depose and say as follows: 

Direc. examination by Cuarves S. Parkuvurst, Esq.: 
Interrogatory 1. What is your name, age, residence, and occupa- 
tion? 

Answer. Richard B. Comstock; 31 years; Providence, R. L; 
lawyer. 

Int. 2. Webe you at any time—and, if so, from what time to what 
time—counsel for the complainant, Evan Randolph ? 

Ans. The firm of Mowry & Comstock, of which I was the junior 
member, acted as counsel for Evan Randolph, the complainant. 
Mr. Mowry, the senior member of the firm, acted as counsel for Evan 
Randolph from some time in 1875, I think. The firm was formed 
in 1879, from which time until about a month previous to January, 
1884, I acted as counsel for Evan Randolph. 

Int. 8. Did you have any interview, while you were counsel for 
Evan Randolph, with ex-Governor Sprague with reference to 4,022 
shares of the capital stock of the Quidnick Company to which Evan 
Randolph claimed title? If so, please state fully what took place 
at those interviews and when those interviews took place. 


(That part of the interrogatory which asks of the witness to 
state what took place at any Interview held with Crovernor Sprague, 
acting as the attorney for the complainant, in reference to said 
shares of stock, is objected to by W. HH. Baker, Esq., on the ground 
that anything stated by the witness or to him is privileged.) 


Ans. As the counsel for the complainant has objected as to that 
part of the question which the counsel for the complainant claims 
as privileged, I decline to answer that part of the question until 

instructed by the court to do SO. 4S | understand the privi- 
347 ~=—lege is the privilege of his client, Evan Randolph, and not 

my privilege as his counsel. In answer to the first part of 
the question, [ did have interviews. ‘To the best cf my recollee- 
tion, thev were in August, 1855. 

(The counsel for the complainant here makes objection to taking 
the deposition of this witness upon the ground that it is unlawful to 
do so.) 

Int. 4. Did you at any time have in your possession a certificate 
of stock in the Quidnick Company purporting to have been issued 
by Wilham Sprague, president of the Quidnick Company, and bear- 
ing date August 6, 1585, certifying upon its face that Evan Ran- 
dolph, at the date thereof, was the owner of 4,022 shares of the capital 
stock of the Quidnick Company, which certificate was numbered 43 
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and a copy of which is Incorporated in the answer of Zechariah 
Chafee in this case, which copy is now shown to you ? 

Ans. I did. 

Int. 5. Please state from whom and at what time you received said 
certificate and all the circumstances of its reception by you. 

Ans. The certificate was brought to the office of Mowry & Com- 
stock by Willie Sprague, the son of ex-Governor Sprague, and my recol- 
lection is that it was handed to my partner. I think I then took it 
and put it in the safe. I cannot give exactly the date. ‘To the best 
of my recollection, it was between the sixth and tenth of August, 
1883. 

Int. 6. Had you, previous to the delivery of said certificate to you, 
had any interviews with ex-Governor William Sprague or with Ben- 
jamin F. Butler, his counsel, or with Andrew B. Patton, also his 
counsel, concerning said certificate or the transter of said shares? 
If so, please state what those interviews were and where they took 
place. 

(The counsel for the complainant objects to the witness answering 
as to what took place at any interview with Governor Sprague, ben- 
jamin I. Butler, and Andrew Bb. Patton concerning said certificate 
or the transfer of said shares on the ground that the same is a privi- 
leged communication.) 


Ans. I had interviews previous to the delivery of the said certifi- 
cate to me with ex-Governor Sprague, Benjamin IF. Butler, and An- 
drew B. Patton. As the counsel for the complainant has objected to 
my answering the rest of the question on the ground that it Is privi- 
leged, I decline to answer until instructed so to do by the court, for 
the same reason given above in answer to interrogatory 3. The In- 
terview with ex-Governor Sprague and Counsel Patton took place in 
Providence. The interview with Benjamin F. Butler took place in 

Lowell. 
048 Int. 7. Please state, if you know, where the certificate of 
stock to which you have testified now is 

Ans. I have it. 

Int. 8. Did you at any time have in your possession the record 
book, the stock certificate book, and the stock transfer book of the 
Quidnick Company; if so, when and from whom did you receive 
them and what disposition did you make of them ” . 

Ans. I did have them in my possession. Ido not know by whom 
they were brought to my office. ‘To the best of my knowledge and 
reeollection, I found them there one or two davs after August 10th, 
1883. I sent them to J. Cooke Longstreth, Esq., who had been 
elected secretary of the Quidnick Company. 

Int. 9. Did vou have any interview previous to the delivery of 
these books to you with ex-Governor William Sprague in reference 
to said books and the delivery of the same to you t If SO, please 
state when such interview took place, and what was said to you by 
said Sprague concerning the same. 

Ans. I did have an interview with Governor Sprague with regard 
to said books at or soon after the meeting of the Quidnick Company 
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at which Evan Randolph waselected president. I cannot give fully 
what was said, but the gist and substance of it was that the books 
should be sent to me and I should send them to Mr. Longstreth, the 
secretary of the company. 

Int. 10. Had you made any request to Governor Sprague to de- 
liver those books to you ? 

Ans. I cannot now recall any special request, but it was under- 
stood that the books should be sent to the firm of Mowry & Com- 
stock to be sent to Mr. Longstreth. 

Int. 11. Did you at any time, as the attorney of Evan Randolph, 
cause an attachment to be made upon the judgment held by Ivan 
Randolph against William and Amasa Sprague upon funds sup- 
posed to belong to ex-Governor William Sprague in the hands or 
possession of Alvin IF. Jencks, of Pawtucket or Lincoln, or in the 
hands of Fales & Jencks? If so, please state from whom you re- 
ceived the information that moneys supposed to belong to William 
Sprague was in the possession of those upon whom the attachment 
was made and about when the same was made. 

(Objected to, if the knowledge was derived in any way from the com- 

plainant or his authorized agent or if it came to him by virtue 
3949 of his professional employment, on the ground that, if so, the 
communication is privileged.) 

Ans. I did cause an attachment to be made on certain funds sup- 
posed to be in the hands of Alvin F. Jencks, and I do not remember 
whether other parties were or were not named as cvarnishees Oh a 
suit against William Sprague or William Sprague, trustee. As to 
the rest of the question I decline to answer, for the reasons in my 
answer to Interrogatory 5. 

Int. 12. Did the information upon which you acted in making 
said attachment come to you from the complainant or any one 
claiming to act for the complainant’ 

Ans. It did not. 

Int. 13. Did said information come to you from William Sprague 
or Amasa Sprague or any one claiming to act for them or either of 
them ? 

(Objected to as a privileged communication if it did come to him 
from either of those persons or any one claiming to act for them 
while he was acting as attorney for Evan Randolph.) 


Ans. As the counse| for the complainant has objected to MV an- 
swering this question on the ground that it is privileged, I shall de- 
cline to answer until instructed to do so by the court, for the reasons 
stated In my answer to interrogatory 3 


In the circuit court, Tuesday, Mareh 17, 1885, Charles H. Parke 
hurst, Esy., moved for a rule requiring said Richard B. Comstoek 
to answer interrogatories 6, 6, 11, and 18; and on March 20, 1885, 
his honor George M. Carpenter caused a decree granting the motion 
to issue from said court. See certified copy of said decree, ante. page 
15. | 

ISAAC H. SOUTHWICK, Jr., Examiner. 
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Int. 14 (restating Int. 3 above). Did you have any interview while 
you were counsel for Evan Randolph with ex-Governor Sprague 
with reference to 4,022 shares of the capital stock of the Quidnick 
Company to which Evan Randolph claimed title? If so, please 
state fully what took place at those interviews and when those inter- 
views took place. 

-Ans. before the filing of the bill in equity Evan Randolph vs. 
Quidnick Company et als., and after the sheriff’s deeds of the Quid- 
nick stock, I sent a written communication to William Sprague, as 

preside nt of the Quidnick Company, demanding the transfer 
300 of the shares of stock cove ‘red by deeds to Evan Randolph, 

and that a certificate issue to Evan Randolph. I received a 
written reply from William Sprague, as president of the Quidnick 
Company, refusing so to transfer the stock and issue the certificate. 
After the filing of the bill in equity I had an interview with Gov- 
ernor Sprague, the substance of which was that he had been advised 
by his counsel to make the transfer of stock and issue the certificate 
to Evan Randolph. To the best of my recollection I told him that 
I did not know whether we would take it, but I would see Mr. 
Patton and Mr. Mowry and lethim know. I did see Mr. Mowry and 
Mr. Patton. and I think in the meantime had other interviews with 
Governor Sprague Nn regard to the transfer, and, while I do not re- 
member exactly what was said, the substance was that he would, as 
advised by his counsel, comply with our request, and that we would 
have no standing in court on our bill if we did not take the transfer. 
After consultation with Mr. Mowry, Mr. Patton, and Mr. Butler, 
Mr. Mowry and myself decided to take the transfer, provided the 
certificate of stock was actually delivered to us. 

Int. 15 (restating Int. 6 above). Had you, previous to the delivery 
of said certificate to you, had any interviews with ex-Governor Wil- 
liam Sprague or with Benjamin F. Butler, his counsel, or with An- 
drew 1. Patton, also his counsel, COnNCE rning said ce ‘rtificate or the 
transfer of said shares? If so, please state what those interviews 
were and where they took place. 

Ans. As stated in the answer to interrogatory 14, I had the above 
interviews with Governor Sprague; I also ha: | interviews with Mr. 
Patton and one interview with Mr. Butler. The interviews with 
Mr. Patton were of the Sule substance and etlect as the interview 
with Governor Sprague; and while Mr. Mowry and myself were 
conside ring the question of ti aking the transfer Mr. Patton came to 
mv office and wished Mr. Mowry or myself to see Mr. Butler. Mr. 
Mowry had Lone home that day, SO went to see \[r. Butler with 
Mr. Patton. We found Mr. Butler at Lowell, and Mr. Patton stated 
what had been decided by them to do, and most of the interview 
consisted of Mr. Butler stating why we should wg trauster. As 
[ remember, the substance of the reasons given by Mr. Butler was 
that we had praved for atransfer in our bill and did not see how we 
could help taking it. They would set up the fact that they had 
made the transfer in their answer to said bill 

Int. 16 (restating Int. 1l above). Did you at any time, as the at- 
torney of Evan Randolph, cause an attachment to be made upon the 
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judgment held by Evan Randolph against William and 
OO Amasa Sprague upon funds supposed to belong to ex-Gov- 

ernor William Spragu in the hands or possession of Alvin 
I. Jencks, of Pawtucket or Lineoln, or im the hands of Fales & 
Jencks? If so, please state from whom you received the informa- 
tion that moneys supposed to belong to William Sprague were in 
the possession of those upon whom the attachment was made, and 
about when the same was made. 

(Objeeted to bv William II. baker, lsq., as lmmate rial and irrele- 
vant.) 

Ans. I received the information from Mr. Patton, and I do not re- 
member the time when the attachment was made. It was about the 
time of the Quidnick stock transaction of which I have testified. 

Int. 17 (restating Int. 18 above). Did said information come to 
you from William Sprague or Amasa Sprague or any one claiming 
to act for them or either of them f 


(Objected to as linmaterial and irrelevant.) 


\ns. As I have stated, it came from Mr. Patton, who was ceneral 
’ useb for the Spragues. 

int. 18. What was that information which Mr. Patton gave to 
vou ¢ 


( ( Mbjeeted to on the cround of irrelevaney, incompeteney, and that 
Statements of counsel made ual inter iews are not proper evidence.) 


Ans. ‘To the best of my recollection it was that Wilham Sprague 
or William Sprague, trustee, had placed certain moneys in the hands 
of Mr. Jencks in connection with certain transactions with regard to 
the buying the United States Flax Mills, and that the money was 
about to be attached. I will also state that, as I remember, Mr. 
Patton said the matter was very mixed.and said some thing about 
the Lily Pond Land Company. I ean’t remember exactly how it 
bore on the question. 

Int. 19. Who were the Mr. Patton and the Mr. Butler to whom 
you have referred in your previous answers, and what relation, to 
your knowledge, did they hold to William Sprague and Amasa 
Sprague and Mary Sprag nd Fanny Sprague ? 


— 
om 
~ 


. ° . | 
(Objected to as immaterial and irrelevant.) 


Ans. Mr. Patton to whom I refer is Andrew B. Patton, Esq., of 
Johnston, R. f. The Mr. Butler to whom [ refer is Benjamin F. 
Butler, of Lowell, Mass. They wer er 
counsel for the Spragues above named in the litigation crowing asin 
of the failure of the said Spragues 

Int. 20. Had they, to vour knowledge, acted as counsel for the 


as 
+} ; ‘ ‘ fy : 
| understood, acting as 


sald Opragues in this Mtigation Now penaimg in reierence to the title 
> . ove ian > 4} ° a. } 4 ? ‘> 

of said 4,022 shares of th Quidnick stoek 

prs : ] . . < , ] — L | + 

302 (C)nected to as immaterial and irrelevant 


Ans. Whether or not Mr. Patton and Mr. Butler actually ap- 
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peared for the said Spragues in this bill I cannot now state. 1 
understood during my negotiations with Mr. Patton and Mr. Butler 
that they were counsel for said Spragues. 

Int. 21. Is the Benjamin F. Butler to whom you have referred 
the same Benjamin F. Butler who ap pears as counsel for the com- 
plainant in this pending suit in connection with William H. Baker? 

Ans. Yes. 


Cross-examination by Wituram H. Baker, Esq.: 


Interrogatory 1. You have stated in answer to interrogatory 7 
that you have the certificate of stock issued to Evan Randolp h by 
William Sprague, president of the Quidnick Company, embracing 
the 4,022 shares of stock in controversy. Vlease state why you re- 
tain possession of said certificate 


Answer. After the receipt of said certificate b <f the firm of Mowry: 
& Comstock it was placed in the hands ye l'rank B. Greene by me, 
and on the commencement of proceedings dy he wer Pete on 
the statement by the counsel of Gorham I. Pomroy they would have 


, 


to make F. B. Greene party to said cea promised the 
counsel that | would procure suid certificate from the said Greene 
and hold it; also an order or decree of the supreme court of Rhode 
Island has been served on me forbidding me to make any disposal 
thereof. ‘There is also a decree from said s ipreme court In a cause 
in equity, No. 2161, Gorham P. Pomroy, assignee, vs. Evan Ran- 
dolph et * declaring said certificate to be void; and for these rea- 
sons, and from the fact that it was an important piece of evidence 
In this bill, | deemed it my duty to hold said certificate. 

Int. 2. In your answer to Interrogatory l7, restating tnterrog: ilory 
15, vou have stated that you received information from Mr. Patton, 
who Wis Le bit ral counsel ior thir Spragues, COnCeCrHnIng fu na sn the 
hands of Alvin F. Jencks, of Pawtucket, which was supposed to be- 
long to William Sprague. Please state whether this information was 
given to you by Mr. Patton, acting as the attorney for said Spragues 
or.any of them, or whether it was purely a voluntary piece of infor- 
mation given to you by Mr. Patton personally without reference to 


2 
his’ professional employment. 

Ans. As in what capacity Mr. Patton gave ‘the information I 

nnot state, as that Is a matter within his own mind. Ido 

OOO state that he gave me the nformation, and that he was the 


general counsel for the Spragues. He did not state to me, as 
[ remember, that he gave it In any casei, 
Redirect examination by Cuartes H. Parkuurst, EF :q.: 
Int. 22. Is the paper how shown to you a copy of the decree in 
equity, No. 2161, to which you have referred in your cross -exam1pa- 
tion? If so, please annex it as an exhibit to your deposition. 
Ans. It is, and I hereby annex It. 
RICHARD B. COMSTOCK. 


(The paper referred to is hereunto annexed, marked Exhibit 26.) 
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Subscribed by the said Richard B. Comstock in my presence this 
sixteenth day of April, A. D. 1885. 
ISAAC H. SOU TITWICK, JR., Lxaminer. 


Exuinir 26. 
Referred to 'y Richard B. Comstock in his answer to interroga- 
tory 22 of his foregoing deposition. 


Attest: [. I] s ( I TITWICK, JR. craminer 


STATE OF RunopE ISLAND AND PROVIDENCE PLANTATIONS, | _ . 
Providence, j 


Supreme Court. October ‘Term, LSS3. 


GornHAM P. Pomroy, Assignee, 
vs. - Equity, 2161. 
EVAN RANDOLPH et als. 


“his cause came on to be heard before the court; and it appearing 
to the court that Evan Randolph and J. Cooke Longstreth, two of 
the respondents in said cause, have been personally served with the 
subpcena in said cause and have failed to enter their appearance In 


said cause or to file any answers therein, and that by thé decree of 


said court in said cause, November 5, A. D. 1883, the bill of com- 
plaint in said cause was taken as confessed as against said Evan 
Randolph aud said J. Cooke Lonstreth— 
OO It is now, on this seventy-second day of said term, upon 
motion of the complainant, after the reading of the bill of 
complaint in said cause, duly sworn to by the complainant— 
Ordered, adjudar d, and decreed by Lhe court, as against sald ivan 
Randolph and J. Cooke Longstreth, as follows : 
lirst. ‘That by force and virtue of the decrees in said bill recited 
and set forth, appointing the said complainant assignee of William 
Sprague of LOS? shares of the capital stock of the (uidnick (‘om- 
pany, and assignee of Amasa Sprague of 1,082 shares of the capital 
stock of said Quidnick Company, and assignee of Mary Sprague of 
601 shares of the capital stock of said Quidnic’: Company, and as- 
signee ofthe A. & W. Sprague Manufacturing Co mpanvy of 455 shares 
of the capital stock of said Quidnick Company in place of Fanny 
Sprague, removed by said court from her trust as assignee of said 
Amasa Sprague, William Sprague, Mary Sprague, and said A. & W. 
Sprague Manufacturing Company of said shares of said capital 
stock of said Quidnick Company, and assignee of Fanny Sprague 
of 802 shares of the capital stock of said Quidnick Company in 
place of Mary Sprague, removed by said court from her trust as 
assignee of said anny Sprague of said shares of said stock, the said 
complainant is entitled to all the shares of the said capital stock 
conveyed to said Fanny Sprague, assignee, by said Amasa Sprague, 
Mary Sprague, William Sprague, and said A. & W. Sprague Manu- 
facturing Company, by transfers made by them respectively upon 


—————-- 


ie ote 


ee agg ae 
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the stock transfer book of said Quidnick Company on or about De- 
cember 22, 1873, in said bill of complaint set forth, being 3,220 
shares of the said capital stock of said Quidnieck Company, subject 
to the lawful claims of the respondent, Zechariah Chafee, upon said 
shares, as set forth in said bill of complaint, if any such lawful 
claims there be, and is also « ntitled to all the shares of the said capl- 
tal stock of said (Juidnick Company, S02 in number, conveyed by 
said Fanny Sprague to said Mary Sprague by transfer made by said 
Fanny Sprague to said Mary Sprague upon the stock transfer book 
of said Quidnick Company on or about December 22, 1873, in said 
bill ot complaint sel forth, subject to the lawful claims of sald Zech- 
ariah Chate Ol) sald shares, as set forth 11) said bill of complaint, if 
any such lawful claims there be, and is entitled to vote upon all said 
4 O22 shares of said capital stock at all me lings of said Quidnick 
Company. 

Second. That the certificate of 4,022 shares of the capital stock of 
sald Quidnick Company issued to said Evan Randolph by William 
Sprague, claiming to be president of said Quidnick Company, 
doo => bearing date August 6, 1883, numbered 48 in the complain- 

ant’s bill set forth, was wrongfully and illegally issued by said 
Wilham Sprague to said Evan, and is void and of no effect, and said 
kivan Randolph Is hereby decreed Lo deliver Uy) said certificate Lo 
the complainant, that the same Tih be cancelled. 


} 


Third. That the said respondents, Evan Randolph and J. Cooke 
Longstreth, and each of them, their agents, servants, employés, and 
officers, and all persons claiming under them or either of them, are 
hereby perpetually enjoined from acting or claiming to act as stock- 
holders of said Quidnick Company, and from asserting any title to 
any of the said shares of the capital stock of said Quidnick Company, 
and from in any way interfering with or disturbing the complain- 
ant i His rights as hola I and owner, aS ASSIVIICC AS aforesaid, of 

d 4,022 shares of said capital stock of said (uidnick Company, 
ana irom voting or att Mmpuung lo Vol Upon ‘lla O} said shares of 
suid stock, and from attending upon or holding any me tings of said 
Quidnick Company, and from interfering in any way with any of 
the aflairs or business of said (Quidnick Company. 

enters das the decree of the court this seve nty-second day of the 
October term, 1583 (Dee. 29, 1583). 

by order: HERBERT ALMY, 

Assistant Clerk. 
lwnter. 
J. H. STINESS, J. S. C. 
G. M. CARPENTER, J. 
A true copy. 
Attest: [L. s.] CHARLES BLAKE, Clerk. 


Stipulation No. 2. 
It is agreed that all the exhibits annexed to the respondent’s an- 
swers shall be admitted ius testimony It) the CAUSE with the Sate 


‘’ o> -% 
vO— LZ ‘J 


Nn.) 
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effect as if the same had been produc d and verified before the exam- 
ner. 

Witness in the presence of the counsel in this cause making the 


foregoing stipulation. 
ISAAC H. SOUTHWICK, Jr., Examiner. 


356 Circuit Court of the United States, District of Rhode Island. 
In Equity 

EVAN RANDOLPH 

(JUIDNICK Conran et al.) 
Vol. I. 


Exnipits A 1 To A 4, INCLUSIVE. 


~J 


Cireuit Court of the United States. Distriet of Rhode Island. 
June Term, A. D. 1884 


wo 
+ 
‘ew I 


Francis D. Mouton ) 
v’, -In Equity. No. 2030. 
ZECHARIAH CHAFEE eft al 


A. & A. D. Payne, Augustus M. Cunningham, counsel for com- 
plainant. 
©. Frank Parkhurst, James Tillinghast, Chas. Hart, Ben). F. 


ra’ + > > : . } , - ] ? . . 
Thurston. A. B. Patten, counsel for defendants. 


B58 Circuit Court of the United States in and for the District of 
Rhode Island. In Equity. 


fRANCIS D. Mountron 


ZECHARIAH CHAFEE et al. J 
Bill of (om if rent. \ iled ey, Mt. >, LSSz. ) 


. = ] — : ] ’ : : " 7y PT T : . 
To tl ie honorabl Lhe Mages Ol tne cireult court of the [ nited states 
) ,° ® | " 7 ‘4% + ; ss. . } ; . a4 " . . . ' * * 
in Aid Tol the distriet Ol Rhods sland, sitting It) equity ° 
; | * 


lrancis D. Moulton, of the city, county, and State of New York, 
in the southern district of the State of New York, and a citizen of 
the said State of New York, brings this his bill against Zechariah 
Chafee, claiming to be a trustee as hereinatter set forth, of Provi- 
dence, 10 the district of Rhode Island, and a citizen of said State of 
Rhode Island, and William Sprague, of South Kingston, in the 
district of Rhode Island, and a citizen of said State of Rhode 
Island (see amendment); and thereupon your orator complained 
and says: 

lirst. That on the tenth day of July, A. D. 1882, the respondent 
Chatee, —_— fore Named, ¢ aiming to be a trustee , di d advertise 


} 7? 


for sale, in the Providence Daily Journal, a newspaper published 


1¢@ CXam- 
king the 


i mer. 


Island. 


e Island. 


for com- 


Ben). ¥ 


f 


-_ 


istrict « 


ed St tates 


W York, 
itizen of 
echariah 

Provi- 
| State of 
1, in the 
f Rhode 
n plained 


3] ondent 
idvertise 
ublished 
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and printed in said (Providence, in sald 8 niet of Rhode Island, a 
eertain valuable estate situated in the State of Rhode Island, which 
said estate was fully deseribed in. the advertisement of the sale 
thereof inserted or caused to be ves rted in said newspaper by said 
Chafee; for a more particular deseription of which said estate 
So) and for the terms of le “en thereof and for the time of the 
sale thereof referen s he re by made to said advertisement, 
a copy whereof is her unto annexed, marked “ Exhibit A,” which 
vour orator prays may be taken asa part of this his bill of com- 
aint. 
second, And your orator further shows unto vour honors that on 
trae day PhGkiie q lth Sa i\dvert tisement tl s the aay wher said property 
d be sold at nh said sale i na bi Ol) said property, and 


I 


that the same was struck off to him, he being the highest bidder 
thereon, for the sum of sixty-two thousand two hundred and fifty 
dollars (862,250), and that he then and there pa id to the said Chafee, 
elalmit rr lo be a trustee as here aforesaid, tue sum of three thousand 
one hundred and twelve dollars and Abang cents ($35,112.50), being 


: | | oe ‘% ; , + } ’ . 
ive per cent. of the sald sum ol] six! “LW | usahnd two hundred 
il it fiitv dollars (S02 2500) bid by vour orator ior salad pPropy rty, and 


a , ] . ; 
\\ i’) SALIG property was sold to you! orator. rceordance with 
’ ? 

’ , ot 3 | ‘ ’ » 7 

the terms of sale set forth in said advertisemen 
third. And vour orator further shows unto vour honors that 
thereafterwards, to wit, on the twentv-fourth day of August, A. D. 
~ ‘7? rat} ’ t ’ | , ? » } a | 1% : i re *} } : 
ons atLiitia Wwitiiiil itil (iivs il T)) S. Lita wat itt iil 4 ' ral trite?’ WIth Lie 
cerms OF sald snie as set Jorth Ih sald advertisement, he tendered 

+} } ] . : } ’ : 

to sald Chatee, claiming to be a trustee as aloresald, at his othee, 


~ o> . : é ') ‘ PS a : } . . . ee 
No. 3 Exchange Place, in said Providence, the sum of twelve 


} } } ' } } 4 ,- . 
. F ; : » i P ] ‘7 . ' ‘ +) ' i ; : 7. . 
thousand four hundred and fifty dollars ($12,400), being twenty 
; . } } Re ae - ) : ° 
per cent. of Sald sum of SIXtv-two thousand two hunaread and ity 
t 
mit) OG) hid bw —— —— » tae ot r\ . onli « af } 
iOllATS (SOL, 2 itl VY VOUr OFTravol OF Saliti pi Peery as aforesal : 
* . . , .2 . . 7 . > 
‘ 5? va so? . 7. ou ‘ : **rat? see * : a 4 . - 
and for which said property was sold to your orator as ae 
" . ‘ . 4 ‘ : ape . . 
: . Lé ; sh +. . ; . 
iccordance with the terms of sate set forth In sald advertisement, 


. } ) ° . , me , - F ' : 
ana did demand possession of said property, ih accoraance with 
} ; — ; ’ ti — aie asl ‘Ty ,) ry 7 ’ ly } t} »? A! | 
+ ‘ cl il ~~) ee pOry ] lt) Sila acai Ve Lis thi’ We € i tAita it li ii if 
there offer, if the said ( hafee, claiming to be a trusts » as aforesaid, 
} ) : — j ° +} : ’ } ft ‘ 47 : ’ . inl 7 
gid desire it, to meet him. the suid Chatee, on the sald Properry on 


i] + ve } ° . ? ? ct } 
the twenty-hiith dav of Au: UISst, A |). ISSZ, Lie iq last-named 


ee 
rat aT ry<ey carat tad rss? leas T? 7 I es . | | ere | l ak ; 
4c) ast a5 ae +) Riebta : si qgaiiyVs iTOM) “atitdi cle" . 4 ‘a i} it i) Tye ’ 
‘ , . : Ses ]  f “oe . - P ] fif 9 
peVInent Of sald SUM OF tweive thousand [oul hundred and fifty 
a: # t-- ] . eas > ant ' aid f ] ‘ ‘ 
aa rs (Sill.400), being twenty per cent. of sald lm) OF SIxXtv-two 
: * . 
? , ’ , . . . o 
ak +¥ , - : . £. 44 «s j . *) +) ; . 0) } 
LbOUsa! i] 1\We fit, ? (i1Teq and hats Ci¢hi i iTs of ZL. awtl , i resale ‘ upon 
, e 
The le} pr ry. tO . dy + roaitor | lity — : 7 .. vid property, 
. . ‘ ! . 
360 and that t! ; os | lid then and ther "sat 9 desire 
718 md that the said Chatee did then and there express a desire 


i } } 


, , , , 
| ‘ > , . % ‘ ‘ , } ’ ; . 
that such a course should be pursued, and that thereafter, to 


‘ ? SO . +" i] I . ' pir . ‘ | ww? ‘ 7 a cls ; 
Wit, on sald twentv-fifth dav of August, A. D. 1 J. in aceordance 


| , 4 , , 
with the agreement above set forth, your-orator did meet ore sald 
| i ‘ — : . ‘* " ] Per By ‘ } ‘| . . » hy 
LJ dice OF] the ail | property and gid Lnen titiél ose Lrendel Le 1jtn 
4} rae] j : . } } j ] ° © on ] . i fift , } }] orcs 
Lhe Sald sum of tweive thousand tour nundred ana Liv qo.ua&rs 
e26) AZ 


(S12Z.450), being twentv per cent. of sald sum of sixty-two thousand 
ee ee rt 
two hundred aud thlityv dollars (S62. 250) as afore sail “leg? dems and 
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possession of said property in accordance with the terms of sale as 
set forth in said advertisement; but your orator avers that then and 
there the said William Sprague, hereinbefore named, was in posses- 
sion of said property and refused to deliver up the same, and so the 
sald Chafee, claiming to be a trustee, was unable to deliver possession 
of said property to your or itor, and did therefore neglect and refuse 
to deliver possession of said property to your orator or to receive 
said sum of twelve thousand four hundred and fifty dollars ($12,450) 
as aforesaid, anc ever since hath neglected and refused to do so. 

Fourth. And your orator further shows unto your honors that he 
is advised and believes and therefore avers that the said Wilham 
Sprague claims to hold possession of said property by a eood and 
valid title, but whether such claim is a good and valid one and 
what is the nature of said title so claimed by said William Sprague 
your orator is not advised and cannot therefore here set forth or 
aver, but he prays that the said William Sprague, in his answer to 
this your orator’s bill of complaint, may be required to set out and dis- 
close fully what the nature of title is by which he claims the right 
to the possession of said property, and your orator prays for the 
determination of this honorable court upon the validity of said 
claim and title when so disclosed. 

Fifth. And your orator further shows unto your honors that he 
is advised and believes and therefore avers that the said Zechariah 
Chafee, claiming to be a trustee as aforesaid, claims the right to the 
possession of : said property by a good and valid title, but whether 
such claim is a good and valid one and what is the title so claimed 

by the said Chafee, claiming to be a trustee, your. orator is 
v6l not advised and cannot therefore here set forth or aver, but 

he prays that the said Zechariah Chafee, clainvring to be a 
trustee, in his answer to this your orator’s bill of complaint, may be 
required to set out and disclose fully what the nature of the title is 
by which he claims the right to the possession of said property, and 
your orator prays the determination of this honorable court upon 
the validity of said claim and title when so disclosed. (See amend- 
ment.) 

Sixth. And your orator further shows unto your honors that he 


has always been and is now ready and willing to carry out his part 
of the contract of purchase and sale of said property whenever the 
said Chafee, claiming to be a trustee as aforesaid, shall carry out his 
part of said contract by delivering to your orator possession of said 
property and a good ‘and valid title in law and equity thereto ; 
and your orator further shows unto your honors that by reason of 
the said William Sprague holding possession of said property and 
the consequent inability, neglect, and refusal of the said Chafee, 
claiming to he i 6trustee as aforesaid, to deliver } yssession the reof 
with a good and valid title to your orator, vour orator is subject to 
great pecuniary loss and damage, which said loss and damage will 
go on increasing so long as the said Sprague shall continue to hold 
possession of said property, and the said Chafee, in consequence, be 
unable, neglect, and refuse to deliver possession thereof to your 
orator with a good and valid title 
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And your orator has well hoped that no disputes would have 
arisen touching the premises, but that the said defendants would 
have complied with the reasonable request of your orator, and that 
the said William Sprague would have surrendered possession of said 
property, and the said Chafee, claiming to be a trustee as aforesaid, 
would have delivered possession thereof te your orator with a good 
and valid title in accordance with the terms of sale as set forth in 
said advertisement, as in justice and equity they ought to have 
done. 

But now so it.is, may it please your honors, that the said William 
Sprague and Zechariah Chafee, claiming to be a trustee as afore- 
said, absolutely refuse to comply with the just and reasonable re- 
quest of your orator In the premises. 

All W hich actings, doings, refusals, and pretences of the sald 

ob2 defendants are contrary to equity and good conscience and 

tend to the manifest wrong, Injury, and oppression of your 

orator in the premises. In consideration whereof, and inasmuch as 

your orator is remediless at and by the strict rules of the common 

law and can only have relief in a court of equity where matters of 
this nature are properly cognizable and relievable— 

To the end, therefore, that the said William Sprague and Zech- 
ariah Chafee, claiming to be a trustee (see amendment), may full, 
true, and perfect answer make, any oath to said answer being hereby 
expressly waived, to all and singular the premises as fully and par- 
ticularly as if they were here thereunto expressly interrogated, and 
that each of the said defendants may in their said answers set forth 
and fully disclose by what claim and title they each respectively 
claim the right Lo the possession of sald prope rty or the title thereto 
or any lien thereon, and that this honorable court may determine to 
whom belongs the title to said property and the right to the pos- 
session thereof and the validity of any Lie 1) the reon, and that li case 
this honorable court shall determine that the title to said property 
and the right to the posession thereof resides in said Chafee, claim- 
ing to be a trustee as aforesaid, that the said William Sprague may 
be decreed to surrender the possession of said property to the said 
Chafee, claiming to be a trustee as aforesaid, and the said Chafee, 
claiming to be a trustee as aforesaid, be decreed to perform specific- 
ally his part of the said contract of purchase and sale by delivering 
possession of said “property to your oracvor, with il good and valid 
title thereto, in accordance with the terms of sale as set forth in the 
said advertisement, and‘ to pay to your orator all intervening costs 
und damages sustained by your orator by reason of the breach of 
said contract of purchase and sale by said C‘hatfe e. claiming to he il 
trustee as aforesaid ; or in case this honorable court shall determine 
that the title to said property and the right of possession thereof 
resides in said William Sprague, or 1f for any reason this honorable 
iming to be a trustee 


court shall determine that the said Chafee, cla 
as aforesaid, is unable to give a good and valid title to said property, 
then that the said Chafee, claiming to be a trustee as aforesaid, bay 

be decreed to return to your orator the sum ol money already 
363 paid by your orator to the said Chafee, claiming to be a trus- 
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tee as aforesaid, and to account to your orator for the loss and 
damage sustained by your orator by reason of the inability, neglect, 
and refusal of the said Chat e. claiming to be a trustee as aforesaid, 
to specifically perform his part of said contract of purchase and sale 
as aforesaid, and to deliver LO Your orator posse ssion oft said prop- 
erty with a good and valid title thereto, and that in the mean time 
and during the pe nding of this suit and until the final determina- 
tion thereof the said William Sprague and Zechariah Chafee, claim- 
ing to be a trustee as aforesaid, may be restrained from in any man- 
ner altering, modifying, changing, transferring, or conveying the 
title to said property or the posse SsIOn thereo! as they at present 
stand, and that your orator may have such other and further relief 
as to justice and equity may appertain and your honors may seem 
nmeet— 

May it please your honors to grant unto your orator the most 
gracious writ of subpeena, issuing out of and under the seal of this 
honorable court, to be directed to the said defendants (see amend- 
ment) and each of them, commanding them and each of them, on a 
certain day and under a certain penalty to be therein personally 
limited, personally to be and appear before your honors in this hon- 
orable court and then and there full, true, and perfect answer make 
to all and singular the premises, and show cause, if any they 
have why your orator should not have the relief herein and hereby 
prayed for, and, further, to stand to, abide by, and perform such 
order and decree in the premises as to justice and equity may ap- 
pertain and to your honors shall seem meet. 

And, as in duty bound, will ever pray, ete., ete., ete. 


FRANCIS D. MOULTON. 
| WN A. 1). PA YNE. Nolicitors 


ARTHUR D. PAYNE, 
AUGUSTUS M. CUNNINGHAM, 
ABRAHA* PAYNE, 


Of Counsel. 


> nora : > ‘ . ' ‘ Rue : . ‘ 
364 STATE OF RuopE ISLAND. County of Providence: 


In the city of Providence, in said county cy State, in the district 

Rhode Island, this sixth day Ol eple mber, DD. 1SS2, personally 
appeared Francis D. Moulton, of the city, county, and State and 
southern district of New York, and madesolemn oath that the faets 
and statements set forth in the foregoing bill of complaint by hiim 
subseribed, so far as thev are stated of his own knowledge, are true, 
and so far as they are stated on information and belief are true, to 
the best of his information and belief. 

Before me— 

CHARLES M. SAL roe URY, 


Vola ry Public. 
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ExHisitT “A.’ 
Sales at Auction. 
By Wm. H. Hall, auctioneer, No. 49 Weybosset street. 


Elegant summer residence at Narragansett Pier, known as Canon- 
chet, at auction. 


Will be sold at publie auction on Tuesday, the 15th day of Au- 
gust, A. D. 1882, at 12 oclock m., on the pre mises, all that valuable 
estate lving about one mile northerly of Narragansett Pier, in South 
Kingston, R. 1., known as the “Canonclhet estate,” with all the build- 
ings and improvements thereon, including fine mansion house of 
more than sixty rooms, and having bath-rooms, water closets, ranges, 

heating apparatus, laundry, and all the modern improve- 
365 ments, with stables and a house for gardeneror coachman, 

with a water supply from a fountain fed by pipes with pure 
spring water. In front of said mansion house are two large ponds 
with an area of 19.75 acres, and these, with the other natural 
beauties of the place, render it possible for this estate to be made 
one of the finest summer residences in the world. There is also a 
ch of 5,200 feet of the finest beach, where the best surf bathing 


stret 


may be had 

Said estate contains about 408} acres of fine farming land, lying 
on both sides of the road from Kingston LO Narraganse a ier, being 
Olle parcel of 79.55 acres lying on the south side of said road, part 
of which may be flowed and used for a crank rry meadow and the 
rest for arable or pasture land. On the north side of said road are 
028.27 acres, suitable for all farming purposes, with a farm-house 
and stables for horses and cattle. 

Terms of sale: Five per cent. cash at time of sale, 20 per cent 
cash on delivery of possession within ten days from sale, and 15 per 
cent. on the fifteenth day of each month, beginning with the fifteenth 
of Sept mber next ensuing ; brite rest to be harged fat the rate of t) 
per cent. per annum ; deed to be delivered on final payment, and all 
pavinents except the first to be made to the undersigned, at his 
oflice, No. 5 Exchange Place, Providence, where detailed informa- 
tion may be had and plats may be seen. 

by order of— 


ZECHARIAH CHA iE, Trustee. 


July 10, 1882. (15) disjy10 


Motion for Leave fo An id the Bill of Complaint. ( Filed March ol), 
LSS3.) 

‘To the honorable the judges of the circuit court of the United States 
in and for the district of Rhode Island, sitting In equity : 
Respectfully represents Francis D. Moulton, of the city, county, 

and State of New York, in the southern district of New York, and 
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a citizen of the said-State of New York, the complainant in the 
above-entitled suit in equity— 

066 First. That he filed the original bill of complaint in the 
cause in the clerk’s office of this honorable court on the sixth 

day of Septem bi - 1SS2. 

Second. That process of this honorable court was duly issued 
thereon and served upon the parties named therein as defendants. 

Third. That each of the parties named therein as defendants has 
entered an appearance in said cause and filed a several answer to 
said bill of complaint. 

Fourth. That in and by an amendment to the answer of one of 
the said defendants, to wit, William Sprague, which the said Sprague 
has moved this honorable court for leave to make, that one Thomas 
C. Greene, of Providence, in the county of Providence and State of 
Rhode [s land, and il eltizen of said state ot Rhode [sland, as recelver 
of the Franklin Institution for Savings, a corporation duly incor- 
porated under and by virtue of the laws of the State of Rhode 
Island, claims rat title LO the real estate known as Canonchet in the 
said bill of complaint referred to by virtue of a purchase thereof by 
his predecessor in said oflice of receiver, to wit, one Winthrop De- 
Wolf, now deceased, at an execution sale of the same upon an exe- 
cution issued from the supreme court of the State of Rhode Island, 
upon a judgment obtained in an action at law ea by the said 
Franklin Institution for Savings against the A. & W. Sprague Manu- 
facturing Company. 

Mifth. That in and by the said answer as aforesaid it appears that 
one Evan Randolph, a citizen of the State of Pennsylvania, as a 
creditor of il busine Ss COpartne rship uncle r the firm hame and style 
of Hoyt, Spragues & Co., of whieh said copartnership the said 
Sprague Was a member, has brought suit in the cireuit court of the 
United States against the surviving members of said copartnership 
and made a levy by a writ in the nature of a writ of mesne process 
upon the real estate known as Canonchet in said bill of complaint 
referred to, and that the levy of the same writ now remains upon 
the said property 

Sixth. That in and by the said answer of the said respondent, 
Sprague, and also in and by the answer of the other respondent In 
said bill of complaint, to wit, Zechariah — that Edward H. 

Robinson, James M. Kimball, and Lb. A. Jae _ - of Provi- 
3067 dence, in the county of Providence ae St Rhode Isl- 

and, and all citizens of said State of R hode ee as trust- 
ees under an alleged deed of trust made by the Natiotial Bank of 
Commerce, as grantors to the said Robinson, Kimball, and Jackson 
as grantees and trustees, claim a title to the said real estate known 
as Canonchet in said bill of complaint referred to 

W herefore and in) consideration w hie reot the c om plainant, the said 
Francis D. Moulton, now comes into court and moves for leave to 
amend his said bill of complaint by inserting therein, on the first 
page thereof, on the seventeenth line from the t oP thereof, between 
the words “State of Rhod ic Isla ) , ” and the words * and the re Upon, 
the following words, viz: “Thomas C. Greene, of East Greenwich, 
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in the county of Kent, in the district and State of Rhode Island, 
and a eitizen of said State of Rhode Island, as he is receiver of the 
Franklin Institution for Savings, a corporation duly incorporated 
bv the General Assembly of the State of Rhode Island and located 
and doing business now or formerly in said State and district of 
Rhode Island; Evan Randolph, of Philadelphia, in the State of 
Pennsylvania, and a citizen of said State of Pennsylvania; Edward 
H. Robinson, James M. Kimball, and Bb. A. Jackson, all of Provi- 
dence, in the State of Rhode Island, and all citizens of said State of 
Rhode Island, trustees.” 

And for leave to further amend his bill by inserting therein, on 
the fifth page thereof, between the twenty-seventh and twenty-eighth 
lines from the top of said page, the following averments: 

- And your orator 1s advised and believes and therefore avers that 
the said respondent, the said Thomas C. Greene, receiver as aforesaid, 
claims a good and valid title to the property and estate known as 
Canonchet, but whether said elaim is a good and valid one and what 
is the nature of said title so claimed your orator is not advised and 
cannot therefore here set forth or aver; but your orator prays the 
said Thomas C. Greene, receiver, in his answer to this your orator’s 
said bill of complaint may be required to set out and disclose fully 
what the nature of the title Is which he claims ith and to the said 
property and estate, and vour orator prays for the determination of 
this honorable court upon thi validity of sald claim and title when 

disclosed. 
365 “And your orator is advised and believes and therefore 

avers that the said Evan Randolph claims a hen upon the 
property and estate known as Canonelh: l, hereinbefore referred LO, 
but whether said lien is a good and valid one and what 1s the nature 
and extent thereof your orator is not advised and cannot therefore 
here set forth and aver: but your orator prays that in his answer 
to this your orator’s said bill of complaint the said Evan Randolph 
may be required toset forth and fully disclose what is the nature and 
extent of the lien which he claims Upon said property and estate, 
and your orator prays for the determination of this honorable court 
upon the validity of said claim and lier when disclosed. 

“And your orator is advised and believes and therefore avers 
that Edward H. Robinson, James M. Kimball, and B. A. Jackson, 
hereinbefore named as parties respondent, claiming to be trustees 
as aforesaid, claim a good and valid title to the property and estate 
known as Canonchet, hereinbefore referred to, but whether the said 
claim is a good and valid one, and what is the nature of the title so 
claimed by the said Robinson, Kimball, and Jackson as trustees as 
aforesaid, your orator is not advised and cannot therefore here set 
forth or aver; but your orator prays that the said Robinson, Kim- 
ball, and Jackson, in their answer to this your orator’s said bill of 
complaint, may be required to set forth and fully disclose what the 
nature of the title is which they claim in and to the said property 
and estate, and your orator prays for the determination of this hon- 
orable court upon the validity of said claim and title when disclosed.” 

And for leave to further amend his bil! by inserting therein, on 
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page 7 thereof, on the twenty-fifth line from the top of said page, 
between the words “claiming to be a trustee” and the words “may 
full, true, and perfect answer make,” as follows, viz: “The said 
Thomas C. Greene, receiver as aforesaid; the said Evan Randolph, 
and the said Edward H. Robinson, James M. Kimball, and Bb. A. 
Jackson, trustees as aforesaid.” 

And for leave to further amend -his said bill as follows, viz., by 

striking out the word “and,” between the words “ property” and “the 

title,” on the second line from the Lop of the elghith page of said 
O09 bill, and substituting therefor the word “ or,” and by inserting 

on the second line from the Lop of said elghth page of said bill, 
between the words “title thereto” and “and that,” the words “orany 
lien thereon,” and by inserting on said elolith page of said bill, On 
the fifth line from the top thereof, between the words “ possession 
thereof” and “and that,” the words “and the validity of any lien 
thereon.” 

And for leave to further amend his said bill by inserting on the 
ninth page thereof, on the twenty-third line from the top of said 
page, between ihe words “said defendants” and “and each of them,” 
the following words, viz: “To wit, the said William Sprague, the 
said Zechariah Chatee, claiming to bea trustee as aforesaid; the said 
Kvan Randolph, the said Thomas C. Greene, receiver as aforesaid, 
and the said Kdward H. Robinson, James M. Kimball, and B. A. 
Jackson, trustees as aforesaid.” 

FRANCIS D. MOULTON. 
by his solicitors, A. & A. D. PAYNE. 


Answer of Zechariah ‘hafee. ( Filed Nov. 26, LSS2.) 


The answer of Zechariah Chafee, one of the defendants to the above- 
entitled bill of complaint. 

This defendant, saving and reserving unto himself all benefit and 
advantage of exception to the many errors, inconsistencies, and in- 
sufficiencies in said bill of complaint contained, for answer there- 
unto, or to so much or such part thereof as he is advised is material 
and necessary for him to make answer unto, answering, says: 

Mirst. This respondent admits that he did advertise certain prem- 
ises 1n the town of South Kingston, known as Canonchet, in his 
capacity as trustee, under certain instruments hereinafter to be men- 
tioned, for sale upon the terms as contained in “ Exhibit A,” annexed 
to the bill of complaint; and this respondent further avers that such 

advertisement and the sale made thereunder was in obe- 
oi dience to the decrees of the supreme court of Rhode Island, 

entered in the case of the Quidnick Company v. Chafee et als., 
No. 1927, copies of which decrees are hereto annexed and madea 
part of this answer, marked “ Exhibits 1 and 2,” and reference to 
which decrees and to the records and files of said cause is hereby 
made as a part of this answer. 

Second. This _ r¢ spondent admits that the complainant was the 
highest bidder at the auction sale had of said premises, and that the 
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same were struck off to him for the sum of $62,250, and that in 
compliance with the conditions of saie five per cent. of the amount 
of said bid, or $3,112.50, was then and there paid by the com- 
piainant. 

Third. This respondent admits that the complainant afterwards 
came to the office of said Chafee and expressed his willingness to 
pay over the stipulated sum of tw nty per cent. of the purchase- 
mone V, according Lo the terins of sal , Upon rece ving posse ‘ssion of 
said pre mises, as stated in the bill, and demanded possession of said 
premises as by him purchased ; and afterwards, on the twenty-fifth 
day of August, A. D. 1882, this respondent went to South Kingston 
and there met the complainant for the purpose of delivering posses- 
sion, as set forth in the bill, and this defendant claims that he then 


and there delivered to the complainant possession thereof, so far as 
he was under any obligation to do so; but the said defendant, Wil 


liam Sprague, being in the actual occupation of the house upon said 
premises under the circumstances as hereinafter set forth, then and 
there forbade this respondent and all others, with threats of violence 
and show of armed force, from entering upon the premises, and, all 
approach to the said premises having vyeen barricaded and guarded 
with an armed force by said Sprague, the said complainant refused to 
accept such possession and to pay over the said stipulated sum of 
money. 

Fourth. b aichan.eNIgeT ye nits that he does, as trustee, claim the 
) possi esion of sald ») retnoises by a cood and Vi alid title. and 


right to t} 
that his tit » thereto is as follows 
l. By i; lta aceieman of. wectan ve, bearing date on Nov. 1, 
1873, and duly executed, as will app r eeu of said instru- 
ment hereunto annexed and made a part of this answer, 
oil marked 3, and of the original, of which this respondent 


makes profert at the hearing ol this cause. 

2. By four certain deeds of assignment made and executed by 
William Sprague, Amasa Sprague, the \. & W. Sprague Manutfact- 
Urllg Company, and A. & W. spragus bye aring date. re spectively, on 
the sixth day of April, 1874, copies of which are hereunto annexed, 
marked 4, 5, 6, and 7, respectively, and made a part of this answer, 
and of the originals of which this re spond nt makes profert at the 
hearing of t] 11S Cause 

o. iy hat heretofore the N ill tional Bank of Commerce, 1D New York, 
being a creditor of the A. & W. igue Manufacturing Company 
and of Amasa & William sia pi having never accepted the 
terms of the trust mortgage hereinbetore set forth or become parties 
thereto by ace epting notes under the s Ame, brought their suitin this 
court and attached the said premises known as Canone thet, as well 
as other real estate of the debtors: and the said Bank of Commerce, 
having recovered judgment in said action and execution for the 
amount of said judgment, levied the same upon the real estate so 
attached and became purchasers at the execution sale thereof, and 
afterwards, to wit, on the fourteenth day of February, A. D. 1581, 
lor a valuable consideration, sold, assigned, and conveyed all their 
right, title, and interest in and to the said real estate, including the 
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said property in South Kingston, known as Canonchet, to Edward 
H. Robinson, James M. Kimball], and Benjamin A. Jackson, as trus- 
tees for the creditors of the Sprague estate under said trust mortgage, 
and such trustees are bound to and are ready to make conveyance 
of all the right, title, and interest which they have in and to any 
portion of the premises so conveyed to them to any purchaser of the 
same premises or any part thereof at any sale under the trust mort- 
gage made by this respondent, and this fact was openly stated at 
the public saie of the premises known as Canonchet by the said 
Chafee, and was well known to the complainant; and this respond- 
ent avers that he is ready and is able to deliver to the said com- 
plainant when he shall have complied with the conditions of sale, 
in addition to the proper conveyances to be made by this respond- 
ent, a further conveyance from the said Kimball, Robinson, 
and Jackson, trustees, conveying all their right, title, and In- 
terest, if any, which they may or can have in and to said 
premises SO purchased. 

This respondent further avers that he entered into the possession 
of all the Sprague estates and properties immediately upon the de- 
livery to him of the conveyances hereinbefore mentioned, and 
afterwards permitted the said William Sprague and his family to 
occupy the premises until such time as in his discretion it would be 
advisable and for the best interests of creditors to make sale of the 
property, and for the reason that the said premises known as Ca- 
nonchet derived their principal value from the fact that an extensive 
villa had been erected thereon which required care and custody to 
prevent it, from the injury and depreciation that would result in 
ease the premises were unoccupied, and as such custodian the said 
Williatn Sprague was in the occupation of the premises and not 
otherwise; and this respondent denies that the said William 
Sprague has any right, title, or interest of any nature whatsoever in 
the premises. 

lifth. And this respondent further says that as to all those mat- 
ters set out in the sixth article of the bill of complaint the said 
complainant well knew at the time when said auction sale was had, 
and al and Ly fore the making by him of the highest bid therefor, 
that the said William Sprague intended to forcibly prevent any 
person from entering upon the premises for the purpose of enjoying 
the same asa purchaser at said sale; that the said Sprague then 
and there openly declared that he intended to exclude any entrance 
upon the premises, and had not OnLy posted il written notice upon 
the public approach thereto, but maintained an armed guard at the 
house and on the grounds within the enelosure, and threatened that 
any person ent ring would do so at the peril of personal Injury. 

And thereupon this respondent caused to be openly stated to the 
company there assembled that le proposed to sell all his right, title, 
and interest as trustee and assignee in the said premises to the highest 
bidder theretor ; that the counsel for the said William Sprague, aet- 
ing in his behalf, undertook to throw doubt and discredit upon the 
title of this respondent, Setting forth, among other things, that the 
estate had once been sold at an execution sale by the Bank 
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873 of Commerce in New York; and, furthermore, that a creditor 

had recently attached the same estate ; whereupon, in reply, 
it was specifically stated, in the presence and hearing of the said 
Moulton and that of the company there assembled, that such title, 
if any, which passed to the sald Kimball, Robinson, and Jackson, 
trustees, from the Bank of Commerce would be made to the pur- 
chaser at the sale, and that it was well understood that all the estate 
sold was the right, title, and interest of said Chafee under said deeds 
hereinbefore set forth and said Bank of Commerce title; that, with 
a full knowledge of all these facts and of the then situation and of 
the attitude of the said William Sprague, the said complainant made 
thie highest bid for the property, and the same was struck off to him 
us the purchaser; and this respondent submits to this honorable 
court, in view of the premises, that he was not afterwards bound to 
deliver any other possesslon to the said complainant than he did in 
fact deliver on the said twenty-fifth day of August, 1582. 

And this defendant further Suys that he always has been and is 
how ready to perform his contract according to the terms and con- 
ditions of sale, but the said Moulton has refused to make payment 
of the twenty per cent. of the purchase-money, as required by said 
COnNdILIONS., 


And this defendant submits to this honorable court that said com- 
plainant is bound to earry out the said contract of sale according to 


said terms and conditions, and this defendant is entitled to a decree 
in his favor against said complainant accordingly. 


ZECHARIAH CHAFEE. 


C. FRANK PARKHURST, 
JAMES TILLINGHASTD, 
CHLAS. TART, 

B. F. THURSTON, 


Nolicitors and (‘»ounsel for Detendant ( hafee 


L'xirep STATES OF AMERICA, ! 
District of Rhode Island. } 


wf - 


In the city of Providence, in said district, this twenty-seventh 
day of October, A. D. 1882, then and there personally ap- 
oid peare d the within and above named Zechariah Chafee and 
made oath that the statements of the aforegoing answer so 
far as stated of his own knowledge are true, and so far as stated 
upon his information and belief are true to the best of his knowl- 


edge, information, and belief. 


he f re e-— 


C. FRANK PARKHURST, 
Notary Public. 
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Exurpit 1. 


Supreme Court. October Term, 1881. 


(QJUIDNICK Co. 
v, -In equity. No. 1927. 
Z. CHAFEE et al. 


This cause came on to be heard before the full court and was 
argued by counsel for the respective parties; and thereupon, upon 
consideration thereof, it is ordered, adjudged, and decreed— 

First. That the A. & W. Sprague Manufacturing Co. 1s not In- 
debted to the Quidnick Co. under the contract dated December 18th, 
1873, in the pleadings referred to. 

Second. That the complainant is entitled to an account and re- 
payment of all sums which said defendant, Chafee, by virtue of his 
position as treasurer of said Quidnick Co., has used of the moneys 
of or belonging to said Quidnick Co. for the payment of creditors 
holding the mortgage notes of said A. & W. Sprague Manufactur- 
ing Co., secured under the trust mortgage from A. & W. Sprague 
Manufacturing Co. to said Chafee, as trustee in the pleadings men- 
tioned, or for the benefit of his trust estate under said mortgage, for 
purposes not, within or under said contract of Dee. 18th, 1875, and 
it is referred to Samuel W. Peckham, Esq., as master, to take and 
state the accounts between said parti sin respect thereot. 

Third. It appearing that said property cannot be held to await. 

such account except at great and ruinous expense, said 
375 Chafee is hereby directed to proceed and advertise and sell 

the same and deposit the net proceeds of each and every sale 
he may make in the Rhode Island Hospital Trust Co., in Provi- 
dence, upon its participation account, in his name as trustee, not to 
be withdrawn except by order of this court or some justice thereof, 
and either party may from time to time apply to the court for any 
directions to said trustee In relation to such sales to be entered. 

(Signed) J. H. STINESS, J. & C. 

P. E. TILLINGHAST, J. S. C. 
Entered as decree of court, 30th day, O. T., 1881 (Nov. 5, 1881). 
by order: 
(Signed) HERBERT ALMY, 
Assistant Clerk. 
EXHIBIT 2. 
PROVIDENCE, 8¢: 
Supreme Court. March Term, A. D., 1882. 
QUIDNICK COMPANY ) 
Ss. In Equity. No. 1927. 
Z. CHAFEE et als. } 
This cause came agall before this court on the 24th) day of Mav, 
A. D. 1882, upon the report of Zechariah Chafee, trustee and 


Vas 


Ol) 
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assignee, setting forth lis failure to effect a sale of the estates men- 
tioned in the decree of March 22, A. D. 1882, under the terms named 
in said decree, and that no bidder appeared to offer the upset price 
r¢ quired by said decree to start the sule, and asking for instructions 
in the premises ; and now, upon consideration of the facts set forth 
In said report and of the cuuse, it Is ordered, adjudged, and de- 
creed— | 
First. That the said decree of March 22d, A. D. 1882, be, and the 
same is hereby, rescinded. 
Second. The third clause of the order of this court, entered No- 
vein ber oth, A. 1). ISSi, is hereby revived and re-established, 
376 with the amendment striking out the words “ upon its partic- 
ipation account,” and adding the following: “ Provided, 
however, That if said Chafee shall receive an offer for the entire 
estate for a price satisfactory to him he may sell the same at private 
sale upon terms substantially similar, except in amount, to those 
em bodied. In our order of March 22d, ISS2: and in case of such 
sule the preceeds received from time to time by the said Chafee may 
be distributed as Was provided in said order of March 23d, 1882.” 
Enter. 
(Signed) J. H. STINESS, J. S. C. 
P. E. TILLINGHAS!. J. & GC 


Entered as decree of court May 24, 1852. 
by order: 
(Signed) HERBERT ALMY. 


Assistant Clerk. 
EXHIBIT 3. 


This indenture, made and entered into this first day of Novem- 
ber, A. D. eighteen hundred and seventy-three, by and between the 
A. & W. Sprague Manufacturing Company, a corporation created 


—s 
’ 


by the General Assembly of the State of Rhode Island and trans- 
acting business in the city of Providence ; William Sprague, of South 
Kingston ; Amasa Sprague, of Cranston; Mary Sprague, widow of 
William Sprague, deceased; Fanny Sprague, widow of Amasa 
Sprague, deceased, of said Providence, all in said State, and the said 
Amasa Sprague and William Sprague, as copartners doing business 
under the firm of A. & W. Sprague, as parties of the first part, and 
Zechariah Chafee, of said Providence, as party of the second part, 
witnesseth : 

Whereas the said A. & W. Sprague Manufacturing Company and 
the said) A. & W. Sprague and said Amasa Sprague and William 
Sprague, individually, are now indebted or under lability, primary 
or secondary, in divers sums of money to divers persons, amount- 
ing in the aggregate to about the sum of fourteen millions of dol- 
lars, and which indebtedness and liabilities said parties of the first 

part are desirous of funding and securing by the conveyance 
old of their estates and properties to said party of the second part 
as mortgagee in trust, as hereinafter provided, and which 
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conveyance to him as mortgagee in trust said party of the second 
part has agreed to and by signing these presents does accept; and 

Whereas for this purpose and to this end said A. & W. Sprague 
Manufacturing Company have executed their sixteen thousand five 
hundred negotiable promissory notes, all bearing even date with 
these presents and made payable to the order of said A. & W. 
Sprague and by them indorsed, payable three years from January 
1, 1874, with interest from January 1, 1874, payable semi-annually, 
at the rate of seven and three-tenths per centum per annum till said 
pripeipal sum is paid, whether at of [or] after maturity, and all instal- 
ments of interest in arrear to bear interest at the rate aforesaid till 
paid, but reserving the right to pay said notes before maturity In 
instalments of not less than five per centum of the principal thereof 
at any time the semi-annual interest becomes payable, prineipal and 
interest payable at the place of business of said A. & W. Sprague 
Manufacturing Company, in said Providence, said notes being of the 
amounts and lettered and numbered as follows, to wit: Two thou- 
sand thereof for fifty dollars each, lettered A No. 1 to A No. 2000, 
both inelusive; three thousand thereof for one hundred dollars each, 
lettered 13 No. | to 3 No. DOOD. both inclusive: three thousand 
thereof fortwo hundred dollars each, lettered CU No. ] to CO No. S000, 
both inclusive: three thousand thereof for five hundred dollars each, 
lettered D No. 1 to D No. 3000, both inelusive; four thousand 
thereof for one thousand dollars each, lettered EF No. 1 to Ie. No. 
4000, both inclusive,and fifteen hundred thereof for five thousand dol- 
lars each, lettered F No. 1 to F No. 1500, both inclusive, and all of 
which notes have been placed in the hands of said party of the 
second part to be by him used and applied to the payment or retir- 
ing of such of the present outstanding indebtedness and liabilities 
aforesaid as the holders thereof shall within nine months from the 
date of these presents bring in and surrender and discharge or 
agree to extend for the term and according to the provisions of said 
notes, said notes as so issued by said trustee to be countersigned by 

hina ; 
378 And whereas the preservation of the manufacturing prop- 
erties of said A. & W. Sprague Manufacturing Company and 
the best interests of the creditors require, to prevent great loss and 
shrinkage, that the business of the mills and print works shall in the 
meantime be continued : 

Now, therefore, said parties of the first part, in consideration of 
the premises and of the trusts hereinafter declared, and in further 
consideration of one dollar to them paid by ‘said party of the second 
part, the receipt of which is hereby acknowledged, do hereby give, 
grant, bargain, sell, and convey unto the said party of the second 
part, his heirs, executors, administrators, and assigns, all the prop- 
erty, real, personal, and mixed, not exempt fromattachment by law 
which the parties of the first part or any oreither of them have and 
hold in the following city and towns in the State of Rhode Island, viz., 
the city of Providence, the towns of Cranston, Johnston, Coventry, 
Kast Greenwich, West Greenwich, South Kingston, Warwick, Paw- 
tucket, Lincoln, North Providence, Cumberland, East Providence, 
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and North Kingston; in the following towns of the Commonwealth 
of Massachusetts, viz., Attleborough and Palmer; in the following 
counties of the State of Maine, viz., Somerset, Piscataquis, Franklin, 
Kennebec, Penobscot, and Aroostook; in the following counties of 
the State of New Hampshire, viz., Grafton, Coos, Carroll, and Belk- 
nap; inthe towns of Richmond and Lexington, in the State of 
South Carolina; in the city of Washington, in the District of Co- 
lumbia; in the following towns of the State of Connecticut, viz., 
Sterling, Sprague, Scotland, and Windham, including in what is 
known as the Baltic Mill property, in said State of Connecticut, 4 
iron water-wheels, 4 rotary pumps, 3 openers, 20 lappers, 412 cards, 
1o double heads, ) doublers, D erinders, 1Y railway heads and 
troughs, 30 drawing frames, 25 coarse speeders, 49 fine speeders, 275 
spinning frames, 54 spoolers, 16 slasher-warpers, 4 slashers, 20 
warpers, 12 dressers, 36 pairs mules, 1,975 looms, 1 boring machine, 
l upright drill, 2 iron planers, 8 turning engines, 1 circular saw, 1 
vertical saw, one wood planer, 1 gear-cutter, 2 bolt-cutters, 1 ran of 

grist-mill stones, 1 bolter for grist-mill, 1 corn-cracker, 1 steam 
o79  fire-engine, 3 gas retorts, and all the taps, dies, and tools ap- 

pertaining to the machine and blacksmith’s shops; and in- 
cluding in what is known as the Oneco property, in said State of 
Connecticut, 250 stone hammers, 750 drills, and the tools and appa- 
ratus used in quarrying and cutting stone; and ineluding in what 
is known as the South Windham property the saws and tools in the 
saw-mill; and including the hay in barns and elsewhere in either 
of said towns of the State of Connecticut; and including, generally, 
within the foregoing description, the two homestead estates, the 
Washington and Cove street lot, the Dyer-street lot, the Dorrance- 
street lot, the Pine and Page street lot, the Peace-street lot, the Ma- 
rine railway property, the lot on the corner of Hope and Waterman 
streets, the Fenner-avenue lot, the Martin-street property, the George, 
Pitman. and Ives street property, the kelmwood store property, and 
the Ninth-ward property, in the city of Providence; the Cranston 
Print Works property, with about eighteen hundred and seventy 
acres of land and improvements thereon, in the town of Cranston ; 
the Natick Millis property, with about eight hundred and thirty 
acres of land and Improvements thereon, and the Ladd farm, with 
about one hundred and oneacres of land and improvements thereon, 
sometimes called the Coweset estate, in the town of Warwick ; the 
Morgan Mill property, with about six hundred and twenty-five acres 
of land and improvements thereon, in the town of Johnston; the 
homestead estate in South Kingston, with about four hundred and 
twenty-eight acres of land and improvements thereon; the mill 
property in Augusta, Maine, with about four hundred acres of land 
and improvements thereon; the mill property in Palmer, Massa- 
chusetts, with about seven acres of land and improvements thereon ; 
the estates in the city of Washington, with about six acres of land 
and improvements thereon ; the property in the city of Columbia, 
in the State of South Carolina, with about four hundred acres of 
land and improvements thereon ; and also all other the estate and 
property, real and personal, of every name and nature, not exempt 
1V—215 
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from attachment by law, wherever situate and by whatsoever muni- 
ments of titled evidenced, which any or either of the parties of the first 

part haveor may be entitled to, in possession or action, reversion 
080 orremainder; together also with all goods, stock, and supplies, 

manufactured, unmanufactured, and in process of manufact- 
ure, and all fixtures, machinery, tools, and other personal property 
of every kind which said A. & W. Sprague Manufacturing Company 
may at any time or from time to time hereafter have, either in lieu 
of or in addition to those now on hand, but excepting from this 
conveyance all shares of capital stock in any and every corporation, 
wherever located, belonging LO any or elther of the parties of the first 
part, the same to be transferred to said party of the second part, upon 
his request in writing, by wav of pledge and collateral security to 
secure the performance of the condiiions of this instrument: 

To have and to hold said granted and bargained premises, with 
all the rights, privileges, and appurtenances thereol, unto and to the 
use of him, the said party of the second part, his heirs, executors, 
administrators, and assigns, in trust for the intents and purposes 
and with under, and subject-to the powers and provisos hereafter 
contained, but subject, nevertheless, to the following conditions—that 
is to say, upon condition that if said parties of the first part or any 
or either of them, their heirs, executors, administrators, or assigns, 
or any person for them or in their behalf, shall well and truly pay 
or cause to be paid all and singular the debts and liabilities afore- 
sald which shall be brought in under these presents and remain 
outstanding, as hereinbefore provided, and all expenses and liabili- 
ties of every kind incurred in the execution of the trusts hereinafter 
created or declared, and all the notes aforesaid that shall be issued 
by the trustee aforesaid, together with the interest thereon, accord- 
Ing to the tenor thereof, then this deed shall be and become void ; 
otherwise shall remain in force. | 

And subject to the condition aforesaid, in trust for said party of 
the second part, and other the trystees or trustee under these presents 
for the time being, to stand seized and possessed of the said granted 
estates and premises, and until default shall be made in the per- 
formance of the conditions aforesaid or any part thereof, or breach 
shall be made of the covenants or agreements hereinafter contained 
on the part of said parties of the first part to be kept or performed, 

or until sale under the trusts hereinafter declared, or until 
381° entry under the power in that behalf hereafter contained, to 

permit and suffer said parties of the first part to retain the 
possession and use of said granted premises: 

Provided, and it shall be lawful for said trustees or trustee for the 
time being at any time or from time to time before such default or 
breach, and with or without previous entry, in their or his disere- 
tion, to sell at public or private sale any part or parts of said granted 
estates and property, and to execute and deliver such deed or deeds 
as may be necessary or proper to vest in the purchaser or purchasers 
thereof an absolute and indefeasible estate in fee siinple therein, and 
to stand seized of all the purchase-moneys to arise and received 
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therefrom for the uses and purposes hereinafter declared respecting 
the same; and 

Provided further, That said trustees or trustee for the time being 
may at any time or from time to time, before default or breach as 
well as after, enter upon said granted estates and property or any 
part or parts thereof, and take and assume the full and absolute pos- 
session and control of the same, and in their or his discretion to con- 
tinue to run and operate or to close the mills or print works of said 
manufacturing company or any or either of them, as said trustees 
or trustee for the time being shall deem for the best interests of the 
creditors: and 

Provided also, and it is hereby further declared, That in case de- 
fault shall be made in pavinent of said notes hereby secured Orany 
or either of them, or of the semi-annual interest due thereon, or 
breach shall be made of either of the covenants or ag reements herein 
contained on the part of said parties of the first par’ to be kept and 
performed, and such default or breach shall continue for the space 
of sIXty days, then in such case the said trustees or trustee hereunder 
for the time being, in their or his discretion, may and upon the re- 
quest in writing of the holders of one-fifth in amount of the notes 
then issued and outstanding under these presents said trustees or 
trustee for the time being shall from tame to-time thereafter, either 
before or after entry as aforesaid, sell, either together or in parcels, 
the estates and property aforesaid or any part or parts thereof at 
public or private sale, as said trustees or trustee shall think best, 

first giving, in case of any auction sale under this or under 
vs2 any other provisions of this instrument, notice thereof by ad- 

vertisement at least twice a week for four successive weeks In 
some public newspaper printed in’ said Providence, and such other 
notice as they or he may deem advisable, and upon sale thereof to 
execute and deliver such deed or deeds as may be necessary OF 
proper to vest in the purchaser or purchasers thereof an absolute and 
indefeasible estate in fee simple therein. 

And it is hereby declared that said trustees or trustee for the time 
being shall stand seized of all the purchase-moneys to arise and re- 
ceived from sales or otherwise under any of the trusts of these 
presents, to apply and appropriate the same— 

First. To the payment of all expenses incident to such sale or 
sales, and of all insurance moneys, taxes, and other charges, if any, 
paid or incurred by them in respect of said trust estates, together 


with a reasonable compensation to said trustees or trustee for the 
time being for their or lis own services, and reasonable counsel fees 
and all other charges and liabilities paid or Ineurré d by them, either 
In carry Ing On the business or in the « xecution of any other of the 
trusts hereby created : 


And, sf condly. the residue | all moneys received by them under 


any of the trusts of this instrument trom time to time toapply and 
appropriate ratably to the payment of the principal and interest of 
all the debts and liabilities aforesaid of said parties of the first part 
which shall be brought in under these presents and remain out- 
standing as aforesaid, and of all the notes that shall be issued by 
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said trustee and be outstanding under and secured by these presents, 
and although by their terms the same may not then have matured, 
accounting to said parties of the first part, respectively, their heirs, 
executors, “administr: ators, or assigns, for any surp lus, if any, that 
may remain after the full payment thereof. | 
And it is further declared that no purchaser under any or either 
of the foregoing trusts shall be under any obligation to inquire into 
the necessity or regularity of any sale thereunder, nor to see to the 
application of any of the purchase-moneys thereof, but that the re- 
ceipt of the trustees or trustee for the time being to such purchaser 
or purchasers for such purchase-moneys shali be his or their full 
and effectual acquittance and discharge therefor: and if atany time 
said trustee, or any trustee to be appointed under these pres- 
383 ents, shall be desirous of resigning and of being discharged 
from the trusts aforesaid, it shall be lawful for them or him 
so to do, and in such case or in case said trustee or any trustee to 
be appointed under these presents shall die or become incapable of 
acting in said trusts, it shall be lawful for the surviving or continu- 
ing trustees or trustee for the time being, by any writing or writings 
under their or his hands, to nominate and appoint, or in case at 
any time all the trustees for the time oeing shall resign together, 
then for the supreme court of the State of Rhode Island, sitting in 
equity, to appoint any other person or persons to be a trustee or 
trustees in the stead and place of him or them so dying, resigning, 
or becoming Incapable of acting as aforesaid, and thereupon and as 
often as any such appointment shall be made all the trust estates 
and property then held under the trusts aforesaid shall, with all 
convenient speed, be SO conveyed, assigned, and transferred as to 
vest the same in the surviving or continuing trustees or trustee, and 
such new trustees or trustee, or if there be no continuing trustee, 
then in such new trustees or trustee only, their or his heirs, exe- 
cutors, administrators, and assigns, to the same uses and upon the 
same trusts as are herein declared concerning the same; and every 
new trustee under these presents so appointe d, or otherwise duly ap- 
pointed by any court of competent jurisdiction, may immediately 
exercise any power or discretion herein granted in the same manner 
as though originally named as trustee herein, and although the trust 
estate be not then vested ” him; and no trustee under these pres- 
ents shall be answerable or accountable for any loss which may hap- 
pen to said trust estate or ‘Soemiee unless the same shall happen by 
his own neglect or default. 
And the said parties of the first part, for themselves and for their 
respective heirs, executors, administrators, and assigns, do hereby 
covenant with the said party of the second part, his heirs, executors, 
administrators, and assigns, at any time or from iene to time dur- 
ing the continuance of this security, to execute and deliver to the 
party of the second part or other the trustees or trustee under these 
presents for the time being, or to any purchaser under any of the 
foregoing trusts, such further conveyances or assurances of the 
estates or property hereby conveved or intended to be eon- 
d84 veyed or any part or parts thereof as said trustees or trustee 
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for the time being may reasonably require, and at all times 
during the continuance oft this security, at their own cost and 
charges, to keep and maintain insurance, for the benefit of said party 
of the second part under these presents, upon the mills, buildings, 
machinery, and other insurable property hereby conveyed or 1n- 
tended to be conveyed, in such reasonable amounts and in such In- 
surance companies as said trustees or trustee for the time being 
shall approve; also that the profits that shall hereafter accrue in 
the business of said manufacturing company shall from time to time 
be by said company paid over to said trustees or trustee for the time 
being, to be held and applied to any of the purposes aforesaid in the 
same manner as the other trust moneys under these presents; also 
to pay all taxes and assessments, rates, and charges of every nature 
that may be laid or levied upon or in respect of si aid granted prem- 
ises, and in default thereof it shall be lawful for said trustees or 
trustee for the time being to effect such insurance and to pay said 
taxes, assessinents, rates, and charges, and all sums paid therefor 
shall be a further lien upon said granted premises secured by these 
presents. 

[In testimony whereof said A. & W. Sprague Manufacturing Com- 
pany have caused these presents to be signed and its corporate seal 
to be hereto affixed by said Amasa Sprague, its treasurer, for this 
purpose fully authorized, and said other parties of the first and see- 
nam parts ate Resta ene ie ee 

f November, A. D. eighteen hundred and seventy-three. 

A. & W. SPRAGUE MWF’G CO.,, 
by AMASA SPRAGUE, Treas. [ SEAL. | 


(Signed) WILLIAM SPRAGUE. ” 
AMASA SPRAGUE. . 
MARY SPRAGUE. ™ 
FANNY SPRAGUE. . 
A. & W. SPRAGUE. ‘s 
ZECHARIAH CHAFEE. % 


Signed, sealed, and delivered in presence of— 
THOs. A. DOYLE. 
F. WV. LATHAM. 
GEORGE HARRIS. 


885 Tue Strate oF RuopeE ISLAND, ETC., | 


= . - 88: 
( ily and ¢ ounty of Providence. j 


Be it known that in said city of Providence, on this first day of 
December, A. D. 1873, before me, Henry Martin, a justice of the 
peace for the said city of - rovide nce, a notary public for said State 
of Rhode Island. and a commissioner for the State of New York, re- 
siding in said city of Providence, personally appeared Amasa 
Sp rague Fannv Sprague, and Nlarv spragcue, who are personally 
known to me to be the same persons described in and who signed, 
sealed, and executed the foregoing instrument, and they then and 
ther severally acknowledged to me that they signed, sealed, CXe- 
cuted, and delivered the said: inetrameent as and.thet the cameds 
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their free and voluntary act and deed for the uses and purposes 
herein mentioned and expressed ; and at the same time and place 
the said Amasa Sprague, also personally known to me to be the 
Same person who executed the for voIng instrument as treasurer, 
in his capacity as treasurer of the A. & W. Sprague Manufacturing 
Company, also acknowledged to me that he signed, sealed, executed, 
and delivered the said instrument as and that the same is his free 
and voluntary act and deed as such treasurer, and the free and vol- 
untary act and deed of the said A. & W. Sprague Manufacturing 
Company for the uses and purposes therein mentioned and ex- 
pressed, 

In testimony whereof I have hereunto set my hand and official 
seals, at said city of Providence, on this said first day of December, 
A. D. 1873. | 

(Signed) HENRY MARTIN, 
Justice of the Peace. Notary Public, and 
Commissioner for the State of New York. 


STaTE OF Ruope Isnanp, |. 
City and County of Providence, { _* 
Be it known. that in the city of Providence, on this sixth day of 
December, A: oe LS75, before rie, Ilenry Martin, a justice of the 
peace for said city of Providence, a hotary public for said 
386 State of Rhode Island, and a commissioner for the State of 
New York, residing in said Providence, personally appeared 
William Sprague, to me personally known, and he then and there 
acknowledged to me that he'signed, sealed, and executed and de- 
livered the foregoing instrument as his free and voluntary act and 
deed. 
In testimony whereof, [ have hereunto set my hand and seals, at 
said city of Providence, on this eighth day of December, A. D. 1873. 
it. 8.1 LL. 8. ] HENRY MARTIN, 
Justices of thie Peace. Notary Public. and 
Commissioner for the Slate of New York. 


iEexuipitr 4. 


This indenture, made this sixth day of April, A. D. eighteen hun- 
dred and seventy-four, by and between the A. & W. Sprague Manu- 
facturing Company,a corporation created by the Gereral Assembly 
of the State of Rhode Island and transacting business in the city oO! 
Providence, of the first part, and Zechariah Chafee, of said Provi- 
dence, of the setond part, witnesseth : 

Whereas the said A. & W. Sprague Manufacturing Company 1s 
now indebted or under liability, primary or secondary, in divers 
sums of money to divers persons, and is desirous of appropriating 
its estate and effects to and for the payment of the same: 

Now, this indenture witnesseth: That the said A. & W. Sprague 
Manufacturing Company, for and in consideration of the said debts 
and liabilities, and also in consideration of the sum of one dollar 
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to it paid by the said Zechariah Chafee, the receipt whereof is hereby 
acknowledged, by these presents doth grant, assign, bargain, sell,alien, 
release, and confirm unto the said Zechariah Chafee, his heirs, execu- 
tors, administrators, and assigns, all our right, title, and interest, legal 
or equitable, in or to all the property of the grantors described or re- 

ferred to in the trust deed of mortgage, dated on the first day 
087 of November, A. D. 1873, made by the grantor and others to 

the grantee, and in or to any and all estate, real, personal, 
and mixed, of every name and nature, wherever situate, not exempt 
from attachment by law: 

To have and to hold the same, with all the privileges and appur- 
tenanees thereof, unto him, the said Zechariah Chafee, his heirs, 
executors, administrators, and assigns, in trust, to sell the same at 
public or private sale and convert the same into money, and the 
proceeds thereof to apply— 

First. To the payment in full, if sufficient, otherwise ratably, of all 
the claims of creditors against us, the A. & W. Sprague Manufact- 
uring Company, which have been or shall within nine months from 
the first day of November, A. D. 1873, be brought in and extended 
for the term of time provided in said trust mortgage, with authority 
in said trustee to make earlier payments than in three years’ time 
of a part or the whole of the same, under the provisions of said 
deed of mortgage dated November 1, 1873, or of this or any other 
preceding instrument. 

Secondly. The residue of said proceeds to apply in full, if suffi- 
cient, otherwise ratably, to the payment of all our other creditors. 

And said trustee is hereby authorized and empowered and it 
shall be his duty to act faithfully for the interests of the creditors 
and so as to obtain as prompt a settlement of their claims as practi- 
cable, and for that purpose he shall sell or dispose of any and 
ali portions of the property conveyed to him by or under this 
or any preceding trust from time to time as soon as reasonably 
may be, consulting the best interest of the creditors in making 
such sales and disposition, to the end that he may pay and discharge 
In full, if the property be suflicient, otherwise ratably, the obliga- 
tions to our creditors within a reasonable time; and the said trustee 
is further authorized to run said mills and print works or either or 
any of them, or to allow the grantor to run the same or any part 
thereof, if for the best interest of the creditors, the profits of the same 
being receivable by the aforesaid grantee tor the purposes aforesaid ; 
and in case the same are thus ran by him or otherwise he shall not 
be liable personally for the expenses or losses arising therefrom, but 

the same shall be chargeable to the trust fund vested in him. 
388 And the said party of the second part doth hereby accept 

said trust and doth in consideration thereof covenant that he 
will faithfully execute said trust on behalf of the creditors herein pro- 
vided for, so as te secure to them as early and full a payment upon 
their said claims as he shall reasonably be able to do. 

In testimony whereof said A. & W. Sprague Manufacturing Com- 
pany has caused these presents to be signed and its corporate seal LO 
be hereto atflixed by Amasa Sprague, its treasurer, for this purpose 
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fully authorized, and said Zechariah Chafee has hereto set his hand 
and seal this sixth day of April, eighteen hundred and seventy-four. 
A. & W. SPRAGUE M’FG CO., 
Per AMASA SPRAGUE, 77. 
ZECHARIAH CHAFEE. 


Signed, sealed, and delivered in presence of— 
CHARLES SELDEN. 


STATE OF RHODE ISLAND, ETC.. 
City and County ot Pro rile nce, ) cn 


Be it known that in said city of Providence, this seventh day of 
April, A. D. 1874, before me, Charles Selden, a justice of the peace 
for the said city of Providence and a notary public for said State of 
Rhode Island, residing In said city of Providence, personally il })- 
peared Amasa Sprague, personally known to me to be the same per- 
son who executed the aforegoing instrument as treasurer, and 1n his 
capacity as treasurer acknowledged to me that he signed, sealed, 
executed, and delivered this said instrument as and that the same 
is his free and voluntary act and deed as such treasurer and the free 
and voluntary act and deed of the said A. & W. Sprague Manu fact- 
uring Company, for the uses and purposes therein mentioned and 
expressed. 

In testimony whereof I have hereunto set my hand and official 
seal, at said city of Providence, on this said seventh day of April, 
A. D. 1874. 

CHAS. SELDEN, 
Justice of the Peace and Notary Public. 


8389 MXHIBIT 5. 


This indenture, made this sixth day of April, A. D. eighteen hun- 
dred and s venty-four, by and between Amasa Sprague, of Cranston, 
county of Providence, State of Rhode Island, of the first part, and 
Zechariah Chafee, of Providence, COUNLY of Providence, State of 
Rhode Island, of the second part, witnesseth : 

Whereas the said Amasa Sprague is now indebted or under la- 
bility, primary or secondary, in divers sums of money to divers per- 
sons, and is desirous of appropriating his estate and effeets to and 
for the payment of the same: 

Now, this indenture witnesseth: That the said Amaca Sprague, for 
and in consideration of the said debts and liabilities, and also in 
consideration of the sum of one dollar to him paid by the said Zech- 
ariah Chafee,the receipt whereof is hereby acknowledged, by these 
presents doth grant, assign, bargain, sell, alien, release, and confirm 
unto the said Zechariah Chatee, his heirs, executors, administrators, 
and assigns, all his right, title,and interest, legal or equitable, in or to 
all the property of the grantor described or referred to in the trust 
deed of mortgage, dated on the first dav of November, A. D. 1875, 
made by the grantor and others to the grantee, and in or to any 
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and all estate, real, personal, or mixed, of every name and nature, 
wherever situate, not exempt from attachment by law: 

To have and to hold the same, with all the privileges and appur- 
tenances thereof, unto him, the said Zechariah Chafee, his heirs, ex- 
ecutors, administrators, and assigns, in trust, to sell the same at 
public or private sale and convert the same into money, and the 
proceeds thereof Lo apply— 

First. To the payment in full, if sufficient, otherwise ratably, of 
all the claims against the said Amasa Sprague provided for in 
said trust deed of mortgage of Nov. 1, 1873, which have been or shall 
within nine months from the first day of November, A. D. 1873, be 
brought in and extended for the term of time provided in said trust 
mortgage, with authority in said trustee to make earlier payments 

than in three years’ time of a part or the whole of the same, 
oO under the provisions of said deed of mortgage dated Nov. & 
18735, or of this or any other prece ding Instrument. 

Secondly. The residue of said proceeds to apply in full, if sufficient, 
otherwise ratably, to the payment of all my otherclaims. And said 
trustee is hereby authorized and empowered and it shall be his duty 
to act faithfully for the interests of the creditors, and so as to obtain 
as prom pt a settlement of their claims as practicable, and for that 
purpose he shall sell or dispose of any and all portions of the prop- 
erty conveyed to him by or under this or any preceding trust from 
time to time as soon as reasonably may be, consulting the best in- 
terests of the creditors in making such sales and disposition, to the 
end that he may pay and discharge in full, if the property be sufh- 
cient. otherwise pro rata, the obligations LO ny creditors within a 
reasonable time; and the said trustee is further authorized to run 
said mills and print works, or either or any of them, or to allow the 
grantor to run the sameor any part thereof, if for the best interests of 
the creditors, the profits of the same being receivable by the aforesaid 
grantee for the purposes aforesaid; and in case the same are thus 
run by him, or otherwise, he shall not be liable personally for the 
expenses or losses arising therefrom, but the same shall be charge- 
able to the trust fund vested in him. 

And the said party of the second part doth hereby accept said 
trust and doth, 1n consideration thereof, covenant that he will faith- 
fully execute said trust on behalf of the creditors herein provided 
for, so as to secure to them as early and full a payment upon their 
said claims as he shall reasonably bé able to do. 

In testimony whereof I have hereunto set my hand and seal this 
sixth day of April, one thousand eight hundred and seventy-four. 

AMASA SPRAGUE. iL. 8. 
ZECHARIAH CHAFEE. *” 


Signed, sealed, and delivered in presence of— 
CHARLES SELDEN. 
ou] THe State oF Ruope Isitanp, | .. . 
f ounty of Pro ide nice, } 


In Providence, this seventh day of April, A. D. 1874, then Amasa 
11—2155 
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Sprague and Zechariah Chafee personally appeared and _ severally 
acknowledged the foregoing instrument by them signed to be their 
free and voluntary act and deed. 
before me— 
IL. 8. ] CHARLES SELDEN, 
Notary Public. 


Recorded May 8, 1874, at 9.30 a. m. 
Witness: G. A. WILLIAMSON, 
Recorder of Deeds. 


Orrice oF RecorpER OF DEEDs, 
ProvIDENCE, R. I., Nov. 29, 1880. 


A true copy of record in this office in Book No. 248, page 311. 
Attest : G. A. WILLIAMSON, 
Recorder of Deeds. 


ExuHipit 6. 


This indenture, made this sixth day of April, A. D. eighteen hun- 
dred and seventy-four, by and between Amasa-Sprague, of Cranston, 
county of Providence and State of Rhode Island, and William 
Sprague, of South Kingston, county of Washington and State of Rhode 
Island, copartners as A. & W. Sprague, of the first part, and Zecha- 
riah Chafee, of the city of Providence, State of Rhode Island, of the 
second part, witnesseth : 

Whereas the said A. & W. Sprague are now indebted or under lia- 
bility, primary or secondary, in divers sums of money to divers per- 
sons, and are desirous of appropriating their estate and effects to and 
for the paymeut of the same: 

Now, this indenture witnesseth: That the said A. & W. 
oJ2 Sprague, forand in consideration of thesaid debts and liabilities, 
and also in consideration of the sum of one dollar to them paid 
by the said Zechariah Chafee, the receipt whereof is hereby acknowl-— 
edged, by these presents doth grant, assign, bargain, sell, alien, re- 
lease, and confirm unto the said Zechariah Chafee, his heirs, execu- 
tors, administrators, and assigns, all their right, title, and interest, 
legal or equitable, in or to all the property of the grantors described 
or referred to in the trust deed of mortgage, dated on the first day 
of November, A. D. 1873, made by the grantors and others to the 
grantee, and in or to any and all estate, real, personal, or mixed, of 
every name and nature, wherever situate, not exempt from attach- 
ment by law: 

To have and to hold the same, with all the privileges and appur- 
tenances thereof, unto him, the said Zechariah Chafee, his heirs, ex- 
ecutors, administrators, and assigns, in trust, to sell the same at 
public or private sale and convert ‘the same into money, and the 
proceeds thereof to apply— 

First. To the payment in full, if sufficient, otherwise ratably, of 
all the claims against us (A. & W. Sprague) which have or shall 
within nine months from the first day of November, A. D. 1873, 
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be brought in and extended for the term of time provided in said 
trust mortgage, with authority in said trustee to make earlier pay- 
ments than in three years’ time of a part or the whole of the same 
under the provisions of the said deed of mortgage dated November 1, 
1873, or of this or any other preceding instrument. 
Secondly. The residue of eld proceeds to apply in full, if suffi- 
cient, otherwise ratably, to the payment of all our other creditors. 
And said trustee is hereby authorized and empowered and it shall 
be his duty to act faithfully for the interests of the creditors and so 
as to obtain as prompt a settlement of their claims as practicable, 
and for that purpose he shall sell or dispose of any and all portions 
of the property conveyed to him by or under this or any preceding 
trust from time to time as soon as reasonably may be, consulting 
the best interests of the creditors in making such sales and disposi- 
tion, to the end that he may pay and discharge in full, if the prop- 
erty be suflicient, otherwise pro rata, the obligations to our creditors 
within a reasonable time. 
And the said trustee is further authorized to run said mills 
393 and print works or either or any of them, or to allow the 
grantor to run the same or any part thereof, if for the best 
interests of the creditors, the protits of the same being receivable by 
the aforesaid grantee for the purposes aforesaid, and in case the same 
are thus run by him or otherwise he shall not be liable personally 
for the expenses or losses arising therefrom, but the same shall be 
chargeable to the trust fund vested in him 
And the said party of the second part doth hereby accept said 
trust, and doth, in consideration thereof, covenant that he will faith- 
fully execute said trust on behalf of the ereditors herein provided 
for, so as to secure to them as early and fall a payment upon their 
said claims as he shall reasonably be able to do. 
In testimony whereof we have hereunto set our bands and seals this 
sixth day of April, one thousand eight hundred and seventy-four. 
AMASA SPRAGUE. L. &. 
WILLIAM SPRAGUE. Le 
ZECHARIAH CHAFEE. [L.s. 


Signed, sealed, and delivered in presence of— 


CHARLES SELDEN. 


THE State oF Ruope Isianp, } ; 
County of Prov idence ‘ } 
In Providence, this sixth day of April, A. D. ag then Amasa 
Sprague William Sprague, and Vf echartah Chaf 1c personally ap- 
peared and severally acknowledged the foregoing instrument by 
them signed to be thei ir free and voluntar' y act and deed. 
Before me— ro au 
[L. 8. ] CHARLES SELDEN, 
| Notary Public. 
Recorded May S,’1574, at 9.50 a. m. ae 
Witness : G. A.. WILLIAMSON, 
Recorder of Deeds. 
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ProviDENCE, R. L., Nov. 29, 1880. 

A true copy of record in this office in Book No. 245, page 1s. 
Attest: G. A. WILLIAMSON, 

Recorder of Deeds. 


EXHIBIT 7. 


This “ee made this sixth day of April, A. D. eighteen hun- 
dred and seventy-five, by and between William Sprague, of South 
Kingston, seat of Washington, State of Rhode Island, of the first 
part, and Zechariah Chafee, of Providence, of the second part, wit- 
nesseth : 

Whereas the said William Sprague is now indebted or under lia- 
bility, primary or secondary, in divers sums of money to divers per- 
sons and is desirous of appropriating his estate and effects to and 
for the payment of the same : 

Now, this indenture witnesseth: That the said William Sprague, 
for and in consideration of the said debts and liabilities, and also in 
consideration of the sum of one dollar to him paid by the said Zech- 
ariah Chafee, the receipt whereof is hereby acknowledged, by these 
presents doth grant, assign, bargain, sell, alien, release, and eonfirm 
unto the said Zechariah Chafee, his heirs, executors, administrators, 
and assigns, all his right, title, and interest, legal or equitable, in or 
to all the property of the grantor described or referred to in the trust 
deed of mortgage, dated on the first day of November, A. Sa. S738, 
made by the grantor and others to the grantee, and in or to any and 
all estate, real, personal, or mixed, of every hame and nature, 
wherever situate, not exem pl from attachment by law: 

To have and to hold the same, with all the privileges and ap- 

purtenances thereof, unto lim, the said Zechariah Chafee, 
395 his _ heirs, executors, administrators, and assigns,in trust, to 

sell the same at public or private sale and convert the same 
into money, and the proceeds thereof to apply— 

First. ‘To tne payment in full, if sufficient, otherwise ratably, of 
all the claims against the said William Sprague provided for in said 
trust deed of mortgage of Nov. 1, 1875,which have been or shall 
within nine months from the first day of November, A. D. 1873, be 
L rong in and extended for the term of time provided in said trust 
mortgage, with authority in said trustee to make earlier payments 
than in three years’ time for a part or the whole of the same, under 
the provisions ‘of said deed of mortgarve dated Nov. - IS79, or of 
this or any other preceding instrument. 

Secondly. ‘The residue of said proceeds to apply in full, if suffi- 
cient, otherwise ratably, to the payment of ali my ot dias creditors. 

And said trustee is hereby authorized and empowered and. it 
‘shall be his duty to act faithfully lor the interest of the creditors, 
and so as to obtain as prompt a settlement of their claims as practi- 
cable, and for that purpose.he shall sell or dispose of any and all 
portions of the property conveyed to him by or under this or any 
preceding trust from time to time as soon as reasonably may be, 
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consulting the best interest of the creditors in making such sales 
and disposition, to the end that he may pay and discharge in full, 
if the property be sufficient, otherwise pro rata, the obligations to 
my creditors within a reasonable time. 

And the said trustee is further authorized to run said mills and 
print works or either or any of them, or to allow the grantor to 
run the same or any part thereof, if for the best interests of the 
creditors, the profits of the same being rec ivable by the aforesaid 
grantee for the purposes aforesaid, and in case the same are thus 
run by him or otherwise he shall not be liable personally for the 
expenses or losses arising therefrom, but the same shall be charged 
to the trust fund vested in him. 

And the said party of the second part doth hereby accept said 
trust, and doth, in consideration thereof, covenant that he will faith- 
fully execute said trust on behalf of the creditors herein provided 
for, so as to secure to them as early and full il pavinent upon their 

said claims as he shall reasonably be able to do. 
J [n testimony whereof I have hereunto set my hand and 
seal this sixth day of April, one thousand eight hundred and 
seventy-four. 
WILLIAM SPRAGUE. [L. s.] 
ZECHARIAH CHAFEE. [L.s.] 


Signed, seale dd. and delivered in presences o{f— 


” CHARLES SELDEN. 


THe STATE OF RuopeE ISLAND, } 


> ~s\ 


County of Providence, } 


In Providence, this sixth day of Apmi, A. D. 1874, then William 
Sprague and Zechariah Chafee pre rsonally appeared and severally 
acknowledged the foregoing Instrument DY therm slg d to be their 
free and voluntary act and deed. 

before me— 

[L. s. | CHARLES SELDEN, 
Notary Public. 
District OF CoLUMBIA, La, 
County of Washington, § | 

I, L. P. Williams, a notary public for said District and county, do 
hereby certify that William Sprague, party to a certain deed bearing 
date of the sixth day of April, A. D. 1574, and hereto annexed, per- 
sonally appeared before me in the counts aforesaid, thesaid Wilham 
Sprague being personally well known to me to be the person who 
executed the said deed. and acknowl dar d the Same to be his act and 
deed. 

Given under my hand and notarial seal this 15th day of April, 
A. D. 1874. 

[L. 3. ] L. P. WILLIAMS, 
Notary Public. 
Recorded May llth, 1874, at 10.16 a. m 
Witness: G. A. WILLIAMSON, 
Recorder of Deeds. 
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PROVIDENCE, R. 1., Nov. 29, 1880. 


A true COPy of record in this oflice in 00k No. 248, pape dle. 


Attest : G. A. WILLIAMSON, 
Recorde r of Deeds. 


Amendment to Answer of Zechariah Chafee. (Filed June 20, 1883.) 1 
Amendmeat to the answer of Zechariah Chafee, one of the respond- | 
ents in the above cause, under stipulation dated June 8,1885,and - | 


filed herewith. 


And this respondent, further answering, says that since the time 
of filing his answer in the above-entitled cause he has been in- 
formed and believes, and thereupon avers and charges, that the said 
complainant purchased the said “ Canonchet” estate at the request 
and in the interest of the said defendant, William Sprague, and that 
the said complainant was furnished by the said Wilham Sprague 
with the sum of $3,500, or thereabouts, with the intention that the 
said complainant should therewith pay such sum as might be nee- 
essary for a first cash payment in accordance with said terms of sale— 


Exhibit A, annexed to said bill—which amounted, as stated in said | 
hill, to the sum of $3,112.50, and should retain the balance thereof > 
to pay any legdl expenses that might be incurred; that the said | 
complainant made said purchase and said first payment well know- 1) 


Ing, as stated in gaid answer of this respondent, that the said William 
Sprague intendgd to hold said estate forcibly against anv purchaser 
and for the purpose of enabling the said William Sprague so to hold 
said estate, and with the intention and for the purpose of involving 
the title to said estate in litigation for an indefinite period of time; 
and this respondent is informed and believes, and thereupon avers 
and charges, that all that has been done by said complainant 
oS in the purchase of said estate, the payment of said first cash 
payment of five per cent., and the bringing of this suit has 
been done in accordance with an understanding and agreement 
entered into by and between said William Sprague and said ecom- 
plainant, and that said complainant is now prosecuting this said 
suit in collusion with said William Sprague and for the purpose of 
hindering and delaying this respondent in obtaining possession of 
said estate and otherwise disposing of said property, and _ that 
neither said complainant nor said William Sprague intended to 
make any further payment for said estate nor to carry out said con- 
tract of sale In food faith, but only did said aets in the initerest of 
said William Sprague and to enable him to hold possession of said 
property for an indefinite period of time and for the purposes above 
set forth. 
And this respondent is advised that all said acts are collusive, 
fraudulent, and void as against this respondent, and that said com- 
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plainant has thereby forfeited said first payment of $3,112.50, and 
has no right to any relief under this bill 

ZECHARIAH CHAFEE. 
C. FRANK PARKHURST, 
JAMES TILLINGHAST, 
CHARLES HART, 
B. Fk. THURSTON, 


Solicitors for Respondent 


Unirep STATES OF AMERICA,) ___ 

District of Rhode Island, | ssa 

In the city of Providence, in said district, this twentieth day of 
June, A. D. 1883, personally appeared Zechariah Chafee, subseriber 
of the aforegoing, and made oath that the statements made in the 
aforegoing as of his own knowledge are true, and those made therein 
as of his information and belief he verily believes to be true. 

before me— 

| SEAL. | C. FRANK PARKHURST, 
Notary Public. 


og Agree ment to File Answer. (Filed June 20, 1883.) 
Circuit Court of the United States, District of Rhode Island, ss: 


KraNcis D. MOULTON ) 
vs. -In Equity. No. —. 
L. CHAFEE et als. j 


In the above-entitled cause it is stipulated and agreed that the 
defendant, Z. Chafee, may amend his answer at any time on or before 
the July rule day (July 2, 1883), copy of answer as amended to be 


furnished to us. 
A. & A. D. PAYNE, 


Solicitors for Complainant 


Providence, June 8, 1883. 


Answer of William Spraque. ( Filed Nov. lo, 1882.) 


The answer of William Sprague to the above-entitled bill of com- 
plaint. 

This defendant, saving and reserving unto himself all benefit and 
advantage of exception to the many errors, inconsistencies, and in- 
sufficiencies in said bill ot complaint contained, for answer there- 
unto or toso much or such part thereof as they are [he is] advised is 
material and necessary for him to make answer unto, answering, 
savs— 

First. This defendant admits all the matters and facts set forth in 
the first paragraph in complainant’s said bill of complaint. 

Second. This defendant neither admits nor denies the facts set 
forth in the second paragraph in complainant’s said bill of com- 
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plaint, but calls upon the complainant to make full proof of the 
same. 

Third. This defendant neither admits nor denies the facts set forth 

in the third paragraph of the complainant’s said bill, but calls 
400 upon the complainant to make full proof of the same, excepting 

only that part of the said third paragraph wherein the com- 
plainant avers “that then and there the said William Sprague here- 
inbefore named was in possession of said property and refused to 
deliver up the same to the said Chafee, claiming to be a trustee, and 
so the said Chafee was unable to deliver possession of said property 
to your orator,” which this defendant admits to be true. 

Fourth. And this defendant, further answering, says that as to 
the matters and facts set forth in the fourth paragraph in complain- 
ant’s said bill, to wit,“ that he is advised and believes, and therefore 
avers, that the said William Sprague claims to hold possession of 
said property by a good and valid title,” and asking that the said 
William Sprague in his answer may be required to set out and dis- 
close fully what the nature of the title is by which he claims the 
right to the possession of said property, and for answer thereto 
saith : 

1. That Weeden H. Berry, deputy sheriff, under and by virtue of 
an execution issued from the supreme court — Washington county, 
in favor of the Niantic Bank of Westerly against John Thompson, 
conveyed to the said Niantic bank a portion of the premises de- 
scribed in the complainanc’s bill of complaint by sheriff’s deed dated 
the first day of May, 1862, which deed is recorded in the land records 
of South Kingston, in Deed Book No. 20, pp. 581 and 582, a copy 
of which deed this defendant asks leave to produce in court at the 
trial of this cause, and that the same may be read and used asa 
part of this answer 

2. ‘That the said Niantic Bank executed a conveyance of the prop- 
erty described in the said deed to the A. & W. Sprague Manufactur- 
Ing Company by deed dated Oct. 5, 1866, which deed is also recorded 
in the land records of South Kingston, in Deed Book 22, p. 237. 

3. That Bowdoin Hazzard, of South Kingston, executed a con- 
veyance of another portion of the premises described in the com- 
plainant’s bill to Amasa Sprague by deed dated Dee. 1), LSb64, which 
deed is recorded in the land records of South Kingston, in Deed 
Book No. 21, 1). 530. 

4. That Benjamin Macomber, of South Kingston, exeeuted a 

conveyance of another portion of the premises deseribed in 
401 the complainant’s bill to William Sprague by deed dated 

Sept. id, LSOo, which deed is also recorded in the land records 
of South Kingston, in Deed Book 23, p. 69; copies of all of which 
deeds this defendant asks leave to produce in court at the trial of 
this cause, and that the same may be read and used as a part of this 
answer. 

And this defendant says that the estates and premises described 
in the deeds above referred to comprise all the premises known as 
the Canonchet estate and all the estate and premises described and 
set forth in the complainant’s said bill of complaint. 
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Fifth. And this defendant, further answering, saith that he and 
those under whom he derives his title has [have] been for more than 
twenty years, to wit, from the first day of May, 1862, up to the pres- 
ent time, in the uninterrupted, quiet, peaceable, and actual seizin 
and possession of the estates and premises described and set forth 
in the complainant’s bill, claiming the same as his and their proper, 
sole, and rightful estate in fee simple, and still is in possession of the 
same as his dwelling-house and homestead. 

Sixth. This defendant, further answering, saith that prior to Nov. 
1, 1875, the A. & W. Sprague Manufacturing Company became em- 
barrassed and was unable to meet its financial obligations. The 
company called a meeting of its creditors, at which meeting a com- 
mittee was appointed to examine into and report upon the financial 
condition of the company. After a careful and thorough examina- 
tion the committee made report, a copy of which report this defend- 
ant asks leave to produce in court to be read and used in the trial 
of this eause as a part of this answer, which report, at a meeting 
subsequently called by the said committee, to wit, about Nov. 1], 
1873, was adopted and ratified by the creditors. In compliance 
with the wish of their said creditors and the said report of the said 
committee, the said A. & W. Sprague Manufacturing Company, by 
Amasa Sprague, its treasurer, A. & W. Sprague Copartnership Com- 
pany, Amasa Sprague, William Sprague, Fanny: Sprague, and Mary 
Sprague signed the deed commonly known as the trust mortgage 
deed. ‘The said deed so signed was in manuer, form, and substance 
us was approved and ratified by the creditors in their said meeting 

and as suggested by the said committee in their said report; 
402 that on the 29th of November, 1873, the said trustees ad- 

dressed a note to William J. King, Esq., chairman of the 
creditors’ committee, refusing to ace ept the position of trustees under 
the said deed, a copy of which note this defendant asks leave to pro- 
duce in court and to be read and used as a part of this answer in 
the trial of this cause. 

And this defendant, further answering. saith that he was at that 
time and is now a large shareholder in the A. & W. Sprague Manu- 
facturing Company ; that at the time of the writing of the said note 
by the said trustees he was in Washington and knew nothing of the 
refusal of the said parties to accept the trusts under the said deed 
until some days after, when the fact was telegraphed to him at Wash- 
ington. , 

And this defendant, further answering, saith that the said Amasa 
Sprague, Fanny Sprague,and Mary Sprague, under the pressure and 
threats of their creditors and the advice of counsel, acknowledged 
the deed which has been signed by them and placed in the hands 
of the trustees referred to and delivered the same to the said Chafee ; 
which said deed is now in the hands of the said Chafee, and which 
this defendant craves may be produced by him to be used in the trial 
of this cause. 

And this defendant, further answering, saith the deed to the said 
Chafee was executed by the said Amasa Sprague, as the treasurer of 
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said company, and by the said Fanny Sprague and Mary Sprague 
without his knowledge, approval, and consent. 

And this defendant, furth r answering, Says that the sald trust 
mortgage deed is vold— 

1. Because the said deed was neither made nor ratified by any 
lawful vote of the said company. 

2. Because the stockholders of the said Company Were not notified 
of the holding of nor to attend any meeting of the said company 
called to cunsider the question of making said deed or the ratifica- 
tion thereof in accordance with the by-laws of the company. 

3. Because the president of the Company is the person authorized 
by the by-laws of the said COMpany to execute all deeds and con- 
veyances of the real property of the company. 

4. Because the change of the by-laws of the company au- 

403 thorizing the treasurer to execute all deeds and conveyances 

of the real property of the company was not authorized nor 
ratified by any lawful vote of the company 

5. Because the stockholders of said cOoInpany Were not notified of 
the holding of or to attend any meeting of the company called to 
consider the question of changing the by-laws of the company, so as 
to authorize the treasurer to execute deeds and CONVEVANCesS of the 
real property of the company in the place of the president, as pro- 
vided by the by-laws of the COMLPAany, and all the said stockholders 
were not present at said meeting. 

6. Because the said deed was made to protect the estate from the 
operation of the bankrupt law of the United States. 

7. Because the said deed Was Inade Lo hinder, delay, and defraud 
creditors. 

8. Because tine said deed was not the free and voluntary act and 
deed of the several grantors. 

9. Because the premises set out and described in the complain- 
ant’s said bill were not set out and described in the said trust mort- 
gage deed with sufficient certainty, as required by law, to convey 
the sald estate claimed to be 50 CONVe\ ed to the said Chatee. 

10. Because the said deed was made in violation of the general 
policy of the law. 

Seventh. And this defendant, further answering, says that prior 
to April 6, 1874, certain of the ereditors of the said A. & W. Sprague 
Manufacturing Company commenced proceedings in bankruptey 
against the said estate, which proceedings in bankruptey were with- 
drawn through certain considerations paid or secured to them by 
the said Chafee, and that as a part of the said consideration the said 
Chafee and his counsel induced and compelled, by threats and per- 
suasion, the said Amasa Sprague, as treasurer of the said A. & W. 
Sprague Manufacturing Company, A. & W. Sprague Copartnership 
Company, Amasa Sprague, and William Sprague to execute deeds 
of assignment of all their property to the said Chafee, in trust, which 
deeds of assignment are now in the hands of the said Chafee, and 
which this defendant craves may be produced in court at the trial 
of said cause. 
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10-4 And this defendant, further answering, says that the deeds 

of assignment so executed by the A. & W. Sprague Manu- 
facturing Company, as well as their individual and copartnership 
deeds so e xecuted, are vold— 

1. Because the said deed was not made nor ratified by any lawful 
vote of the A. & W. Sprague Manufacturing Company. 

Because the stockholders of said comps ny were not notified of 
the holding of or to attend any meeting of the said company called 
to consider the question of making said-deed or the ratification 
thereof, in accordance with the by-laws of the company. 

3d. Because the president of the said company is the person au- 
thorized by the by-laws of the said company to execute all deeds 
and conveyances of the real property of the company. 

4. Because the change of the by-laws authorizing the treasurer to 
execute all deeds and conveyances of the real property of the com- 
pany was not authorized nor ratified by vote of the company. 

5. Beeause the stockholders of said company were not notified of 
the holding of or to attend any meeting of _the said company called 
to consider the question of changing the by-laws of the company so 
as to @ uthorize the tre asurer of thi comp: any to execute the deeds 
and convevahces of the real prope rtv of the company in place of the 
president, as provided by the by-laws. 

6. Because the said deed was made to protect the estate from the 
operation of the bankrupt law of the United States. 

7. Because it was made to hinder, delay, ane defraud creditors. 

8. Beeause it was not the free act and deed of the several grantors. 

% Because the premises set out and descr ibed In Si aid bill was not 
set out and deseribed in the said trust mortgage deed with sufficient 
certainty is require d by law Lo Convey the said estate claimed to be 
SO conveyed Lo the sald Chafee. 

10. Because the said deed was made in violation of the general 
policy of the law. 

Mighth. And this defendant, further answering, says that subse- 
quent to the execution of the said trust deed and assignments the 
National Bank of Commerce of New York, a banking corporation 

created under the authority of the United States, a creditor 
105 oof the A. & W. Sprague Manufacturing Company, did, by a 

process of the United States circuit court for the first circuit 
in the district of Rhode Island, — ow the real property of the 
said company, including the estate described in the complainant's 
bill, and obtained a judgment thereon stone wt the said company. 
An execution issued thereon rove said court, upon which a levy 
Wis made Upori all said propel LV. and the Same was sold by the 
marshal of said district to the sai i National Bank of Commerce; all 
of which by the record of proceedings of said court now remaining 
of re ‘ord will More fully ap pear, LO whic ‘h this defi ic nai ant ti akes leave 
lor greater ce rtain ily to re ‘fer. 

And this defendant further saith that said National Bank of Com- 
merce afterward sold the said estate, including the estate known as 
Canonchet, to three trustees in trust for the use and benefit of the 
estate pretended to be held by the said Chafee in trust, a copy of 
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which deeds this defendant asks leave to produce in court in the 
trial of this cause. 

And this defendant, answering, says that all said proceedings, 
acts, and doings of said National Bank of Commerce in bringing 
said suit, obtaining said judgment and execution thereon, and levy- 
ing the same were void and of none effect, because said court had 
no jurisdiction of the process of the parties or of the subject-matter 
of said suit. | 

Ninth. And this defendant, further answering, says that the notes 
issued by the said A. & W. Sprague Manufacturing Company and 
placed in whe hands of the said Chafee, to secure the payment of 
which the said property was placed in trust, were not issued by the 
said Chafee in accordance with the terms and provisions of the said 
trust mortgage deed; that this was known to the persons who ac- 
cepted the said notes from the said Chafee, and that the said A. & 
W. Sprague Manufacturing Company are not bound thereby nor 
liable to the holders thereof for the amounts claimed to be due 
thereon. 

Tenth. And this defendant, further answering, savs that at the 
time of making the sald trust Mortgage deed the said Chafee took 
possession and control of well-nigh all the estates and property not 

only of the A. & W. Sprague Manufacturing Company, but 
106. = also of A. & W. Sprague Copartnership Company, Amasa 

Sprague, William Sprague, Fanny Sprague, and Mary Sprague, 
amounting in value to well-nigh three times more than the entire in- 
debtedness of the said company, copartnership and individuals, as 
awppears by the report made by the committee appointed for that 
purpose and above referre cd to ° and the said creditors, well knowing 
the same, have permitted, suffered, and allowed the said Chafee to 
sell, dispose of, nud squander, as well in the mangement of the said 
estate as otherwise, more than enough of the property and estates 
which came into his hands und r the said trust to pay the entire 
indebtedness of the company, copartnership and individuals who 
signed the said trust deed, before i.is pore tended sale of Canonchet 
without his applying the same to the ‘payment.of the claims of the 
sald creditors, and that during the whole of this time the said ered- 
itors have not compelled the said Chafee to furnish bond for the faith- 
ful performance of the trusts IN pose d upon him bv the acceptance 
of the said trust deed, as it was proper and right they should have 
done. Wherefore the said ¢ ‘hafee and the said creditors are estopped 
In equity and good conscience from any further sale and disposition 
of the said’ trust estate to pay their said ‘ox tended claims 

And this defendant denies all and all manner of unlawful combi- 
nation and confederacy wherewith he is by said bill charged, with- 
out this, that there is any other matter, cause; or thing in the said 
complainant’s said bill of complaint contained material or neces- 
sary for this defendant to make answer unto, and not herein and 
hereby well and_ sutticiently answered, confessed, traversed, and 
avoided or denied, Is true to the know rr age or behef of tlhis defend- 
ant; all which matters and things this defendant is ready and will- 
ing to aver, maintain, and prove as this honorable court shall direct, 
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and prays to be hence dismissed with his reasonable costs and 
charges in this behalf most wrongfully sustained. 
WILLIAM SPRAGUE. 
A. B. PATTON, 
J. B. KIMBALL, 
Solicitors for WV S. 
. A. PRYOR, 
i B. F. BUTLER, 
Of Counsel. 
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407 UNITED STATES OF AMERICA, | 
Rhode Island District. Provide ce. I 


In the city of Providence, on this fifteenth dav of November, A. 
1). 1882, before me, a notary public duly commissioned in and for 
the State of Rhode Island, personally appeared William Sprague, 
subseriber to the foregoing answer, and made oath that the state- 
ments made in said answer as of his own knowledge are true, and 
those made therein as of his information and belief he verily be- 
lieves to be true. | 

Witness ny hand and seal, at said Providence, in said district, the 
day and year aforesaid. 

ANDREW Bb. PATTON, 
, Notary Public. 


Amendment to Answer of William Spraque. (Filed Feb. 10, 1883.) 


The defendant, William Sprague, comes and moves the court for 
leave to amend his answer filed in the above-entitled cause by insert- 
ng the following allegations at the close of the eighth paragraph of 
suid answer: 

First. That subsequent’ to the levv of the National Bank of Com- 
merce of New York the Franklin Institution for Savings, a bank- 
ing institution doing business under and in accordance with the 
laws of Rhode Island, a creditor of the said A. & W. Manufacturing 
Company, commenced suit against said company in the supreme 
court of the State of Rhode Island, obtained judgment against said 
company, levied upon and sold under an execution issuing out of 
said court in the said suit all the real property of the said company 
lying in the said State of Rhode Island,including the estate known 

a as Canonchet, described in compluinant’s bill of complaint, to Win- 
ne throp De Wolf, receiver of the said Franklin Institution for Savings, 
all of which will more fully appear from the records of said case In 
said court, to which this defendant takes leave for greater certainty 
to refer. 
Second. And this defendant, further answering, says that 
408 on the — day of December,1882, the said Winthrop De Wolf, 
receiver, deceased, and that Ol) the thirtieth dav of Decem ber, 
1SS2, Thomas C. (;reene, lisq , Was by decree of the supreme court 
of the State of Rhode Island, sitting in Providence, within and for 
-- the county of Providence, appointed receiver of the said Franklin 
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Institution in the piace and a of the said Winthrop De Wolf, 


deceased, and that the title to the said property sold under the said 
execution is now by decree of ‘the said court vested in the said 
Thomas C. Greene, receiver, if any title was conveyed thereto by the 
sale under the said levy and execution. 

But this defendant says that all said proceedings, acts,and doings 
of said Francklyn Institution for Savings in bringing said suit, 
obtaining said judgment and execution thereon, and levying the 
ase are vold because of the irre gularity and non-compliance with 
the laws and statutes of the State in making said wg and sale. 

And this defendant furtiuer savs that on the twent -fourt th day of 
August, 1SSZ, one Kivan Randolph, a citizen of “ty state of Penne 
sylvania, a creditor of Iloyt, Spragues & Co., of which firm this 
defendant, said William Sprague: is and was a membe r, brought suit 
in the circuit court of the United States against the surviving 
members of the said firm and made levy by a writ in the nature 
of a writ of mesne process upon all the right, title, and Interest 
of this defendant in the estate known as Canonchet, the were: estate 
deseribed in) the complainant’ s said bill. and that the said levy 1s 
still on the said property, but no sale has been made thereunder. 

A. B. PATTON, 


Soli lor for William Spraque. 


Answers of James M. Kimball et als. on iled Ju 171€ 20), 1883.) 


Tie joint and several answer of James M. Kimball, Edward H. Rob- 
inson, and Benjamin A. Jackson to the above-entitled bill of 
complaint. 


These defendants, saving and reserving unto themselves 

409 all benefit and advantage of exception to the many errors, 

Inconsistencies, and insufliciencies in said bill of complaint 

contained, for answer thereunto or to so much or such part thereof 

as they are advised is material and necessary for them to make 
answer unto, answer ly, ge 

l'irst. These le fenda nts admit that they are trustees, as set forth 
in said bill of complaint, and furt her say that th ey are such trustees 
under a certain deed of trust to tuem from the National Bank of 
Commerce, In New York, bearing date the See day of Febru- 
ary, A. D. 1SSI,a copy of which said deed is hereunto annexed, 
marked “ Exhibit A,” and made a part cf this answer; that under 
said deed they do claim title to the estate in said bill of complaint 
deseribed, known as “ Canonehet.” 

Second. And these defendants, further answering, say that they 
have ~_ the * third ” clause of the “ fourtl praPay re uphi of the 
answer ¢ { Zee ree lah Chafee, ohne of thre defendants 1h the above- 
entitled cause, and that they make the same a part of this answer 
as if fully recited herein, and further Say that they are now ready 
and have been ready and willing at any time since said sale to make 
conveyance of all their right, title, and interest in and to the said 
property described In said bill of complaint, known as “ Canonchet,” 
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to the suid Francis PD. Moulton, upon his compliance with the terms 
of said sale, as set out in said bill, and they believe that this fact 
Was openly stated at said sale; was then and ever since has been 
known to said complainant, as stated in said Chafee’s answer. 

And the said defendants pray to be hence dismissed with their 
lawful costs and charges in this behalf most wrongfully sus- 
tained. 

JAMES M. KIMBALL. 
EDWARD H. ROBINSON. 
BENJAMIN A. JACKSON. 

C. FRANK PARKHURST, 

JAMES TILLINGHAST, 

CHAS. HART, 

B. F. THURSTON, 


Solicitors and of Counsel for he sponde nts. 


410 EXHIBITs. 
Exuipir A. 


know all men by these presents that the National Bank of Com- 
merece, in New York, il corporation establi hed under the laws of the 
United States and located and doing business in the city of New 
York, in the county and State of New: York,'for and in considera- 
tion of the sum of one hundred thousand dollars ($100,000) to it 
paid by James M. Kimball, Edward H. Robinson, and Benjamin A. 
Jackson, all of Providence, in the county of Providence and State of 
Rhode Island, the receipt whereof is hereby acknowledged, has re- 
mised, released, and forever quitclaimed, and by these presents does 
remise, release, and forever quitelaim, unto them, the said James M. 
Kimball, kdward H. Robinson, and Benjamin A. Jackson, as joint 
tenants, their heirs and assigns forever, the following-deseribed lots 
or parcels of land, with all the buildings and improvements thereon, 
situated in the city ot Providence, in thre county of Providence and 
State of Rhode Island, namely: 

The Washington and Carr street lot, so called, delineated on plat 
No. 20, made for the use of the assessors of taxes of the city of Prov- 
idence, as lot No. forty-two ( }*?) and 1S the Sate land conveyed to 
this erantor by deed of James l] Cogg shall, U. S. marshal, dated 


September 11, 1879, and recorded in the office of the recorder of 


dee ds, in said Providence, in Dees book NO. >. at page 27. 

Also a certain tract comprising three lots of land, delineated as 
lots numbered one hundred and seventy-three (175), one hundred 
and seventy-five (175), and one hundred and ninety-six (196), on 
plat No. oo, mMade.for the use of said assessors, by Ing the same land 
conveved to this grantor by deed of said U.S. marshal, dated Sep- 
tember i1, 1879, aud reeorded in said recorder’s office in Deed Book 

No. 3 >, at page op t)2. 
41] Also the Dyer-street lot. SO called, comprising the lots de- 
lineated as-‘lots numbered two hundred and forty-nine (249), 


two hundred and fifty (250), and two hundred and fifty-one (201) 


ee ee ee 
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on plat No. 20, made for the use of said assessors, by Ing the same 
land conveyed to this grantor by deed of said U.S. marshal, dated 
September 11, 1879, and recorded in said recorder’s office in Deed 
book No. 303, at page 529. 

Also a certain lot of land Ol) Rddy street, delineated as lot hul- 
bered eight hundred and thirteen ($13),on plat No. 54, made tor the 
use of said assessors, being the same land conveyed to this grantor 
by deed of said U.S. marshal, dated Sx ptember 11, 1S79, and re- 
corded in said recorder’s office in Deed Book No. 305, at page 304. 

Also the Pine and VPage street lot, so called, delineated as lot num- 
bered three hundred and twenty-eight (828), on plat No. 20, made 
for the use of said assessors, being the same land conveyed to this 
grantor by deed of said U.S marshal, dated Septem ber i, Si), 
and recorded in said recorder’s oflice in Deed Book No. 305, at page 
306. 

Also the Dorranee-street lots, SO eall d, comprising the lots delin- 
eated as lots numbered One hundred and mine Ly-LWo (192), one hun- 
dred and ninety-three (193), one hundred and ninety-four (194), and 
two hundred and ninety-two (202), on plat No. 20, made for the use 
of said assessors, being the Sabie land COnVeE yed to this grantor by 
deed of said U.S. marshal, dated Septem ber 11, 1S79, and reeorded 
in said recorder’s office in Deed Book No. 305, at page Debi. 

Also a certain lot of land situated on India street, delineated as 
lot numbered 69, on plat No. 18, made for the use of said assessors, 
being the same land conveyed to this grantor by deed of said U.S. 
inarshal, dated September 11, 1879, and recorded in said recorder’s 
office in Deed Book No. 503, at PUge Od. 

Also the Mlmwood store property (SO called), being il certain lot of 
land on Greenwich street, comprising lots delineated as lots num- 
bered four bundred and forty-six (446), five hundred and ninety- 
seven (597), six hundred and nineteen (619), six hundred and 

twenty (620), six hundred and twenty-one (621), six hundred 
412 and twenty-two (622), six hundred and twenty-three (625), 

six hundred and twenty-four (624), on, plat No. 30, made for 
the use of said assessors, by ny the Salue lots of land conveyed to 
this grantor by deed of said U.S. marshal, dated September 11, 1879, 
and recorded in said reeorder’s oflice in Deed Book No. 305. at page 
308. 

Also the Fenner-avenue lots, so called, delineated as lot numbered 
one (1), on plat No. 61, made for the use of said assessors, together 
with all the rights appurtenant thereto, in the land covered by the 
waters of Mashapaug pond, said lands being the same conveyed to 
this grantor by deed of said U.S. marshal, dated Sept. 11, 1879, and 
recorded in} said recorders otlice n 1) ed book No. SOD. “ut page 1 # 

Also the homestead estate of Mary Sprague, in Young Orehard, 
so called, being the same lot of land conveyed to this grantor by 
deed of said U.S. marshal, dated September Ll, 1879, and recorded 
in said reeorder’s oftice in Deed Book No. 3038. at page 536. 

Also the homestead estate of Fanny Sprague, in Young Orchard, 
SO called, being the Sabie lot of land conveyed Lo this granvor by 
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deed of said U. S. marshal, dated September 11, 1879, and recorded 
in said recorder’s office in Deed Book No. 305, at page 315. 

Also the following-described tracts or parcels of land, with the 
buildings and improvements thereon, situated in the town of Cran- 
ston, In said county of Providence, namely : 

The Cranston Print Works estate and village, comprising, besides 
the original Cranston Print Works estate, part of the Bates Harris 
homestead farm, part of the Nathaniel Sprague lot, part of the Sally 
Ann Smith purchase, and the Stokes lot, so called, being the same 
parcel of land conveyed to this grantor by deed of said U.S. mar- 
shal, dated September 11, 1879, and recorded in the town clerk’s 
office, in said Cranston, in Deed Book No. 61, at pages 507, 508, 509, 
and 510. 7 

Also a certain parcel of land known as the Narragansett Park 
plat, including the Narragansett park and adjacent land, being the 

same parcel of land conveyed to this grantor by deed of said 
413 U.S. marshal, dated September 11, 1879, and recorded in 

said Cranston town clerk’s office in Deed Book No. 61, at page 
O10. 

Also a certain parcel of land comprising the several estates known 
as the Stone farm, the Oldfield Wood lot, the Hill farm, the Milk 
farm, and Batchelder lot, being the same lands conveyed to this 
grantor by deed of said U.S. marshal, dated September 11, 1879, 
and recorded in said Cranston town clerk’s office, Deed Book No. 61, 
at page O12. 

Also a certain parcel of land known as the Sally Ann Smith pur- 
chase, excepting the portion thereof hereinbefore conveyed, being 
the same parcel or tract of land conveyed to this grantor by deed of 
said U.S. marshal, dated September 11, 1879, and recorded in said 
Cranston town clerk’s office in Deed Book No. 61, at page 515. 

Also a certain parcel of land comprising the estates known as the 
Abner Sprague farm and the Larkin lot, being the same lands con- 
veyed to this grantor by deed of said U.S. marshal, dated Septem- 
ber 11, 1879, and recorded in said Cranston town clerk’s office in 
Deed Book No. 61, at page 517. 

Aiso a certain parcel of land comprising the several estates known 
as the Howard farm, the Benoni Harris farm, the Thornton lot,and 
the Kleanor Llarris lot, being the same parcel or tract of land con- 
veyed to this grantor by deed of said U.S. marshal, dated Septem- 
ber 11, 1879, and recorded in said Cranston town clerk’s office in 
Deed Book No. 61, at page o20. 

Also the Knowles Wood lot, so called, being the same land con- 
veyed to this grantor by deed of said U.S. marshal, dated September 
ll, LS7Y, and recorded In sald ¢ ranston town clerk’s office in Deed 
Book No. 61, at pages 522, 528, and 524. 

Also a certain parcel of land known as the Congdon Wood lot, 
being the same land conveyed to this grantor by deed of said U.S. 
marshal, dated September 11, 1879, and recorded in said Cranston 
town clerk’s office in Deed Book No. 61, at pages 525 and 026. 

Also the Rivulet farm, so called, being the same land conveyed 
to this grantor by deed of said U.S. marshal, dated September 11, 
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1879, and recorded in said Cranston town clerk’s oftice in Deed Book 


No. 61. at pages 527. d28. and 529 
414 Also il certaln parce. ot land comprising the two estates 


known as the Rodney Dyer purchase and the Fanny Potter 
purchase, being the same land conveyed to this grantor by deed of 
said U.S. marshal, dated September 11, 1879, and recorded in said 
Cranston town clerk’s office in Deed Book No. 61, at pages 529, 050, 
and D53l. 

Also all tracts and parcels of land conveyed to this grantor by 
deed of said U. , marshal. date d ‘el pou nib I ‘a. So), and recorded 
in said Cranston town clerk’s office in Deed Book No. Ol, at pages 
ool, O32, and 533. 

Also the following-described tracts and parcels of land, with the 


_— 


buildings and improvements thereon, situated in the town of War- 
wick, in the county of Kent and State of Rhode Island, namely : 

A certain tract or parcel of land known as the Natick estate, being 
the same land conveved to this grantor bv deed of said U. 5. mar- 
shal, dated September 11, 1879, and recorded in the Warwick land 
records, Wn Deed Book Ki. ul ph re 540. 

Also a certain parcel of land known as the Sprague Homestead 
estate, being the Ssamic land conveved LO this grantor by deed of sald 
U.S. marshal, dated September 11, 1879, and recorded in said War- 
wick land records, in Deed Book E, at page O40. 

Also the Littlefield farm, so called, being the same land conveyed 
to this grantor by deed of said U.S. marshal, dated Septem ber ll, 
1879, and recorded in said Warwick land records, in Deed Book E, 
at page Sov. | 

Also the Pettaconsett farm, so called, being the same land con- 
veyed to this grantor by deed of said U.S. marshal, dated Septem- 
ber 11, 1879, and recorded in said Warwick land records, in Deed 
Book I, at page 347. 

Also a certain tract of land comprising the estate known as the 
Ladd farm and Jonathan Pierce purchase, being the same lands 
conveved to this grantor by deed of said U.S. marshal, dated Sep- 
tember 11, 1879, and recorded in said Warwick land records, in 
Deed Book OF at page a 4. 

Also a certain tract of land lying between Greenwich and Coweset 

Bay and the easterly line of the highway leading from Ap- 
115  ponaug to East Greenwich, being the same land conveyed to 

this grantor by deed of said U.S. marshal, dated September 
11,1879, and recorded in said Warwick land records, in Deed Book 
Ki, at page 354. 

Also all parcels or tracts of land situated in the town of Warwick 
conveyed to this grantor by deed of said ULS. marshal, dated Sep- 
tember 11, 1879, and recorded in said Warwick land records, in 
Deed Book Kk. at page ee. 

Also the tract or parcel of land situated in the town of South 
Kingston, in the county of Washington and State of Rhode Island, 
commonly called Canonchet, and containing about four hundred 
and twenty-eight acres, together with the mansion house, barns, 
stables, outhouses, and other improvements thereon, being the same 
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lands conveyed to this grantor by deed of said U.S. marshal, dated 
September 11, 1879, and recorded in the town clerk’s office, in said 
South Kingston, in Deed Book No. 27, at page 64, reference being 
had to all said deeds of said James H. Coggeshall, U.S. marshal, 
recorded as aforesaid in the city of Providence and in the towns of 
Cranston, Werwick, and South Kingston, for fuller description of the 
lands here by conve ved: 

To have and to hold the same, with all the rights, privileges, and 
appurtenances thereto appertaining, to them, the said James M. 
Kimball, Edward H. Robinson, and Benjamin A. Jackson, as joint 
tenants, their heirs and assigns forever, in trust to sell the same at 

publie or private sale and convert the same into money, and the 
proceed thereof to apply— 

First. To the payment in full, if sufficient, otherwise ratably, of 
all the notes of the A. & W. Sprague Manufacturing Company, 
dated November 1, 1873, issued under and secured by the convey- 
ance of said (late from the A. & W. Sprague Manufacturing Com- 
pany and otliers to Zechariah Chafee. 

Secondly. The residue of said proceeds to apply to the payment 
in full, if sufficient, otherwise ratably, of all other debts of the said 
A. & W. Sprague Manufacturing Company which were contracted 
prior to the sixth day of April, 1874. 

And the afarenamed National Bank of. Commerce of New York, 

for itself and for its successors, covenants with the said James 
116 M. Kimball, Edward H. Robinson,and Benjamin A. Jackson, 

their heirs and assigns, that it will warrant and defend the 
aforedescribed lands to the said James M. Kimball, Edward H., 
Robinson, and Benjamin A. Jackson, their heirsand assigns forever, 
against the lawful claims and demands of all persons claiming by, 
through, or under it, said National Bank of Commerce, in New York. 

[n testimony whereof the said National Bank of Commerce, in 
New York, has hereunto caused its name to be subseribed and its 
corporate seal to be affixed by Henry I. Vial, its president and 
agent, in this behalf lawfully authorized, this fourteenth day of Feb- 
ruary, in the year of our Lord one thousand eight hundred and 
eighty-one. 

NATIONAL BANK — COMMERCE, [t. s.] 
IN NEW YORK, 
By HENRY F. VIAL, President. 


Signed, sealed, and delivered nD pres nce o{— 


N. PENDLETON SCHENK. 


STATE OF New YorK. 
’ . . r SC. 
( ountiy ot Ne id) ) ork. j 


In the city of New: York, in said county and State, on this four- 
teenth day of February, A. D.188 A, thea bove-named Henry F. Vial, 
president of the National Bank of Commerce, in New York, person- 
ally appeared before me and acknowledged thy foregoing Ins = 


? 


by him signed in the name of and in b a% lf of said bank. » be his 
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said answer, for replication thereunto saith that he will aver and 
prove his said bill to be true, certain, and suthicient in the law to be 
answered unto, and that the said answer of the said defendant 1s 
uncertain, untrue, and insuflicient to be re D ied unto by this repli- 


ant, without this, that any other matter or thing whatsoever in the Se 
said answer contained material o1 effectual in the law to be replied ul 
unto, confessed and avoided, traversed or denied, is true; all which of 
matters and things this repliant is and will be ready to aver and Is 
prove as this honorable court shall direct, and humbly prays as in K 
and by his said bill he hath already prayed. al 


A. & A. D. FAIRS 


Complainant’s Solicitors. 


4' 
Replication to Answe y of J. M Kimball et al. ( Filed by Agreement May 
Aey LSS4. ) i] 
Complainant’s replication to the answer of Edward HH. Robinson, > 
James M. Kimball, and B. A. Jackson,claiming to be trustees, ete. 
This repliant, saving and reserving unto himself all and all man- S: 
ner of advantage of exception to the manifold insufficiencies of the 
said answer, for replication thereunto saith that he will aver and 
prove his said bill to be certain, true, and sufficient in law to be an- 
* 


swered unto, and that the said answer of the said defendant is uncer- 
tain, untrue, and insufficient to be replied unto by this repliant, 
without this, that any other matter or thing whatsoever in the said 

answer contained material or effectual in the law to be rephed 
420 unto, confessed and avolde dd, traversed Or denied, is true: all \ 


7 | | : | \ 

which matters and things this repliant is and will be ready 

to aver and prove as this honorable court shall direct, and humbly F 

prays as in and by his said bill he hath alr a ~ aved. . 

By his solicitors, A. & A. D. PAYNE. a, 

Decree upon Demurvrer of T. C. Greene, Receiver, etc. (Entered May 28 , 

185-4.) : 

On this twenty-eighth day of May, A. D. 1854, being the one hun- 
dred and eighth day of November term, A. D. 1883, the said cause 
‘ame on to be heard before tlon. Lebaron Bb. Colt, district judge, sit- 

ting as a circuit court, on the amended bill of complaint and the 

demurrer thereto of Thomas C. Greene, receiver of the Franklin In- ' 
stitution for Savings; and, after reading the same and hearing coun- 
sel for the respective parties, it is now ordered, adjudged, and decreed 

that the said amended bill of complaint be, and the same is hereby, 

dismissed as against the respondent Greene, receiver as aforesaid, 

and that the said respondent, Thomas C. Greene, receiver as afore- 


said, do have and reeover of the complainant, Francis D. Moulton, 
his costs of suit, to be taxed by the clerk. 
By the court, May 28, 1884. 
HENRY PITMAN, Clerk. 


Assented to 


A. & A. D. PAYNE, 
Complainant’s Solicitors. 


oan 
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r , . 
Testimon y. 


Depositions of witnesses produced, sworn, and examined the first, 
second, and fourth davs of January, A. D. 1884, at Providence, R. L., 
under and by virtue of a commission hereunto attached, issued out 
of the circuit court of the United States, within and for the Rhode 
Island district, in a suit in equity now pending in said court, wherein 
Francis D. Moulton is complainant and Zechariah Chafee and others 
are respondents, as follows: 


ZECHARIAH CHAFEE, of Providence, in the county of Provi- 

42] dence and State of Rhode Island, being sworn to testify the 

truth, the whole truth, and nothing but the truth, and exam- 

ined on the part of the said Zechariah Cliafee, one of the respondents 
in said suit, doth depose and say as follows: 


To questions proposed by J AMES TILLINGH AST, lsq., of counsel for 
said Zechariah Chafee: 


Int. 1. What is your name, age, and residence? 

Ans. Zechariah Chafee; I will be sixty-nine years of age on the 
eleventh day of this month; Providence, R. [. 

[nt. 2. Are you one of the defendants in this case? 

Ans. Yes. 

Int. 3. And are you the trustee named in the mortgage made by 
the A. & W. Sprague Manufacturing ( ‘company and others, dated 
Nov. 1, 1875, and in the several deeds of assignment made by said 
company and by Amasa Sprague and William Sprague and the 
firm of A. & W. Sprague, each bearing date April 6, 1874, referred 
to in the pleadings in this cause ? 

Ans. Yes. 

Int L Please state whe ther or not among the estates conveyed Lo 
vou by that mortgage deed and the several deeds of assignment was 
included the estate In South Kingston, where said William Sprague 
had formerly resided, known as the Canoncliet estate. 


(A. B. Patton, of counsel for William Sprague, one of the respond- 
ents in said suit, requests the examiner to note an exception to this 
question.) 


Ans. It was included. 

Int. 5. Please state whether or not you, as such trustee and assignee 
under the several deeds above mentioned, sold said estate; and, if 
so, State when, how, who became the purchaser, and the circum- 
stances attending the sale and subsequent dealings with said com- 
plainant, Francis D. Moulton, respecting the same. 

Ans. The estate was sold at public auction on Tuesday, the fif- 
teenth day of August, 1882. ‘The terms of sale were five per cent. cash 
at time of sale, twenty per cent. cash on delivery of possession within 
ten days from sale, and fifteen per cent. on the fifteenth day of each 
month, beginning with the fifteenth day of September next ensu- 
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ing, interest to be charged at the rate of six per cent. per 
422 annum, deed to be delivered on the final payment, and all 

payments except the first to be made to me at office, No. 3 
Exchange Place, Providence. At the time and place and in the 
manner mentioned said property was sold to Francis D. Moulton, 
of the State of New York, he being the highest bidder therefor, at 
the sum of $62,650; that said Moulton complied with the terms of 
the sale by the payment to me of five per cent. of the purchase- 
money immediately after the sale; that at the time of sale I found 
the gates of said premises locked and chained, the bridge leading to 
tle house on said estate torn up, and a notice posted on the gate of 
said premises as follows, namely: “ No admittance. Canonchet and 
grounds closed to all carriages and persons. Signed, William Sprague ;” 
that at the said sale | was warned by A. B. Patton, claiming to act 
as the attorney of said William Sprague and his family, that I would 
best consult my personal safety by keeping away from and out of 
the presence of said William Sprague, and that it would be danger- 
ous for me to approach said Sprague at the house on said premises. 


(A. B. Patton requests the examiner to note an objection to the 
testimony relative to information derived from said A. b. P. last 
above testified to.) 

That at said sale the son of said William Sprague also appeared 
and forbade the auctioneer and bidders from entering on said prem- 
ises, acting under the authority of said William Sprague. 


(A. B. Patton requests the examiner to note an objection to the 
above answer, upon the ground that the evidence given by the son 
of William Sprague is no evidence against William Sprague.) 


That at said sale said Patton also endeavored to deter and intimi- 
date bidders and depreciate the price of said estate by giving various 
misleading and unwarranted notices of pending suits, defects in 
title, and so forth. 


(A. Lb. Patton objects to this as immaterial.) 


That at said sale said premises and house thereon were guarded 
by an armed patrol under the control and authority of said William 
Sprague ; that on the 25th of August, 1882, in the endeavor to carry 
out said terms of sale, I, in company with said Francis D. Moulton, 

proceeded to said Canonchet for the purpose and with the 
425 intent of giving to said Moulton possession of said estate and 

of receiving from said Moulton the stipulated payment of 
twenty per cent. of said purchase-money ; that ! found the gate of 
said premises locked and chained as before and guarded by two 
mounted men and three or more men on foot, one of whom came 
forward within said gate, armed with a heavy bludgeon or cart 
stick ; that one Tennant, a resident of the village of Arctie, in the 
town of Warwick, came forward and addressed me, and, in answer 
toa demand for permission to enter said premises, replied that he 
had been placed in charge of said gate with orders from William 
Sprague to allow no one to enter; that said house was guarded by 
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some ten (10) or more men armed, and that if I approached said 
house it would be at my own peril. I was informed by said Ten- 
nant and by others that said William Sprague had made violent 
threats against my life if I should approach or attempt to enter upon 
said premises. I also saw upon the tower of said house an armed 
guard with a musket or rifle, who several times discharged his piece 
during the conversation and thereafter; that thereupon, being refused 
admission to said gate, I drove on with Mr. Moulton to another por- 
tion of said premises, and then said to Mr. Moulton, “ I deliver to 
you the possession of this estate and demand payment of the agreed 
twenty per cent.” 

Mr. Moulton had in his possession the requisite sum of $12,450 in 
legal-tender notes of the United States, and thereupon made tender 
of the same to me upon condition of receiving quiet and undis- 
turbed possession of the whole of said premises, but was not satis- 
fied with his present possession and refused to pay over said sum 
unless he could have such possession as he desired ; that thereupon 
I and Moulton returned to said gate, and, seeing there William 
Sprague, Jr., the son of William Sprague, called him to the carriage 
and I asked him,“ What are the orders?” In reply he said that 
no one should be admitted. I asked him how many men were at 
the house. He replied that they had enough and stated that they 
were armed. Said Tennant also again approached me and urged 
me not to go near said house or said William Sprague,as he believed 

my life would be endangered thereby. The gate was guarded 
424. as before and an armed guard was seen wa'king up and down 

the lawn in front of said house. Said Tennant also informed 
me that the other entrance gate of said premises was similarly 
guarded, and that I could in no way enter said premises except at 
my own peril. Thereupon said Moulton professed himself not satis- 
fied with the possession of said premises so as aforesaid delivered by 
me to him, and refused to pay over said sum of money in accord- 
ance with said terms of sale. I was informed by said Tennant and 
by William Sprague, Jr., that said William Sprague was present at 
Canonchet during the time of the above proceedings, and was also 
informed by Mr. Moulton and others that said William Sprague had 
told both Moulton and other parties that he would not surrender 
possession of said estate or allow said sale to be carried out. 

Int. 6. State whether or not at the time of the demand by you for 
the twenty per cent. of Mr. Moulton, as above stated, you and he 
were actually upon a portion of the estate which he had purchased 
at the auction sale. 

Ans. Yes; we were. 

Int. 7. Can you state more particularly what notice or notices, 
protest or protests, were made by Mr. Patton on the day of sale? 

Ans. It was stated by Mr. Patton that the property belonged to 
William Sprague by the right of possession, peaceable possession, for 
twenty vears, and that he should hold the property under that right, 
and that Amasa Sprague’s wife had a dower right, and that it had 
been sold under an attachment of the Bank of Commerce of New 
York city, and that other attachments were placed upon the prop- 
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erty, one of which, I think, was mentioned as the Randolph attach- 
ment: that it was also stated that it had been attached by Winthrop 
De Wolf as receiver of the Franklin Savings Bank. 
Int. 8 What, if any, reply was made respecting the attachment 
and sale by the Bank of Commerce and by whom, if you recollect? 
Ans. The statement was made by Mr. C. Frank Parkhurst that 


the purchaser would get the title that was posse ssed by the Bank of 


Commerce, in addition to the trustee title, from myse Hf. 

Int. 9. State whether or not all these notices and this reply were 

made publicly in the presence and hearing of all assembled at the 
sale, and also in the presence and hearing of Mr. Moulton, 

425 and before the estate had been put up by the auctioneer or 
the bidding made. 

Ans. They were distinetly stated in the hearing of all present. 
Moulton was present. It was before any bids were taken. 

Int. 10. Please state how and under whom and by what arrange- 
ment said William Sprague, after the trust conveyances to you here- 
inbefore referred to and prior to and at the time of the sale, had 
been and was in the occupation of this Canonchet estate. 

Ans. He was allowed to stay there by me until the estate was dis- 
posed of for the purpose of seeing to its proper care and attention. 


To questions in cross-examination proposed by A. B. Patron, 
Esq., counsel for William Sprague, one of the respondents, and on 
the behalf of said Sprague, said CHAFEE doth depose and Say as fol- 
lows: 


X Int. 1. In the answer to the seventh direct interrogatory you stated 
that Mr. Patton was present at the time of the pretended sale, and 
stated by way of ae est that William Sprague was In possession of 
the premises described in the bill, and that he claimed a title to 
same by holding possession of them for a period of twenty years. 
Has he ot since made the same claim of title to the premises, and 
was there nota suit brought by vou in trespass and ejectment, 
wherein that same question was involved in the pleadings and proef, 
and was there not a verdict cf the jury entered for the defendant ? 


(Mr. James Tillinghast, counsel for the respondent Chafee, objects 
to said question because it is immaterial, irrelevant, and incom- 
petent and not in cross-examination.) 


Ans. There has been a suil since,and on one point left to the jury 
by the court, whether William Sprague was in possession at the time 
the summons was served on him, and the jury decided that there 
was no proof that he was in possession at the time of the summons. 
The verdict was in accordance with what I have said. 

A int. 2. ~* answer to the same interrogatory you sti ated that 
Mr. Patton stated by way of protest that Amasa Sprague’s wife had 
a right of Pacers in the property. Has she not within a short time 
past executed a release to you of her dower right in that prop- 

erty ¢ 
426 Ans. Unde an agreement with Mrs. Sprague in sale of 
property to her she releases any dower, if any, 1h the Canon- 
chet property. I don’t think she had any dower. 
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(Mr. Patton notes an objection to the reply, “if any” and “ I don’t 
think she had any dower,” as not called for by the question.) 


X Int. 5. You also stated, in answer to the same interrogatory, 
that protest was made that one Randolph had placed an attachment 
upon the property. Was it not a fact that such an attachment had 
been made upon the property, and has not the property been since 
sold under that attachment? Was it not alsoa fact that an attach- 
ment had been made upon the property by Franklin Savings Bank, 
Winthrop DeWolf, receiver, and has not the property been sold 
under an execution which issued in that case and bought in by 
the said DeWolf prior to the time of the sale made by you to Moul- 
ton ? 

Ans. I have been told that it has been sold under the Randolph 
attachment. I did not atcend myself and do not know the particu- 
lars. I have been told that an attachment had been made by the 
Franklin Institution for Savings, and that the property has been 
sold under an execution in that case. I did not attend the sale and 
I know nothing of the particulars. I do not know whether the 
property was bought in by said DeWolf prior to the time of the 
sale made by me to Mr. Moulton. I do know that the Bank of 
Commerce sale was made previous to the Franklin Bank or the 
Randolph sale. 

X Int. 4. Was there any other notice or notices, protest or pro- 
tests, made by Mr. Patton at the time of the sale to Mr. Moulton 
spoken of? 

Ans. Not that I now recollect of. There was a great deal said at 
the time, but I made no minutes of what was said. 

X Int. 5. In answer to Int. 5 of the direct examination you stated 
that Mr. Patton endeavored to deter and intimidate bidders and 
depreciate the price of said estate by giving various misleading and 
unwarranted notices of pending suits and defects in title. Please 
state wherein the notices of protests made by Mr. Patton were 
inisleading and unwarranted notices of pending suits and defects 


i 


In title. 
Zé Ans. In Sp aking of the claims of Mr. Sprague's title by 
possession; also the Randolph attachments and the De Wolf 
sale under execution ; all had a tendency to intimidate buyers. 
NX Int. 6. Were these not true? 
ns. No; I don’t think they were 
NX Int. 7. Wherein were they not true 
Ans. William Sprague had no twenty years’ possession. 
X Int. 8. Is that all you have to say upon that point? 
Ans. It is not necessary to savy anvthing of the other cases. 
X Int. 9. You say you was appointed trustee under a certain 
trust mortgage de d made by A. & W. Sprague Manutacturing Com- 


, 


pany and others, and also assignee under deeds of assignment inade 

by A. & W. Sprague Manufacturing Company and others. Have 

you those at eds at re and will Vou allow me to ¢ xamine them ? 
Ans. Yes, sir: I have them here, and I have no objection to Mr. 


Patton examining them. 
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(Deeds produced and handed to Mr. Patton as follows: Trust 
mortgage of Nov. 1, 1873, recorded in South Kingston, in book 24, 
pp. 471 to 477; assignment of Amasa Sprague to Z. Chafee, dated 
April 6, 1874, recorded in South Kingston Jan. 6, 1883, in book 29, 
pp. 9and 10; assignment, Wm. Sprague to Z. Chafee, dated April 
6, 1874, recorded in South Kingston, in book 29, pp. 12 to 14; 
assignment A. & W.Sprague to Z. Chafee, dated April, 1874, Record 
Book 29, pp. 10 to 12, South Kingston ; assignment, A. & W. Sprague 
Manufacturing Company to Z. Chafee, dated April 6, 1874, Record 
Book 24, pp. 598, 594, in South Kingston. For copies see Exhibits 
A, C, E, D, and B, hereunto attached.) 


X Int. 10. The trust mortgage deed purports to have been printed 
originally to Amos D. Lockwood, George C. Nightingale, and Rufus 
Waterman, and that these names were erased and the name Zech- 
ariah Chafee inserted in their stead. Please state when these 
erasures were made and when this deed was executed and delivered 
to you. 


(James Tillinghast objects to the question on the ground that it 
is not 1n cross-examination.) 


428 Ans. The erasures were made before the deed was executed 
and delivered to and accepted by me, which was on the Ist of 
December, 18783. | 
X Int. 11. When, if you know, were these erasures made? 


(Mr. Tillinghast objects for the same reason as to the last ques- 
tion.) : 


Ans. I didn’t see them made, but have every reason to believe 
they were made on the evening of the Ist of December, 1873, at 
the residence of Fanny Sprague, in an adjoining room to that one I 
was ill. 

Jan. 1, 1884, 5 p. m.—Adjourned to Tuesday, January 4, 1884, at 
eleven o’clock a. m. ; 


J. H. SOUTHWICK, Jr., Examiner. 


X Int. 12. Please to state who were present at the house of Fannv 
Sprague Dec. 1, 1873, at the time when you accepted the trust 
deeds. | 

Ans. Fanny Sprague, Mary Sprague, Amasa Sprague, George 
Harris, Thomas A. Doyle, Frank Latham, James Tillinghast, Charles 
Hart, Benjamin F. Thurston; Henry Martin called,and maybe one 
or two others. Amasa Sprague’s wife was in and out. ; 

X Int. 18. Who personally asked you to go to the house of Fanny 
Sprague, and at what time did you reach the house? : 

Aus. ‘Thomas A. Doyle called at my residence and requested me 
to go up to Fanny Sprague’s residence at about ten o'clock. 
bho 14. Did you remain in the dining-room or in the sitting- 

Ans. The most of the time I was in the sitting-room. I was in 
the hall part of the time. I talked with the old ladies in the hall. 
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X Int. 15. Were parties at work in the dining-room al'ering or 
changing the deeds? 

Ans. There were parties in the dining-room attending to the busi- 
ness. I don’t know what they were doing. 

X Int. 16. Please state what they were doing. 

Ans. I was notin that room and cannot tell what they were doing. 
I have every reason to believe that they were attending to the busi- 
ness. It was on business. 

X Int. 17. Was you informed what that business was? 

Ans. The deeds were handed to me and read by me, and 
by me accepted. I was informed by Thomas A. Doyle they 
wanted me on business. I knew very well they were on this busi- 
ness after I reached the house. 

X Int. 18. What do you mean by this business? 

Ans. I mean their intention of deeding this property to me in 
trust for the creditors. 

X Int.19. Did you not understand that they had previously deeded 
the property to three trustees, to wit, Waterman, Lockwood, and 
Nightingale, and did you not understand that the persons in the 
dining-room were erasing the names of the three trustees and writ- 
ing in your name as trustee? 

Ans. I was aware that it was their intention to convey the prop- 
erty to the three trustees. I was also aware that the three trustees 
declined to accept. I knew nothing about the erasing of the names 
of the three trustees until the deed was handed to me, when I saw 
the erasures. 

X Int. 20. Have you before you the trust mortgage deed dated 
Nov. 1, 1873, recorded in South Kingston, and does it not show 
the erasures of the names of Waterman, Lockwood, and Nightin- 
gale as trustees and the insertion in their place and stead of your 
name, and does said mortgage deed not show that it was acknowl- 
edged Nov. 28, 1873,and the 28th of November erased and the Ist 
of December inserted ? 

Ans. I have it before me, end it does show the erasures of the 
names of Waterman, Lockwood, and Nightingale and the insertion 
of my name. I will swear that the deeds were acknowledged Dec. 
1, 1873. It does show that the twenty-eighth day of November was 
erased and the first day of December inserted, and the acknowledg- 
ment made. 

X Int. 21. Will you produce before the court at the time and place 
of hearing in these cases for the inspection of the court all the trust 
mortgage deeds executed to you Dec. Ist, 1573, and the assignments 
already referred to at the hearing of this cause? 

Ans. I will deliver them to my counsel for that purpose. 

X Int. 22. At what hour did you leave the house of Fanny Sprague 
that night? 

Ans. I can’t recollect the hour, but know it was late. 

X Int. 23. Was it before or after midnight ? 

Ans. I can’t remember, but think it was after midnight. 

X Int. 24. Were the deeds delivered to you that night; and, if yes, 
by whom ? 
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Ans. The deeds were put into my possession that night by theban 
parties present. I think it was Amasa Sprague who handed them plies 


tome. Iam not positive about that, and they were by me ordered 
to be sent to the recorder’s office for record. 

X Int. 25. Did you deliver all or any of said deeds to Amasa 
Sprague before you left the house that night for record; and, if yes, 
which ones? 

Ans. The deeds were put into the hands of George Harris with 
orders to have them recorded—my orders to have them recorded. 
I don’t recollect of giving Amasa any deeds. 

X Int. 26. Did you give orders to have any or all of said deeds 
recorded that night? 

Ans. I gave orders to have them recorded as soon as possible. 

X Int. 27. What was your reason for having them recorded “as 
soon as possible ?” 

Ans. I considered it my duty to let the creditors know of my ac- 
ceptance of the trust. : 

X Int. 28. Were they not recorded that night for fear of attach- 
ments being placed on the property ? 

Ans. I have already sworn that I ordered them recorded as soon 
as possible; as it was rumored attachments were intended. 

X Int. 29. Do you mean attachments by the creditors of the A. 
& W. Sprague Manufacturing Company ? 

Ans. I do, by some of them. 

X Int. 30. Had there been about Oct. 31, 1873, an appraisal of the 
assets of the A. & W. Sprague Manufacturing Company, and an 
estimation of the liabilities of the same made by James Y. Smith 
and others, a committee of the creditors of said company appointed 
to investigate the affairs of the company, and did you have general 
knowledge of the report of said committee? 

Ans. I read said report at the time,and in general opinion 

431 of good judges the property was greatly overestimated in 

value, and thousands of acres of land valued at $1,000 down 

to $600 per acre, much of which sold for less than twenty dollars 
per acre. 

X Int. 31. Please to state as near as you can what said committee 
estimated the assets of said company and what they estimated the 
liabilities. 

Ans. That statement showed the surplus over and above the lia- 
bilities to be $8,019,804. 

X Int. 32. Please refresh your recollection from the printed case 
of yourself in equity against the Fourth National Bank e¢ als., in 
the State of Maine, 1879, on p. 96 of said report, and state the assets 
and habilities of said company and the surplus. 

Ans. That statement shows: the assets, $19,495,247 ; the liabilities, 
$11,475,443 ; the surplus, $8,019,804. 

X Int. 338. When you accepted the trust deed were their assets 
substantially the same as Oct. 31, 1873? 

Ans. We took an inventory after I accepted the trust of the stock 
and supplies, Dee. 13, 1873, and found the same one estimated by the 
committee, about $300,000. We took no inventory of real estate or 
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- by thebank stocks or stocks of any corporation ; simply the stock and sup- 
J them plies at the mills. 
ordered) X Int. 34. Was William Sprague, whose name appears upon said 
exhibits as grantor, present at the house of Fanny Sprague the 
Amasa night of Dee. 1, 18737 
if ves, Ans. | think William Sprague was not present. 
X Int. 35. Was it not the intention of the assignors in said ex- 
S with ‘hibits or a part of them in making said assignments to hinder and 
orded. delay their creditors from enforcing their claims at law and to place 
their property in your hands as trustee so that the same could not 
deeds be reached by their creditors by ordinary legal process ? 
Ans. I know not what their intentions were. The trust was given 
e. to me and accepted by me in good faith for the benefit of all their 
| “as creditors. 
X Int. 36. Did you expect at the time you accepted said trust that 
yac- you would be able to pay the creditors and have a resulting surplus 
to be returned to the assignors ? 


ach- Ans. At the time I accepted the trust I then believed the 
432 creditors would be paid in. full and something left, which 

oon would go to them, the assignors. 
X Int. 37. Was it not the opinion of yourself and the assignors 
A. or a part of them that if the property could be saved from 


the sacrifice of law and carried on for about three years that the 
creditors might be paid and considerable portion of the estate re- 


the main, and were not the trust notes issued by you under said exhibits 
an made with that view, and did you not expect to meet them at 
ith maturity ? 
ed Ans. At the time of the issue of the trust notes it was thought by 
‘al all interested parties that the notes would be paid in full. 
X Int. 38. Were not the assignments made to you that night, Dee. 

n 1, 1873, made and recorded to prevent the creditors from enforcing 
in matured claims by attachment upon the property ? 
n Ans. They were made and accepted by me in good faith. As to 
s * that question any one can judge what they were made for. This 

last clause was my remark to Mr. Patton and not part of my answer 
e to the question. , 
X Int. 39. Had you heard rumors on the street or elsewhere pre- 


vious to Dec. 1, 1873, that the creditors threatened attachment? 
And, if yes, state when you heard it and what you heard. 

Ans. On the | Saturday previous I heard in the post-office lobby 
that if the Spragues did not make over their property in trust for 
their creditors’ benefit that some of the creditors would put on at- 
tachments. That was the rumor. That was all the rumors of at- 
tachments I heard. 

X Int. 40. Was business dull and times hard, and was there a 
general panic throughout the country in the year 1873? 

Ans. The general business for New England manufacturers was 
not prosperous and a tight money market prevailed. 

X Int. 41. Was the A. & W. Sprague Manufacturing Company 
hard pressed for money and unable to meet its maturing liabilities 
at the time you accepted the trust? 


302 JOHN 8S. JENCKS ET AL., EXECUTORS, &C., VS. 


Ans. Their requirements were large and they were unable to ob- 
tain funds to meet the payments. 

X Int. 42. After you accepted the trust did you continue the busi- 
ness of manufacturing in about the same manner the company had 

sarried it on; and, if yes, down to about what time ? 
433 Ans. The business of manufacturing cloths and calicoes 
was continued till August, 1881, with some slight stoppage ; 
but that business only was continued; all the iron business and all 
outsice matters were discontinued. 

X Int. 43. Were Amasa and William Sprague employed by you 
for awhile, and were they consulted in the general management of 
the business carried on ? 

Ans. They were. 

X Int. 44. Were they not the general managers of the company 
prior to the suspension of the company, in 1873, one acting as prest- 
dent and one as treasurer ? 

Ans. They were, with the exception of William Sprague resign- 
ing before I became the trustee. 

X Int. 45. For how many years after you accepted the trust did 
you continue to purchase materials, manufacture it, and sell the 
product ? 

Ans. The material was not all purchased by me; they were done 
with my consent. The chemicals and drugs mostly were purchased 
by Amasa Sprague. We all acted in concert. Mill supplies, ex- 
cepting cotton, were purchased by Mr. Brown; the cotton mostly 
purchased by myself. All the goods for the store were purchased 
by Mr. Coleman. This continued about seven vears. 

X Int. 46. Whose money was employed to carry on this opera- 
tion ? : 

Ans. The business was done in the name of the Quidnick Com- 
pany. The Quidnick Company’s credit was used. In some in- 
stances | gave my individual name for obligations for the interest 
of the concern. | 

X Int. 47. Who was to have the profit of the enterprise, if there 
had been any profit? 

Ans. The holders of the trust notes were to be paid first, the bal- 
ance, if any, In accordance with the trust deed. 

X Int. 48. In what capacity did Amasa Sprague, O. E. Coleman, 
and Mr. Brown act in making their purchases to carry on the busi- 
ness and under whose direction did they operate ? 

Ans. Mr. Coleman and Mr. Brown were salaried men and acted 

under my direction. Amasa Sprague received a good living 
434 for his services, and took the general management of purchas- 

ing the drugs and carrying on the print works with my con- 
sent as long as he stayed. 

X Int. 49. Was there a contract between the A. & W. Sprague 
Manufacturing Company and the Quidnick Company, entered into 
Dec. 18, 1873, in relation to the carrying on of business; and, if yes, 
was the business you have described carried on under the terms of 
said contract, and will you annex a copy of said contract to this 
deposition ? 


sy 
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(See copy annexed, marked “ Exhibit F.”) 


Ans. Yes. : 

X Int. 50. Was not the payment of the indebtedness of the cred- 
itors of the A. & W. Sprague Manufacturing Company postponed 
for three years by reason of said assignment to yourself? 

Ans. Yes, with the assent of the creditors. 

X Int. 51. Was not all of the stock of the Quidnick Company the 
property of the trust estate? : 

Ans. Not at the time (at the date) of the trustdeed. Subsequently 
all the stock of outside stockholders, with the exception of Edwin 
Hoyt’s estate, was purchased by the Quidnick Company, in 1874 or 
1875, within two years of the trust deed. 

X Int. 52. Did each of the grantors deliver to you under the 
trust deed individual property, real or personal; and, if yes, about 
how much individual property did each grantor turn over to you 
as trustee? 

Ans. The following property was turned over to me as trustee by 
the grantors, the valuation being same as was affixed by the com- 
mittee of creditors Oct. 3, 1873: 


By Mrs. Fanny Sprague: 


802 shares Quidnick Company-.------- sini csi en abe $300,000 
REOURO  GO vinstctnd avidin once enamiitinlnmaament 125,000 
House on Y’ng Orchard avenue and lots on Pitman 
AICO cectinitdns: trence inne cnwenies amennesainnhts 60,000 
BE I ise coe ctitemntinisi eonesinte en taenines caemeanst hina 10,000 
$495,000 
435 By Mary Sprague: 

601 shares Quidnick Company -..-..---.---- $228,140 
peeepenions Stet... nccuscne< ditties enti 100,000 
SINE GROOT hinittissititiccaeiin lls idtiat he inienitspuitiaalpldeiialte iaean a 100,000 

$428,140 
By Amasa Sprague: 

Rete A os cinta mains intmgaianaline $75,000 

By William Sprague: ) 
WORN, Gi icnniiicicnen coccontsnntiianees $130,000 
Land and houses, Peace street, Providence---------- 25,000 
$155,000 
$1,153,140 


X Int. 53. Did each of the grantors have individual creditors; 
and, if yes, what action did you take on their indebtedness except 
that of the A. & W. Sprague Manufacturing Company, already de- 
scribed by you? 

Ans. I believe Mary Sprague and Fanny Sprague were not in 
debt. William Sprague and A. & W. Sprague turned into my hands 
their individual property, and under the trust deed I issued the 
45—213 
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trust notes in settlement of their debts. I don’t recollect of Amasa 
owing anything. If he did, I issued the notes for it, if any. 

X Int. 54. State whose se parate indebtedness were included in the 
trust-mortgage notes issued by you and the amount of the indebt- 
edness of each. 

Ans. The A. & W. Sprague Manufacturing Company, A. & W. 
Sprague, Amasa Sprague, William Spr ague. 

Further Ans. I decline to answer the latter part of that question, 
to wit (“ and the amount of the indebtedness of each ”), on account 
of the great labor involved in answering it, unless directed to do so 
by the court, being advised that it is “entirely immaterial to this 
case. 

X Int. 55. State the amount of the indebtedness of the A. & W. 

Sprague Manufacturing Company, and, whether or not that indebt- 
edness or any part of the same—and, if so, what part—was incurred 
by advances or loans of money or credit given to other cor- 
436 porations in which the A. & W. Sprague Manufacturing ‘ pa 
poration, the A. & W. Sprague | ‘opartnership Company, 0 
the Spragues or either of them was stockholders and to what cor- 
porations. State the business of the corporations to which the 
money was so loaned, advanced, or credit given and for what pur- 
pose the loan, advance, or credit was made. 

Ans. I decline to answer that question, on account of the great 
labor involved in answering it, unless directed to do so by the court, 
being advised that it is entirely immaterial to this case. 

X Int. 5&6. I show you the several deeds of assignment heretofore 
referred to, dated April 6, 1874. Will you please state at whose in- 
stance those assignments were made? 

Ans. They were made at the instance of the assignors, at the re- 
quest of several large creditors. | 

X Int. 57. At the time they were made did you not in your capac- 
ity as trustee claim to have the title in possession of all the com- 
pany property ? | 

Ans. I believe I then had, but accepted these to make it stronger, 
if they did make it any stronger. 

X Int. 58. Did not one of the banks in the city of Providence 
about that time threaten to put the A. & W. Sprague Manufactur- 
ing Company in bankruptcy if that or some such assignment was 
not made? 

Ans. It was rumored that the Bank of Commerce of Providence 
had commenced proceedings in bankrupte: vy. I don’t know that the 
assignment was made for that cause. The proceedings in bank- 
ruptey were discontinued ; were not pushed, anyhow. I don’t know 
whether it was on account of the assignment or not. 

X Int. 59. Did you in your capacity as trustee incur new debts 
and extend old ones? 

Ans. Don’t recollect of any particular instances, but if I did it 
was for the interest of the business. 

X Int. 60. You do not understand my question: Were not all the 
trust notes extension of old debts, and in carrying on the manufact- 
uring business did you not daily incur new debts and pay them ? 
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Ans. The trust notes were given in settlement of old debts 

437 or liabilities. In carrying on the daily business it was done 

mostly in the name of the .Quidnick Company, and if any 
purchases were made for the A. & W. Sprague Manufacturing Com- 
pany by me as trustee they were paid. 

X Int. 61, Why was the business carried on in the name of the 
Quidnick Company ? 

Ans. Because it was so agreed with the Quidnick Company. 

X Int. 62} Can you state the amount of manufacturing business 
done by yourself as trustee from the time you commenced until 
August, 1881. 

Ans. $29,802,286.10. 

X Int. 63. Did you as trustee change any of the investments of 
the A.& W. Sprague Manufacturing Company, such as stocks or 
bonds, or buy or sell stocks or real estate or on real estate? 

Ans. I transferred some First National Bank stock to the Quid- 
nick Company; sold it to them ; no recollection of buying any real 
estate or stocks: have sold stocks and real estate, as the books will 
show, and have leased more or less property. 

X Int. 64. How soon after the deeds of trust, Dec. 1, A. D. 1873, 
did you assume control of the property ? 

Ans. I think there was nodelay. I have no recollection but what 
I took right hold of it. | 

X Int. 65. State whether or not you have paid to any one claims 
at par in cash instead of giving them the trust notes. I mean cred- 
itors who refused to accept the trust notes. 

Ans. I-think, as far as I can recollect, there was one party I paid 
a small debt. He threatened bankruptcy, and under advice of 
counsel I paid it. We were doing a fair business, and we thought 
on account of the interruption we had better pay it. 

X Int. 66. Have you ever paid more than one dividend to the 
holders of the trust notes? 

Ans. I have paid one dividend of ten per cent. on principal, be- 
sides the first four instalments of interest on the mortgage notes. 

X Int. 67. Was the individual indebtedness of William Sprague 
and of Amasa Sprague and the firm indebtedness of A.& W. Sprague 

included in the trust notes ? 
438 Ans. I issued the trust notes to their creditors. 

X Int. 68. Were any of the trust notes issued to any of the 
creditors of the A. & W. Sprague Manufacturing Company after the 
21st of July, A. D. 1874? 

Ans. There was no direct issue of trust notes after that date. 
There were some debts settled by trust notes borrowed from the 
Quidnick Company. 

X Int. 69. Please to state what debts were settled after Aug. 1, 
1874, by taking trust-mortgage notes, who were the debtors, the 
amount of the debts, and the date of the settlement. 

Ans. On Nov. 25, 1874, gave for A. & W. Sprague Manu- 

facturing Company draft on Hoyt, Sprague & Co..--.- 2,000 
Jan. 18, 1875, gave on A. & W. Sprague Manufacturing 
Company interest account to Wm. Sprague, guardian 


of Byron Sprague’s children----- a enascoscecs 000 
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Gave Jan. 29, 1875, on A. & W. Sprague Manufacturing 


Company draft on Wight & Tillinghast -.--------- 10,000 
Jan. 30, 1875, gave on A. & W.Sprague Manufacturing | 
Company draft on Hoyt, Sprague & Co..--.-------- 5,000 
Feb. 25, 1875, gave on A. & W. Sprague Manufacturing | 
Company draft on Hoyt, Sprague & Co..----------- 10,000 
March 3, 1875, gave on A. & W. Sprague Manufacturing 
Company draft on Hoyt, Sprague & Co,.----------- 0,000 
March 29, 1875, gave on A. & W. Sprague Manufacturing 
Company draft on Hoyt, Sprague & Co. ----. -------- 9,000 
April 24, 1875, gave on A. & W. Sprague Manufacturing 
Company draft on Hoyt, Sprague & Co. -.-.-.------ 10,000 
May 14, 1875, gave on A. & W. Sprague Manufacturing 
Company draft on Hoyt, Sprague & Co, -.---------- 5,000 
May 28, 1875, gave W. H. Jackson & Co. for William 
PONG GUCCI cine Seiten ene wm tmmulibiaty giannis 790 
May 31, 1875, A. & W. Sprague Manufacturing Company 
feten Eloyt, Gossage & CRi.ncccn co ccnsnnen os we: oe 
Aug. 20, 1875, A. & W. Sprague Manufacturing Company 
guaranteeof balance dueon E.C. Gallup’s note-. 47,950 
439 Sept. 12, 1875, for A. & W.Sprague Manufac- 
turing Company draft on Hoyt, Sprague & Co._ 5,000 
Jan. 18, 1876, A. & W. Sprague Manufacturing Company 
ae Says, Gee GE GIO, wien wenetnnin eeeniciamnions ane 5,000 


March 27, 1876, A. & W. Sprague Manufacturing Company 
indorsement, and Amasa Sprague for benefit of A. & 


W. Sprague Manufacturing Company ._.-.-.--.----- 5,000 
June 26,1876, gave Mason, Dawley, Wheaton & Co. for one 
og ge ge gk 200 


All the aforegoing were settled by the aforesaid mortgage notes 
which were borrowed as aforesaid from said Quidnick Company, 
and which had been issued tosaid Quidnick Company prior to Aug. 
1, 1874, in settlement of its debt. 

X Int. 70. How was the notes above referred to repaid to the 
Quidnick Company ? 

Ans. By returning the same amount in mortgage notes which 
had been regularly issued prior to Aug. 1, 1874. 

X Int. 71. Will you make and annex to this deposition a list of 
the so-called trust property sold or exchanged by you from the com- 
mencement of your trust down to the time of the pretended sale of 
the estate in question, together with the dates of sale and the 
amounts realized from said sales, setting opposite these amounts of 
sales the value of the property sold as appraised by the committee 
of creditors above referred to in this deposition ? 

Ans. I decline to answer that question, on account of the great 
labor involved in answering it, unless directed to do so by the court, 
being advised that it is entirely immaterial to this case. — 

X Int. 72. State for what class of indebtedness you issued the 
trust-mortgage notes as collateral and the amount of the notes so 
issued as collateral. 
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Ans. I decline to answer that question, on account of the great 
labor involved in auswering it, unless directed to do so by the court, 
being advised that it is entirely immaterial to this case. 

X Int. 73. Who paid for and out of what fund was the money 

uid to make the purchase of the title derived from the National 
Bank of Commerce of New York, which is vested in Messrs. Kimball, 
Robinson, and Jackson? 
440 Ans. I as trustee paid for that title with the trust-estate 
fund, by order of the creditors held at a creditors’ meeting. 

X Int. 74. State whether or not you have given bond as trustee 
for the faithful performance of this trust. 

Ans. I have not; neither have I been asked to. 

X Int. 75. Who was secretary of the A. & W. Sprague Manufact- 
uring Company from July 1, 1873, to July 1, 1874, and had charge 
of the record books of the company ? 

Ans. Charles Greene from July 1, 1873, to April 6, 1574, and from 
April 6, 1874, inclusive, to July 1, 1874, George Harris. 


(The foregoing cross-examination, taken by agreement, is subject 
to all objections as if specifieally noted. 

A. B. Patton, Esq., insists that the questions which Mr. Chafee has 
declined to answer be answered by him, notwithstanding.) 


Redirect examination de bene: 


Int. 1. In exeenting and accepting the trust deeds dated Nov. 1, 
1873, and April 6, 1874, had you any purpose to hinder, delay, or 
defraud the creditors or any of them of the A. W. Syrague Manu- 
facturing Company, or to put the company’s property out of reach 
of its creditors ? 

Ans. None whatever. 

Int. 2. Did you know of or participate in any such purpose on 
the part of the grantors or either of them ? 

Ans. No, sir; the deed was made and accepted with a view of the 
benefit of all parties interested. That was the honest talk. 

Int. 3. At the time of execution and accepting said trust deeds 
did you have any knowfedge or belief that said company was in- 
solvent ? 

Ans. At that time the belief was that the assets of the company 
would pay its debts. 

Int. 4. In executing and accepting said trust deed had you, di- 
rectly or indirectly, any frauduleut purpose, or did you know of or 
participate in any fraudulent purpose on the part of the grantors or 
either of them? 

Ans. There was no intent of fraud or delay; all was done as a 

straightforward, fair, honest business matter. 
441 ~— Int. 5. At the time of executing and accepting said trust 
deeds did you make any agreement with the grantors or 
either of them by which they were to receive any benefit from said 
conveyances, unless as appears on the face of the papers. 
Ans. None at all. 
Int. 6. Up to the execution of said trust deeds had you heard any 
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threats of attachnients or complaints or rumors of any on the part 
of any of the creditors, except on the ground that the execution of 
the trust deeds had been so long delayed ” 

Ans. That was the only ground that the complaints were made 
on, to my knowledge. 

Int. 7. Was the application of the profits, if any, under the trust 
operations wholly regulated by the terms of the trust deeds? 

Ans. Yes. 

Int. 8. State whether or not the trust mortgage deeds dated Nov. 
1, 1873, were made under the advice and direction of the creditors 
assembled ata general creditors’ meeting publicly called and notified, 
and very fully attended, publicly held on or about Nov. 6, 1873, and 
worked into the form in which they were finally executed and de- 
livered to you under the advice and direction of the committee of 
the creditors specially appointed for that purpose at such special 
meeting. 

Ans. The deeds were made by request of this meeting and under 
the committee then appointed. 


Recross-examination : 


X Int. 1. Did not you understand when you accepted the deeds of 
trust that they contained stipulations for a return to the grantors of 
any surplus of the estate that might remain after the payment of 
the debts thereof? 

Ans. I understood by the terms of the deeds that any surplus 
after paying the debts, expenses, and for my services, counsel fees, 
was to be paid over to the assignors or to the grantors, if any. 

X Int. 2. What were the exigencies of the case that caused you to 
go to the house of Fanny Sprague at about ten o’clock at night and 
to remain there until pest midnight to receive the deeds and to cause 

them to be recorded in the night time? 
442 Ans. I was invited to go there by Mr. Doyle, and after 
reaching the house I believed it my duty to remain until 
the deeds were executed and ready for acceptance by me and to 
have the same recorded. 

X Int. 3. Was it not an extraordinary and unusual manner of 
doing that kind of business in the State of Rhode Island ? 

Ans. The transaction was of so large amount that I deemed it 
important to give it immediate attention. 

X Int. 4. In your redirect you say the deeds were made with a 
view of benefit of all parties interested. Please to state who you 
mean by all parties. 

Ans. The debtors and creditors. 

X Int. 5. Please to state how you understood it would be bene- 
ficial to the debtors or grantors. 

Ans. It was thought at the time that the mills would make 
money ; that sufficient time would be had for the sale of the prop- 
erty to better advantage and thereby the grantors and creditors 
would be benefited. That was the main reason talked at the time 
for the making and my accepting the trust. 
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X Int. 6. Did the committee referred to recommend the making 
of the deed to you? 

Ans. Not to my knowledge, but after my accepting they acknowl- 
edged perfect satisfaction. 

X Int. 7. Did all the creditors of the several grantors accept of 
the provisions of the trust and become parties thereto; and, if not, 
what amount did not come in under it? 

Ans. About $114,000 (of which the Bank of Commerce of New 
York was the principal one), as appeared ‘by the books as direct 
creditors. 


Redirect examination resumed: 


Int. 9. Did you deliver or caused to be delivered to William 
Sprague the trust deed of Nov. 1, 1873, and the assignment of April 
6, 1874, before referred to, for his acknowledgment? 

Ans. I did. 

Int. 10. Did he afterwards deliver or cause them to be delivered 

back to you and to your custody ? 
443 Aus. He did. 


(The foregoing redirect and recross examinations were taken sub- 
ject to all objections as if specifically noted.) 


ZECHARIAH CHAFEE. 


Subscribed by said Zechariah Chafee in my presence this fourth 
day of January, A. D. 1884. 
I. H. SOUTHWICK, Jr., Examiner. 


In the cireuit court, Friday, Jan. 11, 1884, upon motion by 
Andrew B. Patton, Esq., for a rule requiring said Zechariah Chafee 
to answer X_ Ints. 54, 55, 71, and 72, his honor Le Baron B. Colt 
denied the motion, as will more fully appear by reference to the 
files of said court. 


I. H. SOUTHWICK, Jr., Examiner. 


Exnuipsits A, B, C, D, E. 
Exuiait A. 


A true copy. Attest: I. H.Southwick, Jr., examiner. 


This indenture, made and entered into this first day of Novem- 
ber, A. D. eighteen hundred and seventy-three, by and between the 
A. & W. Spregue Manufacturing Company, a corporation created 
by the General Assembly of the State of Rhode Island and trans- 
acting business in the city of Providence; William Sprague, of 
South Kingston; Amasa Sprague, of Cransten; Mary Sprague, 
widow of William Sprague, deceased; Fanny Sprague, widow of 
Amasa Sprague, deceased, of said Providence, all in said State, and 
the said Amasa Sprague and William Sprague, as copartners doing 
business under the firm of A. & W. Sprague, as parties of the first 
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part, and Zechariah Chafee, of said Providence, as party of the 
second part, witnesseth : 
Whereas the said A. & W. Sprague Manufacturing Com- 
444 pany and the said A. & W. Sprague and said Amasa Sprague 
and William Sprague, individually, are now indebted or under 
liability, primary or secondary, in divers sums of money to divers 
persons, amounting in the aggregate to about the sum of fourteen 
millions of dollars, and which indebtedness and liabilities said par- 
ties of the first part are desirous of funding and securing by the con- 
veyance of their estates and properties to said party of the second 
part as Luortgagee in trust, as hereinafter provided, and which con- 
veyance to him as mortgagee in trust said party of the second part 
has agreed to and by signing these presents does accept ; 

And whereas, for this purpose and to this end, said A. & W. 
Sprague Manufacturing Company have executed their sixteen thou- 
sand five hundred negotiable promissory notes, all bearing even date 
with these presents and made payable to the order of said A. & W. 
Sprague and by them indorsed, payable three years from January ], 
1874, with interest from January 1,1874, payablesemi-annually, atthe 
rate of seven and three-tenths per centum per annum, till said prin- 
cipal sum is paid, whether at or after maturity, and all installments 
of interest in arrear to bear interest at the rate aforesaid till paid, 
but reserving the right to pay said notes before maturity in install- 
ments of not less than five per centum of the principal thereof at 
any time the semi-annual interest becomes pavable, principal and 
interest pavable at the place of business of said A. & W. Sprague 
Manufacturing Company, in said Providence, said notes being of the 
amounts and lettered and numbered as follows, to wit: Two thou- 
sand thereof for fifty dollars each, lettered A No. 1 to A No. 2000, 
both inclusive; three thousand thereof for one hundred dollars 
each, lettered B No. 1 to B No. 3000, both inclusive; three thou- 
sand thereof for two hundred dollars each, lettered C No. 1 to C No. 
3000, both inclusive; three thousand thereof for five hundred dol- 
lars each, lettered D No. 1 to D No. 3000, both inclusive; four 
thousand thereof for one thousand dollars each, lettered E No. 1 to 
E No. 4000, both inclusive, and fifteen hundred thereof for five 
thousand dollars each, lettered F No. 1 to F No. 1500, both inelu- 

sive, and all of which notes have been placed in the hands 
445 of said party of the second part, to be by him used and ap- 

plied to the payment or retiring of such of the present out- 
standing indebtedness and liabilities aforesaid as the holders thereof 
shall, within nine months from the date of these presents, bring in 
and surrender and discharge or agree to extend for the term and 
according to the provisions of said notes, said notes as so issued by 
said trustee to be countersigned by him ; 

And whereas the preservation of the manufacturing properties of 
said A. & W. Sprague Manufacturing Company and the best interests 
of the creditors require, to prevent great loss and shrinkage, that the 
business of the mills and print works shall in the meantime be 
continued : 

Now, therefore, said parties of the first part, in consideration of 
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the premises and of the trusts hereinafter declared, and in further 
consideration of one dollar to them paid by said party of the second 
part, the receipt of which is hereby acknowledged, do hereby give, 
grant, bargain, sell, and convey unto the said party of the second 
part, his heirs, executors, administrators, and assigns, all the prop- 
erty, real, personal, and mixed, not exempt from attachment by 
law which the parties of the first part or any or either of them 
have and hold in the following city and towns in the State of 
Rhode Island, viz, the city of Providence, the towns of Cranston, 
Johnston, Coventry, East Greenwich, West Greenwich, South Kings- 
ton, Warwick, Pawtucket, Lincoln, North Providence, Cumber- 
land, East Providence, and North Kingston ; in the following towns 
of the Commonwealth of Massachusetts, viz, Attleborough and 
Palmer; in the following counties of the State of Maine, viz, 
Somerset, Piscataquis, Franklin, Kennebec, Penobscot, and Aroos- 
took ; in the following counties of the State of New Hampshire, 
viz., Grafton, Coos, Carroll,and Belknap; in the towns of Richmond 
and Lexington, in the State of South Carolina; in the city of 
Washington, in the District of Columbia; in the following towns 
of the State of Connecticut, viz, Sterling, Sprague, Scotland, and 
Windham, including, in what is known as the Baltic Mill prop- 
erty, in said State of Connecticut, 4 iron water-wheels, 4 rotary 
pumps, 3 openers, 20 lappers, 412 cards, 19 double heads, 6 
doublers, 5 grinders, 19 railway heads and troughs, 30 draw- 
ing frames, 25 coarse speeders, 49 fine speeders, 275 spinning 
446 —_— frames, 54 spoolers, 16 slasher-warpers, 4 slashers, 20 warpers, 
12 dressers, 36 pairs mules, 1,973 looms, 1 boring machine, 1 
upright drill, 2 iron planers, 8 turning engines, | circular saw, 1 ver- 
tical saw, 1 wood planer, 1 gear-cutter, 2 bolt-cutters, 1 run of grist- 
mill stones, 1 bolter for grist-mill, 1 corn-cracker, 1 steam fire-engine, 
3 gas retorts, and all tle taps, dies, and tools appertaining to the 
machine and blacksmith’s shops; and including, in what is known 
as the Oneco property, in said State of Connecticut, 250 stone ham- 
mers, 750 drills, and the tools and apparatus used in quarrying and 
cutting stone, and including, in what is known as the South Wind- 
ham property, the saws and tools in the saw-mill; and including the 
hay in barns and elsewhere in either of said towns of the State of 
Connecticut; and including, generally, within the foregoing descrip- 
tion, the two homestead estates, the Washington and Cove street lot, 
the Dyer-street lot, the Dorrance-street lot, the Pine and Page street lot, 
the Peace-street lot, the marine railway property, the lot on the corner 
of Hope and Waterman streets, the Fenner-avenue lot, the Martin- 
street property, the George, Pitman, and Ives street property, the 
Elmwood store property, and the Ninth-ward property, in the city of 
Providence; the Cranston Print Works property, with about eighteen 
hundred and seventy acres of land and improvements thereon, in 
the town of Cranston; the Natick Mills property, with about eight 
hundred and thirty acres of land and improvements thereon, and 
the Ladd farm, with about one hundred and one acres of land and 
improvements thereon, sometimes called the Coweset estate, in the 
town of Warwick; the Morgan Mill property, with about six hun- 
46—213 
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dred and twenty-five acres of land and improvements thereon, in the 
town of Johnstown; the homestead estate in South Kingstown, with 
about four hundred and twenty-eight acres of land and improve- 
ments thereon ; the mill property in Augusta, Maine, with about four 
hundred acres of land and improvements thereon ; the mill property 
in Palmer, Massachusetts, with about seven acres of land and im- 
provements thereon; the estates in the city of Washington, with 
about six acres of Jand and improvements thereon; the property in 
the city of Columbia, in the State of South Carolina, with about 

four hundred acres of land and improvements thereon, and 
447 also all other the estate and property, real and personal, of 

every name and nature, not exempt from attachment by law, 
wherever situate and by whatsoever muniments of title evidenced, 
which any or either of the parties of the first part have or may be 
entitled to, in possession or action, reversion or remainder, together 
also with all goods, stock, and supplies, manufactured, unmanu- 
factured, and in process of manufacture, and all fixtures, machinery, 
tools, and other personal property of every kind which said A. & W. 
Sprague Manufacturing Company may at any time or from time to 
time hereafter have, either in lieu of or in addition to those now on 
hand, but excepting from this conveyance all shares of capital stock 
in any and every corporation, wherever located, belonging to any or 
either of the parties of the first part, the same to be transferred to 
said party of the second part, upon his request in writing, by way of 
pledge and collateral security, to secure the performance of the con- 
ditions of this instrument: 

To have and to hold said granted and bargained premises, with 
all the rights, privileges, and appurtenances thereof, unto and to the 
use of him, the said party of the second part, his heirs, executors, 
administrators, and assigns, in trust, for the intents and purposes 
and with, under, and subject to tle powers and provisos hereafter 
contained, but subject, nevertheless, to the following condition—that 
is to say, upon condition that if seid parties of the first part or any 
or either of them, their heirs, executors, administrators, or assigns, 
or any person for them or in their behalf, shall well and truly pay 
or cause to be paid all and singular the debts and liabilities afore- 
said which shall be brought in under these presents and remain 
outstanding, as hereinbefore provided, and all expenses and liabili- 
ties of every kind incurred in the execution of the trusts hereinafter 
created or declared, and all the notes aforesaid that shall be issued 
by the trustee aforesaid, together with the interest thereon, according 
to the tenor thereof, then this deed shall be and become void; other- 
wise shall remain in force. 

And, subject to the condition aforesaid, in trust for said party of the 

second part and other the trustees or trustee under these 
448 _ presents for the time being, to stand seized and possessed of 

the said granted estates and premises, and until default shall 
be made in the performance of the conditions aforesaid or any part 
thereof, or breach shall be made of any of the covenants or agree- 
ments hereinafter contained on the part of said parties of the first 
part to be kept or performed, or until sale under the trusts herein- 
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after declared, or until entry under the power in that behalf herein- 
after contained, to permit and suffer said parties of the first part to 
retain the possession and use of said granted premises: 

Provided, and it shall be lawful for said trustees or trustee for the 
time being at any time or from time to time before such default or 
breach, and with or without previous entry, in their or his discretion 
to sell, at public or private sale, any part or parts of said granted 
estates and property, and to execute and deliver such deed or deeds 
as may be necessary or proper to vest in the purchaser or purchasers 
thereof an absolute and indefeasible estate in fee simple therein, and 
to stand seized of all the purchase-moneys to arise and received 
therefrom for the uses and purposes hereinafter declared respecting 
the same: 

And provided further, That said trustees or trustee for the time be- 
ing may at any time or from time to time before default or breach, 
as well as after, enter upon said granted estates and property or any 
part or parts thereof and take and assume the full and absolute pos- 
session and control of the same,and in their or his discretior to con- 
tinue to run and operate or to close the mill or print works of said 
manufacturing company or any or either of them asthe said trustees 
or trustee for the time being shall deem for the best interests of the 
creditors : 

And provided also, and it is hereby furtherdeclared, That in case 
default shall be made in payment of said notes hereby secured or any 
or either of them or of the semi-annual interest due thereon, or 
breach shall be made of either of the covenants or agreements herein 
contained on the part of said parties of the first part to be kept and 
performed, and such default or breach shall continue for the space 

af sixty days, then in such case the said trustees or trustee 
449 hereunder for the time being, in their or his discretion, may, 

and upon the request in writing of the holders of one-fifth in 
amount of the notes then issued and outstanding under these pres- 
ents said trustees or trustee for the time being shall, from time to 
time thereafter, either before or after entry as aforesaid, sell, either 
together or in parcels, the estates and property aforesaid or any part 
or parts thereof at public or private sale, as said trustees or trustee 
shall think best, first giving, in case of any auction sale under this 
or under any other provision of this instrument, notice thereof by 
advertisement at least twice a week for four successive weeks in some 
public newspaper printed in said Providence, and such other notice 
as thev or he may deem advisable, and upon sale thereof to execute 
and deliver such deed or deeds as may be necessary or proper to 
vest in the purchaser or purchasers thereof an absolute and inde- 
feasible estate in fee simple therein. 

And it is hereby declared that said trustees or trustee for the time 
being shall stand seized of all the purchase-moneys to arise and re- 
ceived from sales or otherwise under any of the trusts of these pres- 
ents, — to apply and appropriate the same— 

First, to the payment of all expenses incident to such sale or sales, 
and of all insurance moneys, taxes, and other charges, if any, paid 
or incurred by them in respect of said trust estates, together with a 
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reasonable compensation to said trustees or trustee for the time be- 
ing for their or his own services, and reasonable counsel fees, and 
all other charges and liabilities paid or incurred by them either in 
carrying on the business or in the execution of any other of the 
trusts hereby created ; 

And, secondly, the residue of all moneys received by them under 
any of the trusts of this instrument from time to time to apply and 
appropriate ratably to the payment of the principal and interest of 
all the debts and liabilities aforesaid of said parties of the first part 
which shell be brought in under these presents and remain out- 
standing as aforesaid, and of all the notes that shall be issued by 
said trustee and be outstanding under and secured by these pres- 
ents, and although by their terms the same may not then have ma- 

tured, accounting to said parties of the first part, respectively, 
450 _ their heirs, executors, administrators, or assigns, for any sur- 
plus, if any, that may remain after the full payment thereof. 

And it is further declared that no purchaser under any or either of 
the foregoing trusts shall be under any obligation to inquire into the 
necessity or regularity of any sale thereunder, nor to see to the appli- 
‘ation of any of the purchase-moneys thereof, but that the receipt of the 
trustees or trustee for the time being to such purchaser or purchasers 
for such purchase-moneys shall be his or their full and effectual ac- 
quittance and discharge therefor; and if atany timesaid trustee or any 


trustee to be appointed under these presents shall be desirous of re-— 


signing and of being discharged from the trusts aforesaid, it shall be 
lawful for them or him so to do, and in such ease or in case said trustee 
or any trustee to be appointed under these presents shall die or become 
incapable of acting in said trust, it shall be lawful for the surviving 
or continuing trustees or trustee for the time being, by any writing 
or writings under their or his lands, to nominate and appoint, or in 
case at any time all the trustees for the time being shall resign to- 
gether, then for the supreme court of the State of Rhode Island, sit- 
ting in equity, to appoint any other person or persons to be a trustee 
or trustees in the stead and place of him or them so dying, resign- 
ing, or becoming incapable of acting as aforesaid ; and thereupon and 
as often as any such appointment shall be made all the trust es- 
tates and property then held under the trusts aforesaid shall, with all 
convenient speed, be so conveyed, assigned, and transferred as to vest 
the same in the surviving or continuing trustees or trustee, and such 
new trustees or trustee, or if there be no continuing trustee, then in 
such new trustees or trustee only, their or his heirs, executors, ad- 
ministrators, and assigns, to the same uses and upon the same trusts 
as are herein declared concerning the same; and every new trustee 
under these presents so appointed or otherwise duly appointed 
by any court of competent jurisdiction may immediately exercise 
any power or discretion herein granted in the same manner as though 
originally named as trustee herein, and although the trust estate be 

not then vested in him; and no trustee under these presents 
451 — shall be answerable or accountable for any loss which may 

happen to said trust estate or property unless the same shall 
happen by his own neglect or default. 


Pe 
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And the said parties of the first part, for themselves and for their 
respective heirs, executors, administrators, and assigns, do hereby 
covenant with the said party of the second part, his heirs, executors, 
administrators, and assigns, at any time or from time to time dur- 
ing the continuance of this security, to execute and deliver to the 
party of the second part, or other the trustees or trustee under these 
presents for the time being, or to any purchaser under any of the 
foregoing trusts, such further conveyances or assurances of the 
estates or property hereby conveyed or intended to be conveyed, or 
any part or parts thereof as said trustees or trustee for the time 
being may reasonably require, and at all times during the contin- 
uance of this security, at their own cost and charges, to keep and 
maintain insurance for the benefit of said party of the second part 
under these presents upon the mills, buildings, machinery, and other 
insurable property hereby conveyed or intended to be conveyed, in 
such reasonable amounts and in such insurance companies as said 
trustees or trustee for the time being shall approve; also that the 
profits that shall hereafter accrue in the business of said manufact- 
uring company shall from time to time be by said company paid 
over to said trustees or trustee for the time being, to be held and 
applied to any of the purposes aforesaid in the same manner as the 
other trust moneys under these presents; also to pay all taxes and 
assessments, rates and charges, of every nature that may be laid or 
levied upon or in respect of said granted premises; and in default 
thereof 1t shall be lawful for said trustees or trustee for the time 
being to effect such insurance and to pay said taxes, assessments, 
rates, and charges, and all sums paid therefor shall be a further lien 
upon said granted premises secured by these presents. 

In testimony whereof said A. & W. Sprague Manufacturing Com- 
pany have caused these presents to be signed and its corporate seal 
to be hereto affixed by said Amasa Sprague, its treasurer, for this 
purpose fully authorized, and said other parties of the first and 

second parts have hereunto set their hands and seals this 
452 said first day of November, A. D. eighteen hundred and 
seventy-three. 


A. & W. SPRAGUE M’F’G CO., 


By AMASA SPRAGUE, Treas. [n. s.] 
(Signed) WILLIAM SPRAGUE. . 
AMASA SPRAGUE. a 
MARY SPRAGUE. 2 
FANNY SPRAGUE. ” 
A. & W. SPRAGUE. 95 
ZECHARIAH CHAFEE, 93 


Signed, sealed, and delivered in presence of— 
THOS. A. DOYLE. 
Fr. W. LATHAM. 
GHLORGE HARRIS. 
HENRY T. BRAMAN, to William Sprague. 
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THE STATE OF RuHopE ISLAND, ETC., | aii 
City and County of Providence, f°’ 


Be it known that in the said city of Providence, on this first day 
of December, A. D. 1873, before me, Henry Martin, a justice of 
the peace for the said city of Providence, a notary public for said 
State of Rhode Island, and a commissioner for the State of New York, 
residing in said city of Providence, personally appeared Amasa 
Sprague, Fanny Sprague, and Mary Sprague, who are personally 
known to me to be the same persons described in and who signed, 
sealed, and executed the foregoing instrument, and they then and 
there severally acknowledged to me that they signed, sealed, exe- 
cuted, and delivered the said instrument as and that the same 1s 
their free and voluntary act and deed for the uses and purposes 
therein mentioned and expressed; and at the same time and place 
the said Amasa Sprague, also personally known to me to be the same 
person who executed the foregoing instrument as treasurer, in his 
capacity as treasurer of the A. & W. Sprague Manufacturing Com- 

pany, also acknowledged to me that he signed, sealed, exe- 
453 cuted, and delivered the said instrument as and that the 

same is his free and voluntary act and deed as such treas- 
urer and the free.and voluntary act and deed of the said A. & W. 
Sprague Manufacturing Company for the uses and purposes therein 
mentioned and expressed. 

In testimony whereof I have hereunto set my hand and official 
seals, at said city of Providence, on this said first day of December, 
A. D. 1875. 

La [u. s.] (Signed) HENRY MARTIN, 
Justice of the Peace, Notary Public, and 
Commissioner jor the Stateof New York. 


EXAMINER'S Note.—The following indorsements appear : 

“'Town clerk’s office, South Kingston, R. I. Ree’d for record in 
South Kingston Dec. 2, 1873, at 5.30 p.m. Witness, J. G. Perry, 
T. clerk.” 

“ Recorded in South Kingston Land Evidence Record Book No. 
24, pages 471, 472, 475, 474, 475, 476, and 477. Witness, J.G. Perry, 
town clerk.” 

“Town clerk’s office, South Kingston, R. I. Recorded in Record 
of Personal Property No. 2, pages 206, 207, 208, 209, 210, 211, 212 
215 of said town. Witness, J. G. Perry, town clerk.” 

“ Witness to William Sprague’s signature and his acknowledgment 
appended to this instrument, received for record in the town clerk’s 
office of South Kingston, R. L., Dee. 10th, A. D. 1873, at 6.20 p. m., 
and recorded in said South Kingston Land Evidence Book 24, and 
at page 477, and in said South Kingston Personal Property Record 
Book No .2, and at page 213. Witness, J. G. Perry, town clerk.” 

“ Ree’d, Hampden county, Mass., Registry of Deeds, July 16th, 
1881, at 12 o’cl. m., and recorded Book 379, page 361. Attest, James 
E. Russell, register.” 


~~" 


“ 
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Tue State or Ruope Isianp, Ke., | 


County of Washington, { vache 


In South Kingston, in said county of Washington, on this 10th 
day of December, A. D. 1873, be it known that before me, Henry 
T. Braman, a justice of the peace within and for said town of 
454 South Kingston, personally appeared William Sprague, one 
of the signers to the within instrument, and who is person- 
ually known to me to be the person he represents himself to be, and 
acknowledged that he signed, sealed, and delivered said instrument 
as and that the same is his free, voluntary actand deed and forthe 
uses and purposes therein mentioned. 
Before ne— 
(Signed) HENRY T. BRAMAN, 


Justice of the Peace. 


EXAMINER'S Nore.—This acknowledgment appears upon a manu- 
script attached to the foregoing indenture. 


Exuipir B. 
A true copy. Attest: I. H. Southwick, Jr., examiner. 


This indenture, made this sixth day of April, A. D. eighteen hun- 
dred and seventy-four, by and between the A. & W. Sprague Manu- 
facturing Company, a corporation created by the General Assembly 
of the State of Rhode Island,and transacting business in the city of 
Providence, of the first part, and Zechariah Chafee, of said Provi- 
dence, of the second part, witnesseth: 

Whereas the said A. & W. Sprague Manufacturing Company is 
now indebted or under liability, primary or secondary, in divers 
sums of money to divers persons, and is desirous of appropriating 
its estate and effects to and for the payment of the same: 

Now, this indenture witnesseth: That the said A. & W. Sprague 
Manufacturing Company, for and in consideration of the said debts 
and liabilities, and also in consideration of the sum of one dollar to 
it paid by the said Zechariah Chafee, the receipt whereof is hereby 
acknowledged, by these presents doth grant, assign, bargain, sell, 
alien, release, and contirm unto the said Zechariah Chafee, his heirs, 
executors, administrators, and assigns, all our right, title, and inter- 
est, legal or equitable, in or to all. the property of the grantors de- 

scribed or referred to in the trust deed of mortgage, dated on 
455 _ the first day of November, A. D. 1875, made by the grantor 

and others to the grantee, and in or to any and all estate, 
real, personal, or mixed, of every name and nature, wherever sit- 
uate, not exempt from attachment by law : 

To have and to hold the same, with all the privileges and appur, 
tenances thereof, unto him, the said Zechariah Chafee, his heirs, ex- 
ecutors, administrators, and assigns, in trust, to «" the same at pub- 
lic or private sale and convert the same into money, and the pro- 
ceeds thereof to apply— 
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First. To the payment in full, if sufficient, otherwise ratably, of 
all the claims of creditors against us, the A. & W. Sprague Manu- 
facturing Company, which have been or shall within nine months 
from the first day of November, A. D. 1873, be brought in and ex- 
tended for the term of time provided in said trust mortgage, with 
authority in said trustee to make earlier payments than in three 
years’ time of a part or the whole of the same under the provisions 


of said deed of mortgage dated November 1, 1873, or of this or any 


other preceding instrument. 

Secondly. The residue of said proceeds to apply in full, if sufficient, 
otherwise ratably, to the payment of all our other creditors. 

And s.id trustee is hereby authorized and empowered and it 
shall be his duty to act faithfully for the interests of the credit- 
ors and so as to obtain as prompt a settlement of their claims 
as practicable, and for that purpose he shall sell or dispose of any 
and all portions of the property conveyed to him by or under 
this or any preceding trust from time to time as soon as reason- 
ably may be, consulting the best interest of the creditors in mak- 
ing such sales and disposition, to the end that he may pay and 
discharge in full, if the property be sufficient, otherwise ratably, 
the obligations to our creditors within a reasonable time; and 
the said trustee is further authorized to run said mills and print 
works or either or any of them, or to allow the grantor to run the 
same or any part thereof, if for the best interest of the creditors, the 
profits of the same being receivable by the aforesaid grantee for the 
purposes aforesaid ; and in case the same are thus run by him or 
otherwise he shall not be lable personally for the expenses or losses 
arising therefrom, but the same shall be chargeable to the trust 

fund vested in him. 
456 And the said party of the second part doth hereby accept 
said trust, and doth, in consideration thereof, covenant that 
he will faithfully execute said trust on behalf of the creditors herein 
provided for so as to secure to them as early and full a payment upon 
their said claims as he shall reasonably be able to do. 

In testimony whereof said A. & W. Sprague Manufacturing Com- 
pany has caused these presents to be signed and its corporate seal to 
be hereto affixed by Amasa Sprague, its treasurer, for this purpose 
fully authorized, and said Zechariah Chafee has hereto set his hand 
and seal this sixth day of April, eighteen hundred and seventy-four. 

A. & W. SPRAGUE MF’G CO., [1 s.] 
Per AMASA SPRAGUE, Tr. 
ZECHARIAH CHAFEE. ” 


Signed, sealed, and delivered in presence of— 
CHARLES SELDEN. 


ExaMINerR’s Note.—The following indorsements appear: 

“ Received for record April 9ti, A. D. 1874, at 10.30 a.m. Wit- 
ness M. F. Perry, dep. town clerk. Recorded in South Kingston 
Land Evidence book No. 24, pages 593, 594, & 595. Witness J. G. 
Perry, town clerk.” 


“> 
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STATE OF RuopeE ISLAND, ETC., | 


4 > 88: 
City and County of Providence, § 


Be it known thatin said city of Providence, thisseventh day of April, 
A. D. 1874, before me, Charles Selden, a justice of the peace for the 
said city of Providence and a notary public for said State of Rhode 
Island, residing in said city of Providence, personally appeared Amasa 
Sprague, personally known to me to be the same person who executed 
the aforegoing instrument as treasurer, and in his capacity of treas- 
urer acknowledged to me that he signed, sealed, executed, and de- 
livered this said instrument as and that the same is his free and 
voluntary act and deed as such treasurer and the free and voluntary 
act and deed of the said A. & W. Sprague Manufacturing Company 

for the uses and purposes therein mentioned and expressed. 
457 In testimony whereof I have hereunto set my hand and 
official seal, at said city of Providence, on this said seventh 
day of April, A. D. 1874. 
[L. “, CHARLES SELDEN, 
Justice of the Peace and Notary Public. 


Exuipit C. 
A true copy. Attest: I. H. Southwick, Jr., examiner. 


This indenture, made this sixth day of April, A. D. eighteen hun- 
dred and seventy-four, by and between Amasa Sprague, of Cranston, 
county of Providence, State of Rhode Island, of the first part, and 
Zechariah Chafee, of Providence, county of Providence, State of 
Rhode Island, of the second part, witnesseth : 

Whereas the said Amasa Sprague is now indebted or under liabil- 
ity, primary or secondary, in divers sums of money to divers per- 
sons, and is desirous of appropriating his estate and effects to and for 
the payment of the same: 

Now, this indenture witnesseth : T hat the said Amasa Sprague, for 
and in consideration of the said debts and liabilities, and also in 
consideration of the sum of one dollar to him paid by the said 
Zechariab Chafee, the receipt whereof is hereby acknowledged, by 
these presents doth grant, assign, bargain, sell, alien, release, and 
confirm unto the said Zechariah Chafee, his heirs, executors, admin- 
istrators, and assigns, all his right, title, and interest, legal or equi- 
table, in or to all the property of the grantor described or referred to 
in the trust deed of mortgage, dated on the first day of November, 
A. D. 1873, made by the grantor and others to the grantee, and in 
or to any and all estate, real, personal, or mixed, of every name and 
nature, wherever situate, not exempt from attachment by law: 

To have and to hold the same, with all the privileges and appur- 
tenances thereof, unto him, the said Zechariah Chafee, his an 

executors, administrators, and assigns, in trust, to sell the 
458 same at public or private sale and convert the same into 
money, and the proceeds thereof to apply— 


First. To the payment in full, if sufficient, otherwise ratably, of 
47—215 
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all the claims against the said Amasa Sprague, provided for in said 
trust deed of mortgage of Nov. 1, 1873, which have been or shall 
within nine months from the first day of November, A. D. 1873, be 
brought in and extended for the term of time provided in said trust 
mortgage, with authority in said trustee to make earlier payments 
than in three years’ time of a part or the whole of the same under 
the provisions of said deed of mortgage dated Nov. 1, 1873, or of 
this or any other preceding instrument. 

Secondly. The residue of said proceeds to apply in full, if suff- 
cient, otherwise ratably, to the payment of all my other claims; 
and said trustee is hereby authorized and empowered and it shall 
be his duty to act faithfully for the interests of the creditors and so 
as to obtain as prompt a settlement of their claims as practicable ; 
and for that purpose he shall sell or dispose of any and all portions 
of the property conveyed to him by or under this or any preceding 
trust from time to time as soon as reasonably may be, consulting the 
best interest of the creditors in making such sales and disposition, 
to the end that he may pay and discharge in full, if the property be 
sufficient, otherwise pro rata, the obligations te my creditors within 
a reasonable time; and the said trustee is further authorized to run 
said mills and print works or either or any of them or to allow the 
grantor to run the same or any part thereof. if for the best interests 
of the creditors, the profits of the same being receivable by the afore- 
said grantee for the purposes aforesaid; and in case the same are 
thus run by him or otherwise he shall not be liable personally for 
the expenses or losses arising therefrom, but the same shall be charge- 
able to the trust fund vested in him. | 

And the said party of the second part doth hereby accept said 
trust, and doth, in consideration thereof, covenant that he will faith- 
fully execute said trust on behalf of the creditors herein provided 
for so as to secure to them as early and full a payment upon their 
said claims as he shall reasonably be able to do. 

In testimony whereof I have hereunto set my hand and 
459 — seal this sixth day of April, one thousand eight hundred and 
seventy-four. 
AMASA SPRAGUE. [u. s.] 
ZECHARIAH CHAFEE. ” 


Signed, sealed, and delivered in presence of— 


CHARLES SELDEN, 


THE State oF RHODE ISLAND, a 
~ . is 
County of Providence, j 


In Providence, this seventh day of April, A. D. 1874, then Amasa 
Sprague and Zechariah Chafee personally appeared and severally 
acknowledged the foregoing instrument, by them signed, to be their 
free and voluntary act and deed. 

Before me— 

[L. s.] CHARLES SELDEN, 
Notary Public. 
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ExamMIner’s Note.—The following indorsements of record ap- 
pear: 

Warwick, R. I—Received Apr. 10, 1874, 9.45 a. m.; recorded 
Book C, page 94. 

Providence, R. I—Received May 8, 1874, 9.30 a. m.; recorded 
Book 248, page oll. 

Cranston, R. 1—Received May 20, 1874, 9.25 a. n 
Book 54, page 380. 

East Greenwich, R.I.—Received Aug. 11, 1874, 5.00 p. m.; recorded 
Book 19, pages 397 & 398. 

Hampden Co., Mass.—Received July 16, 1881, 12 m.: recorded 
Book 379, page 377. 

South Kingston, R. I.—Received Jan. 6, 1883, 6.00 p. m.; re- 
corded Book 29, pages 9 & 10. 

Coventry, R. 1—Received June 12, 1883, 10.45 a. m.; recorded 
Book 30, pages 470 & 471. 

Sterling, Conn.—Received Oct. 3, 1883, 9.00 a. m.; recorded Book 
8, pages 22 & 23. 

Windham, Conn.—Received Oct. 13, 1883, 10.00 a. m.; recorded 
Book o2, pages 398 & 399. 

Scotland, Conn.—Received Oct. 22, 1883, 1.30 p. m.; recorded 
Book 2, pages 556 & 557. 


.: recorded 


oe 


Exuipit D. 
A true copy. Attest: I. H. Southwick, Jr., examiner. 


This indenture, made this sixth day of April, A. D. eighteen hun- 

dred and seventy-four, by and between Amasa Sprague, of Cranston, 

county of Providence and State of Rhode Island, and 

460 William Sprague, of South Kingston, county of Washing- 

ton and State of Rhode Island, copartners as A. & W. 

Sprague, of the first part, and Zechariah Chafee, of the city of Provi- 
dence, State of Rhode Island, of the second part, witnesseth : 

Whereas the said A. & W. Sprague are now indebted or under lia- 
bility, primary or secondary, in divers sums of money to divers per- 
sons, and are desirous of appropriating their estate and effects to 
und for the payment of the same: 

Now, this indenture witnesseth: That the said A. & W. Sprague, 
for and in consideration of the said debts and liabilities, and also in 
consideration of the sum of one dollar to them paid by the said 
Zechariah Chafee, the receipt whereof is hereby acknowledged, by 
these presents doth grant, assign, bargain, sell, alien, release, and 
confirm unto the said Zechariah Chafee, his heirs, executors, admin- 
istrators, and assigns, all their right, title, and interest, legal or 
equitable, in or to all the property of the grantors described or re- 
ferred to in the trust deed of mortgage, dated on the first day of 
November, A. D. 1873, made by the grantors and others to the 
grantee, and in or to any and all estate, real, personal, or mixed, of 
every name and nature, wherever situate, not exempt from attach- 
ment by law: 
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To have and to hold the same, with all the privileges and appur- 
tenances thereof, unto him, the said Zechariah Chafee, his heirs, 
executors, administrators, and assigns, in trust, to sell the same at 
public or private sale and convert the same into money and the 
proceeds thereof to apply— 

First. To the payment in full, if sufficient, otherwise ratably, of 
all the claims against us (A. & W. Sprague) which have — or shall 
within nine months from the first day of November, A. D. 1873, be 
brought in and extended for the term of time provided in said trust 
mortgage, with authority in said trustee to make earlier payments 
than in three years’ time of a part or the whole of the same under 
the provisions of the said deed of mortgage dated November 1, 1573, 
or of this or any other preceding instrument. 

Secondly. The residue of said proceeds to apply in full, if sufficient, 
otherwise ratably, to the payment of all our other creditors. 

And said trustee is hereby authorized and empowered and 
461 it shall be his duty to act faithfully for the interest of the 
creditors and so as to obtain as prompt a settlement of their 
claims as practicable, and for that purpose he shall sell or dispose 
of any and all portions of the property conveyed to him by or under 
this or any preceding trust from time to time as soon as reasonably 
may be, consulting the best interests of the creditors in making such 
sales and disposition, to the end that he may pay and discharge in 
full, if the property be sufficient, otherwise pro rata, the obligations 
to our creditors within a reasonable time. 

And the said trustee is further authorized to run said mills and 
print works, or either or any of them, or to allow the grantor to run 
the same, or any part thereof, if for the best interests of the creditors, 
the profits of the same being receivable by the aforesaid grantee for 
the purposes aforesaid ; and in case the same are thus run by him, 
or otherwise, he shall not be liable personally for the expenses or 
losses arising therefrom, but the same shall be chargeable to the 
trust fund vested in him. 

And the said party of the second part doth hereby accept said 
trust, and doth,,in consideration thereof, covenant that he will faith- 
fully execute sa§d trust on behalf of the creditors herein provided 
for, so as to — to them as early and full a payment upon their 
said claims as lfe shall reasonably be able to do. 

In testimony whereof we have hereunto set our hands and seals 
this sixth day of April, one thousand eight hundred and seventy- 
four. : 

AMASA SPRAGUE. [L. s.] 
WILLIAM SPRAGUE. . 
ZECHARIAH CHAFEE, ¥ 
Signed, sealed, and delivered in presence of— 
CHARLES SELDEN. 
Tue Sratve OF RHopE ISLAND, | _ . 
County of Providence, ‘ieee 


In Providence, this sixth day of April, A. D. 1874, then Amasa 


“J 
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Sprague, William Sprague, and Zechariah Chafee personally 
462 appeared and severally acknowledged the foregoing instru- 
ment by them signed to. be their free and voluntary act 
and deed. 
Before me— 
[L. s. ] CHARLES SELDEN, 
Notary Public. 


ExAaMINER’s Note.—The following indorsements of record ap- 
pear: 

Richland Co., Ga.—Received Apr. 13, 1874; recorded Book J, 
pages 168 & ’9. 

Providence, R. 1.—Received May 8, 1874, 9.80 a. m.; recorded 
Book 248, pape 313. 

Cranston, R. 1—Received May 20, 1874, 9.15 a. m.; recorded 
Book 54, page 377. 

Hampden Co., Mass.—Received July 16, 1881, 12 m.; recorded 
Book 379, page O70. 

South Kingston, R. I.—Received Jan. 6, 1883, 6.00 p. m; re- 
corded Book 29, pages 10, 11, & 12. 

Coventry, R. L—Received June 12, 1883, 10.30 a. m.; recorded 
Book 30, pages 469-70. 

Canterbury.—Received Oct. 3, 1883; recorded Book 29, page 660. 

Bolton, Conn.—Received Oct. 16, 1883, 10.30 a. m.; recorded Book 
14, pages 565-"6 

Bristol, Conn.—Received Oct. 23, 1883; recorded Book 40, pages 
84-’5. 


Exuisit E. 
A true copy. Attest: I. H. Southwick, Jr., examiner. 


This indenture, made this sixth day of April, A. D. eighteen hun- 
dred and seventy-four, by and between William Sprague, of South 
Kingston, county of Washington, State of Rhode Island, of the 
first part, and Zechariah Chafee, of Providence, of the second part, 
witnesseth : 

Whereas the said William Sprague is now indebted or under 
liability, primary or secondary, in divers sums of money to divers 
persons and is desirous of appropriating his estate and effects to 
and for the payment of the same: 

Now,this indenture witnesseth: That the said William Sprague, 
for and in consideration of the said debts and liabilities, and also in 
consideration of the sum of one dollar to him paid by the said 
Zechariah Chafee, the receipt whereof is hereby acknowledged, by 
these presents doth grant, assign, bargain, sell, alien, release, and 
confirm unto the said Zechariah Chafee, his heirs, executors, ad- 

ministrators, and assigns, all his right, title, and interest, legal 
163 or equitable, in or to all the property of the grantor described 
or referred to in the trust deed of mortgage, dated on the first 
day of November, A. D. 1873, made by the grantor and others to the 
grantee, and in or to any and all estate, real, personal, or mixed, of 
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every name and nature, wherever situate, not exempt from attach- 
ment by law: 

To have and to hold the same, with all the privileges and appur- 
tenances thereof, unto him, the said Zechariah Chafee, his heirs, ex- 
ecutors, administrators, and assigns, in trust, to sell the same at 
public or private sale and convert the same into money, and the 
proceeds thereof to apply— 

First. To the payment in full, if sufficient, otherwise ratably, of 
all the claims against the said William Sprague provided for in said 
trust deed of mortgage of Nov. 1, 1873, which have been or shall 
within nine months from the first day of November, A. D. 1878, be 
brought in and extended for the term of time provided in said trust 
mortg: ige, with authority in said trustee to make earlier payments 
than in three years’ time of a part or the whole of the same under 
the provisions of said deed of mortgage, dated Nov. 1, 1873, or of 
this or any other preceding instrument. | 

Secondly. The residue of said proceeds to apply in full, if suffi- 
cient, otherwise ratably, to the payment of all my other creditors. 

And said trustee is here by authorized and empowered and it shall 
be his duty to act faithfully for the interests of the creditors, and so 
as to obtain as prompt a settlement of their claims as practicable, 
und for that purpose he shall sell or dispose of any and all portions 
of the property conveyed to him by or under this or any preceding 
‘rust from time to time as soon as reasonably may be, consulting 
the best interest of the creditors in making such sales and disposi- 
tion, to the end that he may pay and discharge in full, if the prop- 
erty be sufficient, otherwise pro rata, the obligations to my creditors 
within a reasonable time. 

And the said trustee is further authorized to run said mills and 
print works or either or any of them, or to allow the grantor to run 
the same or any part thereof, if for the best interests of the creditors, 
the profits of the same being receivable by the aforesaid grantee 

for the purposes aforesaid, and in case the same are thus 
464 run by him or otherwise he shall not be liable personally for 

the expenses or losses arising therefrom, but the same shall 
be chargeable to the trust fund vested in him. 

And the said party of the second part doth hereby accept said 
trust, and doth, in consideration thereof, covenant that he will faith- 
fully execute said trust on behalf of the creditors herein provided 
for, so as to secure to them as early and full a payment upon their 
said claims as he shall reasonably be able to do. 

[In testimony whereof I have hereunto set my hand and seal this 
sixth day of April, one thousand eight hundred and seventy-four. 


WILLIAM SPRAGUE. [t. s.] 
ZECHARIAH CHAFEE. “ 
Signed, sealed, and delivered in presence of— 


CHARLES SELDEN. 
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THe State OF Ru#ope Isianp, | 
County of Providence, 


838 - 


In Providence, this sixth day of April, A. D. 1874, then William 
Sprague and Zechariah Chafee personally appeared and severally 
acknowledged the foregoing instrument by them signed to be their 
free and voluntary act and deed. 

Before me— , 

[L. s.] CHARLES SELDEN, 
Notary Public. 


District OF CoLUMBIA, Ph 
ee » To wit: 
County of Washington, | 


I, L. P. Williams, a notary public for said district and county, do 
hereby certify that William Sprague, party to a certain deed bearing 
date on the sixth day of April, A. D. 1874, and hereto annexed, 
personally appeared before me in the county aforesaid, the said Wil- 
liam Sprague being personally well known to me to be the person 
who executed the said deed, and acknowledged the same to be his 

act and deed. 


465 Given under my band and notarial seal this fifteenth day 
of April, A. D. 1874. 
[L. s.] L. P. WILLIAMS, 


Notary Public. 


EXAMINER'S Note.—The following indorsements appear: 

Washington Co., D. C.—Received Apr. 15, 1874,1 p. m.; recorded 
Book 747, page 238. | 

Providence, R. I1.—Received May 11, 1574, 10.15 a. m.; recorded 
Book 248, page 315. 

Cranston, R. I—Received May 20, 1874, 9.20 a. m.; recorded Book 
o4, page 378. 

Hampden Co, Mass.—Received July 16, 1581, 12 m.; recorded 
Book 379, page oi. 

South Kingston, R. I.—Received Jan. 6, 1883, 6.00 p. m.; re- 
corded Book 29, pages 12, 15, & 14. 

Lincoln, R. I.—Received Mar. 16, 1883, 2.00 p. m.; recorded Book 
61, pages 20 & 30. 

Coventry, R. l—Received June 12, 1883, 11.00 a. m.; recorded 
Book 30, pages 472 & 473. 

Windham, Conn.—Received Oct. .3, 1883, 9.00 a. m.; recorded 
Book 52, pages 397 & 398. 


ExnHisit F. 


A true copy. Attest: I. H. Southwick, Jr., examiner. 


It is agreed between the Quidnick Company and the A. and W. 
Sprague Manufacturing Company, a corporation created by the 
General Assembly of the State of Rhode Island, as follows: 

That said Quidnick Company will from time to time furnish the 
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said A. and W. Sprague Manufacturing Company the necessary 
means, stock, and supplies for running their mills and print works 
so long as this contract shall continue in force. 

That said A. and W. Sprague Manufacturing Company will manu- 
facture all such stock and supplies into printed goods and consign the 
same as fast as manufactured, in the name of the Quidnick Com- 
pany, to such commission houses as may be agreed upon for sale on 
account of said Quidnick Company, said stock and supplies and 
goods, in process or manufactured, at all times till sold to be and 
remain the property of said Quidnick Company. 

That the proceeds of sules of said goods as received by said Quid- 
nick Company shall be applied—first, to the payment of freight, in- 
surance, and other expenses and to the repayment of all advances 
made by them as aforesaid, including a con.mission of one-quarter 

of one per cent. upon the amount of such advances for their 
466 __ trouble, and the balance of said proceeds shall from time to time 

be paid over to said A. and W. Sprague Manufacturing Com- 
pany as its compensation for manufacture. 

And it is further agreed that this contract shall continue in force 
until terminated by thirty days’ notice in writing by either party 
to the other party of its intention to terminate the same. 

In testimony whereof said Quidnick Company has caused these 
presents to be signed and its corporate seal to be hereto affixed by 
Zechariah Chafee, its treasurer, for this purpose duly authorized ; 
and said A. and W. Sprague Manufacturing Company has caused 
these presents to be signed and its corporate seal to be hereto affixed 
by Amasa Sprague, its treasurer, for this purpose duly authorized, 
this eighteenth day of December, A. D. 1873. 


ZECHARIAH CHAFEE, Treas’r. [1 s.] 
AMASA SPAGUE, Treas’r. “ 


Executed and delivered in presence of—- 
| 


CHARLES B. GOULD. 


Deposition of William H. LTall. 


WitiiaAM H. Hatt, of Cranston, in the county of Providence and 
State of Rhode Island, being sworn to testify the truth, the whole 
truth, and nothing but the truth, and examined on the part of the 
said Zechariah Chafee, one of the respondents in said suit, doth de- 
pose and say as follows : 


To questions proposed by James TILLinaHast, Esq., of counsel for 
said Zechariah Chafee : 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. William H. Hall; age, forty-six years ; residence, Cranston, 
R. I. ; occupation, real estate broker and auctioneer. 

Int. 2. Were you present at the auction sale on the fifteenth day 
of August, 1852, of that part of the Sprague estate known as 
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467 Canonchet estate, in South Kingston? And, if so, please 
state in what capacity you were there and what took place, 
stating fully. 

Ans. I was there at the request of Mr. Zechariah Chafee, and 
assisted in the sale of the property at auction, under the direction 
and authority of J. O. Chandler, auctioneer in that town. I met 
Mr. Chafee on the premises, at one of the gates leading into the estate, 
near the beach. The gate was chained up, and I think the chain 
was fastened with a padlock. 

There was a written notice on the outside of the gate forbidding 
any persons entering the premises, or words to that effect. The 
notice was signed W. Sprague. By direction of Mr. Chandler, the 
auctioneer, I read the advertisement giving notice of the sale, to- 
gether with a description of the property and also the terms and 
conditions of the sale. There was one or two lawyers present who 
objected to the sale. They gave their reasons, and they were re- 
plied to by Mr. C. F. Parkhurst. 

It was an exceedingly hot day, and we were standing in the sun, 
in a very uncomfortable place to make an auction sale. I stated 
to the company that I should take the liberty of inviting them onto 
the grounds, under the shade of one of the trees, and thereupon I 
stepped round by the gate, over the wall, and walked up the path 
to the bridge, and, arriving there, I found that a large portion of 
the planking had been removed. I walked across the bridge, on 
one of the timbers, as far as a willow tree on the southern side of 
the path, a small willow tree or small clump, I think, of willow trees. 
I turned round to see where the company was, facing toward 
where I expected to find the company, and I found that about 
twenty-five of them had crossed the bridge, and some had already 
arrived near where I stood, and others were slowly apprvaching. 
Mr. Chafee was on the opposite side of the bridge, being unable 
to cross on account of his lameness. He came as far as he could, 
however. The greater portion of the company remained on the 
asterly side of the bridge, where Mr. Chafee was. Just at that 
moment a gentleman at my side said to me, “ Look out for young 
Sprague; he is behind you and is saying something to you.” 
Before I went inside the gate I saw young Sprague on the inside 

of the gate, leaning on the gate. A few moments before he had 
468 rode down from the house on a gray horse and hitched him 

to the clump of trees near which I was standing. Soon as I 
invited the company inside the gate he started on ahead toward 
where he had hitched his horse, and I had paid no attention to him 
until this gentleman cautioned me. Then I turned round as soon 
as the gentleman cautioned me and saw young Sprague sitting upon 
lis horse directly behind me, and I asked him what he was saying. 
He replied that his orders were not to allow any one on these 
grounds. At that he put his hand in his side coat pocket and 
seemed to grasp something, which, from its shape as it appeared 
through his coat, might be a pistol or a revolver. I eyed him fora 
few seconds and then turned—turned my back on him and pro- 
ceeded with the sale. The property was finally sold to Francis D. 

48—213 
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Moulton. There were four or five other bidders. It was struck off 
to Mr. Moulton for $62,250. | 

Int. 3. About how many were present in the company at this 
sale? 

Ans. On both sides of the bridge I should say there were present 
about two hundred. 

Int. 4. And about how far apart were you on the two sides of the 
bridge ? 

Ans. We were quite near. They were all within sound of my 
voice. 


To questions in cross-examipation proposed by A. B. Parton, of 
counsel for Wim. Sprague, one of the respondents in said sult: 


X Int. 1. You say you made this sale under the direction of J. O. 
Chandler, an auctioneer in the town of South Kingston. Was there 
any protest or notice given you at the sale that Chandler was not an 
auctioneer in that town; and, if so, by whom? 

Ans. There was some objection interposed by some one. I did not 
know him; his name was told me afterwards; I think his name was 
Tucker. Mr. Tucker said that Mr. Chandler was not an auctioneer 
in that town. I replied to him that I knew better; that I had in 
my possession a commission signed by the town clerk stating Mr. 
Chandler was appointed by the town council the day previous, and 
that he had taken his engagement. 


40° (A. b. Patton, Esq., objects to the latter part of the fore- 
going answer on the ground that it was not called for by the 
question, and that the evidence is secondary.) 


WILLIAM H. HALL. 


Subscribed by said William H. Hall in my presence this first day 
of January, ‘A. D. 1884. 
I. H. SOUTHWICK, Jr., Examiner. 


Deposition of Daniel T. Lyman. 


Dantet T. Lyman, of Providence, in the county of Providence 
and State of Rhode Island, being sworn to testify the truth, the 
whole truth, and nothing but the truth, and examined on the part 
of the said Zechariah Chafee, one of the respondents in said suit, 
doth depose and say as follows: 


To questions proposed by JAMes Tirirncuast, Esq., of counsel for 
said Zechariah Chafee: 

Int. 1. Please state vour name, residence, and occupation. 

Ans. Daniel T. Lyman; residence, 26 Bourbon street, Providence; 
occupation, accountant. 

Int. 2. Have you at any time been in the employ of William 
Sprague ; and, if so, between what dates and at what place? 

Ans. I commenced in the employ of William Sprague about the 
15th of January, 1882, and remained in his employ until Dec. 19 of 
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thesame year. I kept the Governor’s—that is, William Sprague’s— 
books pertaining to the running of the Quidnick mills, and for the 
first two or three months of the time I was with the Governor I ne- 
gotiated for the general supplies of the mill, with the exception ot 
cotton. The office was at 6 Exchange street, Providence, rooms 18 
and 19. 

Int. 3. At any time shortly prior to the fifteenth day of August, 
1882, was the complainant, Francis D. Moulton, at that office; and, 
if more than once, how many times that you saw him and for what 
purpose? Do you know? 

Ans. While I was in William Sprague’s employ it Is my 
470 _— recollection that Francis D. Moulton was in and out of the 
office several times. The exact dates I cannot give. Moulton 

was in conference with William Sprague. 

int. 4. Can you fix the times of these interviews of Mr. Moulton 
with Mr. Sprague with reference to the sale of the Canonchet prop- 
erty, whether before or after ? 

Ans. My impression is that he was there just previous to the sale 
and just after. That is as near as I can state. - 

Int. 5. Did vou hear the conversation between Mr. Moulton and 
Mr. Sprague at these interviews or any part of it; and, if so, please 
state it. 

Ans. I did not. 

Int. 6. At these interviews between Mr. Moulton and Mr. Sprague 
was Amasa Sprague present? 

Ans. My impression is that I saw Amasa Sprague present at one 
interview. | 

Int. 7. What, if anything, do you know respecting the sum of 
$5,300 drawn by William Sprague shortly prior to the sale of Canon- 
chet and given to Amasa Sprague, and for what purpose, if you 
know? State all you know respecting the matter and any conver- 
sation you heard between the parties respecting it—that is, between 
sald Moulton, Amasa Sprague, or William Sprague or any of them? 

Ans. As to the conversation I know nothing, from the fact that 
Mr. Moulton and the Spragues invariably at these interviews re- 
tired to the inner office. What wassaid of course I know not. I 
know that Gov. William Sprague drew a check on his banker, I 
think for $3,300, and that check, if my memory serves me, was 
given to Amasa Sprague, and he got the money on it. I think that 
was the day or the day but one before the sale of Canonchet. I was 
strongly impressed at the time that it was drawn for the purpose of 
making the first payment or a payment of five per cent.,and, as my 
recollection serves me, Amasa Sprague took the money to Canonchet 
the afternoon before the sale. 

Int. 8. Upon what banker was that check drawn and to whose 
order, if you recollect? 

Ans. If my memory serves me at the present time, the 
471 check was drawn on Henry C. Cranston, banker, to the order 
of Amasa Sprague, trustee. 

Int. 9. And how and by whom was it entered upon William 
Sprague’s books, if at all? 
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Ans. It was entered by myself. It was entered in the margin of 
the check book, the check being drawn, as I said before, to the order 
of Amasa Sprague, trustee, and from the margin in the check book, 
of course, it was carried to the proper place on the books and charged 
to Amasa Sprague, trustee. As William Sprague signed the check 
he started immediately to leave the office, and I asked him what 
entry I should make of that check, what disposition I should make 
of the transaction, and he said, “ Oh, you fix it up,” and I did, as I 
said before. I charged it to Amasa Sprague, trustee. 

Int. 10. From any conversation you had either with Mr. Moulton, 
William Sprague, or Amasa Sprague, did you learn for what pur- 
pose the money was used ? 

Ans. No, sir. 

DANIEL T. LYMAN. 


Jan. 1, 1884, 5 p. m., adjourned to Jan. 2, 1884, at 3 o’clock p. m., 
at same place. 
I. H. SOUTHWICK, Jr., Examiner. 


Subscribed by said Daniel T. Lyman in my presence this second 
day of January, A. D. 1884. 
I. H. SOUTHWICK, Jr., Examiner. 


Deposition of John H. Bongartz. 


Joun H. BonGarrz, of Providence, in the county of Providence 
and State of Rhode Island, being sworn to testify the truth, the 
whole truth, and nothing but the truth, and examined on the part 
of the said Zechariah Chafee, one of the respondents in said suit, 
doth depose and say as follows: 


To questions proposed by JAMes TILLInGuast, Esq., of counsel for 
said Zechariah Chafee: 

Int. 1. What is your name, age, residence, and occupation ? 
472 Ans. John H. Bongartz; age, forty-nine; residence, East 
Providence ; occupation, law business. 

Int. 2. Dia you formerly occupy an office with Andrew B. Patton, 
Ksq., the solicitor of record for William Sprague in this case ; if so, 
where was the office and between what dates did you so occupy it? 

Ans. I did. It was, I believe, 14 Westminster street. I believe I 
came there in August, 1882, and stayed there about six months. 

Int. 3. Were you knowing to the facts that during that time the 
portion of the Sprague estate known as Canonchet, in South King- 
ston, was sold at auction by Mr. Chafee and purchased by Francis 
D. Moulton, the complainant in this case, and of the hearing in our 
supreme court of the application by Mr. Chafee against Mr. Moulton 
and William Sprague respecting that sale and purchase; and, if so, 
state what vou know and your means of knowledge? 

Ans. I know that the estate was sold by Mr. Chafee and purchased 
by Mr. Moulton, the complainant in this suit. I heard of the hear- 
ing in the supreme court referred to. Iwasthere. I know that the 
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estate was sold. I saw it in the newspapers, heard it talked about, 
and even Mr. Patton told me. 

Int. 4. Did you see in the supreme court at that hearing the attor- 
ney or solicitor from New York who then appeared there and took 
part in behalf of Mr. Moulton? 

Ans. I did. 

Int. 5. Did you learn his name or have you learned it at any time 
since ? 

Ans. At the time I did not learn his name; afterwards I learned 
it, but have forgotten it now. 

Int. 6. Had you at any time prior to that hearing in the supreme 
court seen that same gentleman who thus appeared in court in be- 
half of Mr. Moulton in conference with Mr. Patton; if so, did you 
hear anything said between them? And, if so, please state what was 
said. 

(A. B. Patton, Esq., objects to this question, on the ground that it 
is immaterial, irrelevant, and inadmissible by every principle of 
law.) 


473 Ans. I never did hear that man say anything to Mr. Patton 
except good morning, or good afternoon, or how do you do. 

Int. 7. Had you shortly prior to that hearing in the supreme court 
seen that same gentleman who thus appeared in court at that hear- 
ing in behalf of Mr. Moulton in the office then occupied, as you 
have stated, by yourself and Mr. Patton; and, if so, did you then 
hear him make any statement or remark respecting this Canonchet 
estate and Mr. Chafee? And, if anything, please state what he said. 


(A. B. Patton objects to this question, on the same grounds stated 
in his objection to Int. 6.) 


Ans. On the morning of the trial I saw the young man in the 
office. Mr. Patton wasn’t in, and this young man says to me (I 
did not know who this young man was at the time), “ I don’t be- 
lieve we can keep that Canonchet, but we can bother old Chafee and 
that drunken postmaster;” and I said to him, “ You will lose any 
case you got in Rhode Island; you better try your cases somewhere 
else, where justice prevails.” 

Int. 8. Was this young man referred to in vour last answer the 
same gentleman whom you afterwards sew in the supreme court at 
the hearing above referred to, appearing there for Mr. Moulton ? 

Ans. It was. 


JOHN H. BONGARTZ. 
Subscribed by said John H. Bongartz in my presence this second 


day of January, A. D. 1884. 
I. H. SOUTHWICK, Jr., Examiner. 


Cireuit Court of the United States, Rhode Island District. 


I, Isaac H. Southwick, Jr., the examiner named in the commission 
hereunto attached, hereby certify that the aforenamed Zechariah 
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Chafee personally appeared before me on the first and fourth days of 
January, A. D. 1884, at eleven o’clock in the forenoon of each day, at 
the residence of said Chafee, No. 5 Cooke street, in this city of 
474 Providence, in said district; that the aforenamed William H. 
Hall personally appeared before me on the first day of Jan- 
uary, A. D. 1884, at three o’clock in the afternoon, at the office of 
C. Frank Parkhurst, Esq., No. 27 Custom-House street, room 8, In 
said city of Providence; that the aforenamed Daniel T. Lyman per- 
sonally appeared before me on the first and second days of January, ¢ 
A. D. 1884, at three o’clock in the afternoon of each day, at said 
office of C. Frank Parkhurst, Esq., and that the aforenamed John 
H. Bongartz personally appeared before me on the first and second 
days oi January, A. D. 1884, at three o’clock in the afternoon of each 
day, at said office of C. Frank Parkhurst, Esq.; that then and there, 
respectively, as aforesaid, the said Zechariah Chafee, William H. 
Hall, Daniel T. Lyman, and John H. Bongartz, after being sworn to 
testify the truth, the whole truth, and nothing but the truth, did 
each severally and respectively give his foregoing deposition ; that 
said depositions were severally reduced to writing by me in the 
presence of each of said deponents, respectively, except a part of the 
deposition of said Zeehariah Chafee, which said part, baving been 
previously reduced to writing by me by agreement of counsel, was 
by me read over to said Chafee in his presence and hearing and by 
him assented to; that I determined that said depositions should be 
taken in the form of specific questions and answers; that said depo- 
sitions, when completed, were read over to or by said deponents, re- 
spectively, and that each of said deponents signed his respective 
deposition in my presence and in the presence of such of the parties 
or counsel as did attend. 
I further certify that the Exhibits A, B, C, D, E, F, annexed to 
the foregoing deposition of said Zechariah Chafee and authenticated 
by my signature, are true copies of the documents referred to in 
said deposition, and that said exhibits were hereunto attached by 
me. 
| further certify that the foregoing depositions of said Chafee, Hall, 
Lyman, and bBongartz were taken at the request of said Chafee, to 
be used in his behalf at the hearing of a suit in equity now pend- 
ing In said circuit court, wherein Francis D. Moulton is complainant 
and said Chafee and others are respondents; that the counsel of 
said Chafee notified the counsel of record of the other parties to 
said suit of the time and place of taking said depositions, as 


475 appears by the notification and indorsements of counsel 7 
thereon hereunto attached, and that the counsel of said a 
Chafee furnished me with a copy of the bill and answer in said suit | 


prior to the taking of said depositions. 

[ further certify that Iam not of counsel nor the solicitor of any 
party to said suit, and that I am not interested in any way whatso- 
ever in the event of said suit. 


ISAAC H. SOUTHWICK, Jr., Examiner. 


Depositions of witnesses produced, sworn, and examined the 
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eleventh, fourteenth, and fifteenth days of January, A. D. 1884, at 
Providence, R. I., under and by virtue of a commission, hereunto 
attached, issued out of the circuit court of the United States within 
and for the Rhode Island district, in a suit in equity now pending 
in said court, wherein Francis D. Moulton is complainant and Zech- 
ariah Chafee and others are respondents, as follows: 


Deposition of Clarence H. Guild. 


CLARENCE H. Guin, of Providence, in the county of Providence 
and State of Rhode Island, being sworn to testify the truth, the 
whole truth, and nothing but the truth, and examined on the part 
of William Sprague, one of the respondents in said suit, doth depose 
and say as follows: 

To questions proposed by ANDReEw B. Parron, Esq., of counsel for 
said William Sprague: 

Int. 1. What is your name, age, and residence? 

Ans. Clarence H. Guild; thirty-seven years; Providence, R. I. 

Int. 2. Are you secretary of the A. & W. Sprague Manufacturing 
Company ; and, if so, how long have you been such; and have you 
the corporate records of said company in your possession or control ; 
and, if so, will you produce them ? 

Ans. I am and have been secretary of the A. & W. Sprague 
Manufacturing Company since Feb. 12, 1876. I have the 
corporate records and I now produce them. 

Int. 3. State when the A. & W. Sprague Manufacturing Company 
was organized, the number of shares of the capital stock issued by 
the company, aud who were the holders of said stock Oct. 31, 1873. 


476 


(James Tillinghast, Esq., of counsel for Zechariah Chafee, one 
of the respondents in said cause, objects to this question as imma- 
terial.) 

Ans. Organized July 15, 1865. Ten thousand shares of the capi- 
tal stock were issued by the company. The holders of said stock 


were : 

ES ECONO x sa cisessensn sninsiwindartacheidlsdiibcaipiaaidiaishbenesniiiasil 1,341 shares. 
IES, TROON .cunisstoeisnsectiininatieasingiiiiaieltiatias acest eimai 1553 “ 
OER IE cecnd: mcncctinniiils adie Rinnai antiiinnes J. ee 
PD OR iw irensiiiiiniiidiadinpeiveiinbetii nee |“ 
RT, SR Renate I se OE a a eae 389 “ 
Susan 8. Hoyt, Wm. Sprague, guardian .._..------- 440 “ 
Edwin Hoyt, Jr., Wm. Sprague, guardian.....-... 439 “ 
William 8. Hoyt, Wm. Sprague, guardian__------- a. * 

A. & W. Sprague Manufacturing Company--_------ — 


10,000 “ 


Int. 4. Was the stockholders above referred to the same at the 
time of the holding of the corporate meetings of the dates of Oct. 
31, 1873, Nov. 28, Dec. 1, Dec. 8, 9, 12, 18, 20, 23, 24, 26, 1873, and 
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of the meeting of April 6, 1874, and did the parties hold the same 
amount of stock at these times? 

Ans. ‘ihey were, and they held the same amount of stock down 
to Dec. 22, 1873, when William Sprague, Amasa Sprague, Mary 
Sprague, and the A. & W. Sprague Manufacturing Company, re- 
spectively, transferred their stock to Fanny Sprague, and Fanny 
Sprague transferred to Mary Sprague in trust for their respective 
creditors. 

Int. 5. Prior to the meeting of Oct. 31, 1873, whose duty 

477 was it, under the by-laws of the company, to execute the 

deeds, leases, mortgages, and like instruments of the com- 
pany? 

Ans. It was the duty of the president. 

Int. 6. Have you in your possession any proxy or letter of attor- 
ney given by either of the stockholders of this company to Amasa 
Sprague to vote or to represent parties stockholders at either of the 
corporate meetings of the company held at the times specified in 
Int. 4 above ; if so, will you produce them and annex copies of them 
to this deposition ? 

Ans. I think I have, and will annex copies to this deposition. 


(The copies furnished by the witness to the examiner are here- 
unto annexed, marked “ Exhibits G, H, I, J, K, L, M.”) 


Int. 7. | mean the above interrogatory to include also any proxy 
authorizing Amasa to act for William Sprague or any of the stock- 
holders in the call of any of the meetings above referred to. 

Ans. If there is anything I will get it. 

Int. 8. Have you among your papers any notices cf calis for the 
meetings referred to in Int. 4 above, or letter-press copies of the 
calls of any of said meetings issued by any of the stockholders of 
the said company; if so, will you produce all such notices issued 
and letter-press copies of the said calls and annex copies of the same 
to this deposition and mark them “ Direct Exhibits N, O, P, Q, R, 
ye da , 

Ans. [ have and will annex copies. 


(The copies furnished to ihe examiner by witness are hereto an- 
nexed, marked as stated in the question,) 


Int. 9. Will you annex a copy of the record of corporate meetings 
of the said company, commencing with the record of the meeting of 
Oct. 31, 1878, and including all the record of the corporate meet- 
ings held between that date and the sixth day of April, 1874, in- 
cluding the record of the corporate meeting of April 6, 1874, and 
also a copy of the by-laws of said company.and a copy of the act of 
incorporation of said company ? 

Ans. I will. 


(The copies of said records furnished to the examiner are hereto 
annexed, marked “ Exhibits U No. 1, U No. 2, U No. 3.”) 


os9 —. 


478 Int. 10. Who was the president and treasurer of the said 
company from its organization to April 6, 1874? 
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Ans. William Sprague was president and Amasa Sprague was 
treasurer of said company from its organization up to Oct. 31, 1873, 
and from Oct. 31, 1873, Amasa Sprague was’ president and treasurer. 

Int. 11. Will you produce and annex copies of all papers in your 
possession relating to the call or holding of any of the meetings of the 


>. 


said corporation referred to in direct. Int. 4 above? 
Ans. I will. 
CLARENCE H. GUILD. 


Subseribed by said Clarence H. Guild in my presence this 
eleventh day of January, A. D. 1854. | 
I. H. SOUTHWICK, Jr., Examiner. 


The foregoing direct examination was taken subject to all objec- 
tions as if specifically noted. 


I. H. SOUTHWICK, Jr., Examiner. 


Arthur D. Payne, Esq., of counsel for Francis D. Moulton, com- 
plainant in said cause, was present at the taking of the foregoing 
deposition, but asked no questions. 


I. H. SOUTHWICK, Jr., Examiner. 


Exuipir G. 
A true copy. Attest: I. H. Southwick, Jr., examiner. 


Know all men by these presents I, William Sprague, of the city 
and county of Providence, in the State of Rhode Island, have con- 
stituted, ordained, and made and in my stead and place put, and 
by these presents do constitute, ordain, and make and in my stead 
and place put, Amasa Sprague, of Cranston, in said county and State, 

to be my true, sufficient, and lawful attorney, for me and in 
479 my name and stead to ask, demand, and receive of and from 

any person or persons, firms, and corporations any and all 
sums ot money that nay be due, owing, or payable to me, holding 
the net amount thereof subject to my order and for my use; to draw 
checks; to sign notes; to draw drafts; to endorse any check, note, and 
draft; to sign, seal,andas and for my act and deed toacknowledge and 
deliver any lease, deed, contracts, and obligations, and generally in 
all things to attend to, do, and perform all my individual business. 

Also for me and in my name, as a member of the firm of A. & W. 
Sprague, and also for me and in my name, either as a member or 
officer of and in the corporation known as the “A. & W. Sprague 
Manufacturing Company,” to sign, seal, and as and for my act and 
deed to acknowledge and deliver any deed, lease, bond, or other 
paper, hereby giving and hereby granting unto my said attorney 
full power and authority in and about the premises; and to use all 
due means, course, and process in the law for thé full, effectual, and 
complete execution of the business aforedescribed ; and in my name 
to make and execute due acquittance and discharge; and for the 
premises to appear and the person of me, the constituent, to represent 
49—215 
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before any Governor, judges, justices, officers, and ministers of the law 
whatsoever in any court or eourts of judicature, and there, on my 


and things whatsoever relating to the premises; also to submit any 
matter in dispute respecting the premises to arbitration or otherwise, 
with full power to make and substitute for the purposes aforesaid 
one or more attorneys under my said attorney and the same again 
at pleasure to revoke, and generally to say, do, act, transact, deter- 
mine, accomplish, and finish all matters and things whatsoever re- 
lating to the premises as fully, armply, and effectually to all intents 
and purposes as I, the said constituent, if present ought or might 
perscnally, although the matter should require more special au- 
thority than is herein comprised, I, the said constituent, ratifying, 
allowing, and holding firm and valid all and whatsoever my said 
attorney or his substitutes shall lawfully do or cause to be done in 
and about the premises by virtue of these presents. 
480 In witness whereof I have hereunto set my hand and seal 
this twenty-second day of July, in the year of our Lord one 
thousand eight hundred and fifty-nine (1859). 
WM. SPRAGUE. [sEAt.} 


Signed, sealed, and delivered in presence of us ° 
HENRY MARTIN. 
DEXTER THURBER. 


THE STATE Ol RHODE ISLAND AND PROVIDENCE PLANTATIONS, — 
( ounty of Pro idence Ss: 


Be it known that in the city of Providence, in the county and 
State aforesaid, on the twenty-fifth day of July, in the year of our 
Lord one thousand eight hundred and fifty-nine, before me, Henry 
Martin, a public notary for said county of Providence, personally 
appeared William Sprague and acknowledged the within letter of 
attorney by him signed to be his free act and deed for the uses and 
purposes therein expressed. 

In testimony whereof | have hereunto subscribed my name and 
affixed my notarial seal, at said city of Providence, the day and year 
above written. : 

[L. s. | HENRY MARTIN, 
Public Notary. 


Exuipit H. 
A true copy. Attest: I. H. Southwick, Jr., examiner. 


PROVIDENCE, Octo. 31, 1873. 
At the meeting of the A. & W. Sprague M’f’g Co. to be held at 8 
o'clock }). m. Amasa Sprague is authorized to vote on our respective 
stock concerning afl questions that may be presented. 
W. SPRAGUE. 
FANNY SPRAGUE. 


behalf, to answer, defend, and reply unto all actions, causes, matters, 
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481 Exursir I. 


A true copy. Attest: I. H. Southwick, Jr., examiner. 


Know all men by these presents that I, William Sprague, do hereby 
make, constitute, and appoint Amasa Sprague to be my true and 
lawful attorney, for me and in my name, place, and stead to vote as 
my proxy at any meeting of the stockholders of the A. & W. Sprague 
Man’f’g Company according to the number of votes I should be en- 
titled to if then personally present, with full power of substitution 
and revocation, until this power is revoked by me. 

Witness my hand and seal, at Providence, the twenty-eighth day 
of November, 1873. 

WM. SPRAGUE. [serAt.] 

Witness : 

GEORGE HARRIS. 


EXHIBIT J. 
A true copy. Attest: I. H. Southwick, Jr., examiner. 


Know all men by these presents that I, the undersigned, stock- 
holder in the A. W W. Sprague Man't’g Co., do hereby appoint 
Amasa Sprague my true and lawful attorney, with power of substi- 
tution, jor me and in my name to vote at the meeting of the stock- 
holders in said company to be held at + 3 luxchange Place Dee. Sth, 
73, or at any adjournment thereof, with all the powers I should pos- 
sess if personally present, héreby revoking all previous proxies. 

Prov., Dec. 8th, 1873. 

MARY SPRAGUE. [seat.] 

Witness: 

GEORGE HARRIS. 


482 Exuisit Kk. 
A true copy. Attest: I. H. Southwick, Jr., examiner. 


Know all men by these presents that I, the undersigned, stock- 


holder in the A. & W. Sprague Man’f’g Co., do hereby appoint 


Amasa Sprague my true and lawful attorney, with power of substi- 
tution, for me and in my name to vote at the meeting of the stock- 
holders in said company to be held at # 3 Exchange Place Dec. 8th, 
or at any adjournment thereof, with all the powers I should possess 
if personally present, hereby revoking all previous proxies. 

Prov., Dec. 8th, 187-. 

FANNY SPRAGUE. [sgaz.] 
Witness : 
GEORGE HARRIS. 

EXAMINER’s Nore.—In the absence of full date to the foregoing, I 
subjoin the following, which appears indorsed as a file-mark : 
Fanny Sprague, proxy to Amasa Sprague. Dec. 8, '73. 


Oto elke. 1 Silence silane sain aged, 
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Exursit L. 


A true copy. Attest: I. H. Southwick, Jr., examiner. 


Know all men by these presents that I, Fanny Sprague, trustee, 
do hereby make, constitute, and appoint Amasa Sprague‘my true 
and lawful attorney, for me and in my name, place, and stead to vote 
as my proxy at any meeting of the stockholders of the A. & W. 
Sprague Manufacturing Company according to the number of votes 
I should be entitled to if then personally present, with full power of 
substitution and revocation. 

Witness my hand and seal, at Providence, the twenty-third day of 
December, 1878. 

FANNY SPRAGUE, Trustee. [SEAL.] 

Witness : 


483 Exurisit M. 


A true copy. Attest: I. H. Southwick, Jr., examiner. 


Know all men by these presents that I, Mary Sprague, trustee, 
do hereby make, constitute, and appoint Amasa Sprague my true 
and lawful attorney, for me and in my name, place, and stead to 
vote as my proxy at any meeting of the stockholders of the A. & W. 
Sprague Manufacturing Company according to the number of votes 
I should be entitled to if then personally present, with full power 
of substitution and revocation. 

Witness my hand and seal, at Providence, the twenty-third day 
of December, 1873. 

MARY SPRAGUE. [sgat.] 
Witness : 
4. CHAFEE. 


Exurbit N. 
A true copy. Attest: I. H. Southwick, Jr., examiner. 


OFFICE OF THE A. & W.SpRAGUE MANUFACTURING Co., 
PROVIDENCE, R. I., Octo. 28, 1873. 
Mr. Charles Greene, sec’y of the A. & W. Sprague M’f’g Co., Provi- 

dence, R. I. 

Dear Sir: We, the undersigned, holders of more than two-fifths 
of the capital stock, hereby request you to call a special meeting of 
the A. & W. Sprague M’f’g Co. for the purpose of altering the by- 
laws of the company, the adoption of new by-laws, and such other 
business as may properly come before the corporation. 

Yours truly, 
FANNY SPRAGUE. 
MARY SPRAGUE. 
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484 Exaureit O, 


Containing the Notices Issued to the Several Stockholders of the Meeting 
of October 31, 1873. 


True copies. Attest: I. H. Southwick, Jr., examiner. 
OcTOBER 28th, (187)3. 


Mrs. Fanny Sprague. 

MapamMe: In compliance with the request of more than two-fifths 
of the stockholders of the A. & W. Sprague M’f’g Co. to call a special 
meeting of the company, notice is hereby given that a special meet- 
ing of the company will be holden at their office, No. 5 Exchange 
Place, Providence, R. L., on Friday, October 31, 1873, at 11 o’clock 
a. m. 

Yours truly, CHARLES GREENE, Sec’y. 
OcToBER 28th, (187)3. 
Mrs. Mary Sprague. 

MapaMeE: In compliance with the request of more than two-fifths 
of the stockholders of the A. & W. Sprague M’f’g Co. to call a special 
meeting of the company, notice is hereby given that a special meet- 
ing of the company will be holden at their office, No. 3 Exchange 
Place, on Friday, October 31, 1873, at 11 o’clock a. m. 

Yours truly, CHARLES GREENE, See’y. 


OcToBerR, 28th, (187)3. 
Mr. William Sprague (for self & as guardian), Providence, R. I. 
Deak Str: In compliance with the request of more than two- 
fifths of the stockholders of the A. & W. Sprague M’f’g Co. to call 
a special meeting of the company, notice is hereby given that a 
special meeting of the company will be holden at their 
185 office, No. 3 Exchange Place, on Friday, October 51st, 1873, 
at 11 o’clock a. m. 
Yours truly, CHARLES GREENE. 
OcToBerR 28th, (187)3. 
Mr. Wm. 8. Hoyt, care of Mess. Hoyt, Sprague & Co., New York. 
Dear Str: In compliance with the request of more than two- 
fifths of the stockholders of the A..& W. Sprague M’f’g Company 
to call a special meeting of the company, notice is hereby given 
that a special meeting of the company-will be holden at their office, 
No. 3 Exchange Place, Prov., R. I., on Friday, October 31, 1873, at 
eleven o'clock a. m. 


Yours truly, CHARLES GREENE, Sec’y. 


OcTOBER 28th, (187)3. 
Mrs. Susan S. Francklyn, née Hoyt, No.5 Bowling Green, New York: 
Mapam: In compliance with the request of more than two-fifths 
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of the stockholders of the A. & W. Sprague M’f’g Company to call 
a special meeting of the company, notice is hereby given that a 


special meeting of the company will be holden at their office, No. 3 * 
Exchange Place, Prov., R. L., on Friday, October 31, 1873, at eleven j 
o'clock a. m. : ‘ 
Yours truly, CHARLES GREENE, Sec’y. é 
OcToBerR 28th, (187)3. . 
Mr. Amasa Sprague, Providence, R. I. , 
DrAR Sir: In compliance with the request of more than two- 
fifths of the stockholders of the A. & W. Sprague M’f’g Company 
to call a special meeting of the company, notice is hereby 
486 given that a special meeting of the company will be holden at 
their office, No. 3 Exchange Place, on Friday, October 31, 
1875, at eleven o’clock a. m. 
Yours truly, CHARLES GREENE, Sec’y. 
OcroBeR 28, (187)3. 
Mrs. Sarah H. Lee, née Hoyt, care Mess. Frazer & Lee, N. Y. 
Mapam: In compliance with the request of more than two-fifths 
of the stockholders of the A. & W. Sprague M’f’g Company to call a 
special meeting of the company, notice is hereby given that a special 
meeting of the company will be holden at their office, No.3 Exchange 
Place, on Friday, October 31, 1873, at eleven o'clock a. m. 
Yours truly, CHARLES GREENE, Sec’y. 


OcToBEeR 28TH, (187)3. 
Mr. Edwin Hoyt, Jr., care Mess. Hoyt, Sprague & Co., New York. 
Dear Str: In compliance with the request of more than two-fifths 
of the stockholders of the A. & W. Sprague M’f’g Company to call 
a special meeting of the company, notice is hereby given that a special 
meeting of the company will be holden at their office, No.5 Ex- 
change Place, Prov., R. I., on Friday, October 31, 1873, at eleven 
o'clock a. m. 
Yours truly, CHARLES GREENE, Sec’y. 
EXAMINER'S Note.—The foregoing eight notices, dated Oct. 28, 
(187)3, appear as letter-press copies in the A. & W. Sprague Manu- 
facturiig Company’s Letter Book No. 25, upon pp. 567, 568, 569, 570, 
071, 572, 573-4 (double copy), and 575. 


487 EXHIBIT P. 


A true copy. Attest: I. H. Southwick, Jr., examiner. 


OFFICE OF THE A. & W.SpRAGUE MANUFACTURING Co., 
PROVIDENCE, R. L., December 4th, 1873. 
Chas. Greene, Esq., secretary of the A. & W. Sprague Man’f’g Co. 


cr of 


Drak Sir: You are hereby requested to call a special meeting 


the stockholders of this company, to be held at this office, No. 3 Ex- 
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change Place, in the city of Providence, on the 8th day of December, 
1873, at 11} o'clock a. m., to take into consideration the propriety of 
making a contract with the Quidnick Company for supplying this 
company with stock to run its mills and convert the cloth into prints, 
by executing a lease of the mills and works of this company, or 
otherwise to obtain the assistance of said Quidnick Company, for a 
satisfactory consideration, in putting the mills and works of this 
company into operation, to ratify any previous proceedings of this 
corporation, and to transact any other business that may legally 
come before the meeting. 
Yours respect’y, AMASA SPRAGUE, 
WILLIAM SPRAGUE, 
sy his att’y, AMASA SPRAGUE, 
Representing % or More of the Capital Stock of the A. & W.S. M'f'g Co. 


EXHIBIT Q. 


Containing the notices issued to the several stockholders of the 
meeting of Dec. 8, 1875. 
True copies. Attest: I. H. Southwick, examiner. 

DECEMBER 4, (187)3. 
A meeting of the A. & W. Sprague M’f’g Co. will be held at this 
office, No.3 Exchange Place, in the city of Providence, on 
488 the 8th day of Dec’r, 1873, at 114 o’clock a. m., to take into 
consideration the propriety of making a contract with the 
Quidnick Company for supplying this company with stock to run 
its mills and convert the cloths into prints by executing a lease of 
the mills and works of this company, or otherwise to obtain the 
assistance of said Quidnick Company for a satisfactory consideration 
in putting the mills and works of this company into operation, to 
ratify any previous proceedings of this corporation, and to transact 

any other business that may legally come before the meeting. 

Yours truly, CHARLES GREENE, See’y. 

To Mrs. Susan S. Francklyn, New York. 

DrcEMBER 4, (187)3. 

A meeting of the A. & W. Sprague M’f’g Co. will be held at this 
office, No. 3 Exchange Place, in the city of Providence, on the 8th 
day of Dec’r, 1873, at 114 o’clock a.m., to take into consideration 
the propriety of making a contract with the Quidnick Company for 
supplying this company with stock to run its mills and convert the 
cloth into prints by executing a lease of the mills and works of this 
company, or otherwise to obtain the assistance of said Quidnick 
Company for a satisfactory consideration in putting the mills and 
works of this company into operation, to ratify any previous pro- 
ceedings of this corporation, and to transact any other business that 
may legally come before the meeting. 

Yours truly, CHARLES GREENE, See’y. 


To Mr. W.S. Hoyt, New York. 
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DecEeMBER 4, (187)3. 

A meeting of the A. &. W. Sprague M’f’g Co. will be held at this 

office, No. 3 Exchange Place, in the city of Providence, on the 8th 

day of Dee’r, 1873, at 113 o’clock a. m., to take into consid- 
489 eration the propriety of making a contract with the Quidnick 

Company for supplying this company with stock to run its 
mills and convert the cloths into prints by executing a lease of the 
mills and works of this company, or otherwise to obtain the assist- 
ance of said Quidnick Company for a satisfactory consideration in 
putting the mills and works of this company into operation, to ratify 
any previous proceedings of this corporation, and to transact any 
other business that may legally come before the meeting. 

Yours truly, CHARLES GREENE, Sec’y. 

To Mr. E. Hoyt, Jr., New York. 

DrcEMBER 4, (187)s. 

A meeting of the A. & W. Sprague M’f’g Co. will be held at this 
office, No. 3 Exchange Place, in the city of Providence, on the 8th 
day of Dec’r, 1873, at 11} o’clock a. m., to take into consideration the 
propriety of making a contract with the Quidnick Company for 
supplying the company with stock to run its mills and convert the 
cloths into prints by executing a lease of the mills and works of this 
company, or otherwise to obtain the assistance of said Quidnick 
Co. for a satisfactory consideration in putting the mills and works 
of this company into operation, to ratify any previous proceedings 
of this corporation, and to transact any other business that may 
legally come before the meeting. 

Yours truly, CHARLES GREENE, Sec’y. 

To Mrs. Sarah H. Lee, New York. 

DrceMBER 4, (187)3. 

A meeting of the A. & W. Sprague M’f’g Co. will be held at this 
office, No. 5 Exchange Place, in the city of Providence, on the 8th 
day of Dec’r, 1873, at 113 o'clock a. m., to take into consideration the 
propriety of making a contract with the Quidnick Company for 
supplying the company with stock to run its mills and convert the 

cloths into prints by executing a lease of the mills and works 
490 of this company, or otherwise to obtain the assistance of said 

Quidnick Co. for a satisfactory consideration in putting the 
mills and works of this company into operation, to ratify any pre- 
vious proceedings of this corporation, and to transact any other busi- 
ness that may legally come before the meeting. 

Yours truly, CHARLES GREENE, Sec’y. 


y 


To Hon. Wm. Sprague, for self & as g’d’n, Prov., R. I. 


Drcem. 41H, (187)3. 

A meeting of the A. & W. Sprague Manuf’g Co. will be held at 
this office, No. 3 Exchange Place, in the city of Providence, on the 
Sth day of .December, 18738, at 11} o’clock a. m., to take into con- 
sideration the propriety of making a contract with the Quidnick 
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Compary for supplying this company with stock to run its mills 
and convert the cloth into prints, by executing a lease of the mills 
and works of this company, or otherwise to obtain the assistance of 
said Quidnick Company, for a satisfactory consideration, in putting 
the mills and works of this company into operation, to ratify any 
previous proceedings of this corporation, and to transact any other 


business that may legally come before this meeting. 
Yours truly, CHARLES GREENE, See’y. 


To Mrs. Mary Sprague, Prov., R. 1. 


Decem. 47H, (187)3 

A meeting of the A. & W. Sprague Manuf’g Co. will be held at 
this office, No. 3 Exchange Place, in the city of Providence, on the 
Sth day of December, 1873, at 114 o’clock a. m., to take into con- 
sideration the propriety of making a contract with the Quidnick 
Company for supplying this company with stock to run its mills 
and convert the cloth into prints, by executing a lease of the 

491 mills and works of this company, or otherwise to obtain the 
assistance of said Quidnick Company, for a satisfactory con- 
sideration, in putting the mills and works of this company into op- 
eration, to ratify any previous proceedings of this corporation, and 
to transact any other business that m: iy leg gally come before this 


meeting. 
Yours respect’y, CHARLES GREENE, See’y. 


To Mrs. Fanny Sprague, Prov., R. I. 


DECEMBER 41H, (187)3. 
Mr. Amasa Sprague, present. 

D’k Str: A meeting of the A. & W. Sprague M’f’g Co. will be 
held at this office, No. 3 Exchange Place, in the city of Providence, 
on the 8th day of December, 1873, at 114 o'clock a. in., to take into 
consideration the propriety of making a contract with the Quidnick 
Company for supplying the company with stock to run the mills 
und convert the cloths into prints, by executing a lease of the mills 
and works of this company, or otherwise to obtain the assistance of 
said Quidnick Co., for a satisfactory consideration, in putting the 
mills and works of this company into operation, to ratify any 
previous proceedings of this corporation, and to transact any other 
business that may legally come befare the meeting. 


Yours truly, CHARLES GREENE, Sec’y. 


ExAMINER’s Note.—The foregoing eight notices, dated December 
4th, (187)3, appear as letter-press copies in the A. & W. Sprague 
M’f’g Company’s Letter Book No. 25, upon pages 700, 701, 702, 703, 
704, 705, 706, and 707. 
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Exuipit R. 
A true copy. Attest: 1. H. Southwick, Jr., examiner. 


OFFICE OF THE A. & W. SpRAGUE MANUFACTURING Co., 
ProvipDENCcE, R. I., April 2nd, 1874. 
Hon. Wm. Sprague: 

Sir: A special meeting of the A. & W. Sprague Manufacturing 
Company will be eld at the office of the company, in the city of 
Providence, on the 6th inst., at 12 o’clock m., for the purpose of con- 
sidering and acting upon the question n: amed in the enclosed cir- 
cular and the consideration and transaction of all other business 
that may properly come before the meeting. 

Very respectfully yours, &c., 
CHARLES GREENE, 
Sec’y of the A. & W. Sprague Man’f’g Co. 


Examiner’s Nore.—Enclosed in the manuscript containing the 
foregoing appears another manuscript as follows: 


To the stockholders of the A. and W. Sprague Man’f’g Co. : 
The special object of the meeting of the company notified by the 
accompanying notice is to.consider and act upon the question of 


authorizing the president to execute a general assigument for the 
benefit of the creditors of the company. 


EXHIBIT S. 


A true copy. Attest: I. H. Southwick, Jr., examiner. 
OFFICE OF THE A. & W. SpRAGUE MANUFACTURING Co., 
PROVIDENCE, R. L., April 2ad, 1874. 
Wm. Sprague, guardian. 

Sir: A special meeting of the A. & W. Sprague Manufacturing 
Company will be held at the office of the ar in the city of 
Providence, on the 6th inst., at 12 o’clock m., for the purpose of con- 

sidering and acting upon the questions named in the en- 
493 closed circular and the consideration and transaction of all 
other business that may properly come before the meeting. 
Very respectfully yours, &c., 
CHARLES GREENE, 
Sec’y of the A. & W. Sprague Man’f’g Co. 
EXAMINER'S Note.—No circular appears enclosed, but the circular 


referred to is probably the same one referred to in Exhibit R, ante, 
page 137. 
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Exursit T. 


A true copy. Attest: I. H. Southwick, Jr., examiner. 


OFrrice OF THE A. & W. SpRaAGUE MANUFACTURING Co., 
PROVIDENCE, R. I., April 2nd, 1874. 
Mr. Edwin Hoyt, Jr. 

Sir: A special meeting of the A. & W. Sprague Manufacturing 
Company will be held at the office of the company, in the city of 
Providence, on the 6th inst., at 12 o’clock m., for the considering 
and acting upon the questions named in the enclosed circular and 
the consideration and transaction of all other business that may 
properly come before the meeting. 

Very respectfully yours, &c., 
CHARLES GREENE, 
Sec’y of the A. & W. Sprague M’f’g Co. 


EXAMINER’s NoteE.—Enclosed in the manuscript containing the 
foregoing appears another manuscript as follows: 


To the stockholders of the A. and W. Sprague Man’f’g Co. : 

The special object of the meeting of the company notified by the 
accompanying notice is to consider and act upon the question of 
authorizing the president to execute a general assignment for the 
benefit of the creditors of the company. 


494 EXAMINER’s Note.—Attached to the foregoing, to parts of 
this exhibit, appears another manuscript as follows: 
Hon. William Sprague. 

Sir: The undersigned have received notices of a meeting of the 
stockholders of the A. & W. Sprague Manufacturing Company, one of 
which is hereto annexed, with the circular enclosed. As you have 
never transferred to us or in any way accounted to us for the shares 
of stock in the A. & W. Sprague Manufacturing Company which 
vou held for us as guardian of our several estates in Rhode Island 
during our minority and are still liable to account to us for the same 
or the value or proceeds thereof, with all accretions thereon, and as 
we have no means of knowing whetlhier duplicate notices have been 
sent to you, we hereby inform you that the meeting of said corpora- 
tion is to be held at the office of said corporation, in the city of Provi- 
dence, on the sixth day of April, 1874, at 12 o’clock m., in order that 
you may attend, in person or by attorney, and act in the matter as 
you may be advised. We never have become stockholders of said 
corporation and cannot act or vote upon said shares of stock and 
have no interest to protect therein. Our claim is against yourself 
and the sureties on your guardianship bonds. We do not take upon 
ourselves nor propose to relieve you from any responsibility for what 
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has been done or for what may be done at the corporation meet- 
ings. 
April 6th, 1874. 
WM. S. HOYT, 
By His magn of in- Fact, Thomas A. Jenckes. 
SUSAN FRANCKLYN & 
CHARLES G. FRANCKLYN, 
By Their Attorney-in-Fact, Thomas A. Jenckes. 
EDWIN HOYT, Jr., 
CHARLES G. FRANCKLYN ayp 
WM. 8S. HOYT, 
His Committee, by Their Attorney-in-Fact, Thomas A. Jenckes. 


495 Exurpit U No. 1, 


Being a Transcript of the Records of the A.& W. Sprague Manufacturing 
Company from the Meeting of Oct. 31, 1873, to that of April 6, 1874, 
Both Included. 


A true copy. Attest: I. H. Southwick, Jr., examiner. 


OFFICE OF THE A. & W. SpraGue M’r’G Co., 
No. 3 ExcHance Prace, Provipence, October 31st, 1873. 
Pursuant to call issued by the secretary at the request of Fanny 
Sprague, Mary Sprague, & Amasa Sprague (representing more than 
two-fifths of the capital stock) a special meeting of this Company 
was held at their office this day, at which the following stockholders 
were represented, viz: 


Fanny Sprague, 1,555 shares, by proxy to Amasa Sprague. 


Mary Sprague, 13 — 6S 64 Chas. G. Francklyn. 
Amasa Sprague, 2,026 “ — in person. 


William Sprague, 2,526 “ by proxy to-'Amasa Sprague. 


Total, 7,946 shares. 


Meeting called to order, treasurer in chair. 

Reading of records of last meeting was, on motion, dispensed 
with. 
It was— 


Voted, That article two (2) of the by-laws be, and the same is hereby, 
re} ealed. 


Voted, That the following be adopted as article 2 of the by-laws, 
Viz: 

[t shall be the duty of the president to preside at all stockholders’ 
meetings and to sign all certificates of stock. 

V oted, ‘That article three (3) of the by-laws be amended by striking 
out the following words in the last pari graph, viz., “ subject to the 
provisions of article two (2)” and “ located and carried on in the 
town of Cranston,” so that the said paragraph as amended shall 
read as follows: “ He shall also have the business manuagement of 
the property and affairs of the company. 
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496 Voted, That articles eleven (11) and twelve (12) of the by- 
laws, as passed at meeting of January 5th, 1867, be, and the 
same are hereby, repealed. 

Voted, That article five (5) of the by-laws, as originally accepted 
by the company, be, and the same is hereby, declared to be in full 
effect, all amendments to same having, by vote just taken, been re- 
pealed. 

A written communication was received from the Honl. William 
Sprague resigning “the presidency of the company and all connec- 
tion with its management;” and, on motion, such resignation was 
accepted. 

Mr. Amasa Sprague was unanimously elected to fill the vacancy 
occasioned by said resignation. 

It was— 

Voted, That the treasurer of the company be, and he hereby is, 
authorized and directed to execute on behalf of the company and 
affix the seal of the company to a conveyance of all the estate, real 
and personal, of the company to Rufus Waterman, James Y. Smith, 
and Henry Howard, trustees, to secure the payment of the notes of 
the company to the amount of twelve millions of dollars, to be de- 
livered by the treasurer to the trustees, to be used by them in fund- 
ing the outstanding debts and liabilities of the company. A draft 
of said conveyance, before engrossment, has been submitted to the 
company at this meeting, and is approved. 

Voted, That this meeting be kept open, to assemble at the call of 
the president. 

Attest: : CHARLES GREENE, Sec’y, &e. 


PROVIDENCE, R. I., November 28th, 1873. 


The following-named stockholders, representing seven thousand 
nine hundred forty-six shares, assembled in stockholders’ meeting 
this day, at the call of the president. 

Present: William Sprague, Amasa Sprague, Fanny Sprague, and 
Mary Sprague. The secretary not being present, George Harris was 

appointed secretary “ pro tem.” 
497 Voted, That whereas circumstances have prevented the 

execution of the deed of mortgage above authorized to be 
made to James Y. Smith, Rufus Waterman, and Henry Howard, 
Amasa Sprague, treasurer, is hereby authorized to execute a deed of 
mortgage to Rufus Waterman; Amos-D. Lockwood, and George C. 
Nightingale, as trustees, to secure the payment of the notes of the com- 
pany to the amount of fourteen millions of dollars, which said deed 
of mortgage has been examined and approved, and as such treasurer 
to sign the same on behalf of the corporation and affix the corporate 
seal thereto. 

Voted, That this meeting be kept open, to assemble at the call of 
the president. 

Attest: GEORGE HARRIS, 
Secretary pro tem. 
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PROVIDENCE, R. I., Dec. 1st, 1878. 

The following-named stockholders, representing seven thousand 
nine hundred forty-six shares, assembled in stockholders’ meeting 
this day, at the call of the president. 

Present: Amasa Sprague, William Sprague, by Amasa Sprague, 
attorney; Fanny Sprague, and Mary Sprague. The secretary not 
being present, George Harris was appointed secretary pro tem. 

Voted, Whereas the persons named as trustees in the deed of 
mortgage authorized to be executed on the 28th day of November, 
A. D. 1878, have up to this date failed to accept said trust; and 
whereas it is desirable that the creditors of this company should 
have their debts secured upon the property of the company without 
further delay, therefore Amasa Sprague, treasurer, be, and he is 
hereby, authorized and hereby empowered to execute for and on be- 
half of the corporation the deed of mortgage dated Nov. Ist, 1873, 
to Zechariah Chafee, as trustee, the draft of which is presented and 
approved ; and the said Amasa Sprague, treasurer, is hereby directed 
to affix the corporate seal to the same, and to acknowledge and de- 
liver the said deed to Zechariah Chafee for the uses and purposes 
therein declared. 

Voted, That Amasa Sprague, treasurer, be, and he is hereby, 

498 authorized to transfer to Zechariah Chafee, when the trust 

mortgage dated November Ist, 1873, above authorized to be 

executed and delivered to him, shall have been executed and deliv- 

ered, any and all shares of capital stock held by this corporation in 

any other corporation by way of pledge and collateral security to 
secure the performance of the conditions of said trust mortgage. 

Attest : GEORGE HARRIS, 

Secretary pro tem. 


Orrick oF THE A. & W. Spracue Man’r’G Co., 
PROVIDENCE, December 8, 1873. 

Pursuant to notice issued by the secretary under date of Decem- 
ber 4, 1873, at the request of Amasa Sprague & Wm. Sprague, “ rep- 
resenting two-fifths or more of the capital stock of the Co.,” for a 
special meeting of the A. & W. Sprague M’f’g Co. this day, the meet- 
ing was called to order and the following stock found to be repre- 
sented : 


Amasa Sprague, 2,526 shares, in person. 


William Sprague,2,526 “ do. 
Fanny Sprague, 1,555 “ by proxy to Amasa Sprague. 
Mary Sprague, 1,341 “ do, do. 


On inotion & vote, meeting was adjourned to Tuesday, December 
9, 1873, at 8.50 p. m., same place. 


Attest : | CHARLES GREENE, See’y. 


PROVIDENCE, December 9, ’73. 


Pursuant to adjournment, meeting was called to order by the 
president. 
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On motion and vote, the meeting was declared adjourned to Fri- 
day next, December 12, ’73, at 8.30 p. m., same place. 


Attest : CHARLES GREENE, Sec’y. 
499 PROVIDENCE, December 12, 1873. 


Pursuant to adjournment, meeting was called to order, 
when, upon motion & vote, it was declared adjourned to Thursday, 
December 18, ’73, at 12.30 p. m., same place. 

Attest : CHARLES GREENE, See’y. 


OFFICE OF THE A. & W. Spracur M’r’G Co., 
Provipence, R. I., December 18, 1878. 
Pursuant to adjournment, a meeting of this company was held 
to-day and was called to order by the president, a majority of the 
stock being present or represented by proxy, & the call and notice 
of the original meeting having been as follows: 


Call. 


PrRovIDENCE, December 4, 1873. 
Charles Greene, Esq., secretary of the A. & W. Sprague M’f’g Co. 
Dear Str: You are hereby requested to call a special meeting of 
the stockholders of this company, to be held at their office, No. 3 
Exchange Place, in the city of Providence, on the 8th day of De- 
cember, 1873, at 114 o’clock a. m., to take into consideration tne 
propriety of making a contract with the Quidnick Company for 
supplying this company with stock to run its mills and convert the 
cloths into prints, by executing a lease of the mills and works’of 
this company,{for otherwise to obtain the assistance of said Quidnick 
Company, for a satisfactory consideration, in putting the mills and 
works of this company into operation, to ratify any previous pro- 
ceedings of this corporation, and to transact any other business that 
may legally come before the meeting. 


(Signed) AMASA SPRAGUE, 
(Do.) WM. SPRAGUE, 


sy his att’y, AMASA SPRAGUE, 
Representing 2 or More of the Capital Stock of the 
A. & W. Sprague M’f'g Co. 


5OO Notice to Stockholders. 


ProvipENCcE, Dec. 4th, 1873. 

A meeting of the A. & W. Sprague M’f’g Co. will be held at their 
oftice, No. 3 Exchange Place, in the city of Providence, on the 8th 
day of December, 1873, at 114 o’clock a. m., to take into consider- 
ation the propriety of making a contract with the Quidnick Com- 
pany for supplying this company with stock to run its mills and 
convert the cloths into prints, by executing a lease of the mills and 
works of this company, or otherwise to obtain the assistance of said 
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Quidnick Company, fora satisfactory consideration, in putting the 
mills and works of this company into operation, to ratify any pre- 
vious proceedings of this corporation, and to transact any other 
business that may legally come before the meeting. 

Yours truly, 


(Signed) CHARLES GREENE, Sec’y. 


To 

The following draft contract with the Quidnick Company was 
presented and read, viz: 

It is agreed between the Quidnick Company and the A. & W. 
Sprague Manufacturing Company, a corporation created by the 
General Assembly of the State of Rhode Island, as follows: 

That said Quidnick Company wil] from time to time furnish the 
said A. & W. Sprague Manufacturing Company the necessary means, 
stock, and supplies for running their mills and print works so long 
as this contract shall continue in force. | 

That said A. & W. Sprague Manufacturing Company will manu- 
facture all such stock and supplies into printed goods, and consign 
the same as fast as manufactured, in the name of the Quidnick 
Company, to such commission-houses as may be agreed upon, for 
sale on account of said Quidnick Company; said stock and supplies 
and goods in process or manufactured at all times till sold to be and 
remain the property of said Quidnick Company. 

That the proceeds of sales of said goods as received by said Quid- 
nick Company shall be applied, first, to the payment of freight, 

insurance, and other expenses, and to the repayment of all 
501 advances made by them as aforesaid, including a commission 

of one-quarter of one per cent. upon the amount of such ad- 
vances for their trouble, and the balance of said proceeds shall 
from time to time be paid over to said A. & W. Sprague Manufuact- 
uring Company as its compensation for manufacturing. 

And it is further agreed that this contract shall continue in force 
until terminated by thirty days’ notice, in writing, from either party 
to the other party of its intention to terminate the same. 

In testimony whereof said Quidnick Company has caused these 
presents to be signed and its corporate seal to be hereto affixed by 
its —, for this purpose duly authorized, and said A. 
& W. Sprague Manufacturing Company has caused these presents 
to be signed and its corporate seal to be hereto affixed by 
its —, for this purpose duly authorized, this — day of 
187-. Executed and delivered in presence of 

And thereupon it was unanimously voted that the same be ap- 
proved, and ourtreasurer be, and hereby is, wuthorized and instructed 
to execute the same in behalf and under the seal of this company. 

The records of the meetings of Octo. 31, 1873; November 28, 
1873; December 1, 1873; December 8, 1873; December 9, 1873, 
& December 12, 1873, were read and approved; and thereupon it 
was unanimously voted that the proceedings of all said meetings 
and of all prior meetings of this company and all acts and doings 
thereunder be, and the same are hereby, ratified and confirmed. 
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Upon motion and vote, the meeting was declared adjourned to 
Saturday, Decem. 20, ’73, at 12 o'clock, same place. 
Attest: CHARLES GREENE, See’y. 


OFFICE OF THE A. & W. Spracue M’r’a Co., 
ProvipENcE, R. L., December 20, ’73. 
Pursuant toadjournment, meeting was called to order by the pres- 
ident, & a majority of the stock found to be represented. 
502 Upon motion and vote, the meeting was declared adjourned 
to Monday next, December 22, 1873, at 12.30 o’clock p. m., 
same place. 


Attest: CHARLES GREENE, See’y. 


OFFICE OF THE A. & W. Spracue M’r’a Co., 
ProvipENcE, R. I., Decem. 22, 1873. 
Pursuant to adjournment, meeting was called to order by the 
president, and a majority of the stock found to be represented. 
Upon motion ana vote, the meeting was deciared adjourned to 
Tuesday, December 23d, 1873, at 12.30 o'clock p. m., same place. 
Attest: CHARLES GREENE, See’y. 


OrFice or THE A. & W. Spraave M’r’aG Co., 
PROVIDENCE, R. I., December 23d, 1873. 
Pursuant to adjournment, meeting was called to order by the 
president, and a majority of stock found to be represented. 
Upon motion and vote, the meeting was declared adjourned to 
Wednesday, December 24, 1873, at same time and place. 
Attest: CHARLES GREENE, Sec’y. 


OFFICE OF THE A. & W. Spraaue M’r’G Co., 
PROVIDENCE, R. I., December 24, 1873. 
Pursuant to adjournment, meeting was called to order by the 
president, and a majority of the stock found to be represented. 
Upon motion and vote, the meeting was declared adjourned to 
Friday, December 26, 1873, at same time and place. 


Attest: CHARLES GREENE, Sec’y. 
503 OFFICE OF THE A. & W. SPRAGUE M’P’G Co., 


ProvipENcE, R. I., December 26, ’73. 
Pursuant to adjournment, meeting was called to order by the 
president, and a majority of the stock found to be represented. 
Upon motion and vote, the meeting was declared adjourned sine 


die. 
Attest: CHARLES GREENE, See’y. 


Orrice or THE A. & W. SprAGUE M’r’G Co., 
No. 3 ExcuanGeE Puace, Provipence, Apri 6th, 1874. 
Pursuant to notices, with circulars enclosed, of which the following 
are true copies, viz: “A special meeting of the A. & W. Sprague 
M’f’g Co. will be held at the office of the company, in the city of 
51—213 
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Providence, on the 6th inst., at 12 o’clock m., for the purpose of con- 
sidering and acting upon the question named in the enclosed circu- 
lar and the consideration and transaction of all other business that 
may properly come before the meeting. Signed, Chas. Greene, sec’y 
of the A. & W. Sprague M’f’g Co.” 

“To the stockholders of the A. & W. Sprague M’f’g Co.: The spe- 
cial object of the meeting of the company notified by the accompany- 
ing notice is to consider and act upon the question of authorizing 
the president to execute a general assignment for the benefit of the 
creditors cf this company,” one of which notices, with circular en- 
closed, was addressed to and mailed, postage paid, in accordance 
with the provisions of the by-laws, to each of the following stock- 
holdeis, viz, Amasa Sprague, William Sprague, Mary Sprague, 
Fanny Sprague, all of Proy.; Wm.S. Hoyt, Susan G. Franklyn, 
Edwin Hoyt, Jr., & Sarah H. Lee, of New York, a meeting was held 
at the time and place in the notices specified. 

Present: Amasa Sprague, Wm. Sprague, Fanny Sprague, and 
Mary Sprague, all representing 8,293 shares, being more than } of 

capital stock. 
504 Amasa Sprague, president, in the chair. 
On motion, reading of records of last meeting was dispensed 
with. 

A communication from Charles Greene, of which the following is 
a copy, viz: “Amasa Sprague, president A. & W. Sprague M’f’g 
Co. Dear Sir: Hereby I tender my resignation of the office of sec- 
retary of the A. & W. Sprague M’f’g Co., and respectfully request 
that you will present the same at the meeting of the company to be 
held on the 6th inst.,” was received ; and thereupon it was voted— 

To accept the resignation of Mr. Greene as secretary, so tendered. 

Thereupon George Harris was elected secretary of the corpora- 
tion. 

A communication addressed to Hon. William Sprague, one of the 
stockholders, of which the following is a copy, viz: 


Hon. Williarh Sprague. 


Sir: The undersigned have received notices of a meeting of the 
stockholders of the A. & W. Sprague M’f’g Co., one of wiich is 
hereto annexed, with the circular enclosed. As you have never 
transferred to us or in any way accounted to us for the shares of 
stock in the A. & W. Sprague Manufacturing Company which you 
held for us as guardian of our several estates in Rhode Island dur- 
ing our minority, and are still liable to account to us for the same 
or the value or proceeds thereof, with all accretions thereon, and as 
we have-no means of knowing whether duplicate notices have been 
sent to you, we hereby inform you that the meeting of said corpo- 
ration is to be held at the office of said corporation, in the city of 
Providence, on the sixth day of April, 1874, at 12 o’clock m.,in order 
that you may attend in person or by attorney an(d) act in the matter 
as you may be advised. We never have become stockholders of said 
corporation, and cannot act or vote upon said shares of stock, & have 
no interest to protect therein. Our claim is against yourself and the 
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sureties on your guardianship bonds. We do not take upon 
505 ourselves, nor propose to relieve you from any responsibility 
for what has been done or for what may be done at the cor- 
poration meetings. 
April 6th, 1874. 
WM. S. HOYT, 
By His Attorney in Part ( Fact), Thomas A Jenckes. 
SUSAN G. FRANCKLYN & 
CHARLES G. FRANKLYN, 
By Their Attorney in Part ( Fact), Thomas A. Jenckes. 
EDWIN HOYT, Jr., 
CHARLES G. FRANCKLYN, anp 
WM. S. HOYT, His Committee, 
By Their Attorney in Part ( Fact), Thomas A. Jenckes. 


—was presented by said Sprague and ordered to be placed on file. 
It was moved & seconded that the corporation make to Zechariah 

Chafee a general assignment of all its estate for the benefit of all its 

creditors, and the deed, of which the following is a copy, viz: 


This indenture, made this — day of April, A. D. eighteen hun- 
dred and seventy-four, by and between A. & W. Sprague Manufact- 
uring Company, a corporation created by the General Assembly of 
the State of Rhode Island and transacting business in the city of 
Providence, of the first part, and Zechariah-Chafee, of said Provi- 
dence, of the second part, witnesseth : 

Whereas the said A. & W. Sprague Manufacturing Company is 
now indebted or under liability, primary or secondary, in divers 
sums of money to divers persons, and is desirous of appropriating its 
estate and effects to and for the payment of the same: 

Now, this indenture witnesseth: That the said A. & W. Sprague 
Manufacturing Company, for and in consideration of the said debts 
and liabilities, and also in consideration of the sum of one dollar to 
it paid by the said Zechariah Chafee, the receipt whereof is hereby 
acknowledged, by these presents doth grant, assign, bargain, sell, 
alien, release, and confirm unto the said Zechariah Chafee, his 

heirs, executors, administrators, and assigns, all our right, 
506 title, and interest, legal or equitable, in or to all the property 

of the grantors described or referred to in the trust deed of 
mortgage, dated on the first day of November, A. D. 1873, made by 
the grantor and others to the grantee, and in or to any and all es- 
tate, real, personal, or mixed, of every name and nature, wherever 
situate, not exempt from attachment by law: 

To have and to hold the same, with all the privileges and appur- 
tenances thereof, unto him, the said Zechariah Chafee, his heirs, ex- 
ecutors, administrators, and assigns, in trust, to sell the same at 
public or private sale and convert the same into money, and the pro- 
ceeds thereof to apply— 

First. To the payment in full, if sufficient, otherwise ratably, of 
all the claims of creditors against us, the A. & W. Sprague M’f’g 
Co., which have been or shall within nine months from the first day 
of November, A. D. 1873, be brought in and extended for the term 
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of time provided in said trust mortgage, with authority in said 
trustee to make earlier payments than in three years’ time of a part 
or the whole of the same, under the provisions of said deed of mort- 
gage dated November Ist, 1873, or of this or any other preceding 
instrument. 

Secondly. The residue of said proceeds to apply in full, if sufficient, 
otherwise ratably, to the payment of all our other creditors. 

And said trustee is hereby authorized and empowered and it shall 
be his duty to act faithfully for the interests of the creditors, and so 
as to obtain as prompt a settlement of their claims as practicable, 
and for that purpose he shall sell or dispose of any and all portions 
of the property conveyed to him by or under this or any preceding 
trust from time to time as soon as reasonably may be, consulting the 
best interests of the creditors in making such sales and disposition, 
to the end that he may pay and discharge in full, if the property be 
sufficient, otherwise ratably, the obligations to our creditors within 
a reasonable time; and the said trustee is further authorized to run 
said mills and print works or either or,any of them, or to allow the 
grantor to run the same or any part thereof, if for the best interest 

of the creditors, the profits of the same being receivable by 
507 the aforesaid grantee for the purposes aforesaid; and in case 

the same are thus run by him or otherwise he shall not be 
liable personally for the expenses or losses arising therefrom, but 
the same shall be chargeable to the trust fund vested in him. 

And the said party of the second part doth hereby accept said 
trust, and doth, in consideration thereof, covenant that he will faith- 
fully execute said trust on behalf of the creditors herein provided 
for, so as to secure to them as early and full a payment upon their 
said claims as he shall reasonably be able to do. 

In testimony whereof said A. & W. Sprague Manufacturing Com- 
pany has caused these presents to be signed and its corporate seal 
to be hereto affixed by Amasa Sprague, its treasurer, for this purpose 
fully authorized, and said Zechariah Chafee has hereto set his hand 
and seal this — day of April, eighteen hundred and seventy-four. 

Signed, sealed, and delivered in presence of— ‘ 


STaTE OF RuovE IsLanp, Xc., 
tte ; j" : -8s: 
City and County of Providence, | 


se it known that in said city of Providence, this — day of April, 
A. D. 1874, before me, , a justice of the peace for the said 
city of Providence and a notary public for said State of Rhode 
Island, residing in said city of Providence, personally appeared 
Amasa Sprague, personally known to me to be the same person 
who executed the aforegoing instrument as treasurer, and in said ea- 
pacity as treasurer acknowledged to me that he signed, sealed, exe- 
cuted, and delivered this said instrument as and thatthe same is his 
free and voluntary act and deed as such treasurer, and the free and 
voluntary act and deed of the said A. & W. Sprague Manufacturing 
Company, for the uses and purposes therein mentioned and ex- 
pressed. 
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In witness whereof I have hereunto set my hand and official seal, 
at said city of Providence, on this — day of , A. D. 1874. 


—was presented as a suitable form for such assignment, and there- 
upon it was— 
Voted, That our treasurer be, and is hereby, authorized 
508 and instructed to execute, under our corporate seal, and de- 
liver in behalf of this corporation such assignment or an 
assignment of all the estate of the corporation to said Zechariah 
Chafee in such form as he may be by counsel advised. 
This meeting was not dissolved or adjourned, but left open for 
a future record, as directed by the counsel, Gardner, Thurston & 
Tillinghast. 


G. HARRIS. 


EXAMINER'S Note.—The last paragraph was written with a lead- 
pencil. No further record appears within the period covered by 
the question. 


Exnipir U No. 2, 


Comprising the By-Laws of the A. & W. Sprague Manufacturing Com- 
pany. 
A true copy: Attest: I. H. Southwick, Jr., examiner. 
3y-Laws of the A. & W. Sprague Manufacturing Company. 


Article 1. The annual meetings of the stockholders for the election 
of the following officers, viz., a president, treasurer, and secretary, 
shall be holden at the office of the company. in the city of Provi- 
dence, or in such other place in said city as may be designated by 
written or printed notice of such meeting, to be mailed, postage 
paid, and addressed by the secretary to each stockholder at their 
place of residence, or by the publication of such notice in one or 
more of the daily newspapers published in said city at least three 
(3) days prior to each meeting. 

Elections may be by ballot or viva-voce vote, as the majority of 
the stock represented at the meeting may determine. 

Special meetings of the stockholders shall be called by the secre- 
tary whenever requested by the president or in writing by the 
holders of two-fifths or more of the capital stock, and notice of the 
same shall be given in the manner provided for notices of annual 
meetings at least three days prior thereto. Any business may be 

transacted at any legal meeting without being specified in 
509 the notice of the same: Provided, That the notices of annual 
m2etings shall specify the purpose of electing officers. 

Article 2. The president shall have the general management, 
control, superintendence, and direction of all the property and busi- 
ness affairs of the said corporation, subject, however, to the provis- 
ions of the act of incorporation, these by-laws, and the express in- 
structions of the stockholders expressed by vote at any lawful meet- 
ing. It shall be his duty to preside at all stockholders’ meetings, to 
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sign all certificates of stock, and to execute the deeds, leases, mort- 


gages, and like instruments of the company. 
Examiner’s Note.—In the margin appears the following: “ Re- 
pealed and substitution made at meeting held Octo. 31, 18738. G.” 


At that meeting the following was adopted as article 2: “It shall be 


the duty of the president to preside at all stockholders’ meetings 
and to sign all certificates of stock.” See Exhibit U, No. 1, page 140 
of this deposition. 

Article 3. The treasurer shall be the custodian of all moneys, 
valueble papers, books, and accounts of the company, receive all 
moneys that tay be due to the same, make all disbursements in 
payment of demands against the company and of dividends de- 
clared by the same. 

He shall sigma all notes, checks, drafts, and acceptances issued by 
the company. | 

He shall keep full and accurate accounts of his receipts and dis- 
bursements and prepare for the use of the stockholders at each an- 
nual meeting, and as much: oftener as called upon, statements show- 
ing the earnings and financial condition of the company. He shall 
also have [subject to the provisions of article 2] the business man- 
agement of the property and affairs of the company [located and 
‘arried on in the town of Cranston ]. 


EXAMINER'S Note.—In the margin, against the last sentence, ap- 
pears the following: “Amended at meeting held Octo. 31, ’73, by 
striking out the words as bracketed, viz., ‘subject to provisions of 
article 2’ and ‘located and carried on in the town of Cranston.’ G.” 
See Exhibit U, No. 1, page 140 of this deposition. 


510 Artiele 4. The secretary shall keep the minutes and records 

of the proceedings of the company and its officers, counter- 
sign all certificates of stock, make all transfers of stock, keep an ac- 
curate record of all issues and transfers of stock, prepare and send 
notices of meetings, and attend to such correspondence as may grow 
out of the action of the company and its officers. He shall also, 
subject to the provisions of article 2, employ, define the duties of, 
control and direct the clerks and other employees employed by the 
company in the Providence counting-room. 7 

EXAMINER'S Note.—In the margin appears the following: “ Re- 
pealed at meeting of Jan’y 5, *67.” , 

Article 5. In case of the death, resignation, absence, or inability 
to serve of either of the officers of the company either of the other 
officers may assume and discharge the duties of such officer pro 
tempore until the cause of assuming the office is removed by another 
election or otherwise, and if more than one officer is present and 
capable under this by-law to discharge the duties of such office the 
priority of right and duty to assume the same shall be determined 
by the order in which such officers are in these by-laws named. 


EXAMINER'S Nore.—In the margin appears the following: 


“Amended at meeting of Jan’y 5 | 67; amendment of Jan’y 5 | 67, 


aga 
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repealed Octo. 31 | 73, so that art. 5 now stands as originally con- 
structed.”"* See Exhibit U No. 1, page 140 of this deposition. 


Article 6. The seal, of which an impression is hereon made, shall 
be the common seal of the company. [Seal.] 

Article 7. Every stockholder shall have a certificate, under the 
seal of the company, signed by the president and countersigned by 
the secretary, certifying his property in the shares expressed by the 
certificate, and such certificates shall be numbered progressively 
from one upward. Transfers of stock may be made upon the 
transfer books of the corporation and signed by the holder or his 

authorized attorney on the surrender of the old certificate 


O11 in the following form, viz: Transfer No. —. For value re- 
ceived — hereby sell and transfer to ——~ — shares of the 
capital stock of the A. & W. Sprague Manufacturing Company. 


Dated this — day of , A.D. i8—. The transfers of all stock 
sold pursuant to the provisions of section 9 of the act of incorpora- 
tion shall be signed by the treasurer. 

Article 8. The stockholders shall declare and order to be paid an 
annual dividend of at least six per cent.,if so much has been earned, 
and if so much has not been earned then of such percentage as has 
been earned, provided such percentage amounts to.at least one per 
centum upon the amount of capital invested ; and this article of the 
by-laws shall not be altered, amended, enlarged, modified, Or TeC- 
pealed without the consent of all the stockholders. 

Article 9. These by-laws, with the exception of article 8, may be 
amended, ( nlarged, modified, or repealed, in whole or in part, when- 
ever the holders of a majority of the shares shall so vote. 


EXAMINER’s Nore.—In the margin appears the following: “ For 
by-laws Nos. 10, 11, 12 see meeting of Jan’y 5, ’67.” Upon the 
records under that date appears the following: 


Voted, on motion, That the following additional by-laws be 
adopted as by-laws Nos. 10, 11, & 12: 

By-law No. 10. Article four of the by-laws of this company 1s 
hereby repealed. 

By-law No. 11. It shall be the duty of the secretary to keep the 
minutes and records of the company, to prepare and send notices of 
the meetings, and to attend to such correspondence as may grow out 
of the action of the company at their called meetings. 

By-law No. 12. After the word “ officers,” in article five, the by- 
law shall read: Except the secretary, whose duties are confined to 
article 11 of these by-laws. 


ExaMINER’s Note—In the margin of the foregoing transcript 
from the record of said meeting of January 5th appears the follow- 
;~<cp 79 


ing: “ By-laws Nos. 11 & 12 repealed at meeting of Octo. 31, 1570. 
See Exhibit U No. 1, page 140 of this deposition. 


* For this amendment see article 12, puge 156 of this exhibit. 
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512 Exuipit U No. 3, 


Comprising the Act of Incorporation of the A. & W. Sprague Manu- 
facturing Company. 


A true copy. Attest: I. H. Southwick, Jr., examiner. 
An act to incorporate the A. & W.Sprague Manufacturing Company. 


It is enacted by the General Assembly as follows: 

Section 1. Byron Sprague, William Sprague,and Amasa Sprague 
and their associates, successors, and assigns are hereby created a 
body corporate and politic, under and by the name of the A. & W. 
Sprague Manufacturing Company, for manufacturing and printing 
purposes, and by that name shall have perpetual succession and are 
made capable in law to have, possess, receive, hold, enjoy, and retain 
to them, their successors and assigns, estates and property, real, 
personal, and mixed, and the same to manage, let, grant, bargain, 
sell, convey, and dispose of at pleasure, to sue and be sued, plead 
and be impleaded, defend and be defended against in all courts of 
law and of equity and before afl tribunals whatever, to make, have, 
and use a common seal, and the same to break, alter, and renew at 
pleasure, with power to make and put in execution all such by-laws 
ind regulations as they may deem necessary for the government of 
said corporation not repugnant to law or this act of incorporation, 
and generally to do and execute all acts, matters, and things which 
may be necessary to carry into effect the powers and privileges 
herein granted. 

Sec. 2. The capital stock of said corporation shall not exceed the 
sum of one million dollars (to be divided into such number of 
shares as shall be from time to time fixed upon by a vote of said 
corporation). Said shares shall not be assessable beyond the par 
value thereof. 

Sec. 3. The par value of the shares in said corporation is hereby 
fixed at the sum of one hundred dollars each, and said shares are 

hereby declared to be personal property, and shall be transfer- 
513 able on the surrender of the old certificates upon the books of 

said corporation in such form and manner as said corporation 
shall prescribe: Provided, however, That no stockholder in said cor- 
poration shall have the right to transfer his shares therein without 
first giving ten days’ notice in writing of such intention and ten 
days’ refusal thereof to said corporation at the lowest price at which 
he will sell to any other person, and if in such case said corporation 
elect to purchase said shares at said lowest price such stockholder 
shall, on the price being offered to him, convey said shares to said 
corporation. Said corporation shall issue certificates of said shares 
to the owners thereof, which shall be signed by the president and 
countersigned by the secretary of said corporation, and shall be 
recorded in a book provided for that purpose. 

Sec. 4. There shall be an annual meeting of the stockholders of 
said corporation on the second Wednesday of April in each and 
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every year for the election of a president and secretary of said cor- 
poration and of such other officers as they may see fit, to hold their 
offices respectively for one year or until others are elected in their 
places ; and said stockholders shall have power at any legal meeting 
to remove any officer of said corporation, and at any such meeting 
to fill any vacancy, however occasioned. 

Sec. 5. Any failure to hold said annual meeting shall not affect 
or impair the validity of this act of incorporation, but the business 
of such meeting may be transacted at any legal meeting called for 
the purpose. 

Sec. 6. Special meetings may be called and held at such times and 
in such manner as may from time to time be prescribed by the by- 
laws of said corporation. 

Sec. 7. At all meetings of said corporation a majority of the 
shares of said corporation shall be necessary to constitute a quorum 
for the transaction of the business of said corporation, but a less 
number of shares may adjourn such meeting from time to time, 
and at all meetings of said corporation when there is a quorum 
present all questions and matters shall be decided by a majority of 
the votes cast. 

Sec. 8. Every stockholder in said corporation shall be entitled to 
one vote for every share by him owned, and may vote on saitl shares 

either in person or by proxy. 
514 Secr. 9. The stock or share of each and every stockholder 

shall at all times be pledged and liable to said corporation 
for all debts and demands due or owing from such stockholder to 
said corporation, whether the same are overdue or due and payable 
ata future day and whether the same shall arise from assessments 
or instalments or from any other contract or dealing originally made 
and had with said corporation; and in case the proprietor of any 
share or shares shall neglect or refuse to pay such debt or demand 
to said corporation within twenty days after the same becomes due 
and payable, or in case there be no fixed day of payment within 
twenty days after demand for payment in writing, then and in such 
case said corporation is hereby empowered to sell at public auction 
so many shares, but not fractions thereof, of such delinquent pro- 
prietor as will produce sufficient to pay and discharge all such debts 
and demands of said corporation and all incidental expenses, first 
giving notice in one of the public newspapers printed in the city of 
Providence of the time and place of such sale at least twice a week 
for two entire weeks before said sale, and upon such sale said corpo- 
ration is hereby authorized to issue certificates thereof to the pur- 
chaser at such sale in the form and manner by which said shares 
are transferable by the regulations of said corporation, and such sale 
and transfer shall vest in such purchaser the legal title to said shares 
so sold, and upon such sale said corporation is authorized to receive 
from such purchaser the amount the same may be sold for and to 
apply and appropriate all or so much thereof as may be necessary 
to the payment of all such debts and demands as may be due or 
owing from such delinquent stockholder to said corporation and all 
incidental expenses of such sale; and in case the proceeds of such 
52—213 
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sale be more than sufficient to pay all such debts and demands due 
or owing from such stockholders to said corporation and the 1Inei- 
dental expenses of such sale, then the surplus shall be paid over to 
the said stockholder; but in case the proceeds of such sale be not 
sufficient to pay all such debts and demands so due or owing to said 
corporation from such delinquent stockholder, then and in such case 
said corporation may have their action against such stockholder for 

the balance so remaining unpaid. 
515 Src. 10. Said corporation shall at all times have a counting- 

room or place of business in the city of Providence, and in 
all proceedings in law or equity in which said corporation shall be 
a party the leaving an attested copy of the writ, summons, or other 
process with the president, secretary, clerk, or agent of said corpora- 
tion or at such counting-room or place of business shall be a sufh- 
client service thereof. 

Sec. 11. The liabilities of the members of this corporation for the 
debts of the corporation, its members and officers, shall be fixed 
and limited by, dnd the corporation, its members and officers, shall 
in all respects be subject to, the provisions of chapters 125 and 128 
of the Revised Statutes and all acts in amendment thereof. 

Sec. 12. Byron Sprague, William Sprague,and Amasa Sprague, or 
either of them, are hereby authorized to call the first meeting of the 
stockholders in said corporation for organization and for the election 
of a president, secretary, and such other officers as they may see fit, 
to hold their offices until the next annual election and until others 
are elected in their places, and to transact any other business of the 
corporation hereby created at such time and place and giving such 
notice thereof as they may deem reasonable and proper. 


Circuit Court of the United States, Rhode Island District. 


I, Isaac H. Southwick, Jr., the examiner named in the commis- 
sion hereunto attached, hereby certify that the aforenamed Clarence 
H. Guild personally appeared before me on the eleventh day of Jan- 
uary, A. D. 1884, at ten o’clock in the forenoon and at half past two 
in the afternoon, at the office of Zechariah Chafee, trustee, No. 3 
Exchange Place, in the city of Providence, in said district; that 
the said Clarence H. Guild, after being sworn to testify the truth, 
the whole truth, and nothing but the truth, gave his foregoing depo- 
sition, which was reduced to writing by me in his presence; that 
said deposition, when completed, was read over to said deponent 
and was by him signed in my presence and in the presence of such 

of the parties or counsel as attended. 
516 I further certify that the Exhibits G, H, I,J, K, L, M, N,O, 
P,Q, R,S, T, U No. 1, U No. 2, U No. 3, annexed to the fore- 
going deposition of Clarence H. Guild and authenticated by my 
signature, are true copies of the documents referred to in said depo- 
sition, and that said exhibits were hereunto attached by me. 

I further certify that said deposition was taken at the request of 
William Sprague, to be used in his behalf at the hearing of a suit 
in equity now pending in said cireuit court, wherein Francis D. 
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Moulton is complainant and Zechariah Chafee and others are re- 
spondents; that counsel of said Sprague notified the counsel of 
record of the other parties to said suit of the time and place of 
taking said deposition, as appears by the notification and indorse- 
ments of counsel thereon hereunto attached. 

I further certify that I am not of counsel nor the solicitor of any 
party to said suit, and that I am not interested in any way whatso- 
ever In the event of said suit. 


ISAAC H. SOUTHWICK, Jr., Examiner. 


Deposition of William Sprague. 


WILLIAM SpraGukE, of South Kingston, in the county of Wash- 
ington and State of Rhode Island, being sworn to testify the truth, 
the whole truth, and nothing but the truth, and examined on the 
part of the said William Sprague, one of the respondents in said 
suit, doth depose and say as follows to questions proposed by 
ANDREW B. Parton, Esq., of counsel for said William Sprague: 


Int. 1. What is your name and residence? 

Ans. William Sprague; South Kingston, Rhode Island. 

Int. 2. Are you one of the defendants in this suit? 

Ans. Yes. 

Int. 3. State whether or not you was president of the A. & W. 
Sprague Manufacturing Company; if so, when and whether or not 
you was a stoekholder of said company; and, if so, to what amount, 

do you know ? 
O17 Ans. I was president from its organization till November, 
1873. I was stockholder—2,500 shares personal and 1,200 
shares as guardian of the three Hoyt children, or thereabouts. 

Int. 4. Whose duty was it, under the by-laws of the company, to 

execute all deeds and leases made by the company? 


(C. Frank Parkhurst, Esq., objects to this question as not the best 
evidence of the fact inquired of and as immaterial and incompetent 
under the pleadings.) 


Ans. The president’s. 

Int. 4. State whether or not the A. & W. Sprague Manufacturing 
Company authorized you as its president to execute to Zechariah 
Chafee a mortgage deed of its property, and if you as president 
executed a mortgage deed of the property to Zechariah Chafee 
in trust. 

Ans. No; I did not. 

Int. 6. State what was the general business of the A. & W. Sprague 
Manufacturing Company under its charter. 

Ans. Making print cloths and printing them. 

Int. 7. What was the financial condition of the company in the 
fall of 1873, prior to Nov. 1? 
Ans. Insolvent. 
Int. 8. What was the general state of manufacturing business in 
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which the company was engaged during the fall and summer of 
1873, and what was the general condition of the money market? 

Ans. A panic existed, and great stringency in the money market. 

Int. 9. About what time did the notes of the company go to 
protest ? 

Ans. October, 1873. 

Int. 10. State what action, if any, the creditors of the company 
took with reference to the matter. 

Ans. After a good deal of consultation they recommended a deed 
to three trustees—Waterman, Lockwood, Nightingale. 

Int. 11. State what was Gone by the company and the Spragues 
in reference to this recommendation made by creditors. 

Ans. Some time during the last of November the company signed 
a trust deed and some of the individual stockholders to the persons 

named in my answer to Int. 10 above. 
518 Int. 12. Did you sign that deed ? 
Ans. I did. 

Int. 18. State the names of the other signers of the deed. 

Ans. Amasa Sprague, treasurer for the A. & W. Sprague Manu- 
facturing Company, Amasa Sprague, Fanny and Mary Sprague, A. 
& W. Sprague. 

Int. 14. Was the deed fully executed at that time by all the par- 
ties grantors? 

Ans. It was. 

Int. 15. Was the same accepted by the said Waterman, Lockwood, 
and Nightingale ? 

Ans. It was not. 

Int. 16. Can you fix the date when said deed was so executed ? 

Ans. I think it was the 28th or 29th of November, 1873. 

Int. 17. Were the three trustees present at the’'time of executing 
said deed, and what, if any, reasons did they give for not accepting 
the same ? 

Ans. They were present ; their objections, subsequently stated, be- 
cause of their personal liabilty. 

Int. 18. What was then done by the creditors and the Spragues, 
including yourself, in reference to the matter? State all you know 
about it. 

Ans. | was not consulted in any of the previous proceedings ex- 
cept the signing the deed to the three trustees when it was executed, 
and, returning from Washington, to which place I went immediately 
after signing the deed to the three trustees, | learned that Chafee had 
been made trustee and was then advised, to prevent attachments on 
my individual property, to execute it. | 

Int. 19. How soon did you learn of this change from the three to 
the one trustee ? 

Ans. Through my mother, who stated that matters were being 
badly managed. I think I returned within ten days. 

Int. 20. Did you, after your return, acknowledge the deed to Mr. 
Chafee, and was it the same deed which had been executed to the 
three trustees ? 
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Ans. Yes; and it was the same deed that was acknowledged to 
the three trustees. 
519 Int. 21. Did you write your signature over again, or did 
you simply acknowledge the signature which you had already 
made on the deed to the three trustees to be your signature ? 

Ans. I made no signature but to the three trustees. 

Int. 22. At the time you executed the deed to the three trustees 
and subsequently to Mr. Chafee, did you expect that if the business 
of the corporations could be carried along for the time mentioned 
in the deed that you would be able to extricate the company from 
its financial embarrassments and have a surplus of the estates left at 
that time, which would revert to the grantors in the deed, and was 
the deed executed by you for that purpose ? 

Ans. There was three dollars of property, as then estimated, to 
pay one dollar of debt, which could have been paid easily, if prop- 
erly managed, within the time specified in the deed. Yes; it was 
for that purpose. 

Int. 25. Did the executing of the deed delay the creditors whose 
debts had already matured from collecting their claims due against 
the company by ordinary legal remedy for the period of three 
years ? 

Ans. It did. 

Int. 24. State what led to the making of the deeds of assignment 
of April 6, 1874. 

Ans. To prevent the property from being taken possession of un- 
der the United States bankruptey act. 

Int. 25. State whether or not a petition in bankruptey had been 
filed against the estate, by whom it was filed, and what steps were 
taken to prevent the estate from being thrown into bankruptcy. 

Ans. The Bank of Commerce of Providence had filed a petition 
in bankruptcy, and the assignments were made to prevent It. 

Int. 26. As the result of making the assignments, were the bank- 
ruptey proceedings withdrawn ? 

Ans. They were. 

Int. 27. State when the property in controversy was puchased, by 
whom, and under what right you claim the title to the Canonchet 
property by possession. 

Ans. Bought at sheriff's sale; bid off by Amasa Sprague 

520 for me May, 1862, and taken in the name of A. & W. Sprague, 

to be deeded to me on demand. I took possession at once. 

Owing to non-compliance with the fu]l provisions of the sale, the 
deed was not executed until Jater. 

Int. 28. By whose money was the property itnproved subsequent 
to the purchase? 

Ans. By my money in this. It was charged to the estate, I hav- 
ing a large credit balance in the company and corporation to offset 
it. 

Int. 29. Was your credit in the company so offset by the moneys 
advanced in the improvement of the estate ” 

Ans. It was so understood by all. 

Int. 30. From what fund was the purchase-money of the estate 


paid ? 
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Ans. A. & W. Sprague copartnership. 

Int. 31. State whether or not you have been in possession of the 
estate in controversy from its said purchase, May 1, 1862, claiming 
the same in fee simple and of your own right, and whether or not 
you have had the uninterrupted, quiet, peaceable, and actual seiz- 
ing and possession of the same from that time to the present, and 
whether you are now in possession of the same under such claim of 
right. 

Ans. Yes. 

The foregoing direct examination is taken subject to all objections 
as if specifically noted. 

I. H. SOUTHWICK, Jr., Examiner. 


Cross-examination de bene by James Tritinau ast, Esq., of counsel 
for Z. Chafee : 

X Int. 1. When did you first go personally to reside at Canon- 
chet ? 

Ans. After my return from the session of Congress beginning De- 
cember, 1862. The place was being prepared for me for that purpose 
from the date of its purchase, 

X Int. 2. You say, in your answer in this cause, that Weeden H. 
Berry, deputy sheriff, by deed dated May 1, 1862, conveyed a portion 
of this estate to Niantic Bank. Did you ever hold or have possession 

of that part of said estate under that bank ? 
o2l Ans. The property was sold—the sheriff sold it—as the 
property of the Niantic Bank, if | remember right. ‘There 
was a question of a grave-yard in the matter, and from the amount 
received at the sheriff’s sale a thousand dollars was taken out, and 
that settled the question. 

X Int. 3. Do you mean to say that you, at the time, claimed to 
hold possession of that portion of the estate which was derived from 
the Niantic Bank, as set out in your answer, claiming title to it in 
fee simple as against that bank prior to the purchase of it from the 
bank itself? 

Ans. All I know is I had possession of it prior to 1866—that is 
all I can answer—against Niantic Bank or anybody else. All I know 
is I had possession long before 1866. 

X Int. 4. How and under what contract, purchase, or arrangement 
(and from or with whom was such contract, purchase, or arrangement 
made) did you first go into possession of that bank portion of that 
estate ? 

Ans. It was sold at auction on the place,and bid in by Amasa 
Sprague and possession taken at once. 

X Int. 5. By whom and when was that auction sale referred to in 
your last answer ? 

Ans. I can only tell by the deed from Berry. 

X Int.6. Do you not, in fact, in these answers confound the sheriff’s 
sale at which the Niantic Bank itself was the purchaser, as set out 
by your answer in this case, with a subsequent sale made by the bank 
at which Amasa Sprague or A. & W. Sprague became the purchaser 
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or purchasers, and which last sale was effected and confirmed by the 
deed of Oct. 3, 1866; from the Niantic Bank to the A. & W. Sprague 
Manufacturing Company, also referred to in your answer ? 

Ans. No; because I had occupied the premises years before. 

X Int. 7. Do you mean to say that either you or A.& W. Sprague 
purchased at the sheriff’s sale made upon execution against John 
Thompson referred to in your answer ? 

Ans. I mean to say that the only purchase that I know about was 
by Berry on the premises, and his deed, there being no other, fixes 

the date. 
522 X Int. § How, then, came the deed under that sale to be 
made to the Niantic Bank, as set out in your answer? 

Ans. The purchase was made by A. & W. Sprague, and I pre- 
sume a deed was subsequently given by which title was derived. 

(Question repeated to witness.) 

Ans. The Berry deed conveyed to the Niantic Bank or this prop- 
erty was sold by the sheriff to the Niantic Bank under execution. 
The subsequent proceedings grew out of the relation of the sheriff 
to the Niantic Bank. I claim the property from the sheriff's deed, 
dated May 1, 1862, and that the deed from the Niantic Bank was 
supplementary to it, and that the foregoing answer was a misappre- 
hension of the question. 

X Int. 9. Were you present at that sheriff's sale? 

Ans. I was present at the sale of property by the sheriff on the 
place. 

(Question repeated to the witness.) 

Ans. I was present when the property was sold on the place by 
the sheriff and not at any other sale. 

(Question again repeated to the witness.) 

Ans. That is my answer. 

X Int. 10. Who was in pos-ession of that estate at the time of that 
sheriff sale under execution of the Niantic Bank? I mean who 
was actually living upon that portion of the estate at the time it 
was sold under that execution ? 

Ans. I think John Thompson. 

X Int. 11. And how long after that did John Thompson and his 
family continue to occupy that portion of the estate? 

Ans. I don’t remember. 

X Int. 12. They did continue there some time, did they not? 

Ans. I don’t remember. 


Jan. 14, 1884, 2 o'clock p. m.—Adjourned to 3 o'clock, at same 
place. ; 
I. H. SOUTHWICK, Jr., Examiner. 


] to be the advertisement and the auctioneer’s original return of 
sale of the portion of the estate which belonged to the Niantic Bank 

and a copy of which is annexed, marked “ Exhibit V,” and 
523 say whether or not you can now state at what date and at 
whose sale that part of the estate was purchased by A. & W. 


Sprague. 


X Int. 13. Please examine the paper now shown you, purport- 
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(The paper referred to in this question is hereunto annexed, 
marked as stated in the question.) 

Ans. I state that I know no other sale than the sheriff’s sale, 
May 1, 1862. 

X Int. 14. Do you mean to say that either you or Amasa Sprague 
or the firm of A. & W. Sprague or any one in their behalf or either 
of you did purchase at the sheriff’s sale under the execution of the 
Niantic Bank against John Thompson, referred to in the sheriff’s 
deed to the Niantic Bank of May 1, 1862, referred to in your an- 
swer ? 

Ans. I mcan to say that the property was bought at the sheriff’s 
sale on the premises, and the only record I have of the time is the 
town clerk’s record of May 1, 1862. 

X Int. 15. By whom do you say the estate was purchased at that 
sale ? 

Ans. The purchase was made for me. 

X Int. 16. By whom was it so made ? 

Ans. It was bought by my authority, and I have already stated 
who bid it off. 

X Int. 17. Please examine the papers now shown you, copies of 
which are annexed, marked “ Exhibit W,” and state, if you can now 
suy, at what date John Thompson quit possession of that portion of 
the estate. 

(The papers referred to in this question are hereunto annexed, 
marked as stated in the question. 

Andrew B. Patton, Esq., of counsel of said Williain Sprague, ob- 
jects to the papers referred to annexed in this and the preceding 
question, and also to the paper referred to in Int. 25 below and 
hereunto annexed as Exhibit —, on the ground that he has had no 
notice of the exhibits offered and has had no. previous opportunity 
to examine them.—l. H. Southwick, Jr., examiner.) 

Ans. I can’t say. 

X Int. 18. In whose handwriting is the body of this last ex- 

hibit ? 
524 Ans. I am not an expert in handwriting. 
X Int. 19. Did you know the late John A. Gardner, of this 
city, attorney and counselor at law? 

Ans. Yes. ; 

X Int. 20. What relation did he bear to the firm of A. & W. 
Sprague, if any, in January and February, 1864? 

Ans. Gardner bore the relations to A. & W. Sprague that thou- 
sands bore at that time, and no other. Does that answer your ques- 
tion? 

X Int. 21. What relation was that? 

Ans. I think Gardner, brother-in-law of Gen. Frieze, was acting 
for him, and Gen. Frieze was, in 1864, in my employ. 

X Int. 22. Was not Mr. Gardner, in January and February, 1864, 
acting in many matters, or in such matters as were put in his hands, 
us the attorney of A. & W. Sprague? 

Ans. No. 
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X Int. 23. Do you mean to say that he was not then in the em- 
ploy of A. & W. Sprague as their paid counsel, and did not act in 
any of their matters as their attorney ? 

Ans. I do. 

X Int. 24. Do you mean to say that Mr. Gardner did not act as the 
attorney of A. & W. Sprague in matters pertaining to the purchase 
of this estate from or through the Niantic Bank and in subsequent 
matters with the bank respecting that purchase? 

Ans. I mean to say he had nothing to do with the purchase, and 
had no authority from me to meddle with it. In subsequent mat- 
ters with the bank respecting that purchase Gardner was not acting 
under my directions, if he did act. 

Cross-int. 25. Please examine a paper bearing date Westerly, Sept. 
2, 1865, now shown you, and state whether or not it was the demand 
made upon said Niantic Bank in behalf of your firm, a copy of the 
paper being hereto annexed, marked “ Exhibit X.” 


(The paper referred to in this question is hereunto annexed, 
marked “ Exhibit X,” as stated in the question.) 


Ans. Gardner signs himself attorney for A. & W. Sprague in that 
document. He had no authority for any such document or pro- 
ceeding. 


925 (Question repeated to the witness.) 
Ans. No. 


(The foregoing cross-examination is taken subject to all objections 
as if specifically noted.—I. H. Southwick, Jr., examiner.) 


Redirect examination by ANprew B. Parton, Esq. : 


Int. 32. Is the property described in the deed from Weeden Berry 
to the Niantic Bank that part of the premises known as Canonchet, 
whereon the homestead house now stands” 

Ans. Yes. 

Int. 33. State whether or not a controversy arose as to the title at 
the sheriff’s sale which resulted in the making of the deed from 
Sheriff Berry to the National Niantic Bank, which controversy was 
not finally adjusted until the giving the deed from the Niantic Bank 
to the A. & W. Sprague Manufacturing Company, Oct. 3, 1866. 

Ans. Yes. It grew out of a portion of the estate sold at the auc- 
tion sale that was exempted in prior‘liens on the property, for which 
a thousand dollars was subsequently allowed. 

Int. 34. Was the deed then passed from the Niantic Bank to the 
A. & W. Sprague Manufacturing Company ? 


Ans. Yes. 
WILLIAM SPRAGUE. 


Subscribed by said William Sprague in my presence this four- 
teenth day of January, A. D. 1554. 


I. H. SOUTHWICK, Jr., Examiner. 


o3d—215 
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Exuipit V. 
A true copy. Attest: I. H. Southwick, Jr., examiner. 


Conditions of sale of the Robinson farm (so called) by the Niantic 
Bank, September 2d, 1863. 


The property will be sold to the highest bidder, the bank reserv- 

ing the right of one bid, and is the same property leased to 

526 and now occupied by John Thompson, being the same prem- 

ises conveyed to said Niantic Bank by sheriff’s deed dated 

May Ist, 1862, said deed purporting to convey 376 acres (more or 

less), and the Niantic Bank will give a warrantee deed of the same, 
except as against the lease of said Thompson, until Ap'l 1, 1864. 

All taxes assessed on said property prior to this date will be paid 
by the bank ; all assessed after this date will be paid by the pur- 
chaser. Possession will be given to the purchaser on the first day of 
April next. The terms of payment will be one-third cash, and the 
balance in two equal payments at twelve and twenty-four months, 
with interest payable semi-annually. 

A bond for a deed will be given by the bank at the first pay- 
ment. ' 

[f the conditions of sale are not immediately complied with to the 
satisfaction Of the auctioneer, the property will be struck off to the 
next highes, bidder or put up again at auction, at his option. 

South Kingston, Sept. 2, 1863. 


JAMES W. ANTHONY, Auctioneer. 


Sold to Ay & W. Sprague for $24,000. 


Put up and struck to A. & W. Sprague, they being highest bid- 
ders. ( | 
| JAMES W. ANTHONY, Auctioneer. 
ExamINew’s Norr.—Attached to the foregoing, which isin manu- 
script, therefappears in print the following notice, apparently cut 
from some newspaper : 


Sales at Auction. 
Elegant country seat for sale at auction. 


The Robinson farm, so called, now occupied by John Thompson, 
Ksq., will be sold at public auction on the premises on Wednesday, 
Sept. 2d, 1863, at 11 o’clock a. m. 

Said farm is situated on the ocean, near Narragansett Pier, in the 
town of South Kingston, R. I., about three miles from the village 
of Wakefield, containing about 375 acres of excellent land, 
a portion of which is wood, with a good orchard, two dwell- 
ing-houses, and other buildings thereon. 

This farm is well adapted for agricultural purposes, and also for 
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building lots for summer residences, the entire eastern boundary 
being upon the Atlantic Ocean. 
Terms made known at the time and place of sale. A warranty 
deed will be given. 
JAMES M. PENDLETON, 
Cashier Niantic Bank. 
Westerly, R. L, Aug. 18th, 1863. 


Exuipit W. 
A true copy. Attest: I. H. Southwick, Jr., examiner. 


Nrantic Bank, WesTERLY, Febru’y 19, 1864. 

Dear Str: The Niantic Bank have sold to A. & W. Sprague the 
Robinson farm, so called, in South Kingston, oecupied by you, and 
under the contract of sale have agreed to give possession thereof to 
said firm on the first day of April next. 

You will therefore surrender up & give possession of said farm to 
them, the said firm of A. & W. Sprague, at the close of your term 
of lease; and if you and they can make satisfactory arrangements 
between yourselves to give them possession thereof sooner, this shall 
be your authority so to do. 


Respectfully yours, &c., JAMES M. PENDLETON. 
To John Thompson, Wakefield. 


ExAMINER’s Note.—The foregoing appears upon the first two 
pages of a sheet of note paper. Upon the third page appears the 
following : 

PROVIDENCE, February 25, 64. 

GENTLEMEN: Pursuant to the aforegoing authority, I, John 

Thompson, lessee in possession of said Robinson farm, do 
528 hereby surrender and deliver up to you full and complete 

possession thereof with the same effect as though done in the 
presence of witnesses on the premises, and hand you herewith the 
keys to the houses and buildings thereon. 


Very truly yours, «c., JOHN THOMPSON. 
To A. & W. Sprague, Providence. 
We hereby assent to the abdve. 
SAM’L RODMAN. 


SA M’L RODMA N, Assignee. 
H. A. HIDDEN, Assignee. 
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EXHIBIT X. 
A true copy. Attest: I. H. Southwick, Jr., examiner. 


WeEsTERLY, September 2d, 1865. 


To the president, directors, and company of the Niantic Bank and 
the president, directors, and company of the National Niantic Bank 


of Westerly, into which said Niantic Bank has been formed or: 


converted, pursuant to the provisions of the national currency 
act of Congress and the provisions of the acts of the General 
Assembly of Rhode Island relative to the winding up of State 
banks for the purpose of the formation or conversion into national 


banks. 


GENTLEMEN: In behalf of the firm of A. & W.Sprague I hereby 
demand from said Niantic Bank or National Niantic Bank of West- 
erly, whichever is authorized to make the same, a warranty deed of 
the Robinson farm,so called,in South Kingston, Rhode Island, in 
accordance with the written terms of sale made by said Niantic 
Bank, dated Sept. 2d, 1863, signed by James W. Anthony, auctioneer 
(who was the agent of said Niantic Bank at time of sale), and de- 
livered to said firm of A. & W. Sprague, free from inecumbrance 

(except as against the lease of John Thompson until April 
529 = lst, 1864), and herewith tender in behalf of said firm of A. 

& W.Sprague the sum of eight thousand two hundred and 
forty dollars in payment of the balance of consideration due this 
day, according to said terms of sale. 

Very respectfully, your ob’t serv’t, 

JOHN A. GARDNER, 
Atl’y for A. & W. Sprague. 


EXAMINER'S Note.—The foregoing appears in manuscript upon 
the first two pages of a sheet of note paper. Upon the third page, 
apparently in the same handwriting, except the signature, appears 
the following: 


I, the subscriber, being the only person present attending to the 
business of said Niantic Bank or National Niantie Bank, have this 
day, at the banking-rooms, at 11 o’clock a. m., at the hands of J. A. 
Gardner, received a document, a true copy of the foregoing, and a 
letter of this date from A. & W. Sprague, stating said Gardner to be 
the att’y of said firm, to demand deed and pay balance of considera- 
tion, and said Gardner at the same time made demand for a deed, 
as above, from me, and has tendered the sum of $8,240 in legal- 
tender currency in payment of balance of consideration as afore- 
said, but Iam unable to give the deed demanded and refuse so to 
do, and further state that the officers of the bank are absent from 
the county. 

Westerly, Sept’r 2, ’65. 

J. HOWARD MORGAN, 


tg 
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WILLIAM SpraGukg, of South Kingston, in the county of Wash- 
ington and State of Rhode Island, being recalled and being sworn 
to testify the truth, the whole truth, and nothing but the truth, and 
examined on the part of the said William Sprague, one of the re- 
spondents in said suit, doth depose and say as follows: 


To questions proposed by ANDREw B. Parton, Esq., of counsel for 
said William Sprague: 


Int. 1. State whether or not there was any agreement between 
you and Mr. Chafee that you should hold possession of the estate in 
controversy until the same should be disposed of by him. 
530 Ans. There was not. 

Int. 2. State whether or not Mr. Chafee has ever been in 
possession of the property, and if you have ever held possession of 
the same under him in any manner or form. 

Ans. Mr. Chafee never has been in possession of the property. I 
never have held possession under Mr. Chafee in any manner or 
form. 


(The foregoing deposition is subject to all objections by counsel 
for Z. Chafee, as if specifically noted.—I. H. Southwick, Jr., exam- 


iner.) 
W. SPRAGUE. 


Subscribed by said William Sprague in my presence this fifteenth 
day of January, A. D. 1884. 
I. H. SOUTHWICK, Jr., Examiner. 


AMASA SpraaGuke, of Cranston, in the county of Providence and 
State of Rhode Island, being sworn to testify the truth, the whole 
truth, and nothing but the truth, and examined on the part of the 
said William Sprague, one of the respondents in said suit, doth de- 
pose and say as follows: 


To questions proposed by ANpREw B. Parton, Esq., of counsel for 
said William Sprague: 

Int. 1. What is your name and where is your residence ? 

Ans. My name is Amasa Sprague, and my residence is the town 
of Cranston. 

Int. 2. Are you a stockholder of the A. & W. Sprague Manufact- 
uring Company; and, if so, to what amount? 

Ans. Yes; I am a stockholder. I don’t know the number of 
shares that I represent now; somewhere in the neighborhood of 
2.500 shares. 

Int. 3. State what official position you held in reference to the A. 
& W. Sprague Manufacturing Company. 

Ans. I was both president and treasurer. 

Int. 4. State when you was elected to the office of president of the 


company. 
Ans. In or about the month of November, 1873. 
o31 Int. 5. Was you the treasurer of the company at that time? 


Ans. I was. 
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Int. 6. How. long did you hold the office of president and treas- 
urer from that time? 

Ans. Up tothe present time from that time. I was the treasurer 
long before that time. 

Int. 7. What was the financial condition of the company in the 
fall of 1873? 

Ans. It was bad. We owed more money than we could pay in a 
panic. 

Int. 8. State whether or not the company made a conveyance of 
its property t. Waterman, Lockwood, and Nightingale on Nov. 28, 
1873, and what led to the making of that assignment; state fully. 

Ans. They did make the assignment to Waterman, Lockwood, and 
Nightingale on Novy. 28, 1873. We had become embarrassed, and 
it was thought that by putting the property in that position to the 
three trustees there was property enough to pay all the indebtedness 
and have a large surplus left; and the creditors had several meet- 
ings, and it was done through their recommendation. It was made 
at the recommendation of the committee of creditors. 

Int. 9. State when and where the deed to the three trustees was 
executed, and whether or not it was accepted by the three trustees 
at that time. 

Ans. It was signed, sealed, and executed to the three trustees on 
the 28th of November, 1873, at Mrs. Fanny Sprague’s house, in 
Young Orchard avenue. The trustees did not ace ept the trust that 
night, but they expected to be able to accept it the next day; but 
the next day came and they warn’t ready to accept the trust, on 
account of personal liability, without the creditors in some way 
would indemnify them from any losses. ‘They refused to accept. 

Int 10. State what was then done in reference to the making of 
the deed by the Spragues and the creditors. 

Aus. The trustees did not accept, and it run on till the first day 
of December following. Then Hopkins & Pomroy, being creditors, 

came to the office and notified me that they proposed to put 
532 on an attachment, as there was nothing being done. I told 

them to wait until morning, and the probability was the 
trustees would accept. They concluded to wait. Then I went to 
Mr. Thurston (between four and five o’clock in the afternoon of the 
Ist of December), and told him what Hopkins & Pomroy proposed 
to do, and he said the thing must be fixed some way or other that 
night. 


(James Tillinghast, of counsel for Z. Chafee, objects to all conver- 
sation.—I. H. Southwick, Jr., examiner.) 


Then he notified his associates of the condition of affairs and 
notified them to meet at Mrs. Fanny Sprague’s house that night. 
They met at Mrs. Fanny Sprague’s that night—Mr. Tillinghast, Mr. 
Thurston, Mr. Gardner, and Mr. Hart, who then were my counsel, 
or were supposed to be—and Mr. Chafee was proposed by these gen- 
tlemen to be the trustee. They sent for Mr. Chafee (that is, the legal 
gentlemen), after looking the matter over, knowing if there warn’t 
something done that night we should be all cov ered over with at- 
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tachments next morning, and Mr. Chafee said that he would accept 
the trust. Then the deeds had been made out and executed to Lock- 
wood, Nightingale, and Waterman, and their names were erased 
and Mr. Chafee’s inserted,and on the acknowledgment the twenty- 
eighth day of November was scratched out and the first day of De- 
cember inserted. After the deeds were complete Mr. Martin, the 
notary, was sent for. He arrived, I should judge, somewhere about 
one o’clock, but he took no new acknowledgment. Mr. Thurston 
and Mr. Gardner questioned the legality of the deed, and Mr. Thurs- 
ton remarked that he hadn’t any time to do it any differently, for it 
must be on record to-morrow morning before nine o'clock. If it 
warn’t we should all be covered over with attachments. Then most 
of the deeds were sent out that night and the town clerks called up, 
and most of them was recorded before nine o’clock in the morning. 

Int.11. What time of the night of Dee. 1 or morning of Dec. 2 
were the deeds completed and sent for record ? 

Ans. It was on the morning of the second. Tuney was finished 
somewhere in the neighborhood of one o'clock of Dec. 2. They were 

sent for record shortly after. 
539 Int. 12. State whether or not this arrangement was made 
for the purpose and with the view to deprive the creditors of 
obtaining their claims against the estate by the ordinary legal pro- 
cesses and of delaying them from obtaining their claims against the 
estate for the period of three years. | 

Ans. Yes; it was all done for that purpose—for delay. 

Int. 13. State whether or not you expected by this arrangement 
that the debts of the company would be paid and the property pre- 
served to a greater or less extent for the benefit of the parties mak- 
ing the deed. 

Ans. Yes, sir; that’s so. 

Int. 14. State whether or not there had been a meeting of the 
stockholders of the company which authorized you as treasurer of 
the company to execute this deed to Chafee prior to Dec. 1, 1873. 

Ans. No, sir; I never had any authority. 

Int. 15. State whether or not you signed or acknowledged that 
deed to Mr. Chafee on the night of Dee. 1, 1873, which you have 
referred to as treasurer of the A. & W.Sprague Manufacturing Com- 
pany or as one of the firm of A. & W. Sprague or for yourself indi- 
vidually. 

Ans. The deed was signed on the twenty-eighth day of Novem- 
ber, sealed and executed on tlie night of the twenty-eighth day of 
November, and never was signed or executed at any other time. 


(Question repeated to the witness.) , 


Ans. No; it had already been signed and acknowledged on the 
28th of November, 1873, to the three trustees. 

Int. 16. State whether or not you bid off the property or a por- 
tion of the property kuown as Canonchet, at a sheriff’s sale; if so, 
state when and under what circumstances. 

Ans. I think that property was bid off at asheriff’s sale in 1862, 
and [ think I bid it off—I know I bid it off—to A. & W. Sprague, 
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and we took immediate possession of it. I bid it off for Governor 
Sprague, and we didn’t take the deed, because there was some trouble 
in the reservation of a grave-yard. The first money was paid, I 
think, and there was a good deal of correspondence in relation to 
this grave-yard. It had been reserved, but the sheriff made no 
reservation of it in his sale, and it went on for a time, and 
534 there was a great deal of correspondence about it, and at last 
it was settled, and then they gave the deed. 
Int. 17. How long has this property been the homestead of Gov- 
ernor Sprague ? 
Ans. I thiuk he moved in there soon after we bought it; some- 
where about 1862. We smoothed up the house a little and moved 
in. > 


(The foregoing direct examination is taken subject toall objections 
as if specifically noted.—J. H. Southwick, Jr., examiner.) 
Cross-examination de bene by JAMes Tituinenast, Esq., of 
counsel for Z. Chafee: 


X Int. 1. As whose counsel were Messrs. Hart, Thurston, Gardner, 
and Tillinghast present at the house of Mrs. Fanny Sprague on 
the evening of Dec. 1, 1873? 

Ans. They was all ther »,and they was supposed to be the Sprague 
counsel. 

X Int. 2. How long prior to that time had Messrs. Thurston and 
Gardner been the counsel of the Sprague family ? 

Ans. For a great many years. Idon’tremember how many; but 
they had both been connected with and done business for the 
Spragues and their different corporations. 

X Int. 3. How happened it, if you bid off the Niantic Bank 
portion of the Canonchet estate at the sheriff’s sale, as you state 
you think you did, that the deed of that sale was made to the Niantic 
Bank ? 

Ans. I can’t tell about that. I bid it off at sheriff’s sale. It 
was some time after the sale before they took the deed, but we took 
possession of it immediately. 

X Int. 4. Please look at the paper, with the advertisement annexed, 
now shown you, being the same of which a copy has been annexed 
to these depositions, marked “ Exhibit V,” and say whether or not 
you recognize them as having seen them before; and, if so, when 
and where. 

Ans. I never saw these papers before. I bought this property at 
a sherift’s sale, and I didn’t pay $24,000 for it, but I bid $25,000 for 
this farm. It wasn’t sold for $24,000. It was struck off to A. & W. 

Sprague for $25,000. : 
535 X Int. 5. You say there was a good deal of correspondence 
with the Niantic Bank respecting that estate. Who conducted 
that correspondence ? 

Ans. I couldn’t tell you, [am sure. I don’t remember. 

X Int. 6. Were you accustomed to keep office copies of your letters 
at that time? 
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Ans. I think so; not so particular as afterwards. 

X Int..7. Did you ever know John Thompson, who formerly 
owned this estate ? 

Ans. No, sir. 

X Int. 8. Do you know who was in possession of that estate at 
the time you bought it? Who was then living there in the house? 

Ans. I think Thompson. 

X Int. 9. Do you know when he finally left it? 

Ans. No; I can’t tell you, but I know I took possession of it when 
I bought it for Governor Sprague. 

X Int. 10. Whatdo you mean by taking possession of it? Did you 
go there to live’ ! 

Ans. No; but I sent my men down there. I used to go down 
there. I didn’t go there to live myself, but I sent my men down 
there to take charge of the property under me, and I was under 
William Sprague. 


(The foregoing cross-examination is taken subject to all objections 
as if specifically noted.—I. H. Southwick, Jr., examiner.) 


AM ASA SPRAG UE. 


Subscribed by said Amasa Sprague in my presence this fifteenth 
day of January, A. D. 1854. 
I. H. SOUTHWICK, Jr., Examiner. 


Circuit Court of the United States, Rhode Island District. 


I, Isaac H. Southwick, Jr., the examiner named in the commission 
hereunto attached, hereby certify that the aforenamed William 
Sprague personally appeared before me on the fourteenth day of 
January, A. D. 1884, at eleven o’clock in the forenoon, at the 

office of the Quidnick Company, No. 6 Exchange street, in 
536 the city of Providence, in said district, and again on the 

fifteenth day of said January, at eleven o'clock in the fore- 
noon, at the office of Andrew L. Patton, Esq., No. 14 Westminister 
street, in said city, and that the aforenamed Amasa Sprague per- 
sonally appeared before me on the fifteenth day of January, A. D. 
1884, at eleven o'clock in the forenoon, at said office of Andrew B. 
Patton, Esq.; that then and there, respectively, as aforesaid, the said 
William Sprague and Amasa Sprague, after being sworn to testify 
the truth, the whole truth, and nothing but the truth, did severally 
and respectively give their foregommg depositions; that said deposi- 
tions were severally reduced to writing by me in the presence of said 
deponents, respectively; that said depositions, when completed, were 
read over to or by said deponents, respectively, and that said de- 
ponents signed their respective depositions in ny presence and in 
the presence of such of the parties or counsel as attended. 

I further certify that the exhibits, V, W, X, annexed to the fore- 
going deposition of William Sprague and authenticated by my sig- 
nature are true copies of the documents referred to in said deposi- 
tion, and that said exhibits were hereunto attached by me. 

04—213 
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I further certify that the foregoing depositions of William and of 
Amasa Sprague were taken at the request of said William Sprague, 
to be used in his behalf at the hearing of a suit in equity now pend- 
ing in said circuit court, wherein Francis D. Moulton is complain- 
ant and Zechariah Chafee and others are respondents. 

[ further certify that Iam not of counsel nor the solicitor of any 
party to said suit, and that I am not interested in any way whatso- 
ever in the event of said suit. 

ISAAC H. SOUTHWICK, Jr., Examiner. 


Depositions of witnesses produced, sworn, and examined the sixth» 
eighth, and tenth days of May, A. D. 1884, at Providence, Rhode 
Island, under and by virtue of a commission, hereunto attached, 
issued out of the circuit court of the United States within and for 
the Rhode Island district, in a suit in equity now pending in said 
court, wherein Francis D. Moulton is complainant and Zechariah 
Chafee and others are respondents, as follows: 


537 Cuarves Biake, of Providence, in the county of Provi- 

dence and State of Rhode Island, being affirmed to testify the 
truth, the whole truth, and nothing but the truth, and examined on 
the part of the said Zechariah Chafee, one of the respondents in said 
suit, doth depose and say as follows: 


To questions proposed by C. Frank Parkuurst, of counsel for 
said Zechariah Chafee: 

Int. 1. What is your name, residence, and occupation ? 

Ans. Charles Blake; Providence; clerk of supreme court. 

Int. 2. How long have you been acting in that capacity ? 

Ans. Nineteen years. 

Int. 5. Will you please produce the original bill in equity— 
People’s Savings Bank et al. v. Zechariah Chafee ef als., No. 1538— 
and the answers thereto, and state whether the said bill and an- 
swers are In your custody as said clerk ? 

Ans. Here is the bill and the joint and several answers of the said 
defendants, and they are in my custody as said clerk. | 

Int. 4. Please examine the original answer to said bill in said case 


ee 
. 


made by the A. & W. Sprague Manufacturing Company, William 
and Amasa Sprague, and others, now shown to you, and state whether 
this paper is now In your custody as clerk, and whether it bears the 
original signatures of the parties joining in said answer, and by 
whom it Is signed. 

Ans. It is in my custody as clerk. It purports to bear the origi- 
nal signatures of the parties joining in said answer, and it is signed 
by the A. & W. Sprague Manufacturing Company, by Amasa 
Sprague, treas., with the corporation seal ; William Sprague, Amasa 
Sprague, Mary Sprague, Fanny Sprague, A. & W. Sprague, Zech- 
ariah Chafee. 

Int. 5. Are those the names of all the defendants to said bill? 

Ans. Yes. 

Int. 6. Please annex to this deposition extracts from sald bill as 
follows: 


' —, 
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From second paragraph on the fourth page, the last three lines 
and a half, to wit: “The respondents aforesaid, excepting said Cha- 
fee, executed a conveyance of their property to said respondent, 
Zechariah Chafee, a single trustee selected by themselves and with- 
out consultation with their creditors and without their knowl- 


edge.” 
038 From the third paragraph on said page: “ That in and by 


said conveyance the grantors therein conveyed to said Chafee 
all that property, real, personal, and mixed, not exempt from attach- 
ment by law and wherever situate.” 

Also the fifth paragraph on the fifth page of said bill: “ There- 
upon the said A. & W. Sprague Manufacturing Company did make, 
execute, and deliver to the said Zechariah Chafee a deed of assign- 
ment of their property upon the trusts and conditions following— 
that is to say, that said Chafee should convert the same into money, 
and the proceeds thereof apply, first, to the payment of all the cred- 
itors of the A. & W. Sprague Manufacturing Company who should 
bring in their claims and extend the time of payment thereof for 
the term of time provided in the conveyance hereinbefore referred 
to, dated Nov. 1, 1873, and, second, to the payment of all other 
creditors of said A. & W. Sprague Manufacturing Company.” 


(Abraham Payne, of counsel for complainant Moulton, objects to 
this question on the ground that it is incom petent and irrelevant to 
the issues in this case. . 

Andrew Bb. Patton, of counsel for William Sprague, one of the de- 
fendants in this suit, objects to this question on the same grounds 
iis stated in the above objection of Abraham Payne.) 


Ans. Thev are embodied in the question addressed to me and are 
correctly extracted from said bill, as I find by comparison. 

Int. 7. Please annex to this deposition extracts from said answer 
as follows: 

from the fourth and fifth pages thereof the following: “ Mean- 
while several weeks had elapsed since the general meeting of the 
creditors, and it had become generally rumored throughout the 
community that the said persons named as trustees would not ac- 
cept the office; and it came to the knowledge of the counsel of the 
A. & W. Sprague Manufacturing Company that it was intended on 
the part of some individual creditors holding large claims to at- 
tempt to secure a preference over other creditors by an attachment 
of the property, which would have frustrated the wishes and pur- 
poses of the creditors as expressed at said meeting and wholly pre- 

vented or greatly embarrassed the execution of any instru- 
539 ment for their equal benefit; that thereupon, and in order 
that the wishes of the great body of the creditors should not 

be thwarted. and that the property should be secured for their equal 
benefit, the said A. & W. Sprague Manufacturing Company and the 
other grantors substituted in place of the said Waterman, Lock wood, 
and Nightingale the name of Zechariah Chafee (who at the last 
Inoment consented to accept the trust), and executed and delivered 
the said trust deed in said bill mentioned.” 
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Also the following extracts from pages 5 and 6 of said answer: 

“And these defendants, further answering, say that creditors came 
in under said trust deed and accepted the mortgage notes to the 
amount of $8,717,450. 

“And these defendants, further answering, admit that, at the in- 
stance of the counsel of the said National Bank of Commerce of 
Providence, a large creditor of the A. & W. Sprague Manufacturing 
Company, the said corporation did execute the assignment, a copy 
whereof is annexed to the complainant’s bill and marked Exhibit 
B, to said Chafee for more effectually securing an equal distribution 
of all its estate and property amoung tle creditors, and the interest 
on the extension notes secured by said first-named convevance Was 
paid or offered to be paid, as in complainant’s bill stated.” 


(Abraham Payne, counsel for said complainant, objects to this 
question on the same grounds stated in his objection to ques- 
tion six.) : 

(A. B. Patton, counsel for said William Sprague, objects to this 
question on tle same grounds.) 


Ans. They are embodied in the question addressed to me and are 
correctly extracted from said answer, as I find by comparison. 

Int. 8. Have you in your possession certified copies of two decrees 
in the cause in equity nuinbered 1927, now pending in the supreme 
court of the State of Rhode Island for Providence county, Quidnick 
Company v. Z. Chafee, trustee; A. & W. Sprague Manufacturing Co., 
Amasa Sprague and William Sprague, as copartners and individ- 

ually, Fanny Sprague and Mary Sprague, and others, the 
o40 =one of said decrees entered on the fifth day of November, 

ISS1, and the other of said decrees entered on the twenty- 
fourth day of May, 1882? If so, will you please annex them to 
this deposition as a part thereof? 


(Abraham Payne objects to this question on the same grounds 
stated in his objection to question six above. 
A. b. Patton objects to this question on the same grounds.) 


Ans. I have them in mv possession and furnish them, to be an- 
nexed as requested. 


(The certified copies referred to are hereto annexed, marked “ Ex- 
hibits Y, Z.’) 
CHARLES BLAKE. 
Subscribed by said Charles Blake, in my presence, this sixth day 


of May, A. D. 1884. 
l. H. SOUTHWICK, Jr., Exvaminer. 


THE QUIDNICK COMPANY ET AL. 429 


Exurpir Y. 


Referred to by Charles Blake in his foregoing deposition. Attest: 
I. H. Southwick, Jr., examiner. 


PROVIDENCE, 88: 
Supreme Court. Oct. Term, 1881. 


QUIDNICK COMPANY 
vs. >In Equity. No. 1927. 
ZECHARIAH CHAFEE ef als. } 


This cause came on to be heard before the full court and was 
argued by counsel for the respective parties; and thereupon, upon 
consideration thereof, it is ordered, adjudged, and decreed— 

First. That the A. & W. Sprague Manufacturing Co. is not in- 
debted to the Quidnick Company under the contract dated December 
ISth, 1873, in the pleadings referred to. 

Second. That the complainant is entitled to an account and re- 
payment of all sums which said defendant Chafee, by virtue of his 
position as treasurer of said Quidnick Company, has used of the 
moneys of or belonging to said Quidnick Company for the payment 
of creditors holding the mortgage notes of said A. & W. Sprague 

Manufacturing Company secured under the trust mortgage 
O41 from said A. & W. Sprague Manufacturing Company to said 

Chafee as trustee in the pleadings mentioned or for the bene- 
fit of his trust estate under said mortgage for purposes not within 
or under said contract of December 18th, 1873, and it is referred to 
Samuel W. Peckham, Esq., as master, to take and state the accounts 
between said parties in respect thereof. 

Third. It appearing that said property cannot be held to await 
such account except at great and ruinous expense, said Chafee is 
hereby directed to proceed and advertise and sell the same and to 
deposit the net proceeds of each and every sale he may make in the 
Rhode Island Hospital Trust Company, in Providence, upon its par- 
ticipation account in his name as trustee, not to be withdrawn except 
by order of this court or some justice thereof, and either party may 
from time to time apply to the court for any directions to said trustee 
in relation to such sales. 

Entered as decree of court, 30th day, O. T., 1881 (Nov. 5, (1881). 


By order: 
HERBERT ALMY, 
Assistant Clerk. 
To be entered. 


J. H. STILNESS, J. S. C. 
P. E. TILLINGHAST, J. 8. C. 


A true copy. 
Attest: CHARLES BLAKE, Clerk. 
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Exuipit Z. 
Referred to by Charles Blake in his foregoing deposition. Attest: 
I. H. Southwick, Jr., examiner. 


Supreme Court. March Term, A. D. 1882. 


PROVIDENCE, 88: 
QJUIDNICK COMPANY 
v. >In Equity. No. 1927. 
Z. CHAFEE et als. { 

This cause came again before this court on this 24th day of May’ 
A. D. 1882, upon the report of Zechariah Chafee, trustee 
542 and assignee, setting forth his failure to effect a sale of the 
estates mentioned in the decree of March 22nd, A. D). 1882, 
under the terms named in said decree, and- that no bidder appeared 
to offer the upset price required by said decree to start the sale, and 
asking for instructions in the premises; and, now upon considera- 
tion of the facts set forth in said report and of the cause, it is ordered, 


adjudged, and decreed— 
First. That the said decree of March 22nd, A. D. 1882, be, and 


the same is hereby, rescinded. 
Second. The third clause of the order of this court entered No- 


vember 5th, A. D. 1881, is hereby revived and _ re-established, with 
the amendment striking out the words “upon its participation ac- 
count” and adding the following: “ Provided, however, that 1f said 
Chafee shall receive an offer for the entire estate for a price satis- 
factory to him he may sell the same at private sale upon terms sub- 
stantially similar, ‘except in 
order of March 22nd, 1882, and in ease of such sale the proceeds re- 
ceived from time to time by the said Chafee may be distributed as 
was provided in said order of Mareh 22nd, 1882."” 
Entered as decree of court, May 24, 1552. 
HERBERT ALMY, 
Assistant Clerk. 


amount. to those embodied in our 


By order: 


enter. 
J. H. STINESS, J.-S. C. 
P. KE. TILLINGHAST, J. 8. C. 


A true copy. 


Attest: CHARLES BLAKE, Clerk. 


CLARENCE H. Guirp, of Providence, in the county of Providence 
and State of Rhode Island, being sworn to testify the truth, the 
whole truth, and nothing but the truth, and examined on the part 
of the said Zechariah Chafee, one of the respondents in said suit, 
doth depose and say as follows to questions proposed by C. Frank 
PARKHURST, of counsel for said Zechariah Chafee: 


Int. 1. Will you examine the signatures to the answer in equity, 


en. 


ain 


—_ ~ 
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No. 1538, which has been produced by Mr. Blake, the former 
543 ~witness? State whether you are familiar with the signatures 
of A. & W. Sprague Manufacturing Company, by Amasa 
Sprague, treasurer; of William Sprague, of Amasa Sprague, of Mary 
Sprague, of Fanny Sprague, of A. & W. Sprague, and whether the 
signatures appended to said answer are the genuine signatures of 
said parties. 
Ans. I have examined the signatures referred to; am familiar 
with the same, and they are all genuine signatures. 


(C. F. Parkhurst reserves the right to recall Mr. Guild, who is 
now excused.—l. H. Southwick, Jr., examiner.) 


Clarence IT. Guild ( Recalled), 


Tuurspay, May 8, 1884. 

Int. 2. Will you please examine the answers in the equity causes 
numbers 877, 878, 982, and 985, of Amasa Sprague, William Sprague, 
and the A. & W. Sprague Manufacturing Company? State whether 
you are familiar with the signatures of said parties, respectively, 
and whether the signatures appended to said answers are the gen- 
uine signatures of the said parties. 

Ans. I have examined the papers in 878, 982, and 983, and find 
the signatures of parties named to be genuine. As to 877, 1 have 
not examined that, the same having been removed, before the ques- 
tion was asked, by the clerk, Mr. Pitman. 


CLARENCE H. GUILD. 


Subscribed by said Clarence H. Guild in my presence this eighth 
day of May, A. D. 1884. 
.. H. SOUTHWICK, Jr., Evaminer. 


CHarLes Hart, of Providence, in the county of Providence and 
State of Rhode Island, being sworn to testify the truth and nothing 
but the truth, and examined on the part of the said Zechariah 
Chafee, one of the respondents in said suit, doth depose and say as 
follows to questions proposed by C. FRANK PARKHURsT, of counsel for 
said Zechariah Chafee: 


Int. 1. State your name, age, residence, and occupation. 
544 Ans. Charles Hart; age, sixty-two; residence, Providence ; 
occupation, lawyer. 

Int. 2. Were you counsel for the A.& W. Sprague Manufacturing 
Company at and before the time of the execution of the trust deed 
of Nov. 1, 1873, a copy of which is annexed to the deposition of 
Zechariah Chafee in this cause; and, if so, were you familiar with 
the circumstances connected with the preparation and execution 
of that deed? 


(A. B. Patton objects to the latter part of this question on the 
ground that it is irrelevant and immaterial to the issues in this 
cause.) 
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Ans. I was. 

Int. 3. Will you state, in such detail as you deem necessary for 
a thorough understanding of the same, the circumstances connected 
with the preparation and execution of that deed ? 


(A. Payne, on behalf of the complainant, objects to this ques- 
tion as calling for information incompetent and irrelevant to any 
issues in this case. 

A. B. Patton objects to this question on the same grounds stated 
in his objection to question two.) 


Ans. In the month of October, 1873, the A. & W. Sprague Manu- 
facturing Company became embarrassed financially, and an ap- 
plication on their behalf was made to the banks in the city of 
Providence for a loan of, I think, a million dollars to enable them 
to tide over their difficulties. At a meeting of the various repre- 
sentatives of banks the proposition was laid before them and a 
committee was appointed to take the proposition into considera- 
tion and report thereon at a future meeting. At a subsequent 
meeting the committee made a report that they considered it inex- 
pedient, for reasons stated, to make the proposed loan, but recom- 
mended that a three years’ extension be given to-the corporation 
and the Spragues, they giving their notes to the creditors, to be 
secured by trust mortgage executed by the corporation and the 
stockholders upon the corporate and their private property, to se- 
cure the payment of the obligation. ‘The committee also reported 
a statement of the assets and liabilities of the corporation and of 

the firm of A. & W. Sprague and the stockholders’ private 
045 property and their private liabilities. Subsequently, early 

in November, a public meeting was called of the creditors 
of the Spragues and creditors of the corporation. In pursuance 
of that call a large meeting was held of the creditors in one of 
the public halls of the city of Providence. The subject-matter of 
such an extension, with mortgage security, was considered by the 
meeting. 

The plan was unanimously adopted by vote, and a committee 
was appointed at that meeting to examine the proposed trust- 
mortgage deed, to employ counsel for it, to select and report the 
names of trustees. That committee and the trustees proposed did 
employ their counsel on behalf of the creditors. Hon. B. F. Thomas, 
of Boston; Abraham Payne and Thomas C. Greene, of Providence, 
and Mr. Smith, of the firm of Martin & Smith, of New York, sub- 
sequently appeared in consultation with the counsel of the Spragues, 
but which particular one or ones of the above named were employed 
by the committee or the trustees I am unable to state; but the 
form of the trust mortgage which had been printed was, for two 
or three weeks subsequent to the meeting, under examination and 
discussion between the gentlemen above named and the counsel 
for the Spragues, slightly modified from time to time and changed 
to meet suggestions of the counsel for the trustees and commit- 
tee of creditors until it got into shape which was satisfactory to 
them. 


¢ 
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The three trustees which were named and agreed upon were 
Amos D. Lockwood, Rufus Waterman, and George C. Nightingale. 
During these weeks in November these trustees were considerin 
whether they could safely accept the trust, in their judgment, a 
that question was discussed at the meetings of the respective coun- 
sel and the committee of creditors; but after much consultation 
and discussion of that question, on the 29th of November, 1873, the 
trustees sent a note to the committee of creditors substantially stating 
that they did not feel that they could accept the trust unless the 
creditors should furnish them with some sort of indemnity against 
what was, by them, I suppose, thought might be possible damage or 
luss to them. ‘The creditors, many of them, had become very impa- 
tient atthe delay in carrying outthe scheme substantially agreed upon 
at the meeting early in November, above referred to. Rumors 

were circulated of intended attachments by creditors dis- 
546 satisfied with this delay, which, if made, it was thought would 

probably defeat the whole scheme of an extension. There- 
upon the Spragues and the officers of the corporation, on the first 
day of December, 1873, took into consideration the subject of executing 
the trust deed as prepared and substantially agreed upon to Zecha- 
riah Chafee, of Providence, instead of the three trustees above named. 
They decided so to do, did so, executing the exact deed which had 
been agreed upon, with only that change, Zechariah Chafee in place 
of the three named above, and such verbal alterations as beeame 
necessary, to wit, substituting trustee for trustees in the deed and the 
singular for the plural wherever it was necessary. The mortgage 
deeds were delivered to Mr. Chafee, and the trust accepted by him 
and subsequently left at the proper offices for record. It was the 
unanimously expressed desire of the committee of creditors during 
these meetings in November that the mills should be kept running, 
it being the expressed opinion of the committee and of the creditors 
generally that with the return of better times, which was speedily 
anticipated, the Spragues would be able to meet the interest of the 
mortgage notes as it accrued and the principal at maturity, and the 
10,000 or 12,000 operatives be kept in employment, and the deed so 
provided to carry out that view—that the mills should be kept run- 
ning. 

Int. 4. Will you state whether or not these proceedings were mat- 
ter of public notoriety ? 


(A. B. Patton objects to this question on the ground that it is 
irrelevant and immaterial and as aot tending to prove the issues in 
this case.) 


Ans. As they were matters of great public interest, they were in- 
evitably of great public notoriety. The proceedings of the meeting 
of creditors held in the hall, as I have mentioned, were reported at 
length in the newspapers in the city of Providence. Several of the 
banks of the city and two of the savings banks were large creditors, 
besides a large body of private creditors, and the whole matter of the 
affairs of the Spragues’ proposed extensidbn and trust deed was the 
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subject of universal talk in the streets during all these weeks prior 
to the execution of the deed to Chafee. 
Int. 5. Will you state why and at whose desire the trust deed was 
executed by the parties other than the corporation ? 
DAT Ans. At the desire of the creditors. ‘The scheme could not 
have been carried out. of an extension unless the Sprague 
stockholders had mortgaged their private property in conjunction 
with the corporation. Moreover, as the manufacturing company 
had not complied with the provisions of the act relating to manu- 
facturing corporations touching the annual returns of the condition 
of the corporation, the stockholders were jointly and severally liable 
for all the debts of the corporation, and, as the law then was, any 
creditor of the corporation, upon any writ issued against the cor- 
poration, could attach the private estate of any stockholder, and upon 
obtaining judgment against the corporation could ievy his execution 
issued thereon upon such private estate of the stockholders. It was 
vital therefore to the interest of the stockholders that they should 
join with the corporation in the deed,and mortgage their private 
estates to secure the obligation of the corporation for which they 
were thus jointly and severally bound. 


(A. B. Patton objects to that part of the answer which states what 
the law is in relation to the liability of stockholders.) 


And, as the report of the committee made to the banks as above 
stated showed that the private assets of the several stockholders was 
largely in excess of their private liabilities, it could do no harm to 
the corporation or the corporate creditors. 

Int. 6. Will you state for what reason the assignments of the 6th 
of April, 1874, made by Amasa, William, A. & W. Sprague, and the 
A. & W. Sprague Manufacturing Company, were executed to Zecha- 
riah Chafee? 

(A. B. Patton objects to this question on the ground that it is 
irrelevant and immaterial.) 


Ans. Subsequent to the execution of the trust mortgage one of 
the creditors of the A. & W. Sprague Manufacturing Company, to 
wit, the National Bank of Commerce, in the city of Providence, filed 
a petition under the national bankrupt act, then in force in the 
district court of the United States in the district of Rhode Island, 
against the corporation and against Amasa and William Sprague 
individually and as copartners under the style of A. & W. Sprague. 

‘This creditor, through its counsel, Charles S. bradley, lisq., 
O48 = proposed that 1f some further instruments satisfactory to the 

creditor and him as their counsel should be executed by the 
corporation and Amasa and William individually and as copartners 
they should withdraw the petition in bankruptey. The instruments 
of April 6th, 1874, referred to, were declared by the creditor and him 
us its counsel to be satisfactory if executed. They were executed 
and the petition in bankruptey was withdrawn. 
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Cross-examination by ABRAHAM Payne, counsel for com- 
plainant, subject to foregoing objection : 


X Int. 1. To your knowledge, were the committee of creditors, 
prior to the execution of the deed te Chafee, consulted as to the pro- 
posed execution of the deed to him? 

Ans. Not to my knowledge. 

X Int. 2. To the best of your recollection, was I present at any 
consultation during the preparation of the trust deed above re- 
ferred to? 

Ans. Most, if not all, of the consultations took place in what was 
called the upstairs room of the office of the A. & W. Sprague Manu- 
facturing Company, on Exchange Place. I should have said that 
Mr. Payne was present on some occasions, but I should not wish to 
be positive about that, but that it was well understood at those con- 
sultations he was of counsel, and so there stated, I am quite positive. 
[ remember distinctly of Mr. B. F. Thomas, of Boston, being there, 
and Mr. Smith, of New York, and I certainly understood, during the 
time of these consultations, that Mr. Payne and Mr. B. F. Thomas 
were associated together. 


Cross-examination by A. B. Parron, counsel for William 
Sprague, respondent, subject to the foregoing objections: 


X Int. 1. Was William Sprague present at the house of Fanny 
Sprague on the evening of Dee. 1, 1873, and did he then execute the 
mortgage deeds spoken of to Zechariah Chafee? 

Ans. He was not present, and, of course, could not have executed 
anv deed then and there. 

X Int. 2. Was vou present at the meeting of the stockholders of 
the A. & W. Sprague Manufacturing Company on the first day of 

December, 1873? 
HAO Ans. | don’t fil present recollect whether | was or not. | 
spent the larger portion of my time, after the embarrassment 
of the Spragues up to the time of the execution of the mortgage deed 
to Chafee, in the office of the A. & W. Sprague Manufacturing Com- 
pany, and it is highly probable that I was present at that meeting. 

X Int. 3. State when and where the corporate meeting referred t6 
was held, if you recollect. 

Ans. I don’t recollect. 

X Int. 4. Was you present at tiie house of Mrs. Fanny Sprague on 
the evening of Nov. 28, 1873 ? 

Ans. I have not the slightest recollection of being. The only even- 
ing I recollect of being there was Sunday evening, Nov. 30, and 
Monday evening, Dee. 1. 

X Int. 5. Did you assist in making the alterations in the mortgage 
deeds referred to on the evening of Dee. 1, 1875? 

Ans. I have no recollection of so doing, but might have done so. 

X Int. 6. Do you know whether or not the mortgage deeds re- 
ferred to bore the signatures of the grantors or mortgagors prior to 
the alteration of the deeds? 

Ans. That is my present recollect—. 


}cF 
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X Int. 7. Did the deeds also bear the acknowledgments of Henry 
Martin, a commissioner for taking acknowlec lements of deeds in this 
State ? 

Ans. I think they did. 

X Int. 8. Did you see the grantors in these deeds acknowledge 
their signatures to these deeds before Henry Martin on the evening 
of Dee. Z 1873? 

Ans. At 11 o’clock on that evening, or thereabouts, Henry Mar- 
tin was sent for, to my knowledge, for the express purpose of taking 
the acknowledgment of such of the grantors as were there present. 
I know that he came; I can see him there now in the house with 
the deeds in his hand, some of them, taking acknowledgments. 
There were only three persons to acknowledge, and I know they 
were there that evening. 

X Int. 9. State the names of the persons. 

Ans. Mary Sprague, Fanny Sprague, and Amasa Sprague. 

550 Redirect examination by Mr. PARKHURST: 

Int. 7. State for whom or what ones of the grantors of said trust 
deed of Noy. 1, 1873, Amasa Sprague executed and acknowledged 
the same, other than himself individually. 

Ans. For the corporation and the firm of A. & W. Sprague. 


CHAS. HART. 


Subscribed by said Charles Hart in my presence this 6th day of 
May, A. D. 1884. 7 
I. H. SOUTHWICK, Jr., Examiner. 


Office of C. Frank Parkhurst, } 37 Weybosset street, Providence, 
R. 1., room 22, May 6, 1884, 2 p. m.—Adjourned until 3 p. m. of 
same day at same place. 


I. H. SOUTHWICK, Jr., Examiner. 


JAMES TILLINGHAST, of Providence, in the county of Providence 
and State of Rhode Island, being sworn to testify the truth, the 
whole truth, and nothing but the truth, and examined on the part 
of the said Zechariah C h: afee, one of the respondents 1 in said suit, 
doth depose and say as follows : 


To questions proposed by C. Frank Parkuurst, of counsel for 
said Zechariah Chafee : : 

Int. 1. What is your name, age, residence, and oce upation ? 

Ans. James Tillinghast; age,55; Providence; attorney-at-law. 

Int. 2. Are you one of the counsel who engaged with Mr. Hart in 
the preparation of the trust mortgage spoken of by Mr. Hart in his 
deposition ; and, if so, were any, and what, other counsel engaged 
with you in its preparation ? 

Ans. I am,and was engaged with him and other counsel in those 
matters referred to by him from the 29th of October, 1873. The 
other counsel acting particularly with us as counsel for the Messrs. 
Sprague at that time were Benjamin IF. Thurston and the late 
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John A. Gardner. After the public meeting of the creditors 
551 in the public hall referred to by Mr. Hart, which, I think, 

was on the 6th of November, 1873, other counsel were called 
in consultation with us in behalf of the creditors and of the then 
proposed trustees, Messrs. Lockwood, Nightingale, and Waterman, 
Messrs. Benj. F. Thomas, of Boston, and Mr. Smith, of the firm of 
Martin & Smith, of New York city. These two last gentlemen, par- 
ticularly, met with us during that month of November in putting 
the trust mortgage into form satisfactory to the creditors, and some 
time during that month, I can’t say just what date, Mr. Thomas C. 
Greene came into consultation with us, acting for the then proposed 
trustees or for some one or more of them, and I recollect partic- 
ularly of going to Boston with Mr. Greene—I think it was on the 
19th of November—to consult with Mr. Henry W. Paine, of that 
city, in reference to these matters, and particularly the form of the 
trust mortgage. 

Int. 3. Have you heard the deposition given by Mr. Hart this 
morning in thisease? And, if so, state whether you are cognizant of 
the facts and circumstances therein related by him in regard to the 
preparation, execution, and delivery of said trust mortgage and as- 
signinents, and whether you agree with him in his statement of 
those facts and circumstances substantially. 

(In behalf of Mr. Moulton, Abram Payne, Esq., waives all objec- 
tion to the form of this question if the information called for by it 
is competent or relevant to the issues in this case; but I object to 
the question on the ground that the information called for is incom- 
petent and irrelevant to the issues in this case. 

A. B. Patton makes the same waiver and objection on the part of 
William Sprague, one of the respondents.) 


Ans. I was present and heard Mr. Hart testify to-day, and I was 
at the time cognizant of the circumstances attending the preparation, 
execution, and delivery to Mr. Chafee of the trust mortgage deed 
and the deeds of assignment of April 6, 1874, and I do agree with 
Mr. Hart substantially in his statement of these circumstances, and 
believe that he has stated them correctly. I add, as I recollect, if 
I am not mistaken, a complete copy of the mortgage deed to Mr. 
Chafee was published in the Providence Morning Journal of Dec. 3, 
1873. 


552 Cross-examination by A. B. Parron, on behalf of William 
Sprague, respondent : 


X Int. 1. When did you cease to be counsel for the A. & W. 
Sprague Manufacturing Company and become counsel for Mr. 
Zechariah Chafee? 

Ans. I am not aware that I have been discharged as counsel for 
the A.& W. Sprague Manufacturing Company. Technically, I never 
was their counsel as adverse to the trusts of the mortgage. I be- 
came one of the counsel for Mr. Chafee as trustee immediately upon 
his acceptance of the trust, and remained so up to the present time. 
X Int. 2. Was it the same with the other counsel who were asso- 
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ciated with you as counsel of the A. & W. Sprague Manufacturing 
Company at the time of the making of the trust mortgage deed ? 

Ans. I can only speak from general understanding. I believe 
Mr. Hart and myself were both retained on the same day, Oct. 29, 
1873. Messrs. Thurston and Gardner had for many years, as I un- 
derstand, been counsel for the Messrs. Sprague and the Sprague 
families and the A. & W. Sprague Manufacturing Company. We 
all, as I understand, became counsel for Mr. Chafee. 

X Int. 3. Do you and your associates still remain so? 

Ans. We do. 

X Int. 4. Was you present at the meeting of the stockholders of 
the A. & W. Sprague Manufacturing Company on the evening of 
Dec. 1, 1873? If so, state when and where the meeting was held. 

Ans. I was present at the house of anny Sprague on the evening 
of Dec. 1, 1875, and it is my recollection that there was a meeting 
of the stockholders then held at her house. 

X Int. 5. State, if you know, what stockholders of the company 
participated in that meeting. 

Ans. To the best of my recollection, there were then present that 
evening Mrs. Fanny Sprague, Mrs. Mary Sprague, and Mr. Amasa 
Sprague, either in person or by proxy, and it is my impression that 
Amasa Sprague held the proxy of William’ Sprague, but of this I 

am not entirely certain. 
O09 X Int. 6. Can you state what time of the evening the meet- 
Ing was held? 

Ans. I ean only say I went there in the early part of the evening 
and remained there until after midnight. I cannot say just what 
hour. 

X Int. 7. Did you take part in making the erasures and alter- 
ations in the deeds of Nov. ‘ IS/5, at the house of Mrs. anny 
Sprague on the evening of Dec. 1, 1875? 

Ans. You mean, | presume, the erasing with a pen the printed 
names of Messrs. Lockwood, Nightingale, and “Waterman and the 
insertion of the name of Mr. Zechariah Chafee as trsutee and the 
formal alterations of the pronouns where necessary ; 1f that is what 
you mean, | did, at least to the extent ef changing one of the draft 
deeds; whether more than one I cannot say. 

X Int. 8. Were the signatures of the grantors on the deeds prior 
to the making of these alterations ? 

Ans. My present impression is that they were—that is, the grantors. 
Mr. Chafee signed them afterwards. 

X Int. 9. State whether or not the deeds also bore the signature 
of Henry Martin, a commissioner qualified to take the acknowl- 
edgment of deeds, purporting that the deeds had been acknowl- 
edged before him. 

Ans. I cannot say. I know Mr. Martin came there for the pur- 
pose of taking acknowledgments. 

X Int. 10. State whether or not you saw any of the parties 
grantors that night acknowledge the deeds before Mr. Henry Martin ; 
if so, who. 

Ans. From my personal recollection I cannot say that I was 
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standing immediately by Mr. Martin when he took the acknowl- 
edgments. 

X Int. 11. State the reasons which led to the making of the trust 
deed at so late an hour on the evening of Dee. 1, 1873; whether or 
not it was to prevent attachments from being levied upon the prop- 
erty. 

Ans. That was not the reason for their being executed so late 
that evening, though it was an inducing reason for their being exe- 

cuted at that time,as we had some reason to suppose that one 
554 creditor firm at least, who was known to be favorable to the 

settlement to be effected by the trust mortgage and desirous 
of seeing it carried out if it could be, had expressed themselves to 
the effect that their patience was worn out on account of the delay 
of the expected trustees in accepting the trust, and unless the trust 
was completed would probably attach. 

X Int. 12. Was this fact known to the Spragues and Mr. Chafee 
at the time of executing the deed ? 

Ans. I cannot say. I had reason to suppose that Mr. Amasa 
Sprague had heard of it. Whether it was known to others of the 
Spragues or to Mr. Chafee I do not know. 

JAMES TILLINGHAST. 


Subscribec by said James Tillinghast in my presence this sixth 
day of May, A. D. 1884. 
l. H. SOUTHWICK, Jr., Examiner. 


Office of C. Frank Parkhurst, May 6, 1884, 4.30 p. m.—Adjourned 
to Thursday, May 8, 1884, at 10 a. m., at the same place. 


Deposition of Henry V. A. Joslin. 


Henry V. A. Josiry, of Providence, in the county of Providence 
and State of Rhode Island, being sworn to testify the truth, the whole 
truth, and nothing but the truth, and examined on the part of the 
said Zechariah Chafee, one of the respondents in said suit, doth de- 
pose and say as follows: 

To questions proposed by C. Frank Parkuurst, of counsel for 
said Zechariah Chafee: 

Int. 1. State your name, age, residence, and occupation. 

Ans. Henry V.A. Joslin; age,thirty-eight years; residence, Provi- 
dence; occupation, city clerk of tht city of Providence. 

Int. 2. As city clerk do you have charge of the books and papers 

showing the returns made by corporations located in the 
555 city of Providence under the statute laws of the State of 
Rhode Island since 1864? 

Ans. I do. 

Int. 3. Have you examined those books and papers for the pur- 
pose of determining whether any returns of any kird have been 
made to the city clerk or recorded upon his books relating to the A. 
& W. Sprague Manufacturing Company, as required by said statute 
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law? And if you have, state what, if any, returns have been so 
made. 


(Abraham Payne, of counsel for complainant Moulton, objects to 
this question on the ground that it calls for information immaterial 
to any issue in this case. 

A. B. Patton, for respondent, Wm. Sprague, objects on the same 
grounds.) 

Ans. I have so examined and find no returns whatever have been 
so made. 

Int. 4. Is there or has there been since 1864 any town — of Provi- 


dence or any other office to which such returns could have by law — 


been made except that of city clerk’ of said city of Providence ? 
Ans. ‘There has not. 


» 


Cross-examination by A. B. Parron, Esq., subject to above 
objection : 

X Int. 1. Does any return appear upen the records you have 
spoken of made by any of the stockholders of the A. & W. Sprague 
Manufacturing Company ? 

Ans. There does not, to my knowledge. I have examined the 
records and find no return made by any stockholder of the A.& W. 
Sprague Manufacturing Company. 


HENRY VY. A. JOSLIN. 


Subscribed by said Henry V. A. Joslin in my presence this ninth 
day of May, A. D. 1884. 
| : I. H. SOUTHWICK, Jr., Lvaminer. : 


556 Deposition of The ary R. Davis. 


Henry KR. Davis, of Providence, in the county of Providence 
and State of Rhode Island, being sworn to testify the truth, the 
whole truth, and nothing but the truth, and examined on the part 
of the said Zechariah Chafee, one of the respondents in said sult, 
doth depose and say as follows: 


To questions proposed by C. FrRaNkK PArRKuURsT, of counsel for 
said Zechariah Chafee: 

Int. 1. What is your name, age, residence, and occupation, and 
what was your occupation in December, 1873 ? 

Ans. Henry R. Davis; age, forty-five years; residence, Providence, 
R. I.; occupation, cashier of the Providence Journal ; occupation in 
December, 1873, the same as now. 

Int. 2. Was the paper published daily in November, 1873? 

Ans. Yes, sir; except Sunday. 

Int. 3. Whether or not in the Journal of Dec. 3, 1873, there was 
published a card purporting to be signed by Messrs. King, Howard, 
Hopkins, and Remington. 


(Abraham Payne, for complainant Moulton, objects this ques- 
tion as calling for information immaterial to any issue ip this ease. 
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A. B. Patton objects on behalf of respondent, William Sprague, 
for same reason.) 

Ans. There was. 

Int. 4. Where is the original paper from which that was pub- 
lished ? 

Ans. Probably it was not saved. 

Int. 5. What is the practice at the Journal office about saving such 
papers ? 

Ans. Not to preserve them unless requested to do so. 

Int. 6. Please produce and annex to your deposition a copy of the 
eard that was published in the Journal. 


(Abraham Payne makes the same objection as above; A. B. Pat- 
ton also the same.) 


Ans. This is a copy. 


(The copy of the card referred to is hereunto attached find marked 
“Exhibit AA.”) ' 


557 Int. 7. Whether or not on the same Dec. 3, 1873, there was 
also published in the same issue of the Daily Journal a full 
copy of the trust mortgage deed from A. & W. Sprague Manufact- 
uring Company, Wm. Sprague, Mary Sprague, Amasa Sprague, 
Fanny Sprague, and A. & W. Sprague to Zechariah Chafee, and 
whether the same is substantially a complete copy of the trust mort- 
gage deed, Exhibit A, annexed to the deposition of Zechariah Chafee 
in this cause. | 
(Abraham Payne makes same objection as above; A. B. Patton 
also same objection.) 


Ans. It was published, and appears to be a complete copy of the 
trust mortgage deed marked as stated. 
HENRY R. DAVIS. 


Subscribed by the said Henry R. Davis in my presence this eighth 
day of May, A. D. 1884. | 
I. H. SOUTHWICK, Jr., Examiner. 


Exuipit AA. 


Referred to by Henry R. Davis in his foregoing deposition and by 
him produced and furnished to me as part of his answer to ques- 
tion 6 of his said deposition. 


Attest: I. H. Southwick, Jr., examiner. 


The undersigned, members of the committee appointed by the 
creditors of the A. & W. Sprague Manufacturing Company, deem it 
their duty to say that, although the substitution of Mr. Zechariah 
Chafee for the gentlemen named in the deed of trust was without 
their knowledge, in view of the unwillingness of those gentlemen to 
accept said trust without important guaranties on the part of the 
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creditors, they consider the selection and acceptance of Mr. Chafee 
as entirely proper and expedient. 

From a long personal acquaintance with Mr. Chafee they are en- 
abled to: testify to his eminent fitness for the position, and, fully 
believing that the interests of the creditors will be best subserved 
by a general co-operation with the trustee, they earnestly urge all 

the parties in interest to assist in the faithful execution of 
558 thetrust. Mr. Ricker, the other member of the committee, 
being in New York, has not been consulted in regard to this 
expression. 
(Signed) WM. J. KING. 
WM. H. HOPKINS. 
HENRY HOWARD. 
DANIEL REMINGTON. 


Deposition of Henry Pitman. 
i ! 


Henry Pirman, of Providence, in the county of Providence and 
State of Rhode Island, being sworn to testify the truth, the whole 
truth, and nothing but the truth, and examined on the part of the 
said Zechariah Chafee, one of the respondents in said suit, doth de- 
pose and say as follows: 


To questions proposed by C. Frank PARKuURs?, of counsel for 
said Zechariah Chafee: | 

Int. 1. State your name, age, residence, and occupation. 

Ans. Henry Pitman; age, sixty-one; residence, Providence; oc- 
cupation, clerk of the United States cireuit court. 

Int. 2. How long have you been acting in that capacity ? 

Ans. About thirty-two years. 2 

Int. 5. Have you before you original bill in equity No. 877, Wm. 
S. Hoyt against Amasa Sprague, William Sprague, A. & W. Sprague 
Manufacturing Company, et al., produced from the records of your 
court? 

Ans. I have. 

Int. 4. Please annex to this deposition a certified copy of that por- 
tion of said bill in equity beginning on page 33 thereof and para- 
graph marked “99” and ending in paragraph marked “ 100,” down 
to and including the words “trust deed ;” also of that portion be- 
ginning on page 34 thereof and paragraph marked “ 101” and end- 
ing in said paragraph with the words “ probate court; ” also certified 
copy of specific interrogatory No. 19, included in said bill of com- 
plaint and found on page 42 thereof. 


(Abraham Payne, on behalf of the complainant Moulton, 
559 objects to this question as calling for information immaterial, 
incompetent, and irrelevant to any issue in this case. 
A. B. Patton, on behalf of the respondent, William Sprague, ob- 
jects for the same reasons.) 


Ans. These are the copies called for by the questions. 
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(The copies referred to are hereunto annexed, marked “ Exhibits 
BB, CC, DD.”) 

int. 5. Have you before you the original answers of William 
Sprague, Amasa Sprague, and the A. & W. Sprague Manufacturing 
Company to the said bill in equity; are the same produced from the 
files and records of your court, and whose signatures do the said 
answer purport to bear? 

Ans. I have; they are produced from the files of my court, and 
they purport to bear the signatures of William Sprague, Aiasa 
Sprague, and the A. & W. Sprague Manufacturing Company, by 
Amasa Sprague, treasurer, respectively. 

Int. 6. Do said answers bear a jurat; and, if so, before whom and 
when do they purport to have been sworn ? 

Ans. They do; and they purport to have been sworn to the 
twelfth day of May, 1876, before Joseph 5. Pitman, commissioner of 
U.S. circuit court for the district of Rhode Island. 

Int. 7. Please to annex to this deposition certified copies of al! 
those portions of said answers of Amasa and William Sprague re- 
lating to allegations, marked “ Exhibits BB and CC,” and Int. 19, 
marked “ Exhibit DD,” beginning on manuscript page 7 of said an- 
swer of said William Sprague, with the last paragraph on the ninth 
page of the answer of said Amasa Sprague, both said paragraphs 
beginning with the words “ this defendant admits” and ending with 
the words “of said corporation,” and including also the specific an- 
swers to said Int. No. 19 in said bill, on page 12 of the answer of said 
William Sprague and on page 16 of the answer of said Amasa 
Sprague. 

(The documents called for are hereunto annexed, marked “ Ex- 
hibits EE, FF.” 

Abraham Payne makes the same objection to this question as 
above; A. B. Patton also the same objection.) 


Ans. I will furnish copies of the same, to be annexed. 

560 Int. 8. Please annex to this deposition a certified copy of 

all that portion of said answer of said A. & W. Sprague Man- 
ufacturing Company relating to the allegations hereinbefore exliib- 
ited, beginning on manuscript page 6 of said answer with the words 
“and this defendant admits,” including the rest of said sixth page, 
the whole of the seventh page, and the first paragraph of the eighth 
page. 

(Abraham Payne objects to this question on the same grounds as 
above; A. B. Patton also on same grounds.) 

Ans. I annex copy of the same. 

(The copy referred to is hereunto annexed, marked “ Exhibit 
GG.”) 

Int. 9. Have you before you original bills in equity numbered 
878, 982, and 983, being, respectively, cases Charles G. Francklyn et 
ux. against Amasa Sprague, William Sprague, A. & W. Sprague 
Manufacturing Company, et als. ; J. Bowers Lee and wife against the 
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same, and Fdwin Hoyt against the same, and are all the same pro- 
duced from the record of your court ? 

Ans. I have them before me, and they are produced from the rec- 
ords of my court. 

Int. 10. Please annex to this deposition certified copies of those 
portions of each of said bills in equity beginning and ending with 
the same words as particularly described in Int. 4 and covering the 
same subject-matter. 


(Abraham Payne and A. B. Patton, Esqs., make same objection as 
before.) 


Ans. I will annex the same. 


(The copies referred to are hereunto annexed, marked “ Exhibits 
BB, CC, DD.”) 


Int. 11. Please annex also certified copies of Int. No. 19 in bills in 
equity No. 878 and 983, and of Int. 14 in bill in equity No. 982. 


(A. Payne and A. B. Patton make the same objection as before.) 
Ans. I will annex the same. 
(Hereunto annexed, marked “ Exhibit DD.”) 


Int. 12. Have you before you the original answers of William 

Sprague, Amasa Sprague, and A. & W. Sprague Manufactur- 

561 ing Company in each of the bills in equity numbered 878, 

982, and 983, respectively; are the same produced from the 

files and records of your court, and whose signatures does each of 
said answérs purport to bear? 

Ans. I have them before me; they are produced from the records 
of my court, and they purport to bear the signatures of William 
Sprague, Amasa Sprague, and A. & W. Sprague Manufacturing 
Company, by Amasa Sprague, treasurer, respectively. 

Int. 13. When and before whom does each of said answers pur- 
port to be sworn ? 

Ans. No. 878 purports to be sworn before Joseph 8S. Pitman, 
United States commissioner, on the twelfth day of May, 1876; Nos. 
982 and 983 before C. Frank Parkhurst, notary public, on the sixth 
day of April, 1880. 

Int. 14. Please annex to this deposition certified copies of all that 
portion of each of said answers relating to the several allegations 
and interrogatories referred to in Int’s 10 and 11 of this deposition, 
beginning and ending with the same words specified in interroga- 
tories numbered 7 and 8 in this deposition. 


ined 


(A. Payne and A. B. Patton make the same objections as before.) 


Ans. I annex copies of the same. 


(The copies called for are hereunto annexed, marked “Exhibits 
EE, FF, GG.”) 


HENRY PITMAN. 
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Subserived by said Henry Pitman in my presence this eighth 
day of May, A. D. 1884. 
I. H. SOUTHWICK, Jr., Examiner. 


Exuipit BB. 


It is agreed by the respective counsel present that the following 
is a true and correct copy called for by Exhibit — in each of the 
several instances referred to in the foregoing deposition of Henry 
Pitman. 


Attest: I. H. SOUTHWICK, Jr., Examiner. 


562 “ Your orator further shows that in November, 1873, the A. 

& W. Sprague Manufacturing Company became embarrassed, 
aud shortly thereafter the said company executed a trust deed of all 
its property to the defendant, Zechariah Chafee, in which trust deed 
the said Amasa and William Sprague, individually and as copart- 
ners under the firm name of A. & W. Sprague, and also the said 
Mary Sprague and Fanny joined, and that by subsequent instru- 
ments, executed in April, 1574, the said A. & W. Sprague Manufact- 
uring Company and the said Amasa and William Sprague, as com- 
posing the firm of A. & W. Sprague, conveyed and assigned all their 
property to the said Zechariah Chafee for the benefit of creditors; 
and he alleges that the said Chafee now has or pretends to have all 
the property so assigned in his possession and control, and to be 
vested with the title thereof, which he claims to bold for the benefit 
of the creditors of each and every of the persons and corporations 
who have executed the said assignment and trust deed.” 


Exuipsit CC. 


It is agreed by the respective counsel present that the following isa 
true and correct copy called for by Exhibit — in each of the several 
instances referred to in the foregoing deposition of Heury Pitman. 

Attest: I. H. SOUTHWICK, Jr., Examiner. 


“That all of such property and assets having been turned over 
and conveyed to said A. & W. Sprague Manufacturing Company, 
and thereafter to the defendant, Zechariah Chafee, as hereinbefore 
rverred, the said defendants, Mary Sprague and William Sprague, 
have no property in their possession which can be reached by the 
said probate court.” 


563 Exureir DD. 


It is agreed by the respective counsel present that the following is 
a true and correct copy called for by Exhibit — in each of the sev- 
eral instances referred to in the foregoing deposition of Henry Pit- 
man, 


Attest: I. H. SOUTHWICK, Jr., Examiner. 
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19. “ Whether the several deeds of trust purporting to have been 
executed by the A.& W. Sprague Manufacturing Company and others 
_- . ~~ e “— . . . > “)?? 

to Zechariah Chafee and referred to in this bill were so executed? 


Nore.—The defendants, Amasa and William Sprague, respectively, 

. * . al é » > 

are required to answer interrogations numbered, respectively, 2, 9, 9, 
6, 7, 8, 9, 10, 11, 14, 15, 18, 19. 


Exuisit EE. 


It is agreed by the respective counsel present that the following 1s 
a true and correct copy called for by Exhibit — in each of the sev- 
eral instances referred to in the foregoing deposition of Henry Pit- 
man. 

Attest: l H. SOUTHWICK, Jr., Examiner. 


This defendant admits that he was a member of the copartnership 
of Hoyt, Sprague & Co., and that said copartnership carried on a 
commission business, and further admits that in the months of 
September and October, 1873, the said firm of Hoyt, Sprague & Co., 
and also the A. & W. Sprague Manufacturing Company, became em- 
barrassed and suspended payment; and this defendant also admits 
that the said corporation has duly executed trust deeds of convey- 
ance of all its property to Zechariah Cliafee for the benefit of all its 
creditors, and said Chafee now is vested with the title thereunder 
for the benetit of creditors of all the property of said corporation. 


564 Exuipir FF. 


[t is agreed by the respective counsel present that the following 
is a true and correct copy called for by Exhibit — in each of the 
several instances referred to in the foregoing deposition of Henry 
Pitman. 

Attest: l. H. SOUTHWICK, Jn., Examiner. 


19. “ The several deeds of trust referred to in this interrogatory 
were executed.” 


Eexuipir GG. 


[It is agreed by the respective counsel present that the following 
is a true and correct copy called for by Exhibit — in each of the 
several instances referred to in the foregoing deposition of Henry 
Pitman. : 

Attest: I. H. SOUTHWICK, Jr., Examiner. 


And this defendant admits that, in consequence of the financial 
disasters of the country in the fall of 1873, said firm of Hoyt, 
Spragues & Co. and this defendant became embarrassed, and said 
Hoyt, Spragues & Co. suspended payment in New York, whereby 
this defendant was also compelled to suspend payment, and after- 
wards did, on the first day of December, 1873, execute and deliver 
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to Zechariah Chafee a trust deed of all its property, bearing date 
jhe first day of November, 1873, in trust and mortgage to secure 
such of its creditors as should, within nine months from the date of 
said deed, bring in and surrender and discharge or agree to extend 
the time for the payment of their respective debts, and accept there- 
for the notes of this defendant, bearing even date therewith and pay- 
uble three years from Jauuary Ist, 1874, with interest thereafter, 
payable semi-annually, at the rate of seven and three-tenths per 
centum per annum, till the principal sum was paid, in which mort- 
gage deed the said Amasa and William —, individually and as co- 
partners, and the said Mary Sprague and Fanny Sprague, did also 
join, they all being’ stockholders in this defendant corporation, 

and as such individually liable for all its debts,and the said 
465  Amasa and William, as copartners, being also endorsers upon 

the great mass of the outstanding liabilities of this defend- 
ant, and also did thereafterwards, on the sixth day of April, 1874, 
execute and deliver to said Chafee a general assignment of all its 
property— 

First. For the payment in full, if the assigned property proved 
sutlicient, otherwise ratably, of all the claims of its creditors which 
had then been, or should thereafter within said nine months be, 
brought in under said trust mortgage, and extended for the term 
of time provided therein and the notes secured thereby as aforesaid. 

Secondly. The residue to apply in full, if sufficient, otherwise rat- 
ably, in payment of all other creditors of this défendant, and which 
deed of assignment did also provide, among other things, that said 
Chafee might allow this defendant to run its mills and print works 
if he deemed it for the best interest of creditors so to do, under 
which provision, there having been no default under the mortgage, 
this defendant has remained in possession of its mills and print 
works, carrying on the business thereof and applying the profits of 
the same to the payment of the interest under the mortgage. 

This defendant avers that within the said nine months creditors 
representing to the amount of $8,717,450, being all but two of the 
creditors of the corporation, did come in under said trust mortgage 
and assent to its terms and accept the extension mortgage notes 
thereunder, and thereupon did either surrender and discharge or 
agree to extend the time of payment of their original debts accord- 
ingly. 

Deposition of Rufus Waterman. 


Rurus WatrerMAN, of Providence, in the county of Providence 
and State of Rhode Island, being sworn to testify the truth, the 
whole truth, and nothing but the truth, and examined on the part 
of the said Zechariah Chafee, one of the respondents in said suit, 
doth depose and say as follows : 

To questions proposed by C. Frank Parkuukst, of counsel for 
said Zechariah Chafee: 

566 Int. 1. Please give your name, age, residence, and occupa- 
tion. 
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Ans. Rufus Waterman; sixty-seven years; Providence; merchant. 

Int. 2. Were you, in October, 1873, connected with any bank in 
Providence ; and, if yes, what bank ? 

Ans. The National Exchange Bank and the Providence Institution 
for Savings. 

Int. 5. Whether or not there was a gathering of gentlemen repre- 
senting several banks of Providence that month to consider any propo- 
sitions from A. & W. Sprague Manufacturing Company; and, if 
yes, where the meeting was held and how many banks were repre- 
sented. 


(Abraham Payne, on behalf of complainant, objects to this ques- 
tion as immaterial. 

A. B. Patton, on behalf of respondent, William Sprague, objects 
for the same reason.) 


Ans. There was, and the meetings were held in the Merchants’ 
Bank directors’ room. Idon’t know how many banks; the creditor 
banks or a large proportion of them. 

Int. 4. Whether or not the meeting was confined to creditors of 
the A. & W. Sprague Manufacturing Company. 


(A. Payne and A. b. Patton make the same objection as above.) 


Ans. The meeting was called for the purpose of considering a loan 
to the Spragues. ‘There were quite a number of people standing 
around there. 

Int. 5. Whether or not you were one of the committee appointed 
at one of these meetings. 

Ans. I was. 

Int. 6. Whether or not you acted as such committee man. 

Ans. I did. 

Int. 7. How much time did you give to the duties of that com- 
inittee ? 

Ans. ‘Two or three days. 

Int. 8. Did that committee make a report, and was said report 
printed ? 

Ans. They did, and it was printed. 

Int. 9. Have you here a printed copy of that report, and will you 
annex it to this deposition ? 


567 (A. Payne objects to this question as incompetent, irrele- 
vant, and immaterial.) 
Ans. I have; there it is. 
(The report referred to is hereunto annexed, marked “ Exhibit 
HH.”) 
RUFUS WATERMAN, 


Subscribed by said Rufus Waterman in my presence this eighth 
day of May, A. D. 1884. 


l. H. SOUTHWICK, Jr., Examiner. 
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Referred to by Rufus Waterman in his foregoing deposition. 


PROVIDENCE, October 31, 1873. 

The committee appointed at a meeting of the representatives of 
various banks of the city of Providence to investigate the affairs of 
the A. & W. Sprague Manufacturing Company and the various con- 
cerns depending upon it respectfully report they have given the 
whole subject their earnest and careful attention, and from the ac- 
counts which the company has placed before them they find— 

The A. & W. Sprague Manufacturing Company comprises: Mrs. 
Fanny Sprague, Mrs. Mary Sprague, Mr. Amasa Sprague, Senator 
William Sprague, and two sons and two daughters of Mr. Edwin 


Hoyt. 
rk ' 
rhe assets of this corporation consist of— 


tl fee ee nee 
UI: I chisiicesces sicteeslacendal cl alet ails ncen nine 


76,000 spindles 
42,000 spindles 


118,000 spindles 


Which we value at $15 per spindle, and which includes 
a large number of houses and many acres of land-_-_- 
455 shares of the 5,000 shares of the Quidnick.Company, 
Ob GEt S00 cncendsenccttinmcequeesnces cnn 


(The condition of this company will be shown in 
subsequent account.) 
568 United States Flax Manufacturing Company, 
33,000 spindles used in manufacturing print 
ObOtne, 06 BiBic.wcncsnier ncinnienincines wpntintandiee iain 
Cranston Print Works, with houses and lands belonging 
60 1b an cwwcce coce co cceans conese cone cs cn eseeedeens 
Augusta (Me.) estate, including 40,000 spindles (which 
property has recently been valued by disinterested 
parties at $1,482,000) ..ccnns ccccccc concascesnnouus 
Bank and other stocks (after striking out a large amount 
as worthless or of doubtful value)----..-----...--.. 
Real estate in Cranston and elsewhere (upon basis of 2}e. 
per foot in Cranston and moderate valuations elsewhere) 


as per Schedule A ...ccancqcadcocencsenavmsmennne . 
Cash advanced to the following companies: 
Rhode Island Horseshoe Company-----.--. --- 49,000 
Sprague Mowing Machine Company --.------- 613,000 
Comstock Foundry Company --------------- 7,000 
Point Street Tron Works <..oo««occccc-cc-cue 168008 
Wilcox Caloric Engine Company .----.------ 37,000 
American Horse Nail Company -.-.-- oavusoweth 14,000 

TE OLE a a ee 982,000 


Ty 


1,770,000 


170,000 


495,000 
1,100,000 


1,200,000 
1,044,000 


3,615,500 
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VEE DE cincncnconceccapeadeseen eee 633,000 
Personal man’f’g property in various mills and = 
works, including prints and goods in store ..-.-.--.--- 1,750,000 
A. & W. Sprague (their indebtedness, see personal ac- 
mntemt Geblow in) q. «<0 din wien wicnncnmmcnmaiada | ae 
Se BING oo cc onss sheen eee $180,000 
Notes receivable (considered good) ..-------- 60,000 
Accounts receivable (cons idered =~ »sseeee 240,000 
| 480,000 
Due from Wm. Sprague, adm’r estate Byron er 53,000 
Wm. Sprague’s special in Wight & Tillinghast ---.---- 150,000 
Morgan me ee ae Mone Le mbeeer ere T I 50,000 
City” OG Atieiehs GORE bende cciucwedes sucemee 57 OOO 
Landed property, not specified above, in Kansas and 
elsewhere, costing $124,000, estimated --..-.....---- 50,000 


569 The indebtedness of the corporation is upon notes 


and acceptances —......- eT RPA Ore IR Ee HO A 3,150,000 
i Oe Sire I isaac tte ins ecersts nk Whcnnicansie taint es aad 307 OOO 
Due Wm. Sprague, guardian (Hoyt’s) ....-..----.---- 220,000 
Collins and Fenn (advances on goods) -..------------- 306,000 
EEE AE AIS ME TO EER MeO EET 50,000 
Flax Co.’s accounts and SRS RROD a SOT AON Fro 150,000 
Cotton, cloth, call loans, and other accounts siilieliaesiiiiaaitiaas i 730,000 
Hoyt, Spragues & Co.’s acceptances outstand- 
TP ninciend eet inihiaaaaciaidiieeeninis com calcein $5,462,300 
Less amount due from H. 8. Co. .....------ 2,065,000 


3,097,200 


ee 


$8,290,300 


The private property of the stockholders in this mcvesiiiiels is 
liable for the company debts. 

The tirm of A. & W. Sprague, both members of which are stock- 
holders in the corporation, has assetts as follows: 


1,654 shares First National Bank, Providence... .----- 165,400 
500 “ Second National Bank, Providence..-. ..-~- 50,000 
2,164 " RPSeO, SA OE Be ecient eee 809.336 
215 “ Washington & Georgetown R. R. Co., at 70- 15,050 
1,855 “  Kennebee Land and Lumber Co., at 100__- 185,500 
7 7 is, Aa: I ON mies tice cede 700 
200 > R. I. Safe Deposit Co. (total, 500) ---..-.-- 20,000 
Kennebec Land and Lumber Co. account... -.---__ 18,587 
Real estate in Maine (lumber land) ~.------ --. badiuaiinaes 20,000 
UU TN I Gi ii teem a 116,000 
ree I iis hin sticeet ce ah th oe in eaten dapanieasia avtibiaie eidlikalaiinaaan SO,500 
Coburn Land Company (400,000 acres)... -...-....---- 1,457,000 
Roel Bik Ga I a ov instincts nina 23,000 


$2,061,073 


5 saa 


pre GOR 


vo 


“ — 
i . 
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70 Liabilities: 

Wm. Sprague, trustee for Almyra Sprague....-.-..-.-. 124,000 
A. & W. Sprague Manufacturing Company --.--.----- 1,375,000 
SES DRTC ivi dee wentinnenntniiibienn len ost eiehaigranea 1,109,000 
W as. Bpraguss INGIVIGURL ROOD. ncn ccccocccnmmnen 25,000 


$2,633,000 


In addition to these assets is the interest of A. & W. Sprague in 
Hoyt, Spragues & Company, valued at $850,000. : 


The individual property of Mrs. Fanny Spragug is— 


802 shares Quidnick Company... .....<.-«.esseeseen« 300,000 
One-third homestead estate and life interest in balance, 
fee of thirds being in A. & W. (total value reckoned 
ROTC) acecsen ssntsintne tk tetiiietgey aieaalaidiae imesaiiannisinia 125,000 
House on Young Orchard Ave. and lots on Pitman 
BOE ccm ae cone cance coeuedengsine édenmewmuenneee 60,000 
BORE SOCKS... .c.ccce acnncecuees seeoteneimee 10,000 
Mrs. Mary Sprague has— 
601 shares Quidnick Co@ipeny..... cese cecncndipmebee 228.140 
Pomeetend G0tete... .<cnanedcésteinenndschauaunneee 100,000 
DORE COCR cas einen »- idecieiinien: anepneantiminiowad wicinenct sealed 100,000 
Amasa Sprague— 
Ladd farm, Warwick, 180 acres, with houses and other 
DUNGINGS.. ccccaacseunchamde (nue counsocenemmmnee 70,000 
William Sprague— 
Waesntneten GtntOR cna o.cdiecccccncccecessunmenens 130,000 
Land and houses, Peace street, Providence (40,000 feet). 25,000 
Hoyt children— 
816 shares Quidnick Company...... --.. -.....-..... 005,184 
Due from Wm. Sprague, guardian (other individual prop- 
erty of these nct known)-.-..----- no awn mann: taipaliel 220,000 


$1,678,32 


O71 The further assets and liabilities of the A. & W. Sprague 

Manufacturing Company appear to be for }¢¢ of the Perkins 
Sheet-Iron Company ‘(the remaining seven shares being owned by 
responsible parties). 
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This company’s assets amount to..----.--.-. .--------- $481,000 
From which deduct depreciated machinery (of a 
total valuation of $26,000) -..--.--......-.-.. $20,000 
And stock of Sprague Mowing Machine Com. 
I scisinitsiaisitahikeniptaesdbihcomiealinalleiapnamessiniabnianimilil 225,000 
| 245,000 
RE LEST LEO GT ET ON $236,000 
The liabilities are (chiefly in notes)... ..-.-.-..-..---- 545,000 
Leaving excess of indebtedness____--_ -....----. $309,000 
Of which we place A. & W.S. liable for 132, $293,000. 
The Sprague Mowing Machine Co. (of which the Perkins 
Sheet-Iron Co. own ?, but for the debts of which A. W. 
& S. are reliable to full amount, other stockholders con- 
tributing ;4, of this three-quarter interest) have assets 
including one-half of Comstock Foundry Company’s 
CSR PO, OY ce OES RO EEO eT He NT idsmiiaiiie $514,000 
We deduct for depreciation ---- - siaeainieinecicitiniiconentalialiisaiiadaia 44,000 
| $470,000 
PRN aise: sniieinte seiniaieneeannstinrmenses sinhieeatiaiinaisaiatianiage - 702,000 
Leaving indebtedness in excess of assets.._--.----. $232,000 


The Wilcox Caloric and Steam Engine Co. have assets standing 
upon their books, $48,700. 


Ee A aL PN aera! Nb Hii io Poe $15,000 
IE IID ss ies si cintnitrtnsdincnsenittbwciceanceninitanmiiniaala cae gee 53,000 
Balance, being excess of liabilities-_....-.---.---- $38,000 


One-half of the stock of this Co. belongs to A. & W.S.; }, at least, 
is owned by responsible parties. We count the indebtedness of A. 
& W.S. as $ of above balance, $27,143. 


572 Theassets of the R. Il. Horseshoe Co. by their books 


I Or eicctinicincavnssnisiiccincvicaiiapiaci eas $527,000 

BE le OOS sinncigis nem nitinvnnnmnip neeamealiidlniiann 10,000 
$517,000 

EOI A TI NE RO 240,000 
RRs A RN Rae ENE eR aS $277,000 


1183 of this company belongs to the Perkins Sheet-Iron Co., 
and makes this item in their assets good, but does not add further 
to this account, because included in assets of Perkins Sheet-Iron Co., 
as above. 


| ay 


aay 
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The Comstock Foundry Company (another corporation) 


have assets, considered good, amounting to....------ $163,000 
ARG TADENR sc. nccccccnseocece cece cee 89,000 
OD cc cambinecys once adie ae $74,000 


© 


Of which A. & W. Spragu 
or $13,350. 

We have arrived at the value of the Quidnick Company’s prop- 
erty, as per following statement, given in verification of previous 
figures: 


lanufacturing Company own #4; 


Quidnick, two mills... 31,000 spindles. 
BORE EE vinci clint 27,000 . 
58,000 - Ob Bien wibicliinn $1,450,000 


(This covers 268 acres of land and many houses and 
stores. ) 


Due from A. & W. Sprague Manufacturing Company--- 296,000 
Personal Preperty .... 200 cncnnccnas ceneneewimmnennal 125,000 
TOURS conn coucadunmdmecennneueeaeeeesees $1,871,000 


Divided into 5,000 shares. 
Liabilities, none. 


O73 With reference to the affairs of the Atlantic De Laine Com- 

pany, we find that neither the A. & W. Sprague Manufactur- 
ing Company nor either of its stockholders are stockholders in that 
corporation. 

Hoyt, Spragues & Company are under acceptance for the De Laine 
Company for $2,200,000, and the De Laine Co. owe Hoyt, Spragues 
& Co. on account $2,000,000 more. 

Estimating the fixed property of the mill company at one-half the 
valuation which stands against it upon its books, say $2,400,000, the 
De Laine Company can pay at least $3,000,000 upon its indebtedness 
to Hoyt, Spragues & Company, so that the assets of Hoyt, Spragues 
& Company may be reduced by $1,200,000, in the event that the 
property of the De Laine Co. shrinks to the extent of 50 per cent. of 
its appraised value. 

We come now to the value of the interests of Amasa & William 
Sprague in the house of Hoyt, Spragues & Co. 

The statement made by this house says the indebtedness, outside 
of A. & W. Sprague Atlantic and Riverside, is about $900,000, ail 
covered by sales or by goods on hand. 


After careful review of their books they estimate copart- 


nership assets in excess of liabilities........-..----- $2,200,000 
Mr. Hoyt estimates his private property at ---.-------- 1 500,000 
Leaving available assets at.....--.....-...- -- $3,700,000 


Which may be affected by the three accounts above mentioned. 
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We consider Mr. Hoyt’s interest in H.S. & Co. and his private 
property makes the account of the De Laine Co. with H.S. & Co 
good, he being a stockholder in the De Laine Co. 

574 = If thisiscorrect, the interest of Amasa & William 
Sprague in the house of H.8. & Co. will add to 
their assets, as previously estimated ....---.-..----- $850,000 


Unless there is loss by the Riverside Mill, which is not 
probable. 
As the result of all this examination, we consider the 

assets of the A. & W. Sprague M’f’g Co. to be_------ 19,495,247 
And the liabilities of the A. & W. Sprague M’f’g Co..-- 11,475,443 


Gs eins eine nesters indies slinihiine sits ae 


Your committee, in making the above detailed report of the con- 
dition of the A. & W. Sprague Manufacturing Company, have en- 
deavored to comply fully with the spirit of the following resolutions 
under which they were created: 


Resolved, That, in the opinion of the representatives of the banks 
of this city, aid ought to be extended to the A. & W.Sprague Manu- 
facturing Company to enable it to meet its maturing obligations, 
provided committee shall, upon examination of the affairs of 
the company, report that the sum of one million dollars requested 
will be sufficient to meet the probable requirements of the company, 
and provided that the mortgage security offered therefor shall be 
sufficient. 

Resolved, That James Y. Smith, Seth Padelford, Rufus Waterman, 
and George I. Wilson be a committee to make the examination, and 
said committee are authorized to take the opinion of counsel upon 
the validity of the proposed mortgage. 

To determine whether the mortgage proposed would be valid and 
free from objection under the provisions of the bankrupt act, they 
were compelled to ascertain whether the amount of aid asked would, 
in all reasonable probability, be sufficient to enable the company to 

\ meet its maturing obligations in the regular course of business. The 
unsettled condition of financial affairs and of business at the pres- 
ent time and the large amount of obligations of the company ma- 
turing during the next ninety days preclude the possibility of your 

committee reporting that the sum of one million dollars would 
575 enable the company to meet its engagements regularly in the 

future, and, as in the event of a failure to do so the validity 
of the security might be questioned, vour committee, under the 
advice of counsel, are of opinion that the sum asked for cannot 
safely be furnished. 

Upon coming to this conclusion your committee were requested 
by the company to express their recommendation of the best course 

to be taken, under the circumstances, to enable the company to 

secure to its creditors the payment of their claims and to preserve 
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as far as possible from shrinkage the vast available property in the 
hands of the company. 

They therefore recommended that the A. & W. Sprague M’f’g Co. 
and the individuals comprising that corporation mortgage all their 
property to three trustees, who shall practically have all control 
and management of the entire property. 

‘These trustees to issue notes to an amount which shall fully cover 
the amount of present indebtedness, these obligations having three 
years to run and drawing semi-annual interest at the rate of seven 
and three-tenths per cent. per annum, with the right reserved to pay 
five per cent. of the debt as often asin their judgment shall be 
practicable. 

It is believed that all the creditors will accept these evidences of 
indebtedness, and if the trustees have the full authority asked for 
them they will be able to avert a great calamity to thousands of 
operatives, make the mill properties valuable, prevent an immense 
further shrinkage of values, and pay in full the indebtedness of the 
A. & W. Sprague Manufacturing Company, together with that of all 
its depending establishments. 

It being the duty of the trustees to convert the property and pay 
the debts at as early a day as possible, it is not unlikely that the 
whole indebtedness may be cancelled in much less time than the 
three years. : 

Respectfully submitted, 
JAS. Y. SMITH, 
SETH PADELFORD, 
RUFUS WATERMAN, 
GEO. F. WILSON, 
Committee. 


576 Deposition of Henry Howard, 


Henry Howarp, of Coventry, in the county of Kent, in the State 
of Rhode Island, being sworn to testify the truth, the whole truth, 
and nothing but the truth, and examined on the part of the said 
Zechariah Chafee, one of the respondents in said suit, doth depose 
and say as follows: 


To questions proposed by C. Frank PArkuvrst, of counsel for said 
Zechariah Chafee : 


Int. 1. What is vour name, age, residence, and occupation ? 

Ans. Henry Howard; age, fifty-eight; Coventry, R.'1.; occupa- 
tion, manufacturer. 

Int. 2. Were you on the committee of creditors of the A. & W. 
Sprague M’f’g — in November, 1873? 

Ans. | was named as one of the first committee in my absence. 

Int. 3. Were you a creditor or did you represent any creditor? 

Ans. I was not a creditor directly, but I was a stockholder in va- 
rious corporations. 
Int. 4. Whether or not that committee took any action about or 
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consequent upon the appointment of Mr. Chafee as trustee, and, if 
yes, what action. 


(A. B. Patton, on behalf of Wm. Sprague, respondent, objects to 
this question as immaterial.) 


Ans. I don’t think the committee to which you referred, or at 
least to which I referred, took any action. My declining to be a 
member of it, as 1 remember, broke that committee up. It seems 
to me now that I was afterwards put on another and larger com- 
mittee, whose duty it was to see what could be done in regard to 
the selection of a committee to act as trustees. As the matter now 
comes to me as I talk about it, | perceive that I should have said, 
perhaps, trustees instead of committee, when I referred to my first 
appointinent. I was named as one of three to whom the property 
should be intrusted, in the first place, and after that as one of a com- 
mittee of five, and on that committee I did act. But that was ap- 

pointed for the purpose of trying to get some trustees to take 
577 the property, 1 think. Yes, the committee did take some 

action. If I remember, there were several boards of trustees 
suggested. Finally, there wasone which, I think, was made up of Amos 
D. Lockwood, George C. Nightingale, and Rufus Waterman. We 
were very desirous that they should serve. There was a meeting 
held in Weeden’s building, | think, in the office of Thomas C. 
(;reene. Messrs. Lockwood, Nightingale, and Waterman were pres- 
ent, with Mr. Payne and Mr. Greene, I think, as their counsel. They 
were very desirousof having it determined whether they would become 
in any event personally liable. The matter was discussed pretty 
generally. We endeavored to get those gentlemen to stand on this 
board. AsI recall it, they retired with Mr. Payne, and probably 
Mr. Greene, to another room connected with the office, and when 
they came back it was understood by us that Mr. Payne deciined to 
give them the assurance as to their freedom from liability which 
they required. I don’t mean to say that that was a positive and 
express refusal on Mr. Payne’s part; but I was satisfied that he 
would not give them any such assurance, and went to Mr. James 
Tillinghast, who was present as counsel for the Spragues, and told 
him it would be of no use to make any further effort to get those 
gentlemen to act. The meeting broke up without anything being 
done, and the next day, I think, I heard of Mr. Chafee’s appoint- 
ment. ‘The general desire on the part of the creditors was that there 
should be some trust conveyance made by the Spragues. This com- 
mittee of five held a meeting in Deacon King’s office and took some 
action in the direction of approving Mr. Chafee’s appointment, the 
object being to tranquillize, so to speak, the feeling in the com- 
munity. 

Int. 5. Do you recollect whether at that meeting a card was pre- 
pared for publication by the committee? 


(A. B. Patton objects to this question as immaterial.) 


Ans. Yes; I believe there was. 
Int. 6. Do you recollect what was done with it? 
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(A. B. Patton objects to this question as immaterial.) 


Ans. I think it was signed by four (one of that committee was a 
New Yorker) and published in the papers. 
Int. 7. To what did it relate? 


(A. B. Patton makes same objection.) 


578 Ans. It was in the direction of showing our approval of 
Mr. Chafee’s appointment, although we knew nothing about 
it until it was done. 

Int. 8. Whether or not you have been engaged in the manufact- 
ure of cotton goods, and to what extent. 

Ans. I have been engaged in that business about twenty-five 
years. 

Int. 9. In what way ? 

Ans. Sometimes as selling agent ; sometimes in the management 
of mills as president of companies. 

Int. 10. Have you any personal knowledge of any mills known 
as the Sprague Mills ; and, if so, what ones? 

Ans. | suppose I have been in all of the Rhode Island mills and 
the Baltic. My residence has been within about three miles of the 
mills on the Pawtuxet river. 

Int. 11. Was there not a great commercial panic in the autumn 
of 1873? 

Ans. Yes, sir; about that time. 

Int. 12. Whether or not that panic affected the salable value of 
these mills; and, if so, to what extent. 


(A. B. Patton objects to this question as incompetent, irrelevant, 
and immaterial, it also not appearing that the witness has competent 
knowledge to testify to the fact.) 


Ans. Very materially ; to such an exteut that it would not have 
been thought advisable to sell them at that time. 

Int. 18. What, in your judgment, is the effect upon the property 
value of such mills in stopping their operation and ceasing to run 
them ? 


(A. B. Patton makes the same objection as the last.) 


Ans. Very injurious; no doubt of that. 
Int. 14. Why? 


(A. B. Patton objects for same reason stated in objection last re- 
ferred to.) 


Ans. For various reasons. It is understood among manufactur- 
ers that machinery itself deteriorates more when mills are still than 
when they are running—the machinery rusts. Itis very bad 
579 to have the help scatter. Theeffect is also rather demoraliz- 
ing when the mills are still; they become unpopular with the 
help. There is another reason, not often thought of, perhaps, in 
this—mills which are running all the time keep up with the im- 
provements as they are made from time to time, while those which 
are still become antiquated. 
58—213 
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Int. 15. Is there ordinarily any difference in the salable value of a 
cotton mill in operation and of one idle; and, if there is, is that dif- 
ference great or little, and which way ? 


(A. B. Patton objects to this question as immaterial.) 


Ans. That would depend upon how long a mill was still. If it 
had been still a long time the difference would be considerable. A 
mill would ordinarily sell much better if it was running, other 
things being equal. 


Cross-examination by A. B. Parron, Esq., subject to his ob- 
jections: 


X Int. 1. Do you recollect what time of the day the meeting you 
have referred to as being held in the office of Thomas C. Greene, 
Esq., was held? 

Ans. Yes. 

X Int. 2. What time? 

Ans. It was in the early evening. The gas was lighted, I remem- 
ber. 

X Int. 3. About how long did the interview last? 

Ans. I should think something like an hour. I'don’t remember 
exactly, of course. 

X Int. 4. Were the creditors consulted by the committee who issued 
the card referred to in your direct examination approving Mr. 
Chafee’s appointment before the issuing of said card? 

Ans. I can’t remember anything in regard to ordinary conversa- 
tion upon the subject. I have no recollection of any meeting of 
the creditors. The action of the committee, however, was in accord- 
ance with the general feeling of the creditors, so far as that came to 
my knowledge. 

HENRY HOWAR 


Subscribed by said Henry Howard in my presence this eighth 
day of May, A. D. 1884. 


I. H. SOUTHWICK, Jr., Examiner. 


5SO Stipulation No. 1. 


Francis D. Mouton ) 
v. Eq. No 2030 
ZECHARIAH CHAFEE et al. 

In the above-entitled cause it is stipulated and agreed that the 
copy of the deposition of William J. King, taken in the case of 
Zechariah Chafee v. Fourth National Bank et al. for use in the su- 
preme judicial court of the State of Maine, may be read in evidence 
as if formally taken herein, subject to all objections, which said copy 
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is hereunto annexed and marked “ Exhibit II” and made a part of 
this stipulation. 
FRANCIS D. MOULTON, 
By his solicitors, A. & A. D. PAYNE. 
WILLIAM SPRAGUE, 
By his solicitor, A. B. PATTON. 
| EVAN RANDOLPH, 
- $< By his solicitors of record, MOWRY & COMSTOCK, 
By R. B. COMSTOCK. 
ZECHARIAH CHAFEE, 
Trustee and Assignee, 
By his solicitor, C. FRANK PARKHURST. 
T. C. GREENE, Receiver, 
By MINER & ROELKER, Solicitors. 
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581 Exutsir II. 
Referred to in the foregoing stipulation No. 1. 
Attest: I. H. Southwick, Jr., examiner. 


ZECHARIAH CHAFEE 
vs. >In Equity. 
FourtH NATIONAL BAnkK et al. i : 


Provipence, R. 1L., March 19, 1879. 
4 Present: William L. Putnam, for complainant; William S. 
Opdyke and James D. Fessenden, for defendants. 


Deposition of Wiiti1aAM J. Kine for complainant, he first having 

been sworn to testify the truth in the matter in controversy. 
Questions by Wm. L. Putnam, Esq. : 

Int. 1. What is your name, age, residence, and occupation ? 

A. My name is Wm. J. King; age, 75; Providence, R. I.; dealer 
in cotton; my firm’s name is W. J. King & Son. 

Int. 2. How long have you been in business in Providence? 

A. Ihave been in business on my own account since 1836, as 
dealer in cotton. 

Int. 3. Were your firm creditors of A. & W. Sprague Manufact- 
uring Company November 1, 1873; and, if yes, for about what 
amount? 


(Objected to as immaterial.) 


A. We were creditors to the amount of two handred and thirty- 
two thousand dollars for cotton sold them. 

Int. 4. Were you or not present at a meeting of the creditors of 
the A. & W. Sprague Manufacturing Company November 6, 1873, 
or thereabouts; and, if yes, where was it held and how many others 
were present? 


(Objected to as immaterial, as things done by other parties.) 
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A. I was present at the meeting called at 11 o’clock a. m., on 
Thursday, November 6, at the Horse Guards’ armory, in Provi- 
dence. The room was full; the number I cannot state. It was a 
large hall. 


582 Int. 5. Whether or not there had been public notice given 
of that meeting. 
(Objected to as immaterial.) 
A. There was. 
Int. 6. Whether or not any committee was appointed at that meet- 
ing; and, if yes, for what purpose and who composed it. 
(Same objection as to No. 4 question.) 


A. There was a committee appointed at that meeting; committee 
were composed of five, Wm. J. King, Henry Howard, W. H. Hop- 
kins, and Daniel Remington, all of Providence, and J. L. Riker, of 
New York. They were appointed to examine a trust deed and 
submit the same to counsel and nominate trustees. 

Int. 7. How much of the day was the meeting in session ? 

A. I do not recollect the time; the committee reported the same 
day. 

(Objected to as immaterial, things done by other parties.) 


Int. 8. Whether or not there was considerable discussion at the 
meeting. 

(Same objection.) 

A. 'There was a long and animated discussion. 


Int. 9. Whether or not the final action of the meeting was unani- 
mous. 


(Same objection.) 


A ; Yes. 


Int. 10. Whether or not any person was made chairman of the 
com mittee. 


(Same objection.) 


A. Wm. J. King was chairman and J. L. Riker was secretary. 

Int. 11. Was not Mr. Riker a creditor of the A. & W. Sprague 
Manufacturing Company; and, if yes, for what amount and what 
was his occupation ? 

(Same objection.} 


A. He stated he was a creditor,and I think the amount was sixty 
thousand dollars, payable in gold; he was a drug dealer. 

Int. 12. What was the residence of Mr. Hopkins and _ his occupa- 
tion? Was he a creditor and to what amount? 

(Same objection.) 


583 A. His residence is Providence; occupation a coal dealer ; 
he was a creditor toa very large amount; I don't know the 
amount. 
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Int. 13. What was the residence of Daniel Remington and his 
occupation? Was he a creditor and to what amount? 


(Same objection.) 


A. Providence; dealer in cotton and cotton goods. He wasa cred- 


itor to a large amount. | 
Int. 14. Where did Mr. Howard then reside, and what official 


position then did he occupy ? 

(Same objection.) 

A. [should say out of town, near Providence; don’t know whether 
he was Governor or not at the time. He was a manufacturer of 
cotton goods. 

Int. 15. Was he a director in any bank? 

(Same objection.) 

A. Lam not sure about that. 

Int. 16. Please state whether this committee nominated trustees ; 
and, if yes, who they were. 

(Same objection.) 


A. They did nominate three—Rufus Waterman, Amos D. Lock- 
wood, George C. Nightingale. 

Int. 17. Whether the committee or any of them did employ coun- 
sel; and, if yes, what counsel. 

(Same objection.) 

A. I think they did; I think Judge B. F. Thomas, of Boston, 
Abraham Payne, of Providence; I am not quite sure whether this 
committee employed Thos. C. Greene or the proposed trustee. 

Int. 18. Whether or not a Mr. Smith, of New York, was employed 
as counsel ; and, if so, by whom. 

(Same objection.) 

A. He was employed to examine the deed of trust by the com- 


mittee. 

Int. 19. Do you recollect the name of his firm in New York? 

A. I do not recollect. 

Int. 20. Was it or not Martin & Smith ? 

A. [ think it was. 

Int. 21. Whether or not he was a lawyer of apparent experience 
and ability. ; 


584 (Same objection.) 


A. Evidently of marked ability and large experience. 

Int. 22. Please state what was done by these lawyers the com- 
mittee employed in relation to this deed of trust, if anything. 

(Objected to on the same ground as above; also as inadmissible 
and as hearsay.) 


A. They were several days examining it very critically, sentence 


462 JOHN S. JENCKS ET AL., EXECUTORS, &C., VS. 


by sentence and word by word. They made such alterations as 
they thought necessary. 

Int. 23. Whether or not the A. & W. Sprague Manufacturing 
Company were represented by counsel at these meetings. 

(Same objection. 


A. Yes, sir. 

Int. 24. Whether or not any of the committee of creditors were 
present at these meetings or any of them. 

(Same objection.) 


A. Thev were most of the time. 
Int. 25. Whether or not, as the result of these meetings, the form 
of the trust deed was agreed upon. 


(Same objection.). 


A. Yes, sir. 
Int, 26. Whether or not such form was satisfactory or otherwise 
to the committee and their counsel. 


(Samre objection.) 


A. It was fully. 
Int. 27. Whether or not that trust deed was afterward executed 
by A. & W. Sprague Manufacturing Company. 


(Same objection.) 


A. I didn’t see it executed. 
Int. 28. Do you — what became of the original form of that 
deed that was approved by the committee and their counsel ? 


(Same objection.) 


A. I don’t know. , 

Int. 29. Whether or not the gentlemen named as trustees finally 
executed the deed as trustees. 
(Same objection.) 

A. They did not. 

[nt. 30. State whether or not you received on or about November 
29, 1875, a letter from them in relation thereto. 


089 (Same objection.) 


A. I did receive a letter from them as chairman of the committee 
by their attorney, Mr. Pavne. I have not the letter. 

Int. 31. Do you know where that letter is? 

A. I do not. 

Int. 32. Have you a copy of that letter ? 

A. I have not. 

Int. 33. Please examine the paper produced to you and state 
whether, to your best recollection, it is a copy of that letter. 
A. It is, and I annex it to this deposition. 
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(Objected to as immaterial, but no objection as to secondary evi- 
dence.) 


Int. 34. Whether or not after that letter was.received the name of 
Mr. Chafee was substituted as trustee ; and, if so, by whom ? 


(Same objection.) 


A. After receiving this letter we were in great trouble to know 
what to do, the Spragues’ lawyer fearing every moment that attach- 
ment would be put upon the property, as many claims were due. 
We pressed the trustees to reconsider, and they replied they were 
unwilling to take any hazard in this business, but they would prob- 
ably go to Boston the next day and see Judge Thomas about it; 
but the next day, early in the morning, it was announced that Mr. 
Zechariah Chafee had been appointed and accepted the deed of trust, 
it being necessary to protect the property from attachment imme- 
diately. 

Int. 35. How long had you then been in consultation with the 
three persons appointed as trustees in this matter? 


Same objection.) 


A. I should say from the 6th to the 29th of November, 1873? 
Int. 36. Whether or not any of the committee objected to the 
substitution of Mr. Chafee as trustee. , 


(Same objection.) 


A. None that I know of. 

Int. 37. How long have you known Mr. Chafee? 

A. For many years. 

Int. 38. Whether or not at that time you considered him a 
suitable man for this trust. 


586 (Same objection.) 


A. I knew of no man in Rhode Island or elsewhere that I thought 
as suitable. 

Int. 39. Whether or not you, in your individual capacity or as 
chairman of the committee, made any objection to the appointment 
of Mr. Chafee as trustee. 


(Same objection.) 


A. No, sir; I did not. ’ 

Int. 40. Whether or not any members of the committee made any 
such objection, either to you or to the officers of the corporation, 
within your knowledge. 


(Same objection.) 


A. No, sir. 
Int. 41. Please examine paper marked “ No. 2, H. P., clerk circuit 
court,” and state whether you are familiar with the same. 
A. Iam. 
Int. 42. Please state whether the same differs in any particulars 
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committee and their counsel; and, if at all, in what particulars. 


(Same objection.) 


A. I should say that this was just what the attorneys and com- 
mittee approved, so. far as my knowledgeextends. I cannot remem- 


ber the details of words and sentences. 

Int. 43. Whether or not the identical paper here produced has 
been in your personal possession for a long time. 

A. Yes, sir. . 

Int. 44. Whether or not you are familiar with its contents. 

A. Yes, sir. 

Int. 45. Whether or not you have ever observed in it any change 
from the form approved by the committee and their counsel, except 
the name of the trustee. 

A. No, sir. 

Int. 46. Whether or not you, in November, 1873, considered it for 
the interest of the creditors that the property should be wound up 
and sold out or should be operated in the manner provided by the 
form of the trust deed. 


(Same objection.) 


587 A. It was expected that the mills and print works should 

be run, as before, for the interest of the creditors. (Reads 
deed of trust: “And whereas the preservation of the manufacturing 
properties of said A. & W. Sprague Manufacturing Company and 
the best interest — creditors require, to prevent great loss and shrink- 
age, that the business of the mills and print works shall in the 
meantime be continued.”) 


(Objected to as not being responsive.) 


[In my opinion it was for the interest of the creditors to run the 
mills, emphatically. 

Int. 47. Did you at that time hear any different opinion expressed 
by any of the creditors or by any member of the committee? 


(Same objection, and also as hearsay.) 
A. No, sir. 
Cross-examination. 
Questions by JAMes D. FEssENDEN, Esq.: 


X Int. 48. State whether or not the committee, of which you are 
a member, were consulted in regard to the appointment of Mr. 
Chafee, as trustee, before the execution of the trust deed. 

A. They were not. 

X Int. 49. Are you a party to a suit or bill in equity brought by 
a large number of the creditors of A. & W. Sprague Manufacturing 
Company to remove Mr. Chafee from his trust? 
A. No, sir. 


from the form of the trust deed that was finally approved by the 
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Direct examination resumed: 


iii 


| R. D. Int. 50. Do you recollect whether or not the committee of 
. creditors published a card in relation to Mr. Chafee’s appointment? 


- | (Same objection.) 


A. I do not recollect. 


W. J. KING. 
No. 1. 


Copy Letter Annexed to Wm. J. King’s Deposition. 


H. P., clerk circuit court. 


\a 


Wm. J. King, chairman, ete.: 
We have given to the proposed deed of trust of the Spragues 
property, to be executed by us as trustees, the most careful 
588 consideration, with an earnest desire to see our way clear to 
accept the same, but, acting under the advice of counsel, we 
must decline to do SO, unless creditors, by some previous action on 
their part, will protect us against personal liability. 
Very respectfully, RUFUS WATERMAN. 
A. D. LOCK WOOD. 
GEO. C. NIGHTINGALE. 


Providence, Nov. 29, 1873. 


> No. 2. 


H. P., clerk circuit court. 
Annexed to deposition of William J. King. 


This indenture, made and entered into this first day of Novem- 
ber, A. D. eighteen hundred and seventy-three, by and between the 
A. & W. Sprague Manufacturing Company, a corporation created 
by the General Assembly of the State of Rhode Island and trans- 
acting business in the city of Providence; William Sprague, of South 
Kingston ; Amasa Sprague, of Cranston; Mary Sprague, widow of 
William Sprague, deceased; Fanny Sprague, widow of Amasa 
Sprague, deceased, of said Providence, all in said State, and the said 
Amasa Sprague and William Sprague, as copartners doing business 
under the firm of A. & W. Sprague, as parties of the first part, and 
Zechariah Chafee, of said Providence, as party of the second part, 
witnesseth : 

Whereas the said A. & W. Sprague Manufacturing pm yo and 
the said A. & W. Sprague and said Aimasa Sprague and William 
Sprague, individually, are now indebted or under liability, primary 
or secondary, in divers sums of money to divers persons, amount- 

ing in the aggregate to about the sum of fourteen millions of dol- 
lars, and which indebtedness and liabilities said parties of the first 
| part are desirous of funding and securing by the conveyance 
. of their estates and properties to said party of the second part 
o9—213 
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as mortgagee in trust, as hereinafter provided, and which convey- 
ance to him as inortgagee in trust said party of the second part 
has agreed to and by signing these presents does accept; and 
589 Whereas for this purpose and to this end said A. & W. 
Sprague Manufacturing Company have’executed their sixteen 
thousand five hundred negotiable promissory notes, all bearing even 
date with these presents and made payable to the order of said A. & W. 
Sprague and by them endorsed, payable three years from January 
1, 1874, with interest from January 1, 1874, payable semi-annually, 
at the rate of seven and three-tenths per centum per annum, till said 
principal sum is paid, whether at or after maturity, and all instal- 
ments of interest in arrear to bear interest at the rate aforesaid till 
paid, but reserving the right to pay. said notes before maturity In 
instalments of not less than five per centum of the principal thereof 
at any time the semi-annual interest becomes payable, principal and 
interest payable at the place of business of said A. & W. Sprague 
Manufacturing Company, in said Providence, said notes being of the 
amounts and lettered and numbered as follows, to wit: Two thou- 
sand thereof for fifty dollars each, lettered A No. 1 to A No. 2000, 
both inclusive; three thousand thereof for one hundred dollars each, 
lettered B No. 1 to B No. 3000, both inclusive; three thousand 
thereof fortwo hundred dollars each, lettered C No. 1 to C No. 3000, 
both inclusive; three thousand thereof for five hundred dollars each, 
lettered D No. 1 to D No. 3000, both inelusive; four thousand 
thereof for one thousand dollars each, lettered E No. 1 to E 4000, 
both inclusive, and fifteen hundred thereof for five thousand dol- 
lars each, lettered Ff No. 1 to F No. 1500, both inciusive, and all of 
which notes bave been placed in the hands of said party of the 
second part, to be by him used and applied to the payment or retir- 
ing of such of the present outstanding indebtedness and liabilities 
aforesaid as the holders thereof shall within nine months from the 
date of these presents bring in and surrender and discharge or 
agree to extend for the term and according to the provisions of said 
notes, said notes as so issued by said trustee to be countersigned by 
him; and 
Whereas the preservation of the manufacturing properties of 
said A. & W. Sprague Manufacturing Company and the best inter- 
ests of the creditors require, to prevent great loss and shrinkage, 
that the business of the mills and print works shall in the meantime 
be continued : 
590 Now, therefore, said parties of the first part, in consideration 
of the premises and of the trusts hereinafter declared, and in 
further consideration of one dollarto them paid by said party of the 
second part, the receipt of which is hereby acknowledged, do hereby 
give, grant, bargain, sell, and convey unto the said party of the second 
part, his heirs, executors, administrators, and assigns, all the prop- 
erty, real, personal, and mixed, not exempt from attachment by law 
which the parties of the first part or any oreither of them have and 
hold in the following city and towns in the State of Rhode Island, viz., 
the city of Providence, the towns of Cranston, Jolinston, Coventry, 
East Greenwich, West Greenwich, South Kingsten, Warwick, Paw- 
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tucket, Lincoln, North Providence, Cumberland, East Providence, 
and North Kingston; in the following towns of the Commonwealth 
of Massachusetts, viz., Attleborough and Palmer; in the following 
counties of the State of Maine, viz., Somerset, Piscataquis, Franklin, 
Kennebec, Penobscot, and Aroostook; in the following counties of 
the State of New Hampshire, viz., Grafton, Coos, Carroll, and Belk- 
nap; in the towns of Richmond and Lexington, in the State of 
South Carolina; in the city of Washington, in the District of Co- 
lumbia; in the following towns of the State of Connecticut, viz., 
Sterling, Sprague, Scotland, and Windham, including in what is 
known as the Baltic Mill property, in said State of Connecticut, 4 
iron water-wheels, 4 rotary pumps, 3 openers, 20 lappers, 412 cards, 
19 double heads, 6 doublers, 5 grinders, 19 railway heads and 
troughs, 30 drawing frames, 25 coarse speeders, 49 fine speeders, 275 
spinning frames, 34 spoolers, 16 slasher-warpers, 4 slashers, 20 
warpers, 12 dressers, 36 pairs mules, 1,973 looms, 1 boring machine, 
1 upright drill, 2 iron planers, 8 turning engines, 1 circular saw, 1 
vertical saw, one wood planer, 1 gear-cutter, 2 bolt-cutters, 1 run of 
grist-mill stones, 1 bolter for grist-mill, 1 corn-cracker, 1 steam fire-en- 
gine, 3 gas retorts, and all the taps, dies, and tools appertaining to 
the machine and blacksmith’s shops; and including in what is 
known as the Oneco property, in said State of Connecticut, 250 stone 
hammers, 750 drills, and the tools and apparatus used in quarrying 
and cutting stone; and including in what is known as the South 

Windham property the saws and tools in the saw-mill; and 
591 including the hay in barns and elsewhere in either of said 

towns of the State of Connecticut; and including, generally, 
within the foregoing description, the two homestead estates, the 
Washington and Cove street lot, the Dyer-street lot, the Dorrance- 
street lot, the Pine and Page street lot, the Peace-street lot, the Ma- 
rine railway property, the lot on the corner of Hope and Waterman 
streets, the Fenner-avenue lot, the Martin-street property, the George, 
Pitman, and Ives street property, the Elmwood store property, and 
the Ninth-ward property, in the city of Providence; the Cranston 
Print Works property, with about eighteen hundred and seventy 
acres of land and improvements thereon, in the town of Cranston ; 
the Natick Mills property, with about eight hundred and thirty 
acres of land and improvements thereon, and the Ladd farm, with 
about one hundred and oneacres of land and improvements thereon, 
sometimes called the Coweset estate, in the town of Warwick; the 
Morgan Mill property, with about six hundred and twenty-five acres 
of land and improvements thereon, in the town of Johnston; the 
homestead estate in South Kingston, with about four hundred and 
twenty-eight acres of land and improvements thereon; the mill 
property in Augusta, Maine, with about four hundred acres of land 
and improvements thereon; the mill property in Palmer, Massa- 
chusetts, with about seven acres of land and improvements thereon ; 
the estates in the city of Washington, with about six acres of land 
and improvements thereon; the property in the city of Columbia, 
in the State of South Carolina, with about four hundred acres of 
land and improvements thereon ; and also all other the estate and 
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property, real and personal, of every name and nature, not exempt 
from attachment by law, wherever situate and by whatsoever muni- 
ments of title evidenced, which any or either of the parties of the first 
part haveor may be entitled to,in possession or action, reversion or re- 
mainder, together also with all goods, stock, and supplies, manufact- 
ured, unmanufactured, and in process of manufacture, and all fix- 
tures, machinery, tools, and other personal property of every kind 
which said A. & W.Sprague Manufacturing Company may at any 
time or from time to time hereafter have, either in lieu of or in addi- 

tion to those now on hand, but excepting from this conveyance 
592 allshares of capital stock in any and every corporation, wher- 

ever located, belonging to any or either of the — first part, 
the same to be transferred to said party of the second part, upon 
his request in writing, by way of pledge and collateral security to 
secure the performance of the conditions of this instrument: 

To have and to hold said granted and bargained premises, with 
all the rights, privileges, and appurtenances thereof, unto and to the 
use of him, the said party of the second part, his heirs, executors, 
administrators, and assigns, in trust for the intents and purposes 
and with, under, and subject to the powers and provisos hereafter 
contained, but subject, nevertheless, to the following conditions—that 
is to say, upon condition that if said parties of the first part or any 
or either of them, their heirs, executors, administrators, or assigns, 
or any person for them or in their behalf, shall well and truly pay 
or cause to be paid all and singular the debts and liabilities afore- 
said which shall be brought in under these presents and remain 
outstanding, as hereinbefore provided, and all expenses and liabili- 
ties of every kind incurred in the execution of the trusts hereinafter 
created or declared, and all the notes aforesaid that shall be issued 
by the trustee aforesaid, together with the interest thereon, accord- 
ing to the tenor thereof, then this deed shall be and become void; 
otherwise shail remain in force. 

And subject to the condition aforesaid, in trust for said party of 
the second part, and other the trustees or trustee under these presents 
for the time being, to stand seized and possessed of the said granted 
estates and premises, and until default shall be made in the perform- 
ance of the conditions aforesaid or any part thereof, or breach shall 
be made of any of the covenants or agreements hereinafter contained 
on the part of said parties of the first part to be kept or performed, 
or until sale under the trusts hereinafter declared, or until entry 
under the power in that behalf hereinafter contained, to permit and 
suffer said parties of the first’ part to retain the possession and use 
of said granted premises: 

Provided, and it shall be lawful for said trustees or trustee for the 
time being at any time or from time to time before such default or 

breach, and with or without previous entry, in their or his 
593 discretion, to sell at public or private sale any part or parts of 

said granted estates and property, and to execute and deliver 
such deed or deeds as may be necessary or proper to vest in the pur- 
chaser or purchasers thereof an absolute and indefeasible estate in 
fee simple therein, and to stand seized of all the purchase-moneys to 
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arise and received therefrom for the use and purposes hereinafter 
declared respecting the same: and 

Provided further, That said trustees or trustee for the time being 
may at any time or from time to time, before default or breach as 
well as after, enter upon said granted estates and property or any 
part or parts thereof, and take and assume the full and absolute pos- 
session and control of the same, and in their or his discretion to con- 
tinue to run and operate or to close the mills or print works of said 
manufacturing company or any or either of them, as said trustees 
or trustee for the time being shall deem for the best interests of the 
creditors: and 

Provided also, and it is hereby further declared, That in case de- 
fault shall be made in payment of said notes hereby secured or any 
or either of them, or of the semi-annual interest due thereon, or 
breach shall be made of either of the covenants or agreements herein 
contained on the part of said parties of the first part to be kept and 
performed, and such default or breach shall continue for the space 
of sixty days, then in such case the said trustees or trustee hereunder 
for the time being, in their or his discretion, may and upon the re- 
quest in writing of the holders of one-fifth in amount of the notes 
then issued and outstanding under these presents said trustees or 
trustee for the time being shall from time to time thereafter, either 
before or after entry as aforesaid, sell, either together or in pareels, 
the estates and property aforesaid or any. part or parts thereof at 
public or private sale, as said trustees or trustee shall think best, 
first giving, in case of any auction sale under this or under any 
other provision of this instrument, notice thereof by advertisement 
at least twice a week for four successive weeks in some public news- 
paper printed in said Providence, and such other notice as they or 
he may deem advisable, and upon sale thereof to execute and de- 
liver such deed or deedsas may be necessary or proper to vest in 
the purchaser or purchasers thereof an absolute and indefeasible es- 

tate in fee simple therein. 
594 And it is hereby declared that said trustees or trustee for 
the time being shall stand seized of all the purchase-moneys 
to arise and received from sales or otherwise under any of the trusts 
of these presents, to apply and appropriate the same— 

First. ‘To the payment of all expenses incident to such sale or 
sales, and of all insurance moneys, taxes, and other charges, if any, 
paid or incurred by them in respect of said trust estates, together 
with a reasonable compensation to said trustees or trustee for the 
time being for their or his own services, and reasonable counsel fees 
and all other charges and liabilities paid or incurred by them, either 
in carrving on the business or in the execution of any other of the 
trusts hereby created ; | 

And, secondly, the residue of all moneys received by them under 
any trusts of this instrument from time to time to apply and 
appropriate ratably to the payment of the principal and interest of 
all the debts and liabilities aforesaid of said parties of the first part 
which shall be brought in under these presents and remain out- 
standing as aforesaid, and of all the notes that shall be issued by 
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said trustee and be outstanding under and secured by these presents, 
and although by their terms the same may not then have matured, 
accounting to said parties of the first part, respectively, their heirs, 
executors, administrators, or assigns, for any surplus, if any, that 
may remain after the full payment thereof. 

And it is further declared that no purchaser under any or either 
of the foregoing trusts shall be under any obligation to inquire into 
the necessity or regularity of any sale thereunder, nor to see to the 
application of any of the purchase-moneys thereof, but that the re- 
ceipt of the trustees or trustee for the time being to such purchaser 
or purchasers for suci purchase-moneys shall be his or their full 
and effectual acquittance and discharge therefor; and if atany time 
said trustee, or any trustee to be appointed under these presents, shall 
be desirous of resigning and of being discharged from the trusts 
aforesaid, it shall be lawful fer him or them so to do,and in such case 
or in case said trustee or any trustee to be appointed under these 
presents shall die or become incapable of acting in said trusts, it 

shall be lawful for the surviving or continuing trustees or 
595 trustee for the time being, by any writings or writing under 

their or his hands, to nominate and appoint, or in case at 
any time all the trustees for the time being shall resign together, 
then for the supreme court of the State of Rhode Island, sitting in 
equity, to appoint any other person or persons to be a trustee or 
trustees in the stead and place of him or them so dving, resigning, 
or becoming incapable of acting as aforesaid, and thereupon and as 
often as any such appointment shall be made all the trust estates 
and property then held under the trusts aforesaid shall, with all 
convenient speed, be so conveyed, assigned, and transferred as to 
vest the same in the surviving or continuing trustees or trustee, and 
such new trustees or trustee, or if there be no continuing trustee, 
then in such new trustees or trustee only, their or his heirs, ex- 
ecutors, administrators, and assigns, to the same uses and upon the 
same trusts as are herein declared concerning the same; and every 
new trustee under these presents so appointed, or otherwise duly ap- 
pointed by any court of competent jurisdiction, may immediately 
exercise any power or discretion herein granted in the same manner 
as though originally named as trustee herein,and although the trust 
estate be not then vested in him; and no trustee under these pres- 
ents shall be answerable or accountable for any loss which may hap- 
pen to said trust estate or property unless the same shall happen by 
his own neglect or default. 

And the said parties of the first part, for themselves and for their 
respective heirs, executors, administrators, and assigns, do hereby 
covenant with the said party of the second part, his heirs, executors, 
administrators, and assigns, at any time or from time to time dur- 
ing the continuance of this security, to execute and deliver to the 
party of the second part or other the trustees or trustee under these 
presents for the time being, or to any purchaser under any of the 
foregoing trusts, such further conveyances or assurances of the 

estates or property hereby conveyed or intended to be con- 
o¥6 —_—- veyed or any part or parts thereof as said trustees or trustee 


Sie i eo ee 


o 


THE QUIDNICK COMPANY RT AL. 471 


for the time being may reasonably require, and at all times 
during the continuance of this security, at their own cost and 
charges, to keep and maintain insurance, for the benefit of said party 
of the second part under these presents, upon the mills, buildings, 
machinery, and other insurable property hereby conveyed or in- 
tended to be conveyed, in such reasonable amounts and in such in- 
surance companies as said trustees or trustee for the time being 
shall approve; also that the profits that shall hereafter accrue in 
the business of said manufacturing company shall from time to time 
be by said company paid over to said trustees or trustee for the time 
being, to be held and applied to any of the purposes aforesaid in the 
same manner as the other trust moneys under these presents; also 
to pay all taxes and assessments, rates and charges, of every nature 
that may be laid or levied upon or in respect of said granted prem- 
ises, and in default thereof it shall be lawful for said trustees or 
trustee for the time being to effect such insurance and to pay said 
taxes, assessments, rates, and charges, and all sums paid therefor 
shall be a further lien upon said granted premises secured by these 
presents. 

In testimony whereof said A. & W. Sprague Manufacturing Com- 
pany have caused these presents to be signed and its corporate seal 
to be hereto affixed by said Amasa Sprague, its treasurer, for this 
purpose fully authorized, and said other parties of the first and see- 
ond parts have hereunto set their hands and seals this said first day 
of November, A. D. eighteen hundred and seventy-three. 

Signed, sealed, and delivered in presence of— 


THe State oF Ruope Isianp, etc., | 


- : : 88: 
City and County of Providence, j 


Be it known that in said city of Providence, on this — day of 
November, A. D. 1873, before me, , a justice of the 
peace for the said city of Providence, a notary public for said State 
of Rhode Island, and a commissioner for the State of New York, resid- 
ing in said city of Providence, personally appeared Amasa Sprague, 
William Sprague, Fanny Sprague, and Mary Sprague, who are per- 
sonally known to me to be the same persons described in and who 
signed, sealed, and executed the foregoing instrument, and they then 
and there severally acknowledged to me that they signed, sealed, exe- 
cuted, and delivered the said instrument as and that the same is 

their free and voluntary act and deed for the uses and purposes 
597 therein mentioned and expressed ; and at the same time and 

place the said Amasa Sprague, also personally known to me to 
be the same person who executed the foregoing Instrument as treas- 
urer, in his capacity as treasurer of the A. & W. Spragae Manufactur- 
ing Company, also acknowledged to me that he signed, sealed, exe- 
cuted, and delivered the said instrument as and that the same is his 
free and voluntary act and deed as such treasurer and the free and 
voluntary act and deed of the said A. & W. Sprague Manufacturing 
Company for the uses and purposes therein mentioned and ex- 


presse ‘. 
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In testimony whereof I have hereunto set my hand and official 


seals, at said city of Providence, on this said — day of November, 
A. D. 1878. 


Office of C. Frank Parkhurst, May 8, 1884, 3.30 p. m.—Adjourned 
to Saturday, May 10, at 11 a. m., at the same place. 


Deposition of Benjamin Macomber. 


BENJAMIN Macomper, of South Kingston, in the county of Wash- 
ington and State of Rhode Island, being sworn to testify the truth, 
the whole truth, and nothing but the truth, and examined on the 
part of the said Zechariah Chafee, one of the respondents in said 
suit, Goth depose and say as follows: 


To questions proposed by C. Frank Parkaurst, of counsel for 
for said Zechariah Chafee: 

Int. 1. What is your name, age, residence, and occupation ? 

Ans. Benjamin Macomber ; age, fifty-nine years; residence, South 
Kingston ; occupation, farmer and fisherman. 

Int. 2. Do you know Francis D. Moulton and William Sprague, 
parties to this suit; and have you known them since the beginning 
of the year 1882? 

Ans. Yes, sir. , 

Int. 3. Whether or not you, with your wife and daughter, lived at 
any bene upon the estate known as Canonchet; ; and, if so, between 
what dates. 

Ans. I'did. We moved there Oct. 26, 1881; we left there April 

», 1884; we lived there between those dates. 
598 Int. 4. Do you remember the time of the sale of the said 
estate by Mr. Chafee, in the summer of 1882 ? 7 

Ans. Yes, sir. 

Int. 5. During the time that you have stated you lived on the 
place did W illiam Sprague and his son, Willie Sprague, live there ? 

Ans. They lived there the first year a good deal of the time. 
Willie was there most of the time. Willie boarded with me the 
most. of the time. 

Int. 6. Whether or not you saw at any time, either before or after 
the said sale. the said Francis D. Moulton on the said Canonchet 
estate; and, if yes, when and how many times. State any conver- 
sations between you and the purpose of his visits, if any. 

Ans. I think the first time I saw Moulton on the estate was in the 
fall of 1852. The exact dates I cannot remember. I won’t swear 
how many times [ saw him on the estate; two or three times, I 
should think. There were no conversations between us. He came 
there with his wife at one time and asked if Governor Sprague was 
there. I think it was the fall of 1882 that his wife came with him. 
He wanted to go into the mansion, and | went in with him. That 
is all i was. I went through the house with him. 

Int. 7. Whether or not you have ever seen Governor Sprague and 
Francis D. Moulton together before the time of the sale, either on the 
Canonchet estate or elsewhere. 
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Ans. I cannot say that L ever did. I can’t say that I ever came 
across them anywhere. 

Int. 8. Do you know whether or not there were upon said estate 
just prior to, at the time of, and subsequent to said sale any men who 
were not formerly employed there? If there were, state how many, 
how long they were there, and what they were there for. 

Ans. Yes, sir; there was men there. I will not state positively 
whether they came there the day before the sale or not. There were 
men there at the time of the sale who did not belong on the place. 
There were four men there; there may have been more. I could 
not state the exact time they were there; from a week to ten days, 
probably. I couldn’t tell you what they were there for. I spoke 

with the men. 
599 Int. 9. What did they seem to be doing? 

Ans. They seemed to be there round the mansion. They 
were not round the mansion all the time. They would be down to 
the bridge. They was down to the bridge, and seemed to be stand- 
ing round the gate. 

Int. 10. Were there any fire-arms on the place; and, if so, where? 

Ans. There were fire-arms there. They were in the mansion when 
I saw them first. 

Int. 11. Where did you see them afterwards? When, if you know, 
were they brought there and what was afterwards done with them? 

Ans. 'They were in the mansion, and I don’t know about the 
carrying of them away. I suppose I saw my daughter have one of 
them. I don’t know when they were brought there. I don’t know 
what was done with them. 

Int. 12. Had you ever seen these fire-arms until shortly before 
the sale, and in what part of the mansion house did you see them? 

Ans. I couldn’t state how long before the sale I saw the muskets 
there. They were in the dining-room, I think. 


(Messrs. Abraham Payne and A. Bb. Patton, Esqrs., present, and 
asked no questions.) 
BENJ. MACOMBER. 


Subscribed by said Benjamin Macomber in my presence this 


tenth day of May, A. D. 1884. 
I. H. SOUTHWICK, Jr., Examiner. 


Deposition of Penelope C. Macomber. 


Penretore C. Macomber, of South Kingston, in the county of 
Washington, in the State of Rhode Island, being sworn to testify 
the truth, the whole truth, and nothing but the truth, and examined 
on the part of the said Zechariah Chafee, one of the respondents in 
said suit, doth depose and say as follows to questions proposed by 
C. FRANK Parkuurst, of counsel for said Zechariah Chafee: 


Int. 1. What is your name and residence? 
600 Ans. Penelope C. Macomber ; residence, South Kingston ; 
wife of Benjamin Macomber, the last witness. 
60—213 
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Int. 2. Do you know Francis D. Moulton and Wiliiam Sprague, 
and have you known them since the beginning of the year 1882? 

Ans. Yes, sir. : 

Int. 3. Do you remember the sale of the Canonchet estate, in the 
summer of 1882? 

Ans. Yes, sir. 

Int. 4. Whether or not you saw at any time, either before or after 
the said sale, said Francis D. Moulton on the said Canonchet estate ; 
and, if yes, when and how many times. State any conversation 
between you, and the purpose of his visits, if you know. 

Ans. Yes, sir; I saw him there; I don’t recollect how many times 
nor when.. There were no conversations; he merely asked if the 
Governor was in. I do not know the purpose of his visits. 

Int. 5. Do you know whether these visits were before or after said 
sale ? 

Ans. I don’t remember. 

PENELOPE C. MACOMBER. 

Subscribed by said Penelope C. Macomber in my presence this 
tenth day of May, A. D. 1884. 

I. H. SOUTHWICK, Jr., Examiner. 


Deposition of Jennie Macomber. 


JENNIE MacomBeER, of South Kingston, in the county of Washing- 
ton and State of Rhode Island, being sworn to testify the truth, 
the whole truth, and nothing but the truth, and examined on the 
part of the said Zechariah Chafee, one of the respondents in said 
suit, doth depose and say as follows: 


To questions proposed by C. Frank Parkuurst, of counsel for 
said Zechariah Chafee : 

Int. 1. What is your name and residence? 

Ans. Jennie Macomber; residence, Narragansett Pier, South 
Kingston, and am the daughter of Benjamin Macomber. 

Int. 2. Were you living on the Canonchet estate with your parents 
during the time they lived there, and do you remember the auction 

sale of the said estate in the summer of 1882? 

601 Ans. Yes, sir. 

Int. 3. Did you during that time and at and subsequent to 
the time of said sale perform any services in the mansion house? 
And, if so, state what they were. 

(A. B. Patton, of counsel for said William Sprague, objects to this 
question as immaterial.) | 

Ans. Yes, sir; I did services there ; I used to do the work there—to 
take care of the rooms. 

Int. 4. Did William Sprague occupy a sleeping-room there; and, 
if so, did you have the charge of that room ? 
Ans. Yes, sir; he did; and I had charge of that room. 
Int. 5. Did William Sprague at any time make any inquiry of 
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you in respect to a letter from Francis D. Moulton? State fully all 
the circumstances. 

(Abraham Payne, on behalf of complainant, objects to this as 
immaterial. 

A. B. Patton makes same objection.) 

Ans. Yes, sir; he asked me at one time about a letter from Fran- 
cis D. Moulton. I don’t know what was in the letter; he never told 
me. : 

Int. 6. When was this? 

Ans. I’m sure I don’t remember when it was. 

Int. 7. Did he seem to be particularly anxious or angry about it? 
State what he said—the substance of it. 


(A. Payne makes same objection as to the question numbered 5.) 


Ans. He was anxious to know if I had found one. He did not 
seein to be angry at all. He never said anything at all about the 
letter, only just that. He found it afterwards. 

Int. 8. Please state as nearly as you can the time of this occur- 
renee, with reference to the sale of the estate referred to. 

Ans. I don’t know when it was; I don’t remember whether it was 
before or after the sale. 


JENNIE MACOMBER. 


Subscribed by said Jennie Macomber in my presence this tenth 
day of May, A. D. 1884. 
I. H. SOUTHWICK, Jr., Examiner. 


602 Deposition of Rowland R. Robinson. 


Row.tanp R. Roprnson, of South Kingston, in the county of 
Washington and State of Rhode Island, being sworn to testify the 
truth, the whole truth, and nothing but the truth, and examined on 
the part of the said Zechariah Chafee, one of the respondents in said 
suit, doth depose and say as follows: 


To questions proposed by C. Frank Parkuurst, of counsel for 
said Zechariah Chafee: 

Int. 1. What is your name, age, residence, and occupation? 

Ans. Rowland R. Robinson; age, twenty-one years; residence, 
Wakefield, R. 1.; occupation, student at Harvard College. 

Int. 2. Do you know Francis D. Moulton, the complainant in this 
‘ase, and where does he reside in the summer? 

Ans. I know him, and he resides at Wakefield, R. L. 

Int. 3. Whether or not you have been acquainted with Mr. Moulton 
since early in the year 1882, and whether you have been in the 
habit of visiting frequently at his house in Wakefield ; and, if so, 
whether or not you frequently visited there in the summer of 
1882. 

Ans. I knew Mr. Moulton before that time, and I visited at his 
house during that year. 
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Int. 4. Whether or not you ever saw Gen. Benjamin F. But- 
ler and William Sprague at the house of Francis D. Moulton in 


Wakefield ? 


(Abraham Payne objects to this question as immaterial. 
A. Bb. Patton makes same objection.) 


Ans. I have. 
ROWLAND R. ROBINSON. 


Subscribed by said Rowland R. Robinson in my presence this 
tenth day of May, A. D. 1884. 
I. H. SOUTHWICK, Jr., Examimer. 


603 Deposition of James G. Burns. 


JAMES G. Burns, of South Kingston, in the county of Washing- 
ton and State of Rhode Island, being sworn to testify the truth, the 
whole truth, and nothing but the truth, and examined on the part 
of the said Zechariah Chafee, one of the respondents in said suit, 
doth depose and say as follows: 


To questions proposed by C. Frank Parkuurst, of counsel for 
said Zechariah Chafee : 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. James G. Burns; Narragansett Pier, R. I.; forty-three years 
old; occupation, proprietor of McSparron Hotel. 

Int. 2. Do you know William Sprague and Francis D. Moulton, 
parties to this suit, and how long have you known them ? 

Ans. Ido. I have known Francis D. Moulton, | should judge, 
seven years. I have known William Sprague about the same 
time. : 

Int. 3. How long have you lived at Narragansett Pier ? 

Ans. Eleven years to-day. 

Int. 4. Do you remember the auction sale of the Canonchet estate 
in the summer of 1882? 

Ans. Yes, sir. 

Int. 5. Whether or not at the time of or prior to said sale you 
had seen the said Francis D. Moulton and William Sprague to- 
gether ; and, if so, state when and where and how often. 


(A. Payne and A. Bb. Patton object to this question as immate- 
rial.) 

Ans. I have no recollection now of ever seeing them together. 

Int. 6. Has Francis D. Moulton ever been in your hotel—the Me- 


Sparron House? If so, state when and for what purpose ? 
(Messrs. Payne and Patton object on same grounds as before.) 


Ans. Francis Moulton was in my house last fall for the purpose 
of telephoning. 

Int. 7. Had you a telephone at that time connecting with the city 
of Providence ? 


(A. B. Patton objects to the question as immaterial.) 
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Ans. Yes, sir. 
604 Int. 8. To whom was Mr. Moulton telephoning at that time, 
and in regard to what? 


(A. B. Patton objects as immaterial.) 


Ans. He was telephoning to William Sprague, and from Mr. 
Moulton’s conversation I judged it was to meet Mr. Sprague. 

Int. 9. State the substanee of the conversation on the part of Mr. 
Moulton, and to what it referred. 


(A. B. Patton objects to this question as immaterial and irrelevant.) 


Ans. I can’t state the conversation. It referred to a meeting with 
Mr, Sprague. 

Int. 10. Meeting with him where? 

(A. B. Patton objects as immaterial.) 


Ans. I don’t remember. 

Int. 11. Whether or not you gathered from the conversation re- 
ferred to whether Mr. Moulton was in friendly relations with Mr. 
Sprague and was acting in the interest of William Sprague. 

(A. B. Patton objects to this as irrelevant and immaterial.) 


Ans. The inference that I drew at the time was that he was friendly 
to Mr. Sprague and was acting in the interest of Mr. Sprague at 
that time. 

(Abraham Payne, on behalf of the sceigelaie Moulton, objects 
to this answer as being the inference of the witness and not of any 
fact, and as incompetent for that reason.) 

JAMES G. BURNS. 


Subseribed by said James G. Burns in my presence this tenth 
day of May, A. D. 1884. 
I. H. SOUTHWICK, Jr., Examiner. 


Deposition of Benjamin F. Thurston. 


BenJAMIN F. Tuurston, of Providence, in the county of Provi- 
dence and State of Rhode Island, being sworn to testify the truth, 
the whole truth, and nothing but the truth, and examined on the 
part of the : said Zechariah Chafee, one of the respondents in said 


suit, doth depose and say as follows: 


605 To questions proposed by C. Frank Parkuurst, of coun- 
sel for said Zechariah Chafee: 

Int. 1. What is your name, age, residence, and occupation ? 

Ans. Benjamin F. Thurston : age, fifty-four; residence, Provi- 
dence ; Bt pee attorney and counsellor at law. 

Int. 2. Are you one of the counsel who engaged with Mr. Hart 
and Mr. Tillinghast in the preparation of the trust mortgage deed 
spoken of by Mr. Hart in his deposition ? 

Ans. lam. 
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Int. 38. Have you read the deposition given by Mr. Hart in this 
case? And, if so, state whether vou are cognizant of the facts and cir- 
cumstances therein stated by him in regard to the preparation, exe- 
ecution, and delivery of said trust mortgage and assignments, and 
whether you agree with him in his statement of those facts and cir- 
cumstances substantially. | 

(In behalf of Mr. Moulton, Abraham Payne, Esq., waives all ob- 
jection to the form of this question if the information ealled for by 
it is competent or relevant to the issue in this case, but objects to the 
question on the ground that the information called for is incom pe- 
tent and irrelevant to the issues in this case. 

A. B. Patton makes the same wulver and objection on the part of 
William Sprague, one of the respondents.) 

Ans. I have read the deposition of Mr. Hart in this case, and his 
statement of the facts and circumstances attending the preparation 
of the form of the so-called trust deed and also the circumstances 
connected with the execution of the deed and the delivery of the 
same to Mr. Chafee accord substantially with my own recollection. 
There is nothing that occurs to me at this moment that I desire to 
add to the statement made by him. 


Cross-exajnination by ABRAHAM PAYNE, on behalf of com- 
ple inant: 


X Int. 1. Have you any recollection that Mr. Abraham Payne 
acted as counsel for the committee of creditors or for any person 
during the consultations in the preparation of the deed of trust prior 
to the time wheit its form was settled and determined ? 

Ans. I do not recollect that Mr. Payne participated in any 
606 such congultations. I remember him. only, in any pro- 
fessional Rlation with the events of that period, in connec- 
tion with a visit on Sunday evening at the Sprague mansion, when 
the subject of the acceptance by the trustees, Lockwood, Nightingale, 
and Waterman, of the trust was under consideration by them. I do 
not recall any occasion prior to that time when I met him in con- 
sultation upon the business of the Sprague failure ; nor is there any 
circumstance which up to this time refreshes my mind as to his 
being present in the upstairs office of the Spragues. What his rela- 
tions were in fact to any parties who were named as trustees or were 
creditors of the estate 1 do not know. 


Cross-examination by ANpDREw D. Patron, on behalf of Wil- 
liam Sprague, one of the defendants: 


X Int. 1. Was you present at the house of Mrs. Fanny Sprague 
on the evening of Noy. 28, 1873? 

Ans. | was not. 

X Int. 2. Was you present at the meeting of the stockholders of 
the A. & W. Sprague Manufacturing Company held on the twenty- 
eighth day of November, 1873? 

“Ans. I have no distinct recollection of the meeting of the stock- 
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holders to which you refer; but I will say that from the time when 
the Sprague embarrassment was first made public down to the time 
when Mr. Chafee entered upon the discharge of his trust I spent all 
my time practically at the Sprague offices. 

X Int. 3. Was vou present at the stockholders’ meeting on the 
evening of Dec. 1, 1873? If so, state when and where the meeting 
was held. 

Ans. I have no distinct recollection upon the subject. 

X Int. 4. Was you present at the house of Mrs. Fanny Sprague 
on the evening of Dee. 4, 1873? If so, state how long you was pres- 
ent that evening. 

Ans. I was present on the evening of Dec. 1, 1873. Ireached the 
house, as near as I can now recall, between seven and eight o'clock, 
and remained there until the business of the evening had been com- 
pleted and the trust deed delivered. I remained very probably a 
half hour or so afterward, and reached my house not far from mid- 

night; whether before or after midnight I cannot say. 
607 X Int. 5. Did you take part in making the erasures and 
alterations which now appear upon the face of the so-called 
Sprague mortgage deeds? 

Ans. There were a number of copies of the trust deed which were 
required to be executed. I did take part in making the alterations 
referred to in the question. 

X Int. 6. Did the deeds bear the signatures of the grantors prior 
to making these alterations? 

Ans. I can only positively testify on that subject with respect to 
the signature of William Sprague. His name, I know, was on some 
of the copies of the trust deed that were executed. I will not say 
that his name was upon all from any recollection of my own. It is 
not impossible that the names of some of the other grantors were 
also upon the copies of the deed, but I do not recollect. 

X Int. 7. Did the names of George Harris, Thomas A. Doyle, and 
F. W. Latham appear upon the deeds prior to the making of these 
erasures ? 

Ans. Not that I recollect. 

X Int. 8. State whether or not the deeds bore the signature of 
Henry Martin, a commissioner qualified to take the acknowledg- 
ment of deeds, purporting that the deeds had been acknowledged 
before him prior to these erasures. 

Ans. Not so far as I know or believe. Mr. Henry Martin was 
specially sent for to take the acknowledgments of the grantors.on the 
night in question, and he came to. the house, and in the presence of 
all of us performed his office as a magistrate. 

X Int. 9. State whether or not you saw any of the parties, grantors, 
on the evening of Dec. 1, 1873, sign the deeds spoken of and 
acknowledge the same before Henry Martin; if so, who? 

Ans. All the parties to the deed, with the exception of William 
Sprague, acknowledged and delivered the deed on the evening of 
Dec. 1. I do not recall any circumstance in connection with any 
one of them taking up a pen and aflixing his or her signature. I 
know that after the deeds were completed in form the grantors were 
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assembled in the dining-room, where the work had been done. I 
remember well the scene which occurred when Mr. Martin ap- 
peared for the purpose of taking the acknowledgments and 
608 taking the same, and the congratulations which followed from 
the grantors there present at the completion of the act. 
X Int. 10. At what time of the evening was this? 


Ans. It was between eleven and twelve o’clock. I remember this 


from the circumstance that I directed attention to the time as shown 
by our time-pieces in order that there should be no question as to 
the day of the month. 

X Int. 11. What was then done with the deeds ? 

Ans. To the best of my recollection arrangements were made be- 
fore we separated for placing the deeds on record, and Mr. Harris 
was charged with a part of this duty. 

X Int. 12. Were the erasures in the deeds made be Gove or after the 
arrival of fe Chafee at the house of Mrs. Sprague? 

Ans. My recollection is that Mr. Chafee arrived at the house while 
the work was in progress of altering the deeds, and it continued, 
according to my recollection, after his arrival. I would say, how- 
ever, that as to the minor details of what occurred I did not charge 
my recollection. My mind was engrossed with the business of secur- 
ing a proper execution of the deeds to a trustee under the same. 


BENJ. F. THURSTON. 


Subscribed by said Benjamin IF. Thurston in my presence this 


tenth day of May, A. D. 1884. 
I. H. SOUTHWICK, Jr., Examiner. 


The foregoing cross-examinations of Benjamin F. Thurston are 
subject to all objections in favor of said respondent, Zechariah 
Chafee, as if specifically noted. 


I. H. SOUTHWICK, Jr., Examiner. 


It is agreed that Thomas C. Greene, receiver, shall have the right, 
within the time limited by the court for the taking of testimony, to 
cross-examine any the aforenamed deponents examined on the sixth, 


eighth, and tenth days of May, A. D. 1884. 
I. H. SOUTHWICK, Jr., Examiner. 


609 Office of C. Frank Parkhurst, May 15, 1884, 2.80 p. m.—- 


Adjourned. 
I. H. SOUTHWICK, Jr., Examiner. 


Circuit Court of the United States, Rhode Island District. 


I, Isaac H. Southwick, Jr., the examiner named in the commis- 
sion hereunto attached, hereby certify that the aforenamed Charles 
Blake, Clarence H. Guild, Ch: arles Hart, and James Tillinghast per- 
sonally appeared before me on the sixth day of May, A. D. 1884, 
between the hours of ten o’clock in the forenoon and half past four 
o’clock in the afternoon, at the office of C. Frank Parkhurst, Esq., No. 
37 Weybosset street (Reynold’s building), room 22, in the city of 
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Providence, in said district ; that the aforenamed Henry V. A. Jos- 
lin, Henry R. Davis, Henry Pitman, Rufus Waterman, and Henry 
Howard personally appeared before me on the eighth day of May, 
A. D. 1884, between the hours of ten o’clock in the forenoon and 
half past two o’clock in the afternoon, at said office of C. Frank 
Parkhurst, Esq., and that the aforenamed Benjamin Macomber, 
Penelope C. Macomber, Jennie Macomber, Rowland R. Robinson, 
James G. Burns, and Benjamin F. Thurston personally appeared be- 
fore me on the tenth day of May, A. D. 1584, between the hours of 
eleven o’clock in the forenoon and half past two o’clock in the after- 
noon, at said office of C. Frank Parkhurst, Esq.; that then and there 
respectively, as aforesaid, the said Charles Blake, Clarence H. Guild, 
Charles Hart, James Tillinghast, Henry V. A. Joslin, Henry R. 
Davis, Henry Pitman, Rufus Waterman, Henry Howard, Benjamin 
Macomber, Penelope C. Macomber, Jennie Macomber, Rowland R. 
tobinson, James G. Burns, and Benjamin F. Thurston, after being 
sworn to testify the truth, the whole truth, and nothing but the 
truth, did each severally and respectively give his foregoing depo- 
sition; that said depositions were severally reduced to writing by 
me in the presence of each of said deponents respectively, and that 
each of said deponents signed his respective deposition in my 
presence and in the presence of such of the parties or counsel as 
attended. 
610 I further certify that the exhibits, Y, Z, annexed to the 
foregoing deposition of said Charles Blake; AA, annexed to 
the foregoing deposition of said Henry R. Davis; BB, CC, DD, EE, 
FF, GG, annexed to the foregoing deposition of said Henry Pitman ; 
HH, annexed to the foregoing deposition of said Rufus Waterman, and 
all authenticated by my signature, are true copies of the docu- 
ments or the documents themselves referred to in said depositions re- 
spectively, and that said exhibits were hereunto attached by me. 

[ further certify that the foregoing stipulation, No. 1, was entered 
into by the counsel, subscribers thereto, on behalf of their respective 
parties in my presence the eighth day of May, A. D. 1884, and that 
the deposition of William J. King, taken in the suit in equity, 
“ Zechariah Chafee against The Fourth National Bank et al.,” here- 
inbefore appearing as Exhibit II, is the deposition referred to in 
said Stipulation No. 1, and that said Stipulation No. 1 and Exhibit 
II were hereunto attached by me. 

I further certify that the foregoing depositions of said Blake, 
Guild, Hart, Tillinghast, Joslin, Davis, Pituwaan, Waterman, Howard, 
Benjamin Macomber, Penelope C. Macomber, Jennie Macomber, 
Robinson, Burns, Thurston, and King were taken at the request of 
said Zechariah Chafee, to be used in his behalf at the hearing of a suit 
in equity now pending in said circuit court, wherein Francis D. Moul- 
ton is complainant and Zechariah Chafee and others are respond- 
ents, and that the counsel of said Chafee notified the counsel of rec- 
ord of the other parties to said suit of the time and place of taking 
said depositions, as appears by the notification and indorsements of 
counsel thereon, hereunto attached. 

I further certify that I am not of counsel nor the solicitor of any 
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party to said suit, and that Iam not interested in any way what- 
soever in the event of said suit. 
ISAAC H. SOUTHWICK, Jr., Examiner. 


Deposition of Abraham Payne. 


ABRAHAM PayNe, of Providence, in the county of Provinence and 
State of Rhode Island, being sworn to testify the truth, -4 
611 the whole truth, and nothing but the truth, and examined 
on the part of the said William Sprague, one of the respond- 

ents in said suit, doth depose and say as follows: 


To questions proposed by ANDREw B. Parron, Esq., of counsel for 
said William Sprague: 

Int. 1. What is your name, age, residence, and occupation ? 

Ans. Abraham Payne; age, sixty-five years; residence, Provi- 
dence, R. l.; attorney and counsellor at law. 

Int. 2. State whether or not in the fall of 1873 you was retained by 
any person or persons to advise with reference to the Sprague trust 
mortgage deed ; if so, by whom; for what purpose. State generally 
your connection with the matter. 

Ans. I was not retained by the committee of creditors or by any 
person, nor was I consulted as to the preparation of the deed. After 
the deed had been prepared and agreed to by the grantors and the 
committee of creditors, and, to the best of my recollection, after it ” il 
had been signed and acknowledged by the grantors, | was consulted , 
by the proposed trustees as to whether they could accept the deed 4 
and execute the trusts without risk of personal liability, and I ad- 
vised them that ‘they could not. This was my whole connection 
with the matter. 

Int. 3. State whether or not you was present with the proposed 
trustees and others at the house of Mrs. Fanny Sprague, in the city 


of Providence, after you was retained in the matter; if so, state : 
when the meeting was, who was present, and the result of the meet- 
ing. 


Ans. Sunday afternoon, Nov. 30,1878, by request of Rufus Water- | 
man, one of the proposed trustees, I went to the house of Mrs. 
Fanny Sprague and met there Rufus Waterman. Whether either 
of the other proposed trustees were present I do not positively recol- 
lect. Charles Hart was present as counsel for the Spragues, and I 
think Benjamin F. Thurston, James Tillinghast,and John A.Gardner, | 
also of counsel for the Spragues, were present. Mr. Amasa Sprague “2 
was present. ‘There may have been others, but I do not positively ot 
recollect that any other person was present. The object of the meet- y 
ing was tosee if the objections of the trustees to the acceptance 
612 of the deed by them could be overcome. ‘There was no defi- 
nite result. After much discussion the meeting broke up. ' 
Int. 4. State whether or not you was present the next day at a 
meeting between the counse! of the Spragues and the proposed 
trustees at the office of Thomas C. Greene, Esq. ; if so, state who was 
present, the purpose of the meeting, and the result of the same. 


Ans. I was present in the early evening of Dec. 1, 1873, at the 
office of Thomas C. Greene, by request of the proposed trustees. 
think all the proposed trustees were present, but I am not positive 
about the presence of any one of them except Mr. Waterman. 
Thomas C. Greene was present with me as counsel for the trustees. 

I think also Mr. Thurston, Mr. 
Mr. William J. King was present, 
and I think other creditors of the Spragues; whose names I do not 
The specific object of this meeting, as I remember, was 
to ascertain if the creditors would indemnify the trustees against the 
risk of personal liability in case of their acceptance of the deed. 
was definitely announced that no such indemnity could be given. 
After a short private conference between Mr. Greene, the trustees 
who were present, and myself it was proposed to the counsel 
of the Spragues that Messrs. Greene and I, with the trustees, 
should go to Boston the next morning to consult Benjamin F. 
Thomas and Henry W. Paine, with the view to see whether the ob- 
jection of the proposed trustees to the acceptance by them of the 
deed could be overcome, and that we should telegraph the result 
This proposition was assented to, and the meeting 
broke up, and on my way to the cars. next morning Mr. Greene 
met me and notified me that he had received notice from Mr. Thurs- 
ton that the deed had been executed to Mr. Chafee. 
my connection with the trust deed until some years after, when I 
was employed by a committee of creditors to file a bill in equity for 
the removal of Mr. Chafee from his office of trustee. 


Charles Hart was present, and 
Gardner, and Mr. Tillinghast. 


recollect. 


from Boston. 


(The above deposition is taken subject to all objections as if 
specifically noted.) 
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Depositions of witnesses produced, sworn, and examined the four- 
teenth day of May, A. D. 1884, at Providence, R. I., under and by 
virtue of a commission, hereunto attached, issued out of the circuit 
court of the United States within and for the Rhode Island district, 
in a suit in equity now pending in said court, wherein Francis D. 
Moulton is complainant and Zechariah Chafee and others are re- 
spondents, as follows: 


Henry Pitman, of Providence, in the county of Providence and 
State of Rhode Island, being sworn to testify the truth, the whole 
truth, and nothing but the truth, and examined on the part of Wil- 
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ABRAHAM PAYNE. 


Subscribed by said Abraham Payne in my presence this 
eighth day of May A. D., 1884. 
I H. SOUTHWICK, Jr., Examiner. 


Office of C. Frank Parkhurst, May 8, 1884, 
to Saturday, May 10, 1884, at 11 a. m.,at the same place. 
record at D. oot, ante. 


0 p. m.—Adjourned 


Deposition of Henry Pitman. 
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liam Sprague, one of the respondents in said suit, doth depose and 
say as follows: > 


To questions proposed by ANDREw B. Parron, of counsel for said 
William Sprague : 


Int. 1. What is your name, residence, and occupation ? 

Ans. Henry Pitman; Providence, R.I.; clerk of the United States 
circuit court. a 

Int. 2. Have you in vour custody as clerk of said court original 
papers in suit at law, National Bank of Commerce of New York 2. 
A. & W. Sprague Manufacturing Company, entered at the June 
term of said court, 1876; if so, will you produce them ? 

Ans. I have, and now produce them. 

Int. 8. Please annex to this deposition a certified copy of the 
original writ and of that part of the officer’s return of service on said 
writ which was made upon the property of the A. & W. Sprague 
Manufacturing Company in the town of South Kingston, includ- 

ing the estate in controversy ; also certified copy of the com- 
614  mencement and first count and conclusion of the plaintiff's 
declaration ; certified conies of all subsequent pleadings, in- 
cluding the joinder of issue; certified copy of the agreement and 
judgment; also certified copy of the execution which issued in said 
case, and also that part of the officer’s return of service on said exe- 
cution which was made upon all the real property of the A. & W. 
Sprague Manufacturing Company in the town of South Kingston, 
including the estate in controversy, and make the same a part of 
this deposition. 

Ans. I do annex the papers called for and make the same a part 

of this deposition. 


(The papers referred to are hereto annexed as Exhibits JJ, KK.— 
I. H. Southwick, Jr., examiner.) 


Int. 4. Have you also in your custody as clerk of said court origi- 
nal papers in suit at law, Evan Randolph v. William Sprague et als., 
No. 885, entered at the November term of said court, 1875? If so, 
will you produce them ? 

Ans. I have, and now produce them. 

Int. 5. Please annex to this deposition certified copies of original 
writ in said cause; also copy of the writ of mesne process issued in 
said cause, and that part of the officer’s return of service of said writ 
of mesne process which was made upon the property of William 
Sprague and Amasa Sprague in the town of South Kingston, in- 
cluding the estate in controversy ; also copy of the commencement, | y 
first count, and conclusion of the plaintiff’s declaration ; copies of 
all subsequent pleadings, including the joinder of issue ; copy of the 
agreement and judgment; copy of the execution and of that part 
of the officer’s return of service which was made upon the property 
or the right, title, and interest of William and Amasa Sprague in 
the town of South Kingston, including the estate in controversy in 
this suit, and make the same a part of this deposition. 

Ans. I do annex the papers called for and make them part of this 
deposition. 
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(The papers referred to are hereto annexed as Exhibit LL.—I. H. 
Southwick, Jr., examiner.) 


615 Int. 6. Will you produce the original papers in the suits 
referred to in this deposition on the hearing of this cause, to 
be used, if necessary, in the said hearing ? 
Ans. I will. 


HENRY PITMAN. 


Subscribed by said Henry Pitman in my presence this fourteenth 
day of May, A. D. 1884. 
l. H. SOUTHWICK, Jr., Examiner. 


Exursir JJ. 


Referred to by said Henry Pitman in his foregoing deposition and 
by him furnished to me to be made a part thereof. 


Attest: I. H. Southwick, Jr., examiner. 
Circuit Court of the United States, District of Rhode Island, se: 


THe NATIONAL BANK OF COMMERCE, IN NEW YORK, 
US. 


THe A. & W. SpRAGUE MANUFACTURING COMPANY. 
Writ. 


cr. s.] The President of the United States of America to the mar- 
shal of said district or to his deputy, Greeting: 

We command you to attach the goods and chattels and real estate 
of the A. & W. Sprague Manufacturing Company, a manufacturing 
corporation, created by the General Assembly of the State of 

616 Rhode Island, having a place of business in the city of Provi- 
dence, in said State and district, a citizen of the State of 
Rhode Island, and them in safe custody keep, and also to attach the 
personal estate of the said A. & W. Sprague Manufacturing Com- 
pany, a corporation as aforesaid, in the hands or possession of Zech- 
ariah Chafee, of said city of Providence, as trustee of the said A. & 
W. Sprague Manufacturing Company, a corporation as aforesaid, 
and also to attach their stock or shares in any banking association 
or incorporated company to the value of one hundred and twenty 
thousand dollars, and also to summon said A. & W. Sprague Manu- 
facturing Company to answer the complaint of the National Bank 
of Commerce, a corporation existing under the laws of the United 
States and: located in the city, county, and State of New York, at 
the next term of the circuit court to be holden at Providence, within 
and for the district of Rhode Island, on the fifteenth day of June 
next ensuing the date hereof, in an action of the case, for that the 
defendant corporation has broken its promises to the plaintiff cor- 
poration made, as by declaration to be filed in court will be fully 
set forth, to the damage of the plaintiff corporation one hundred and 
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twenty thousand dollars. Hereof fail not and make true return of 
this writ with your doings thereon. 

Witness Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this twenty-first day of December, in the 
year 1875. 


HENRY PITMAN, Clerk. 


I, William W. Douglas, attorney for and in behalf of the plaintiff 
corporation named in the within writ, make affidavit and say that 
said plaintiff corporation has a just claim and demand against the 
defendant corporation named in said writ that is due, upon which 
said plaintiff expects to recover in said action, and has a reasonable 
expectation of recovery of a sum sufficient to give jurisdiction to 
the court to which said writ is returnable and is made returnable, 
to wit, the circuit court of the United States for the district of Rhode 

Island, and that, to the best knowledge and belief of this 
617  afliant, the sum of seventy-four thousand dollars and upwards 

is justly due from the defendant corporation to the plaintiff 
corporation in the action commenced by said writ; that the defend- 
ant corporation has property which it does not intend to apply to 
the payment of said claim; that the defendant corporation has com- 
mitted fraud in the concealment of its property or in the disposition 
thereof; that since the contracting of said debt the defendant cor- 
poration has been the owner of property or in the receipt of an in- 
come which it has refused or neglected to apply towards the pay- 
ment thereof, though requested by the plaintiff 20 to do. 


WM. W. DOUGLAS. 


Subscribed and sworn to in Providence, in the county of Provi- 
dence, this twenty-first day of December, A. D. 1875. 
Before me— 
HENRY PITMAN, 


Clerk LU. 8S. Circuit Court, ex Officio U. S. Commissioner. 


Mr. Officer, make service of the within writ by leaving an attested 
copy of the same (and of this order) with Zechariah Chafee, of the 
city of Providence, in the State of Rhode Island, for the purpose of 
attaching all the personal estate of the A. & W. Sprague Manufact- 
uring Company, the defendant corporation within named, lodged or 
lying in the hands of said Zechariah Chafee, as the attorney, agent, 
factor, trustee, or debtor of said defendant corporation, and also with 
Amasa Sprague, treasurer of said corporation, for the purpose of 
notifying said defendant corporation of the pendency of said action. 

WM. W. DOUGLAS, 
Plaintifj’s Attorney. 
Providence, December 21, 1875. 


618 Marshal’s Return. 
Districr OF RHODE ISLAND, sc: 


PROVIDENCE, December, 1875. 
On the twenty-first day of December, A. D. 1875, at eleven o’cleck 
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and fifty-five minutes in the forenoon, 1 served this writ and at- 
tached all the right, title, and interest of the A. & W. Sprague Man- 
ufacturing Company in and to the following-described real estate, 
to wit: 

[ also, on the twenty-first day of December, A. D. 1875, at eleven 
o'clock and fifty-five minutes in the forenoon, attached all the right, 
title, and interest of the A. & W. Sprague Manufacturing Company 
in and to the following-described real estate situated in the town of 
South Kingston, to wit, the estate belonging to said A. & W. 
Sprague Manufacturing Company, situated northerly of Narragan- 
sett Pier, in the town of South Kingston, being the estate now or 
recently occupied as tiie residence of William Sprague and family, 
comprising mansion house, stables, outhouses, farms, garden, and 
other grounds, with the appurtenances, and have left a true and at- 
tested copy of this writ, together with my doings thereon, with the 
town clerk of the town of South Kingston. . 

I have also left true and attested copies of this writ, with a gen- 
eral reference thereon to the real estate attached thereby, together 
with astatement of the date and time of day of such attachment, with 
Amasa Sprague, treasurer of said defendant corporation, and also 
with Zechariali Chafee, as the person in possession. 

I also, on the twenty-first dav of December, A. D. 1875, summoned 
the said defendant corporation by leaving with Amasa Sprague, 
treasurer thereof, at the office of said corporation, in the city of 
Providence, a true and attested copy of this writ. 

I also, on the twenty-first day of December, A. D. 1875, at four 
o'clock and twenty minutes in the afternoon, attached all the per- 
sonal estate of the said A. & W. Sprague Manufacturing Company 
in the hands or possession of Z. Chafee, as trustee of defendant cor- 
poration, by leaving in his hands, at the office of said company, 

in the city of Providence, a true and attested copv of this writ; 
619 have endorsed thereon the date and time of day of such serv- 

ice, and have paid him his lawful fees, to wit, the suin of 
two dollars and ten cents. 

I have also left a true and attested copy of this writ, so endorsed, 
with Amasa Sprague, treasurer of said defendant corporation, at 
their office, in the city of Providence. 

JAMES H. COGGESHALL, 
U. S. Marshal. 


ET LE LG LL PULA AP IRM TNE 
Copies and description ee Oe 44 70 
Cash paid to Chafee et OI ee nn sen ee 3 50 


$80 20 
Declaration. (Filed May 10, 1876.) 
District or RuHopeE ISLAND, se: 
Circuit Court of the United States. June Term, A. D. 1876. 


The National Bank of Commerce, in New York, a corporation ex- 
* 
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isting under the laws of the United States and located in the city, 
eounty, and State of New York, a citizen of the State of New York, 
complains of the A. & W. Sprague Manufacturing Company, a man- 
ufacturing corporation created by the General Assembly of the State 
of Rhode Island, having a place of business in the city of Provi- 
dence, in said State and district, a citizen of the State and district of 
Rhode Island, attached and summoned by the marshal in an ac- 
tion of the case, for that the defendant corporation, at said Provi- 
dence, on the twenty-eighth day of July, A. D. 1873, by its promis- 
sory note in writing of that date, by its treasurer signed on behalf 
of said corporation, for valne received, promised to pay to the order 
of the Atlan.vic DeLaine Company, a similar manufacturing corpo- 
ration, the sum of twelve thousand six hundred seventy-two thirteen 

one-hundredths dollars ($12,672.13), at Globe National Bank, 
620 three months after date, and the said Atlantie DeLaine Com- 

pany, by its treasurer, thereafterwards, on the same day, in- 
dorsed and delivered the said note to Hoyt, Spragues & Company, 
and the said Hoyt, Spragues & Company thereafterwards, on the 
same day, indorsed and delivered the said note to the plaintiff cor- 
poration, by reason and in consideration whereof the said defend- 
ant corporation became liable and promised the plaintiff corpora- 
tion to pay it the contents of said note according to the tenor thereof, 
and the plaintiff corporation avers that said three months have 
long since elapsed. 

Yet, though requested, the defendants have not paid said sum or 
any part thereof, but ever have refused and do refuse to pay the 
same. | 

To the plaintiffs’ damage one hundred and twenty thousand dol- 
lars, as laid in their writ, dated the twenty-first day of December, 
1875. 

Wherefore they sue by their attorney. 


WM. W. DOUGLAS. 


Affidavit of Z. Chafee. (Filed June 9th, 1876.) 


I, Zechariah Chafee, under oath do state that at the time the writ 
in the above-entitled cause was served I had none of the estate of 
said defendant corporation, either directly or indirectly,in my hands 
or possession. 


ZECHARIAH CHAFEE. 


Subscrib. and sworn to at Providence on this second day of June, 
A. D. 1876. 
Before me— 
HENRY MARSH, Jr., 
Notary Public. 
Pleas. (Filed June 9th, 1876.) 


And the said defendant comes and defends, &c., when, &e., and 
prays judgment of the plaintiffs’ writ in said case because it 

621 says that prior to the suing out said writ and prior to the 
pretended service thereof the said plaintiffs had sued out of 


* >? « 
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the clerk’s office of this court their certain other writ against the 
said defendant, and had declared thereon in this court against it in 
an action on the case and for the same causes of action in the said 
declaration in this present suit mentioned, as by the files and record 
thereof in this court remaining appears, and that the parties in this 
and the said former suit are the same and not other or different 
parties, and that the said former suit so brought and prosecuted 
against the defendant by the said plaintiff as aforesaid was still de- 
pending in this court at the time of the suing out and the service 
of the writ in this the above-entitled cause; all which the said de- 
fendant is ready to verify. Wherefore the defendant prays judg- 
ment if it ought to be held to make answer to the said writ in this 
suit, and that the same may abate, and that the defendant may be 


allowed its costs. 
A. & W. SPRAGUE M’F’G CO., 
[L. s.] By AMASA SPRAGUE, Tr. 


By its attorneys, B. F. THURSTON, 
CHARLES HART, 
JAMES TILLINGHAST, 
J. A. GARDNER. 


STATE OF Ruope Isitanp, &e., | _. 
Rhode Island District, f ely 
PROVIDENCE, 8¢: 

In the city of Providence, on this ninth day of June, A. D. 1876, 
personally came Amasa Sprague, treasurer of the A. & W. Sprague 
Manufacturing Company, and made oath to the truth of the facts 
in the above plea contained. 

Before me— 

JOHN L. NOYES, 
Notary Public. 


622 And saving tlie benefit of the above plea in abatement and 
in case the same should be overruled for further plea— 

The said defendant comes and defends, &c., when, &c.. and says 
it never promised in manner and form as the plaintiff hath thereof 
declared against it; and of this puts itself upon the country. 

By its attorneys, B. F. THURSTON, 
CHARLES HART, 
JAMES TILLINGHAST, 
J. A. GARDNER, 


Replication. (Filed June 22d, 1876.) 


And the said plaintiff, for replication to the said defendant’s said 
plea by it first A rae pleaded in abatement, says that for anything 
in said defendant’s said plea alleged and contained the plaintiff’s 
said writ in this present cause ought not to abate, because the plain- 
tiff says that, at the time of the service of the plaintiff’s said writ in 
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this present cause and at the time of the commencement of this 
present action, there was not then depending in this court a former 
action brought by this plaintiff against this defendant for the same 
causes of action in the said declaration in this present suit men- 
tioned, in manner and form as the said defendant has by its said 
plea alleged, without this, that there is now remaining in this court 
any such record of such action then and there depending. 
And this the plaintiff prays may be inquired of by the court. 
By its attorney, WM. W. DOUGLAS. 


And the said plaintiff, for further replication to the defendant's 
said plea by it first above pleaded in abatement, says that for any- 
thing by said defendant in said plea alleged the plaintiff’s writ in 
this present action ought not to abate, because the plaintiff says that 

said former writ in said defendant’s said plea mentioned was 
623 sued out of the clerk’s office of this court and served, if ever 

lawfully served, upon the twenty-fourth day of October, 1874, 
and said former declaration was filed, if ever lawfully filed, on the 
fourth day of November, 1874, and that the promises and undertak- 
ings alleged and set forth in the declaration in said former action 
were made by a citizen of this State and district of Rhode Island to 
other citizens of Rhode Island, and came by assignment to the plain- 
tiff in said former action; wherefore this court had no jurisdiction 
to hear and determine the said former action, as by the record of 
the pleadings and judgment therein now remaining in this honor- 
able court fully appears. 

And this the plaintiff is ready to verify. Wherefore it prays 
judgment, &c. 

By its attorney, WM. W. DOUGLAS. 


And the said plaintiff, as to the said piea of the said defendant by 
it secondly above pleaded, and wherein said defendant puts itself 
upon the country, doeth the like. 

By its attorney, WM. W. DOUGLAS. 


Reoinder to First Replication to First Plea. (Filed October 2d, 1876.) 


And the said defendant, for rejoinder to the plaintiff’s first repli- 
cation to the defendant’s first plea, says that there is a record of the 
writ and declaration in the plea aforesaid of said defendant above 
specified in the said circuit court of record filed, as the said defend- 
ant above in pleading hath alleged, as appears upon the files of said 
court of record filed; and this the defendant is ready to verify by 
that record, and prays that the records of said term of this court 
here may be seen and inspected, Xe. 

By BENJ. F. THURS 
CHARLES HART, 
JAMES TILLINGHAST, 
JOHN A. GARDNER, 

Attorneys for Defendant. 


STC N, 
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624 Demurrer to Second Replication to Plea in Abatement. (Filed 
October 2d, 1876.) 


And the said defendant saith thatthe said second replication by 
the plaintiff in manner and form aforesaid above pleaded in reply 
to defendant’s plea in abatement, and the matters in the same eon- 
tained, are not sufficient in law to compel the defendant to answer 
to the said writ of the plaintiff, to which the said defendant hath 
no necessity, neither is he bound by the law of the land in any man- 
ner to answer; and this the defendant is ready to verify. Wherefore, 
for want of a sufficient replication in this behalf, the said defendant, 
as before, prays judgment of the writ aforesaid, and that the said writ 


may be quashed, Kc. 
By BENJ. F. THURSTON, 
CHARLES HART, 
JAMES TILLINGHAST, 
JOHN A. GARDNER, 
Attorneys for Defendants. 


Plaintiff’s Joinder in Issue on Defendants’ Rejoinder to Plaintiff's 
First Replication to Defendant’s Plea in Abatement (Filed October 


5th, 1876.) 


And the plaintiff, as to the said defendant’s rejoinder to the plain- 
tiff’s first replication to the defendant’s plea in abatement, whereby 
the said defendant prays that the records of said term of this court 
here may be seen and inspected, &c., doeth the like. 


By its attorney, WM. W. DOUGLAS. 


625 Plaintiff's Joinder in Demurrer. (Filed October 5th, 1876.) 


And the plaintiff says that the said plea by the plaintiff in manner 
and form aforesaid secondly above pleaded in reply to the defend- 
ant’s plea in abatement, and the matters in the same contained, are 
good and sufficient in the law to compel the defendant to answer the 
said writ and declaration of the plaintiff, which said plea of the 
plaintiff and the matter therein contained the plaintiff is ready to 
verify, and because the said defendant doth not answer to that plea, 
or in any manner deny it, the plaintiff prays judgment, and that 
the said writ and declaration now prosecuted may be adjudged good, 
and that the said defendant may answer over to the same. 


By its attorney, WM. W. DOUGLAS. 


Agreement for Judgment. (Filed Nov. 15, 1876.) 


[n the above-entitled cause it is agreed that all pleadings save the 
general issue and joinder thereto be withdrawn, and that the defend- 
unts shall submit to final judgment for the plaintiff at the next June 
term of this honorable court for the amount of the notes declared 
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on, with interest, less amounts, with interest that shall have been 
paid thereon, and for costs. 
WM. W. DOUGLAS, 
Counsel for Plaintiff. 
B. F. THURSTON, 
CHAS. HART, 
JAS. TILLINGHAST, 
J. A. GARDNER, 
Counsel for Defendants. 


And said cause was further continued from term to term until the 
present November term, 1878, when, to wit, on the 12th day of 
December, A. D. 1878, the following judgment was entered : 


626 Judgment. 


It is considered by the court here that the plaintiff have and re- 
cover of the defendant the sum of fifty-nine thousand and eighty- 
four 7%; dollars, debt, and costs of suit, taxed at one hundred and 
sixty-four ;%°; dollars, and have execution therefor. 


Circuit Court of the United States, District of Rhode Island. 


I, Henry Pitman, clerk of said court for said district, do hereby 
certify that the foregoing pages contain a true copy of the original 
writ, with extract from the marshal’s return thereon, extract from 
the declaration, with the pleas, replication, joinders, and demurrers, 
with agreement for and judgment filed and entered in the cause, 
National Bank of Commerce, in New York, against the A. & W. 
Sprague Manufacturing Company. 

In testimony whereof I have hereunto set the seal of said court 
and my hand this 14th day of May, A. D. 1884. 

[SEAL.] . HENRY PITMAN, Clerk. 


EXHIBIT KK. 
(Pp. 271-274.) 
Referred to. by said Henry Pitman and by him furnished to me 
to be made a part of his deposition. 
Attest: I. BH. Southwick, Jr., examiner. 
RuopeE Istanp District, sc: 


. s.] The President of the United States of America to the mar- 
shal of said district or to his deputy, Greeting : 

Whereas the National Bank of Commerce, in new York, a corpora- 
tion existing under the laws of the United States and located in the 
city and county and State of New York, a citizen of the State of 
New York, by the consideration of the circuit court of the United 
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States, holden at Providence, within and for Rhode Island 
627 district, on the fifteenth of November, anno Domini 1878, re- 
covered judgment against the A. & W. Sprague Manufactur- 
ing Company, a corporation created by the General Assembly of the 
State of Rhode Island, having a place of business in the city of 
Providence, in said State and district, and a citizen of the State of 
Rhode Island, for the sum of fifty-nine thousand & eighty-four 75 
dollars, debt, and one hundred & sixty-four ,§,°; dollars, costs of suit, 
as to us appears of record, whereof execution remains to be done: 
We command you, therefore, that of the goods, chattels, and real 
estate of the said A. & W. Sprague Manufacturing Company within 
your district you cause to be levied and paid unto the said National 
Bank of Commerce the aforesaid sums, being fifty-nine thousand 
two hundred & forty-eight dollars and seventy cents in the whole, 
with one dollar and thirty-five cents more for this writ, together with 
interest on said debt from said 12 day of December, 1878, until the 
whole is paid, and therefore [therefrom] also to satisfy yourself for 
vour own fees. Hereof fail not, and make true return of this writ and 
of your doings thereon to our next circuit court, to be holden at 
Providence, within and for our district of Rhode Island, on the six- 
teenth day of June next, the 15th coming on Sunday. 
Witness Hon. Morrison R. Waite, our Chief Justice, at Providence, 
this 13th day of April, in the year eighteen hundred and seventy- 
nine. 


HENRY PITMAN, Clerk. 


Judgment rendered Dec. 12, 1878. 


|” PAR: > eH 59,084 04 
Se Sereda 164 66 
, 59,248 70 
I l 35 


U. S. Marshal’s Return. 


Ruope Istanp DistRICct, sc: 
PROVIDENCE, October 1st, 1879. 

On the 30th day of April, A. D. 1879, at one o’clock and 30 

minutes in the afternoon, I levied this execution on all the 
628 right, title, and interest which the A. & W. Sprague Manu- 

facturing Company, which’ Fanny Sprague, which Mary 
Sprague, of Providence, which Amasa Sprague, of Cranston, had in 
and to all the real estate attached on the original writ in this suit 
on the 21st day of December, A. D. 1875, at eleven o’clock & 55 
minutes in the forenoon, and which said real estate is hereinafter 
more fully described. 

After having set up notifications of such levy in three or more 
publie places in each of the towns where said real estate lies for the 
space of three months after such levy,and before exposing the same 
for sale, and also after causing advertisements thereof to be published 
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once a week for tlie space of three weeks next before the time of such 
sale in a newspaper in each county where said estate lies, I, on the 
4th day of September, A. D. 1879, at 11 o’clock a. m., at the U. S. 
marshal’s office, in said city of Providence, sold at public auction all 
the right, title, and interest which the said A. & W. Sprague Manu- 
facturing Company had at the time of the attachment on the origi- 
nal writ in and to the following-described real estate situated in said 
city of Providence, to wit: 

* * * * * . 

On the 5th day of September, A. D. 1879, at 11 o’clock in the fore- 
noon, I made further service of this execution, and sold at public 
auction, at the Washington county court-house, South Kingston, 
Rhode Island, all the right, title, and interest which the said A. & 
W. Sprague Manufacturing Company had on the 21st day of De- 
cember, A. D. 1875, at 11 o’clock & 55 minutes in the forenoon (the 
time when the property was attached), in and to— 

All that tract of land situate in the town of South Kingston, 
Washington county and State of Rhode Island, together with the 
mansion house, stables, out-lhouses, and improvements thereon, being 
the estate now or recently occupied as the residence of William 
Sprague and family and bounded as follows, viz: Northwesterly by 
land now or formerly of Jeremiah P. Robinson, on which it measures 
about sixteen hundred and thirty-four (1,634) feet; northerly by the 
road leading from Kingston Hill to Narragansett Pier, on which it 
ineasures about 1,500 feet; northeasterly by land of James Dillon 

& others, on which it measures about 3,415 feet; northerly by 
629 Pettyquamsett cove,.on which it measures about 3,500 feet ; 

easterly by land of George L. Hazard, on which it measures 
about 1,187 feet; northerly by said Hazard land, on which it meas- 
ures about 2,954 feet, and by Pettyquamsett cove, on which it meas- 
ures about 1,500 feet ; southeasterly by the Atlantie Ocean, on which 
it measures about 5,500 feet; southwesterly by land now or formerly 
of Attmore Robinson and others and the aforesaid road leading from 
Kingston hill to Narragansett Pier, on which it measures about 
3,800 feet; southeasterly by land of Elisha Watson and Charles 
Hazard, on which it measures about 2,340 feet, and southwesterly 
by land of said Charles Hazard and a cross-road, on which it meas- 
ures about 1,860 feet, containing 428 acres of land, more or less, in- 
cluding the ponds embraced within said bound, for the sum of one 
hundred dollars, to the National Bank of Commerce, in New York, 
who was the highest bidder for the same at the sum named. 

The entire amount of such sales was $6,605.00. The costs on this 
writ were $371.72, leaving a balance of six thousand two hundred 
thirty-three ;,%; dollars, which I have paid to Wm. W. Douglas, Esq., 
attorney for the plaintiff, leaving the execution unsatisfied as to the 


Pa 


remainder due thereon. 


JAMES H. COGGESSHALL, 
U.S. Marshal. 
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Circuit Court of the United States, District of Rhode Island, sc: 


I, Henry Pitman, clerk of said court for said district, do hereby 
certify that the above and foregoing four pages contain true copies 
of the original execution, with an abstract of the marshal’s return 
thereon, in the cause, National Bank of Commerce, in New York, v. 
The A. & W. Sprague Manufacturing Company, now on file in this 
office. 

In testimony whereof I have hereunto set the seal of said court 
and my hand this 14th day of May, A. D. 1884. 

[SEAL. | HENRY PITMAN, Clerk. 


630 Exurpitr LL. 
(Pp. 275-233.) 


Referred to by said Henry Pitman and by him furnished to me to 
be made a part of his deposition. 


Attest: I. H. Southwick, Jr., examiner. 
District OF Ruope ISLAND, sec: 


The President of the United States of America to the mar- 
[L. s.] no) of salik ieee oye rama sss 
shal of said district or to his deputy, Greeting: 

We command you to sunmon William Sprague, of South King- 
ston, in the county of Washington and State of Rhode Island, a 
citizen of the State of Rhode Island ; Amasa Sprague, of Cranston, 
in the county of Providence and State of Rhode Island; William 
Brenton Greene, of the city and county of Newport, in said State, a 
citizen of the State of Rhode Island; Albert S. Gallup and Nehe- 
miah Knight, both of the city and county and State of New York, 
both citizens of the State of New York, surviving partners of the 
firm of Hoyt, Sprague & Co., a firm formerly doing business in said 
city of New York and consisting of the above-named defendants, 
and Edward Hoyt, late of said New York, deceased, merchant, alias 
gentlemen, and all citizens of the United States, if they may be found 
within your precincts, to answer the complaint of Evan Randolph, 
of the city and county of Philadelphia, in the State of Pennsylvania, 
and a citizen of the State of Pennsylvania and of the United States, 
at the next circuit court to be holden at Providence, within and for 
the district of Rhode Island, on the fifteenth day of November next 
ensuing the date hereof, in an action: of the case, for that the de- 
fendants have not kept and performed their promises to the plaintiff 
made, but the same have broken, as by declaration to be filed in 
court will be fully set forth, to the damage of the plaintiff forty 
thousand dollars. Hereof fail not,and make true return of this writ 
with your doings thereon. 

Witness Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this twenty-third day of October, inthe 
year 1875. 

HENRY PITMAN, Clerk. 
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631 | Unirep States or AMERICA, ) a 
District of Rhode Island, .: 


In the city of Newport, in said district of Rhode Island, October 
26th, A. D. 1875, I have this day summoned the within- named 
William Brenton Gree ne, as within commanded, by leaving an at- 
tested copy of this writ at his last and usual place of abode in said 
city of Newport, the said defendant not being personally by me to 
be found within said district. 

‘ GEORGE MANCHESTER, 
Deputy U. 8. Marshal. 


a — 
. Wi casesinibindsig Diecia 1 OO 
a 1 8O 
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District or Ruope IsLanp, sc: 
PROVIDENCE, October 25th, 1885. 


| have this day, as within commanded, sseieseuel the within- 
named William Sprague and Amasa Sprague by reading this writ 
to them in their presence and hearing and delivering to each of 
them a true and attested copy hereof. No service was made on 
Albert 5. Gallup or Nehemiah Knight, as they are not residents of 
this district and could not be found therein. 

JAMES H. COGGESHALL, 
U. S. Marshal. 


ON SOEE SERED TLE GA LORE 4 00 
Copies ONE oo eepen are Se ome eee ? OO 
EE eS CRD OE hep tere 24 
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District OF RuHopE ISLAND, sc: 


“er The President of the United States of Ameriea to the mar- 
[t. 8.] shal of said district or to his deputy, Greeting : 
On this mesne process we command you to attach the goods and 
chattels and real estate of William Sprague, of South King- 
632 ston, in the county of Washington & State of Rhode Island, 
being a citizen of said State of Rhode Island; Amasa Sprague, 
of Cranston, in the county of Providence, & a citizen of said State of 
R. I.; William Brenton Greene, of the city and county of Newport 
and a citizen of said State of R. I, & Albert Gallup & Nehemiah 
Knight, both of city & county of New York & citizens of State of 
N. Y., surviving partners of the firm of Hoyt, Sprague & Co., a firm 
forinerly doing business in said city of New York, and consisting of 
the’above-named defendants and Edwin Hoyt, late a citizen of said 
State of New York, deceased, merchants, alias gentlemen, and all 
citizens of the United States (if they may be found in your precinct), 
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and them in safe custody keep, and also to attach their stock or shares 
in any banking association or incorporated company to the value of 
forty thousand dollars, and tosummon the said Wm. Sprague, Amasa 
Sprague, William Brenton Greene, Albert Gallup, & Nehemiah 
Knight to answer the complaint of Evan Randolph, of the city & 
county of Philadelphia, in the State of Pennsy]vania, a citizen of said 
State of Pennsylvania, in the case of Evan Randolph against said 
defendants, now pending in the circuit court at Providence, within 
and for the district of Rhode Island, forthwith in an action of the 
case, for that the defendants have not kept and performed their 
promises to the plaintiff made, but the same has [have] broken, as by 
declaration to be filed in court will be fully set forth, to the damage 
of the plaintiff forty thousand dollars. Hereof fail not, and make 
true return of this writ with your doings thereon. 

Witness Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this fourteenth day of August, in the 
year 1882. 

HENRY PITMAN, Clerk. 


I, Richard B. Comstock, agent of the plaintiff named in the within 
writ, make affidavit and say that the said plaintiff has a just claim 
against the defendants named in said writ that is due, upon which 
he expects to recover in said action a sum sufficient to give jurisdic- 
tion to the court to which said writ is returnable. 

That since the contracting of said debt the defendants have been 

the owners of property or in the receipt of an income which 
633 they have refused or neglected to apply towards the payment 
thereof, though requested by the plaintiff so to do. 
RICHARD B. COMSTOCK, 
Agent of Plaintiff. 


Subscribed and sworn to, in Providence, in the county of Provi- 
dence, this 14th day of August, A. D. 1882. 

Before me— 

EUGENE F. NOONAN, 
Notary Public. 
RuopeE Istanp DistTRICT, sc: 
PROVIDENCE, August 19, 1882. 

By virtue of this writ, on the 14th day of August, A. D. 1882, at 10 
o'clock and 10 minutes in the forenoon, I attached all the right, title, 
and interest of William Sprague and Amasa Sprague, within named, 
in and to the following-described real estate, to wit: That estate lying 
about one mile north of Narragansett Pier, in South Kingston, R. I., 
and known as “Canonchet estate,” with all the buildings and im- 
provements thereon; said estate contains about 408} acres of land, 
lying both sides of the road from Kingston to Narragansett Pier, 
being now or formerly the residence of William Sprague and family, 
by leaving a true and attested copy of this writ, with my doings 
thereon, with the town clerk of South Kingston, and have also left 
an attested copy of this writ, with a general reference thereon to the 
real estate attached thereby, together with a statement of the date 

65—213 
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and time of day of said attachment, with each of said defendants 
personally, the said William and said Amasa Sprague. I also sum- 
moned the said William Sprague onthe 14th day of August, 1882, 
and the said Amasa Sprague on the 15th day of August, 1882, by 
delivering to each an attested copy of this writ. 
JAMES H. COGGESHALL, 

U. S. Marshal. 


63- District oF RHopeE ISLAND, sc: 
U.S. Cireuit Court. Noy. Term, A. D. 1875. 


KvAN RANDOLPH ) 
Ss, a 
WM. SPRAGUE ef als. j 


Evan Randolph, of the city and county of Philadelphia and a 
citizen of the State of Pennsylvania and a citizen of the United States, 
complains of William Sprague, a citizen of Rhode Island, of South 
Kingston, in the county of Washington, State of Rhode Island, 
within said district; Amasa Sprague, a citizen of Rhode Island, of 
Cranston, in the county of Providence, in said State and district of 
Rhode Island, and William Brenton Greene,a citizen of Rhode 
Island, of the city and county of Newport, in said State and district 
of Rhode Island, who, with Edwin Hoyt, late a citizen of New York 
State, of the city, county, and State of New York, deceased, and 
Nehemiah Knight and Albert 8. Gallup, citizens of the State of New 
York, both of said city of New York (who, not being residents of or 
to be found within this district, were not served with the original 
process in this suit), formerly did business in said city of New York 
under the firm name of Hoyt, Spragues & Co., all citizens of the 
United States, summoned by the marshal in an.action of the case— 

For that Aborn Levis, on the 3rd day of July, 1873, at said New 
York, to wit, at said Providence, drew an order in writing of that 
date, by him signed, and directed the same to said Hoyt, Spragues 
& Co., therein requesting the said Hoyt, Spragues & Co. to pay to 
the order of himself, said Aborn Levis, four months after date, the 
sum of two thousand five hundred dollars ($2,500), and charge the 
same to the account of said Aborn Levis, for value received ; and the 
said Aborn Levis thereafterwards, to wit, on the same day, presented 
the same to said Hoyt, Spragues & Co., which the said Hoyt, 

Spragues & Co. then and there aceepted to pay, and thereby 
635 became liable to pay the same according to the tenor thereof ; 

and the said Aborn Levis thereafterwards, on the same day, 
endorsed the same, then and still unpaid, and deiivered the same to 
the plaintiff, for value received, by means whereof the said Hoyt, 
Spragues & Co. became liable, and, in consideration thereof, then 
and there promised the plaintiff to pay the same according to the 
tencr and effect of said order, and of said Hoyt, Spragues W Co.’s uc- 
ceptance thereof and the endorsement thereon, yet, though said 
four months have elapsed, and though often requested, according to 


; 
' 
: 


THE QUIDNICK COMPANY ET AL. 499 


the tenor thereof, said Hoyt, Sprague & Co. and the defendants have 
hitherto refused and still refuse to pay the same. * * * 

To the plaintiff’s damage forty thousand dollars, as laid on this 
writ, dated Oct. 23, A. D. 1875. 

Wherefore he sues. 


By his att’y, E. C. MOWRY. 


And said cause was continued from term to term to the Novem- 
ber term, A. D. 1882, when the following agreement was filed : 


Agreement. 


In the above-entitled action it is agreed that the following entry 
be made: 

Judgment for the plaintiff for thirty-four thousand five hundred 
dollars ($34,500) and execution to issue on or before March 6th, 
1853. 

kK. C. MOWRY, Pl ifs Att’y. 
A. B. PATTON, 
Att’y for Amasa Sprague and William Sprague. 


Judgment. 


Whereupon it is considered by the court here that the plaintiff 
have and recover of the defendants the sum of thirty-four thousand 
five hundred dollars ($34,500), debt, and cost of suit, taxed at one 
hundred and fifty-one dollars and sixty-one cents ($151.61), and have 
execution therefor. 


636 RuopeE Isitanp DistrRIct, sc: 


[r.s.] The President of the United States of America to the mar- 
shal of said district or to his deputy, Greeting: 

Whereas Evan Randolph, of the city & county of Philadelphia, 
in the State of Pennsylvania, a citizen of said State of Pennsylvania, 
by the consideration of the circuit court of the United States holden 
at Providence, within and for Rhode Island district, on the fifteenth 
of November, anno Domini 1882, recovered judgment against Wil- 
liam Sprague, of South Kingston, in the county of Washington, 
State of Rhode Island, — Amasa Sprague, of Cranston, in the county 
of Providence, State of Rhode Island, both citizens of said State, for 
the sum of thirty four thousand five hundred dollars, debt, & one 
hundred « fifty-one ,°, dollars, costs of suit, as to us appears of rec- 
ord, whereof execution remains to be done: We command you, 
therefore, that of the goods, chattels, and real estate of the said Wil- 
liam Sprague — Amasa Sprague within your district you cause to 
be levied and paid unto the said Evan Randolph the aforesaid 
sums, being thirty-four thousand six hundred & fifty-one 45 dol- 
lars in the whole, with one dollar and thirty-five cents more for 
this writ, together with interest on said debt from said — of 
until the whole is paid, and therefore also to satisfy yourself for 
your own fees. Hereof fai] not, and make true return of this writ 
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and of your doings thereon to our next court, to be holden at Provi- 
dence, within and for our district of Rhode Island, on the fifteenth 
day of June next. 

Witness Hon. Morrison R. Waite, our Chief Justice, at Prov., this 
7th day of March, in the year eighteen hundred and eighty-three. 


HENRY PITMAN, Clerk. 
Judgment rendered November term, 1882, to wit, March 7, 1883 
(Assumpsit.) 
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637 District or RHopE ISLAND, ss: 


* * * On the 7th day of March, 1883, at 1] o’clock and 3 
minutes in the forenoon, I levied this execution on all the right, 
title, and interest which the said William Sprague and the said 
Amasa Sprague had on the 14th day of August, 1882, at 10 o’clock 
and 10 minutes in the forenoon (the date of the attacliment on writ 
of mesne process), in and to the following-described real estate, to 
wit: 

That estate lying about one mile north of Narragansett Pier, in 
South Kingston, R. I., and known as the “ Canonchet estate,” with 
all the buildings and improvements thereon. Said estate contains 
about 408} acres of land, lying both sides of the road from Kings- 
ton to Narragansett Pier, being now or formerly the residence of 
William Sprague and family. 

And I set up notifications of such levy in three publie places in 
said town of South Kingston for the space of three months after 
such levy and before the same was exposed to sale, notifying all 
persons concerned of the levy and intended sale of said real estate ; 
and I also notified such sale by causing an advertisement thereof to 
be published once a week for the space of three weeks next before 
the time of such sale in the Narragansett Times, a newspaper 
printed and published in the county where such real estate lies, a 
copy of which advertisement is hereto annexed, marked “ C.” 

And on the 25rd day of, June, 1883, at 11 o’clock in the fore- 
noon, pursuant to said advertisement, I sold said real estate at 
public auction to Evan Randolph for the sum of one hundred dol- 
lars, he being the highest bidder therefor and that being the 
highest sum bid, which said sum the said Evan Randolph hath 
since well and truly paid me. 


<é C >) 
U/. S. Marshal’s Sale. 


By virtue of an execution issued from the circuit court of the 
United States holden at Providence, within and for the Rhode 


‘ 
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Island district, on the 15th day of November, A. D. 1882, returnable 
to said court at its June term, 1883, Evan Randolph, of the 
638 city and county of Philadelphia, in the State of Pennsylvania, 
plaintiff, against Wm. Sprague, of South Kingston, in the 
county of Washington and State of Rhode Island ; Amasa Sprague, 
of Cranston, in the county of Providence, in said State of Rhode 
Island, defendants, will be sold at public auction, at the U.S. mar- 
shal’s office, Custom-House building, Providence, R. L, on Satur- 
day, the 23rd day of June, 1883, at 11 o’clock a. m., all the right, 
title, and interest which the said William Sprague and the said 
Amasa Sprague had on the 14th day of August, A. D. 1882, at 10 
o'clock and 10 minutes in the forenoon (the date of the attachment of 
mesne process), in and to the following-described real estate, to wit: 
That estate lying about one mile north of Narragansett Pier, in 
South Kingston, R.1., and known as the “Canonchet estate,” with 
all the buildings and improvements thereon. Said estate contains 
about 408} acres of land, lying both sides of the road from King- 
ston to Narragansett Pier, being now or formerly the residence of 
William Sprague and family. 
Levied on March 7th, 1883, at 11 o’clock and 30 minutes in the 
forenoon. Sold to satisfy said execution, if sufficient. 
JAMES H. COGGESHALL, 
U. 8. Marshal, R. I. District. 


Circuit Court oF THE UNITED STATES, \ 
District of Rhode Island, j 


I, Henry Pitman, clerk of said court for said district, do hereby 
certify that the above and foregoing twelve pages contain true 
copies of the original writ and writ of mesne process, with the mar- 
shal’s returns thereon, extract from the declaration, and the judg- 
ment, execution, and extract of the marshal’s return thereon filed 
in the case of Evan Randolph v. William Sprague and others now 
on file in this office. 

In testimony whereof I have hereunto set the seal of said court 


aud my hand this 14th day of May, A. D. 1884. 
[SEAL. ] HENRY PITMAN, Clerk. 


o 
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63! Deposition of Charles Blake. 


CuHarLes Biakk, of Providence, in the county of Providence and 
State of Rhode Island, being affirmed to testify the truth, the whole 
truth, and nothing but the truth, and examined on the part of the 
said William Sprague, one of the respondeuts in said suit, doth de- 
pose and say as follows: 

To questions proposed by ANDREW B. Patron, of counsel for said 
William Sprague: 

Int. 1. What is your name, residence, and occupation? 

A. Charles Blake; residence, Providence; occupation, clerk of 
the supreme court of Rhode Island, Providence county. 


502 JOHN S. JENCKS ET AL., EXECUTORS, &C., VS. 


Int. 2. Have you in your custody as said clerk original papers in 
suit at law, Winthrop De Wolf, receiver, v. A. & W. Sprague M’f’g 
Co. et als. ente ‘red at the December term, 1877, of the court of com- 
mon pli as. and came by appeal into the suid supreme court 
if % will you produce them? 

hi ave, and will produce them. 

at Please annex to this deposition certified copies of the orig- 
inal writ and of that part of the officer’s return of service of the 
said writ which was made on the property of the defendants, A. & 
W. Sprague M’f’g Co., in the town of South Kingston ; also copy 
of the commencement, the first count, and the conclusion of the 
plaintiff’s declaration ; also copies of all subsequent pleadings, in- 
cluding the joinder of issue; copy of the agreement of verdict and 
judgment of the said supreme court ; also copy of the execution 
and of that part of the officer’s return of service of the execution 
which was made on the property of said defendant corpor ation in the 
town, of South Kingston, including the estate in controversy In 
this suit, and make the same a part of this deposition. 

A. I do annex them and make them a part of this deposition. 


(The papers referred to in this question are hereunto annexed as 


Exhibit MM.) CHARLES BLAKE. 
-LES BLAK 


Subscribed by said Charles Blake in my presence this fourteenth 
day of May, A. D. 1884. 
I. H. SOUTHWICK, Jr., Examiner. 


640 (Andre w Bb. Patton notifies me that, on behalf of said 
William Sprague, he may desire to ask for further time to 
take testimony in this cause. 
I. H. SOUTHWICK, Jr., Examiner. 
C, Frank Parkhurst, on behalf of said Zechariah Chafee, trustee 
and assignee, defendant, notifies me to complete and file the record 
of testimony in this cause on or before the sixteenth day of May, A 
D. 1884. 
I. H. SOUTHWICK, Jr., Examiner.) 


Exuipir MM. 


Comprising the following pages, numbered 285 to 295, both included, 
referred to by said Charles Blake in his foregoing deposition, and 
by him furnished to me to be made a part thereof 

Attest: I. H. Southwick, Jr., examiner. 
Tue State oF Rwope IsLaAnpD AND PROVIDENCE PLANTATIONS, | 
a. a 8C 
Providence, 
[u. s.] To the sheriffs of our several counties or to their deputies, 
Greeting: 


We command you to attach the goods and chattels and real estate 
of the A. & W. Sprague Manufacturing Company, a manufacturing 
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corporation created by our Geners| Assembly, William Sprague, of 
South Kingston, in our county of Washington,and Amasa Sprague, of 
Cranston, in our county of Providence, copartners as A. & W.Sprague, 
and them in said custody keep, in the value of one million dollars, 
and summon the said The A. & W. Sprague Manufacturing Com- 
pany, William Sprague and Amasa Sprague, to answer the com- 
plaint of Winthrop De Wolf, of Providence, in our said county of 
Providence, receiver of the Franklin Institution for Savings, at the 
next court of common pleas to be holden at Providence, within 
and for our said county of Providence, on the first Monday 
641 of December next ensuing the date hereof,in an action of the 
‘ase, for that the defendants have not kept their promises 
made to said Franklin Institution for Savings and to said plaintiff, 
but the same have broken as by declaration to be filed in court will 
be fully set forth, to the damage of the plaintiff one million dollars. 
Hereof fail not, and make true return of this writ with your doings 
thereon. 
Witness Hon. Thomas Durfee, chief justice of our supreme court, 
at Providence, this tenth day of November, in the year 1877. 


GEO. C. WEBSTER, Clerk. 


I, Winthrop De Wolf, receiver, the plaintiff named in the within 
writ, make affidavit and say that I, in my capacity as within stated, 
have a just claim against the defendant named in said writ that is 
due, upon which I expect to recover in said action a sum sufficient 
to give jurisdiction to the court to which said writ is returnable. 

That since the contracting of said debt the defendants have been 
the owners of property and in the receipt of an income which they 
have refused and neglected to apply towards the payment thereof, 
though requested by the plaintiff so to do. 

WINTHROP De WOLF, Receiver. 


Subscribed and sworn to in Providence, in the county of Provi- 
dence, this 10th day of November, A. D. 1877. 


before me— 
G. M. CARPENTER, Jr., 
Notary Public. 


W ASHINGTON, sc: 
Soutu Kinasron, November 12th, A. D. 1877. 

I have this day, at eignt o’clock and forty-five minutes a. m., at- 
tached all the interest of the defendant corporation within named in 
the following-described real estate situate in said South Kingston: 

Those parcels of land situate northerly from Narragansett 

642 Pier,so called, with the mansion house, stables, and other 

buildings and improvements thereon, being the estate now 

or recently occupied as the residence of William Sprague with all 

the lands used therewith and all the rights, privileges, and appur- 

tenances thereto belonging, by leaving an attested copy of this writ, 

with a copy of my doings thereon, with the town clerk of said South 
Kingston. 
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And have left an attested copy of this writ, with a general refer- 
ence thereon to the real estate attached thereby, together with a state- 
ment of the date and time of day of such attachment, with the person 
in possession of said real estate. 

EDWARD TUCKER, 
Deputy Sheriff. 
Fees received : 


URNS i ce ciiiinaiicinmioue re 
ee 3 60 
IIE esscccenlcebiiligiinktnlotn 4 00 
PONCE atiks ocine nnain 499 75 


Deputy Sheriff. 


PROVIDENCE, 8¢: 
Court of Common Pleas. December Term, A. D. 1877. 


Winthrop De Wolf, of Providence, in said county, receiver of the 
Franklin Institution for Savings, a corporation created by the Gen- 
eral Assembly, duly appointed and acting as such under the decree 
of the supreme court, pursuant to the statute in such case provided, 
complains of the A. & W. Sprague Manufacturing Company, a 
manufacturing corporation created by the General Assembly and 
established in Providence, in said county; William Sprague, of South 
Kingston, in the county of Washington, and Amasa Sprague, of 
Cranston, in said county of Providence, copartners as A. & W. 

Sprague, the real estate of said corporation and said Amasa 
643 Sprague having been attached, and said defendants having 

been summoned by the sheriff in an action of the case: For 
that the defendant corporation at said Providence, on the fourth day 
of August, A. D. 1873, by its promissory note in writing of that date, 
by its treasurer signed, for value received, promised to pay Charles 
Greene or order, the sum of fifty-seven thousand dollars in six months 
after date at the Globe National Bank; and said Charles Greene 
afterwards, to wit, on the same day, endorsed and delivered said note 
to said William Sprague and Amasa Sprague, copartners as afore- 
said; and said William Sprague and Amasa Sprague afterwards, to 
wit, on the same day, endorsed and delivered said note to said insti- 
tution; and the plaintiff avers that afterwards, at the time and place 
when and where the said note became due, the said note was duly 
presented for payment, and payment thereof was refused, of all which 
the defendants, William Sprague and Amasa Sprague, copartners as 
aforesaid, to wit, on the day last aforesaid, had notice, whereby the 
defendants became liable, and in consideration thereof promised the 
said institution to pay to said institution the contents of said note 
according to the tenor thereof. 

* * * * * * * 


And also for such money before that time lent and advanced to 


i 
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the defendants at their request by said institution and the plaintiff 
as receiver, and also for so much money for interest for forbearance 
by said institution and the plaintiff, as receiver, at the defendants’ 
request of moneys due and owing from the defendants to said insti- 
tution, and the plaintiff, as receiver, then and there in consideration 
thereof promised said institution, and the plaintiff, as receiver, to pay 
said sum of money last mentioned on request. 

Yet, though requested, the defendants have not, nor has either of 
them, paid said sums or any part thereof, but ever have refused and 
do refuse to pay the same, to the damage of said institution, and the 
plaintiff, as receiver, one million dollars, as laid in this plaintiff's 
writ, dated the tenth day of November, A. D. 1877. 

Wherefore he sues. 


By his attorney, GEO. M. CARPENTER, Jr. 


644 PROVIDENCE, 8c: 
Court of Common Pleas. December Term, A. D. 1877. 


WintHrop De Worr, Receiver, 
vs. No. 8354. 
A. & W. Spracure M’r’eG Co. et al. 


And the said defendant, The A. & W.Sprague M’f’g Co., comes and 
defends, &c., when, &c., and says that it ought not to be compelled 
to answer the said writ and declaration of the plaintiff, because it 
says that the said plaintiff, in his said capacity as receiver, heretofore 
and prior to the suing out of said writ, to wit, at a supreme court of 
the State of Rhode Island, holden at Providence, in said county of 
Providence, on the first Monday of October, A. D. 1875, impleaded 
the said defendant, The A. & W. Sprague M'f’g Co., in an action of 
the case and for the same cause in the declaration aforesaid above 
mentioned, as by the record thereof in the same court remaining ap- 
pears, and that the parties aforesaid to and in the plea aforesaid in 
the said supreme court and the said De Wolf, receiver, the now 
plaintiff, and the said A. & W. Sprague M’f’g Co. are the same per- 
sons and parties plaintiff and defendant as in said former action ; 
and said A. & W. Sprague M’f’g Co. duly appeared and pleaded in 
said former action,and issue was duly joined by said plaintiff thereon, 
and that the plea aforesaid in said supreme court was, at the October 
term, A. D. 1877, of said supreme court, on the eleventh day of said 
term, which was on the 12th day of October, A. D. 1877, called in its 
order on the docket of said court, and continued to the next March 
term of said supreme court, and that after the said continuance and 
before the commencement of the present suit, although the said su- 
preme court had not, during such time, adjourned said October term 
to meet again according to law, the plaintiff did not, neither did his 

counsel, notify the defendant or its counsel of any motion in or 
645 action proposed relative to said case by him or his counsel, 
nor did the plaintiff or his attorney file in the office of the 
clerk of said supreme court for said county a written notice of dis- 
contiuuance signed by said plaintiff or his attorney and stating 
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therein that said action was discontinued and the time of discontinu- 
ance thereof, and give a copy of such notice immediately to the de- 
fendant or any one of its attorneys of record; but, on the coutrary 
thereof, the plaintiff filed, without notice to or leave of court, with the 
clerk of said court, on the 9th day of November, A. D. 1877, at 5 o’clock 
.nd 45 minutes p. m., a paper containing the words and figures fol- 
lowing, to wit: 


PROVIDENCE, 8¢ 
“Supreme Court. October Term, 1877. 


Winturop De Wotr, Receiver, ) 
No. 9341. 


v. 


THe A. & W. SpraGcuE M’r’G Co. J 


The plaintiff in said action hereby discontinues the same this 9th 
day of November, 1877, at five o’clock and forty-five minutes in the 
afternoon. 

By his attorney, G. M. CARPENTER, Jr.” 


And did not give to the defendant or any one of its attorneys of 
record a copy of such notice until ten o’clock and forty-five minutes 
in the forenoon of the next day and until after the suing out of this 
writ in the present suit,and this it is ready to verify.. Wherefore the 
said A. & W. Sprague M’f’g Co. prays judgment if it ought to be 
compelled to answer to the writ and declaration aforesaid. 
By its attorneys, J. A. GARDNER, 
J. TILLINGHAST, 


. HART, 
B. F. THURSTON. 
646 And the said defendants, Amasa Sprague and William 


Sprague, declared against as copartners as A. & W. Sprague, 
come and defend, &e., when, &c., and say that they never promised 
in manner and form as the plaintiff hath in his declaration thereof 
declared against them, and of this they put themselves upon the 
country. 

By their attorneys, J. A. GARDNER, 
J. TILLINGHAST, 
, mas, 
B. F. THURSTON. 


Court of Common Pleas. December Term, 1877. 


PROVIDENCE, 8 


Winturop Dre Wo tr, Receiver, ) 
y, 
si 7 \ 2 \V Q ' sila . No . 354. 
HE A. &« . SPRAGUE MANUFACTURING COMPANY and ! 
Others. 


And the said plaintiff saith that the plea of the defendant, The 
A. & W. Sprague Manufacturing Company, herein pleaded, and the 
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matters therein contained, in manner and form as the same are 
ubove pleaded and set forth, are not sufficient in law to abate the 
said writ, and that the plaintiff is not bound by the law of the land 
to answer the same, and this he is ready to verify. Wherefore, for 
waut of a sufficient plea in this behalf, the plaintiff pravs judgment, 
e. 


By his attorney, G. M. CARPENTER, Jr. 


"" . And the said plaintiff, as to the plea of the defendants, William 
Sprague and Amasa Sprague, herein pleaded, in which the said de- 
fendants put themselves upon the country, doth the like. 
By his attorney, G. M. CARPENTER, Jr. 
, 


647 Supreme Court. Oct. T., 1878. 
PROVIDENCE, 8¢: 


W. De Wotr, Receiver, 
v. No. 700. 
Tue A. & W.SpraGueE M’r’e Co. and Others. 


The parties hereby waive jury trial herein. 

G. M. CARPENTER, Jr., 
PUff’s Att'y. 
C. HART. * : 
ix J. TILLINGHAST. 
Nov. 30, 1878. 


Docket Supreme Court. Oct. Term, 1878. 


Declarations and appeals continued to October term, A. D. 1878, 
700 v., &e. Winthrop De Wolf, rec., v. A. & W. Sprague M’f’g Co. 
et al., app’ts. (“0 S')) 46th day, jury trial waived; heard 69th day; 
opinion delivered 7th day ; judgment for pl’ff for $826,912.78 & costs 
as of November 30, 1878. 


Tae State or RwopE IsLaND AND PROVIDENCE PLANTATIONS, | 8C : 
Providence, , 


[t.s.] To the sheriffs of our several counties or to their deputies, 
Greeting: 

Whereas Winthrop De Wolf, of Providence, in our county of 
Providence, receiver of the Franklin Institution for savings, a cor- 
poration created by the General Assembly, appointed and acting as 
such under the decree of the supretne court, by the consideration of 
our supreme court, holden at Providence, within and for our county 
of Providence, on the first Monday of October last past, recovered 
judgment against the A. & W. Sprague Manufacturing Company, a 
corporation created by the General Assembly and established in 
Providence, in said county; William Sprague, of South Kingston, 

in our county of Washington, and Amasa Sprague, of Cran- 
648 ston, in said county of Providence, copartners as A. & W. 
Sprague, for the sum of $826,912.78, debt or damages, and 
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$24.85, costs of suit, as to us appears of record, whereof execution 
remains to be done: 

We command you, therefore, that of the goods and chattels and 
real estate attached of the defendants within your precinct you 
cause to be levied and paid unto the said plaintiff the aforesaid 
sums, being eight hundred and twenty-six thousand nine hundred 
and thirty-seven dollars and sixty-three cents in the whole, with 
twenty-five cents more for this writ; and thereof also to satisfy your- 
self for your own fees. 

Hereof fail not, and make due return of this writ and of your 
doings thereon to our next supreme court, to be holden at Provi- 
dence, within and for our county of Providence, on the fourth Mon- 
day of March inst. : 

Witness Hon. Thomas Durfee, chief justice of our supreme court, 
at Providence, this fifteenth day of March, in the year one thousana 
eight hundred and seventy-nine. 


CHARLES BLAKE, Clerk. 


Judgment was rendered on the 30th day of Nov., A. D.1878, in an 
action of the case upon promissory notes and bills of exchange. 


WASHINGTON, 8¢: 


In South Kingston, in said county, on this 20th day of March, 
1879, at 3 o'clock in the afternoon, I have levied the within execu- 
tion on the following-described real estate of the within-named A. & 
W. Sprague Manufacturing Company, attached on original writ and 
situated in said South Kingston, and being those parcels of land 
situated to the northerly of Narragansett Pier, so called, with the 
mansion house, stables, and other buildings and improvements 
thereon, being the estate now or recently occupied as the residence 
of William Sprague, with all the lands used therewith and all the 
rights and privileges and appurtenances thereto belonging, being 
the same which was conveyed to the A. & W. Sprague Manufactur- 
ing Company by deed from the Niantic Bank, and is known as the 
Robinson farm, containing avout 375 acres, and have advertised 

the sarne to be sold at public auction, at the court-house, in 
649 said South Kingston, on Saturday, September 27th, A. D. 

1879, at 12 o’clock noon, by posting up notice of said sale in 
three public places in South Kingston, viz., at the post office in the 
village of Kingston & at the office of the town clerk in said town and 
at the post office at Narragansett Pier. 

EDWARD TUCKER, 
Jeputy Sheriff. 


WASHINGTON, 8¢: 


In South Kingston, on the 5th day of September, 1879, I have’ 


advertised the within-named real estate to be sold by public auction, 
at the court-house, in South Kingston, on Saturday, the 27th day of 
September, 1879, at twelve o’clock noon, by advertisement in the 
Narragansett Times, a newspaper printed and published in South 
Kingston, and in each issue of that newspaper from September 5, 1879, 
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to September 26, 1879, inclusive—that is to say, on the 5th, 12th, 19th, 
and 26th days of September, 1879; and on said 27th day of Septem- 
ber, 1879, at twelve o’clock noon, at, the court-house, in said South 
Kingston, pursuant to said notice, I sold said real estate by public 
auction to Winthrop De Wolf, of Providence, receiver of the Frank- 
lin Institution for Savings, for the sum of five dollars, he being the 


highest bidder for the same. 
EDWARD TUCKER, 
Deputy Sheriff. 


i gs De 50 
Travel to levy & advertise 

und posting notices... 3 90 
BIE cctinien diiiniadis 1 00 
Travel toadvertisein Times 3 00 
Printing in Times__------ 7 50 
1 EE TE ee ka a 3 00 
Executing deed......--.. 2 00 
Delivery of possession.... 1 00 
I sncnsestssnineitianbiasinmaantion 5 00 


$26 90 
Paid. 
EDWARD TUCKER, 
Deputy Sheriff. 


650 Sratre or Ruope [sianp, sc: 


PROVIDENCE, 8¢: 
CLERK'S OFFICE, SUPREME CouRT, 
PROVIDENCE, May 15, 1884. 


I certify that the foregoing 12 pages contain true cepies of the 
original writ and of that part of the officer’s return of service of said 
writ which was made on the property of the defendant, A. & W. 
Sprague M’f’g Co., in the town of South Kingston ; also of the com- 
mencement, lst count, & the conclusion of the pl’ff’s declaration ; 
also of all subsequent pleadings, including the joinder of issue: also 
the agreement of verdict and judgment of the said supreme court ; 
also of the execution & of that part of the officer’s return of service 
of the execution which was made on the property of said defendant 
corporation in the town of South Kingston in case — Winthrop 
De Wolf, receiver, vs. A. & W. Sprague M’f’g Co. et al., now on file in 
this office. 


CHARLES BLAKE, Clerk. 
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651 xXureir No. A 2. 


PROVIDENCE, 8¢: 


EvAN RANDOLPH ) 
vs . 


(Filed October 24, 1884.) 
STaTE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS: 


To the sheriff, his deputy, or either of the town sergeants or consta- 
bles in the county of Providence, Greeting : 

Request having been made to me by Mary Sprague to take the 
deposition of Mary Sprague, Harriet Sprague, and Harriet B. Sprague 
in perpetual memory, and whereas the residence of Mrs. Mary 
Sprague, on Young Orchard avenue, is by me appointed the place 
and the nineteenth (19) day of April, A. D. 1884, at 10 o'clock a. 
m. the time of taking the same, you are therefore hereby required 
to notify the Rhode Island National Bank, City Insurance Co., Nar- 
ragansett Fire and Marine Insurance Co., Liberty Bank, Bank of 
Commerce, Narraganset Brick Co., Worcester Railroad Co., Globe 
National Bank, Merchants’ Insurance Co., Bank of North Ameriea, 
Atlantic Fire and Marine Insurance Co., Second National Bank, 
High Street Bank, Roger Williams Insurance Co., Whatcheer Bank, 
Equitable Insurance Co., Henry Hidden, Union Co., Quidnick Com- 
pany, A. & W. Sprague M’f’g Co., Amasa Sprague, William Sprague, 
self and as administrator, Zechariah Chafee, trustee and for self, of 
the place and time aforesaid, at least twenty-four hours before said 
time, thatthey may attend and put interrogatories to the said depo- 
nents. 

Hereof fail not and make true returns on this writ. 

Given under my hand and seal this sixteenth (16) day of April, 
A. D. 1884. 

AMASA M. EATON, 
Master in Chancery. 


652 PROVIDENCE, sc: 


In Providence, April 17th, A. D. 1884—I have this day made 
service of the within writ, as commanded, by reading it over in the 
presence and hearing of S. H. Tabor, cashier of the Rhode Island 
National Bank; Thomas burgess, secretary of the City Insurance 
Co.; William H. Fredericks, secretary of the Narragansett Fire and 
Marine Insurance Co., and also secretary of the Roger Williams In- 
surance Co.; Charles R. Drowne, cashier of the Liberty Bank ; John 
Koster, cashier of the Bank of Commerce; Nathaniel F. Potter, see- 
retary of the Narragansett Brick Co.; John R. Balch, treasurer of 
the Worcester Railroad Co.; Theophilus Salisbury, cashier of the 
Globe National Bank ; William P. Goodwin, secretary of the Mer- 
chants’ Insurance Co.; Charles E. Jackson, cashier of the Bank of 


ae 


511 


THE QUIDNICK COMPANY ET AL. 


North America; F. W. Haywood, secretary of the Atlantic Fire and 
Marine Insurance Co.; William W. Paine, cashier of the Second 
National Bank; Henry A. Hidden, for self and of the Whatcheer 
Bank; Frederick W. Arnold, secretary of the Equitable Insurance 
Co.; Charles B. Gould, treasurer of the Union Company, and alse 
the Quidnick Company; Amasa Sprague, for self, and also as treas- 
urer of the A. & W. Sprague M’f’g Co.; William Sprague, for self 
and as administrator on the estate of Fanny Sprague, and by leav- 
ing an attested copy of this writ at the last and usual abode of 
Zechariah Chafee (as trustee and for self) within my precinct; and I 
have also, on this 18th day of April, A. D. 1884, read this writ over 
in the presence of Elijah Allen, cashier of the High Street Bank, 
within my precinet. 


CHARLES H. BROWN, Constable. 
Services and fees and travel and copy, $6.20. 


Be it remembered that in the city of Providence, in the county of 
Providence and State of Rhode Island, before me, Amasa M. Eaton, 
a master in chancery, this nineteenth day of April, A. D. 

653 1884, at the residence of Mary Sprague, on Young Orchard 
avenue, personally came before me Mrs. Mary Sprague, Mrs. 
Harriet Sprague, and Mrs. Harriet B. Sprague, who, being by me 
duly sworn, did severally depose as follows hereinafter, and there 
were also present Andrew Bb. Patton, of counsel for Mrs. Mary 
Sprague and Mrs. Harriet Sprague; Rathbone Gardner, of counsel 
for the Union Company and the Quidnick Company; William W. 
Douglas, of counsel for Henry A. Hidden, supposed to be meant by 
the name of Henry Hidden, but without waiving any benefit of mis- 
nomer; C. Frank Parkhurst, of counsel for Zachariah Chafee, with- 
out waiving the protest hereinafter made, and of counsel for the Sec- 
oud National Bank, the Globe National Bank, and Henry A. Hidden. 


Deposition of Mrs. Mary Sprague, Sworn. 


Mr. C. Frank Parkhurst, on behalf of Zechariah Chafee, trustee, and 
Zechariah Chafee, individually, protests against the taking of this 
deposition at this time for want of due notice to said Chafee, and gen- 
erally, and for the further reason that it was known to the counsel for 
Mrs. Mary Sprague and is the fact that said Chafee was and is absent 
from the city of Providence and State of Rhode Island, in the city of 
Charleston, State of South Carolina, and so far away that no commu- 
nication by mail could be had with said Chafee between the service of 
the notice and the time fixed for the taking of this deposition, and 
that said Chafee could net possibly be present; and he further moves 
for the continuance of this hearing on account of the absence of Mr. 
Benjamin I. Thurston, of counsel for said Chafee, necessarily absent 
in the city of Washington, D. C., from before the service of notice at 
said Chafee’s residence up to the present time on professional busi- 
ness In the United States Supreme Court, and moves that such post- 
ponement be until some other day next week, to be fixed when Mr. 
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Thurston can be present. Mr. Rathbone Gardner protests 
654 against the taking of these depositions at this time by reason 

of the necessary absence of Mr. Charles H. Parkhurst, senior 
counsel for the Union Company and the Quidnick Company, who js 
in attendance upon the supreme court of this State upon the trial of 
an assigned case. 


Interrogatory. What is your name and residence? 

Answer. My name is Mary Sprague. I am in my eighty-third 
year. I reside in Providence. 

(Upon motion and agreement of all present, adjourned to Mon- 
day morning, April 21st, 1884, at ten o’clock, at the same place.) 

PROVIDENCE, April 21st, 1884. 

The taking of these depositions was resumed, as per above adjourn- 
ment, April 19th, at the same place... 

Present: Messrs. Patton, Parkhurst, Douglas, Gardner, and Hid- 
den. 

Upon agreement of all present, adjourned to Thursday morning, 
April 24, 1884, at ten o’clock, at the same place. 


PROVIDENCE, April 24, 1884. 
By agreement of all concerned, adjourned to Friday morning, 
April 25, 1884, at ten o’clock, at the same place. 


PROVIDENCE, April 25th, 1884. 
Present: Messrs. Patton, Parkhurst, Douglas, and Mrs. Mary 
Sprague and Mrs. Harriet Sprague. | 
Objections previously made are now waived. 


Deposition of Mrs. Mary Sprague Resumed. 


Int. 2. Are you a stockholder of the A. & W. Sprague M’f’g Co.? 
Ans. Yes, | was a stockholder in the A. & W. Sprague M’f’g Co. 
I suppose I am now. 
655 Int. 3. Was the A. & W. Sprague M’f’g Co. financially em- 
barrassed in the fall of 1873? 

Ans. Yes; It was. 

Int. 4. Were you acquainted with Amos D. Lockwood, Rufus 
Waterman, and George C. Nightingale in the fall of 1873? 

Ans. I was. 

Int. 5. Were you present at the house of Mrs. Fanny Sprague, in 
the city of Providence, on the evening of November 28, 1873? 
And, if so, state who was present and the purpose of your being 
there. 

Ans. I was there; Messrs. Lockwood, Waterman, and Nightin- 
gale, Mr. Benj. I’. Thurston, Mr. John A. Gardner, George Harris, 
Francis W. Latham, Thomas A. Doyle, and Amasa and William 
Sprague. I think they were all present in Mrs. Sprague’s dining- 
room. Henry Martin was there, the notary; Mrs. Fanny Sprague 
was there; Mrs. Latham and Mrs. Harriet Sprague were also there. 
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I went there to sign the trust deed to those three trustees—Messrs. 
Lockwood, Waterman, and Nightingale—and I signed it, very much 
against my will. 

Int. 6. Who else signed the trust deed mentioned that night? 

Ans. I signed it myself and Mrs. Fanny Sprague signed it; Amasa 
and Willian Sprague signed it first, and I think I signed it next, 
before Mrs. Fanny Sprague signed it. 

Int. 7. Did Amasa Sprague sign it as treasurer of the A. & W. 
Sprague M’f’g Co. and for the firm of A. & W. Sprague and indi- 
vidually ? 

Ans. Well, I think he did. 

Int. 8. State whether or not the parties whom you have named as 
signing the deed, including yourself, acknowledged the deed so 
signed before the notary, Henry Martin. 

Ans. I did and we all did. 

Int. 9. State where the deed was signed and where acknowl- 
656 edged, as you have stated, and any circumstances you have in 
mind about the matter. 

Ans. It was signed in Mrs. Fanny Sprague’s dining-room and ac- 
knowledged there. My mind was fully made up that I would not 
sign the deed. Mr. Hoyt and my two grandsons, Willie Hoyt and 
Charles Franklyn, came on that day, the 28th. In the evening Mr. 
Benj. F. Thurston came into this room we are sitting in and had a 
long talk with Mr. Hoyt about my signing the deed, and he said if 
I didn’t sign it my property would be all attached and I should 
have to lose my house and go out of it. After he left this room Mr. 
Hoyt said if all Mr. Thurston had said was true that I had better go 
over and signit. My grandsons were very much opposed to my going. 
In about half an hour after Mr. Thurston left Mr. Doyle came for 
me and I went with him, being persuaded by what Mr. Hoyt said. 
When I got over in Mrs. Fanny Sprague’s house all these people I 
have natined were in the dining-room and the three trustees were 
seated at the table and Mrs. Fanny Sprague was seated by their side 
and there was a seat for me. Mr. John Gardner sat at the table and 
Mr. George Harris. There was nothing more. I signed it and that 
finished it, and then they went into the parlor and I talked with 
these three gentlemen and asked them, What provision are you go- 
ing to make for me? Mr. Waterman said he would see. I think I 
came home right after that. 

Int. 10. Where was Henry Martin when the deed wassigned and 
at the time he took your and the rest of the signers’ acknowledg- 
ments ? ' 

Ans. He was in the dining-room with us, and stood by the side of 
Mrs. Fanny Sprague when we acknowledged it. 

Int. 11. Were you indebted to any one at the time you signed 
this deed other than the liability you may have incurred, if any, as 
a stockholder in the A. & W. Sprague M’t’g Co.? 

Ans. I did not owe anybody a dollar. 

Int. 12. Did you take any active part in the management of the 

affairs of the A. & W. Sprague M’f’g Co.? 
697 Ans. No; I did not. 
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Int. 13. Who did manage the affairs of the company? 

Ans. Amasa and William Sprague. 

Int. 14. Did the gentlemen, Lockwood, Waterman, and Nightin- 
gale, accept the deed signed by you, and the others you have men- 
tioned, on the 28th of November, 1873? | 

Ans. No; they did not accept it. 

Int. 15. Were you again present at the house of Mrs. Fanny 
Sprague on the lst day of December, 1873? And, if so, state who 
was present and the purpose of your being there. 

Ans. I was not there. 

Int. 16. State whether or not you met Mr. Henry Martin, notary 
public, there or anywhere else on the first day of December, 1873, 
and whether you signed and acknowledged the deed you state you 
executed on the 28th day of November to Mr. Zechariah Chafee. 

Ans. No; I did not meet him anywhere; I never saw him but 
once. No; I signed and acknowledged the deed on the 28th of No- 
vember to the three trustees. I did not sign and acknowledge the 
deed to Mr. Zechariah Chafee the first of December. I was not con- 
sulted about any change and knew nothing about it until the next 
morning, December second. 

Int. 17. Were you acquainted with Mr. Zechariah Chafee at this 
time; and, if not, when did you first make his acquaintance? 

Ans. I was not acquainted with him and I never saw him until 
two or three days after he was put in trustee, and then I sent for 
him, and the first time I ever saw him was in this room: I had 
business with him, for I heard he was going to take Mr. Frieze into 
the office with him, and I told him if I had anything more to do 
with the business I didn’t want Mr. Frieze in the office, for he had 
made trouble enough for us. 

Int. 18. State whether or not you executed more than one deed on 
the 28th day of November, 1873, to the three trustees you have 

named ; and, if so, how many. 
695 Ans. I think there was more than one, and I don’t know 
but there were three or four. 

Int. 19. State whether or not, on the second day of December, 
1878, you signed a transfer of the stock owned by you in the Quid- 
nick Company, on the transfer book of the company, to Zechariah 
Chafee, trustee; and, if so, what led you to make the transfer, and 
where was the transfer signed by you. 

Ans. The transfer was sent over here by George Harris, and | 
told him [I should not sign it. In about an hour afterwards Mr. 
John Gardner came and Mr. Amasa Sprague, and Mr. Gardner said 
if I did not sign it my property in the Quidnick Company would 
be attached. I told him I was not going to sign it to Zechariah 
Chafee. He told me if I signed it it would be just the same and I 
could have the interest from it as if itwas my own. They told me 
it was only just a form to save it, and I signed it in this room, on 
this table (pointing to it). 

Int. 20. Was the transfer written on the transfer book before the 
book was brought for you to sign or after it had been brought here ; 
and, if so, by whom was it written ? 
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Ans. I do not remember. 

Int. 21. Was John A. Gardner the attorney who advised you in 
legal matters ? 

Ans. Yes; Mr. Thurston and he were my counsel, and all I 
signed was by their advice. I never should have signed that trust 
deed if it had not been for Mr. Thurston. 

Int. 22. Did Mr. Gardner state to you at this time that Mr. Chafee 
had been appointed trustee when he induced you to sign the 
transfer ? 

Ans. Yes; but I heard of it in the morning, before hecame. The 
way heexplained it to me I thought I should hold my stock in that 
company just the same as if I had not signed this transfer. 

Int. 23. Did you believe, from what Mr. John A. Gardner 

stated to you, that Mr. Chafee had been appointed trustee, and 
659 that he held his office under the deed executed by you on 
the evening of November 28th, 1873? 

Ans. No; I did not think so and I did not like to sign this trans- 
fer to him, because I did acknowledge him to be my trustee. 

Int. 24. In your answer to the suit in equity, People’s Savings 
Bank and others vs. Zechariah Chafee and others, you say in that 
answer that the A. & W. Sprague M’f’g Co. and the other grantors 
substituted in the place of the said Waterman, Lockwood, and 
Nightingale the name of Z. Chafee, who at the last moment con- 
sented to accept the trust and executed and deltvered the said trust 
deed in the bill mentioned. Where was the answer signed, who 
wrote it, and what led you to sign the same, or what did you under- 
stand you were signing when you signed the answer ? 


(Objected to by Messrs. Douglas and Parkhurst as assuming mat- 
ters not proved, as suggesting inadmissible evidence from this wit- 
ness upon any question which can possibly be at issue between the 
parties to this deposition, and as leading.) 


Ans. I do not remember much about it, but it must have been 
signed here. I do not remember who wrote it. I signed it by the 
advice of my counsel. I do not remember much about it. 

Int. 25. State whether or not you own certain shares of stock in 
certain banks and other corporations ; and, if so, state the number 
of shares and in what companies or institutions? 

Ans. There it is, all down on that paper copied from the certifi- 
cates by Harriet Sprague (paper marked “ Exhibit A, A. M. E.”) 
and annexed thereto: 


17 shares R. I. National Bank. 
9 shares City Insurance Co. 
17 shares Narragansett Fire & Marine Insurance Co. 
] share Liberty Bank. 
150 shares Bank of Commerce. 
50 shares Narragansett Brick Co. 
660 10 shares Worcester railroad. 
235 shares Globe National Bank. 
11 shares Merchants’ Insurance Co. 
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2 shares Bank of North America. 
6 shares Atlantic Fire & Marine Insurance Co. 

102 shares 2d National Bank. 

9 shares High Street Bank. 
14 shares Roger Williams Insurance Co. 
6 shares Whatcheer Bank. 
48 shares Equitable Insurance Co. 
10 shares screw stock. 

(Exhibit A, A. M. E.) 

Int. 26. Have you any shares in the Mechanics’ National Bank ? 

Ans. Yes; four shares. 

Int. 27. State whether or not there are any dividends due and 
unpaid on any of the shares of stock above mentioned; and, if so, 
how many remain unpaid ? | 

Ans. I have not had any dividends since three years ago next 
July. All remain unpaid since that time. Ido not know but what 
Mr. Chafee took some. I put an injunction on and he could not 
get them. | 

Int. 28. State whether or not Mr. Chafee has ever made demand 
on you in writing to transfer any of these stocks to him ? 
Ans. He never has. 


Cross-examination by Mr. DouGtas: 


Cross-int. 29. Who first informed you of the substitution of 
Zachariah Chafee as trustee in the mortgage deed dated November 
Ist, 1873, signed by you, and when and where? 

Ans. Harriet Sprague informed me at breakfast the next morn- 
ing, December 2d, 1878. 

Cross-int. 30. Did she inform you that the deeds with Mr. 
Chafee’s name inserted had been sent to the record offices during 

the night ? 
661 Ans. I do not remember particularly about that. 
Cross-int. 31. When were you first informed that the said 
deeds were on record ? 

Ans. I think that Mr. Gardner told me when he came over for me 
to sign that transfer. 

Cross-int. 32. When were you informed that Messrs. Lockwood, 
Waterman, and Nightingale had decided to decline the trust? 

Ans. I was not informed until the 2d of December, at the break- 
fast table ; Harriet Sprague told me. 

Cross-int. 33. Did she explain to you the reasons for the change 
from the three trustees to Mr. Chafee, and did you understand them ” 

Ans. I understood it that they wouldn’t accept and they put in 
Zachariah Chafee. 

Cross-int. 34. Who did you understand put in Mr. Chafee? 

Ans. I don’t remember; I didn’t know anything about the change. 

Cross-int. 35. When Mrs. Harriet Sprague told you about the 
change what did you do? 

Ans. Well, [ said, Is it possible that Zachariah Chafee is going to 
have the management of my property? I did not do anything. 
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Cross-int. 36. Were not the names of some other gentlemen men- 
tioned or proposed first before Messrs. Lockwood, Waterman, and 
Nightingale? | 

Ans. | don’t know anything about. it. 

Cross-int. 37. Don’t you know that James Y. Smith, Henry How- 
ard, and Rufus Waterman were suggested ? 

Ans. I never heard anything at ail about it. 

Cross-int. 38. Have you ever brought any suit or taken any pro- 
ceedings to cancel the mortgage deed to Zechariah Chafee? 

Ans. No. 
662 Cross-int. 389. Was Mr. Henry A. Hidden present at any 
time when your counsel advised you to sign a trust deed or 
mortgage of your property, as you have stated above in your direct 
examination 7 

Ans. Not that I know of. 

Cross-int. 40. Besides the stock vou have enumerated as your 
property, did you own, on the first of November, 1873, the estate on 
the southeast corner of Hope and Benevolent streets, known as the 
Mary Sprague mansion estate? 

Ans. Yes; I owned it. 

Cross-int. 41. Have you been in possession of it ever since? 

Ans. I have. 

Cross-int. 42. Do you remember the time last summer when your 
homestead estate and the F anny Sprague homestead estate, next east 
of this, were put up at auction ? 

Ans. Very well I do. I shall always remember that date. 

Cross-int. 43. Were you in the house at the time of the sale? 

Ans. I was. 

Cross-int. 44. How long before that did you know that it was to 
be put up at auction ? 

Aus. About four weeks. It was advertised, I think, about four 
weeks. 

Cross-int. 45. Were you not out upon the lawn or the terrace while 
the sale was going on ‘ 

Ans. I was in the Lae 

Cross-int. 46. Who oceupies and has occupied the house with you 
from 1575 to the present time? 

Ans. Harriet Sprague, widow of Byron Sprague, and two of her 
gy wen A c-means 

Cross-int. Did you at any time take so much interest in the 
affairs of the "A & W. Sprague M’f’g Co. as to attend the meeting of 
the corporation ? 

Ans. No; I did not. 
66: Cross-int. 48. Do you mean to say that you never attended 
any meeting of the A. & W. Sprague M’ f’g Co. at any time 
from the time you became a stockholder to the present time? 

Ans. I never did. I had 1,300 shares in the A. & W. Sprague 
M’f’g Co., and Amasa and W illiam Sprague managed it for me. 

Cross-int. 49. Did you give any one a power of attorney to repre- 
sent your stock in the corporation meetings ? 

Ans. I never did. 
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Cross-int. 50. From the time, on the 2nd of December, 1878, when 
vou learned from your counsel, Mr. Gardner, and your nephew, Mr. 
Amasa Sprague, that Mr. Chafee’s name had been substituted in the 
trust mortgage deeds bearing date November 1, 1873, in the place 
of the three trustees whose names were originally printed in said 
deeds, and that the deeds with Mr. Chafee’s name in them had been 
recorded, what public notice did you give, if any, that you had never 
assented to the delivery of these deeds to Mr. Chafee? 

Ans. I never gave any. 


Cross-examination by Mr. PARKHURST: 


Cross-int. 51. In your answer to questions twenty-five and twenty- 
six you state that you own certain corporate stocks. State whether 
you did not, on or about the 9th day of March, 1874, transfer those 
shares of corporate stocks to Zechariah Chafee, trustee, under a con- 
veyauce from yourself and other parties, dated November 1, 1873, 
for the benefit of creditors, with the exception of ten shares of stock 
in the American Screw Company ? 

(Objected to by Mr. Patton upon the ground that there is better 
evidence if any such transfer has been made.) 

Ans. Well, I did, as collateral security: He always told me that 
after the business was settled up he was going to give me back my 
stocks. 

Cross-int..52. As collateral security to what? 
664 Ans. To save them, just as it was with the other property, 
so that it would not be attached. 

Cross-int. 53. Did you not, en or about the 2d of June, 1879, give 
to W. A. Cranston a power of attorney “ to sell, assign, and transfer 
unto Zechariah Chafee, in trust, ten (10) shares now standing in my 
name in the capital and joint stock of the American Screw Com- 
pany,” with full power to make and pass all necessary acts and in- 
struments for the assignment and transfer thereof, and was not your 
signature to the said power of attorney witnessed by Harriet Sprague, 
before referred to in this deposition ? 

Ans. No; I never did. 

Cross-int. 54. Do you still retain in your possession all the certifi- 
cates for the various shares of stock referred to in your previous 
answers ? 7 


Ans. | do. 
Redirect examination by Mr. Parton: 


Redirect Int. 55. In your answer to cross-interrogatory No. 51 you 
state that you did transfer the stock mentioned in that interrogatory 
to Zechariah Chafee as collateral security. Was not the transfer 
that you made simply an agreement to transfer when called for by 
him in writing? State what led you to make that agreement or 
transfer. 

Ans. It was simply an agreement, and he was to call upon me for 
a transfer, and he never has. It was to save my stock from attach- 
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ment, the same as all the rest of my property. Mr. Thurston came 
here and told me I must transfer this over to Mr. Chafee to save it, 
und I should have the interest of it as long as there was any. 

Redirect Int. 56. Did you believe, from what Mr. Gardner and Mr. 
Thurston told you that Mr. Chafee had been legally appointed 
trustee, and that it was necessary to make these transfers in order to 
protect your property from attachments, and did you rely upon their 

statements in making the same? 
665 Ans. I did. They were my counsel and I did not think they 
would ask me to do anything that wasn’t right. 

Redirect Int. 57. Does not Mr. Chafee hold your certificate of 
stock in the American Screw Co., and what led you to make the 
transfer to him ? | 

Ans. I expect he does. He rode up here to the gate one day, and 
I was sick, and he enquired for my certificate in the Screw Co. of 
Harriet, who went to the gate, and she came to me and asked me 
where it was, and I told her, and she gave it to him. 


Recross-examination by Mr. Doua.as: 


Recross-int. 58. On what pretence and by what right or in what 
vapacity did Mr. Chafee ask for and receive your certificate? 

Ans. Well, I can’t say any more than that he asked for it. 

Recross-int. 59. What claim did he have to ask you for your prop- 
erty any more than I would have to ask it? 

Ans. Well, I don’t think he had any right to ask me for my prop- 
erty. If I had not been sick I never would have let him had it. 

MARY SPRAGUE. 
Adjourned to 3 p. m., same day and place. 


PROVIDENCE, April 25, 1884—3 p. m. 
Present: Messrs. Patton, Parkhurst, Douglas, and Mrs. Harriet 
Sprague. 


Deposition of Mrs. Harriet Sprague (Duly Sworn). 


Int. 1. What is your name and where is your residence ? 
Ans. Harriet Sprague; No. 1 Young Orchard avenue, Providence, 
Rhode Island. 
666 [ut. 2. What relationship, if any, are you to Mrs. Mary 
Sprague ‘ t 

Ans. She is mother to my husband. 

Int. 3. Were you acquainted with Mrs. Fanny Sprague ? 

Ans. Very well, indeed. 

Int. 4. Were you present at the house - Mrs. Fanny Sprague on 
the evening of November 28, 18"°” If so, state who was present, 
the purpose of your being there ; state wena that transpired 
there that night with reference to the Spragues executing a deed of 
their property ? 

Ans. I was there; went over with Mrs. Mary Sprague, B. F. 
Thurston, John A. Gardner, George Harris, F. W. Latham, T. A. 
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Doyle, Messrs. Geo. C. Nightingale, Rufus Waterman, and Amos D. 
Lockwood. ‘Those I am sure of, and I think Charles Hart was pres- 
ent; Amasa and William Sprague, Mrs. Latham, Mrs. Doyle. I 
saw Henry Martin there when he took the acknowledgments of the 
signers of thedeed. Mrs. Fanny and Mrs. Mary Sprague were there. 
There were others there, but I don’t remember who they were. I 
went with Mrs. Sprague to accompany her by request. We went 
into the dining-room, where the papers were signed by Fanny, Mary, 
Amasa, and William: Sprague. After they were signed we went into 
the parlor, and I saw Mrs. Fanny and Mary Sprague in conversation 
with three gentlemen named as trustees. After the conversation I 
came bome with Mrs. Mary Sprague. It was very late—after mid- 
night. 

[nt..5. Did you see and were you present when Mr. Henry Martin 
took the acknowledgements of the parties who signed the deeds ? 

Ans. I was present and saw him. 

Int. 6. State whether there was more than one deed executed to 
the gentlemen named; and, if so, about how many? 

Ans. There was more than one if every one of the papers they 
signed were deeds. ‘That I don’t understand. 

Int. 7. State, if you know, whether the gentlemen named as trus- 

tees accepted the deeds so executed? 
667 Ans. They did not. 
Int. 8. State whether you were present at the house of Mrs. 
‘anny Sprague on the evening of December Ist, 1873; and, if so, 
who was present and what was done there that evening. 

Ans. I was there. The same individuals above mentioned were 
there, with the exception of William Sprague. I did not see Henry 
Martin there. I saw the lawyers in the dining-room at work and 
asked what they were doing. It was late and after Mr. Chafee had 
been appointed as a substi'ute for the three who declined. They 
told me they were substituting his name in place of the three trus- 
tees who had declined, also changing the date from the 28th of No- 
vember to the Ist of December, 1873, and substituting the pronoun 
his for their whenever it appeared. I saw Mr. Chafee and shook 
hands with him in the hall when he first entered the house. I was 
there till after twelve o’clock that night. When I left they were 
preparing to send the deeds to be recorded. They were all very 
busy at work when I left them at the table in the dining-room. 

Int. 9. Were the deeds they were changing and substituting the 
same deeds that had been executed by the Spragues on the 28th day 
of November, 1873? 

Ans. They were. 

Int. 10. Do I understand you to mean that Mrs. Mary Sprague 
wus present with you on the evening of December 1, 1878, at the 
house of Mrs. Fanny Sprague? 

Ans. She was not there. 

Int. 11. State whether or not you saw any of the parties who had 
signed the deed of November 28th acknowledge the deed before Mr. 
Henry Martin on the evening of December 1, 1873. 

Ans. I did not; I did not see Mr. Martin at all that night. 
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Int. 12. State whether or not Mrs. Fanny Sprague was present 
with the parties who were there; and, if so, how long she remained 
so present. 

Ans. I did not see her down-stairs at all that night. I sat 

with her part of the evening in her lodging-room. Her two 
668 daughters, Mrs. Latham and Mrs. Doyle, and Amasa’s wife, 

my daughter, Mrs. Harriet B. Sprague, was [were] up there 
also. There was nothing for us to stay down-stairs for. We sat up 
with Mrs. Fanny until she was tired enough to go to bed. 

Int. 18. What time did she retire, if you know? 

Ans. Some time between 11 and 12 o0’clock. I don’t know the 
exact hour: it was late. 

Int. 14. State whether or not she acknowledged the deeds or any 
of them which they were changing or substituting down-stairs be- 
fore Henry Martin that night. 

Ans. She did not. I saw no acknowledgment made by any one; 
did not see Henry Martin at all that night. 

Int. 15. Can you state more particularly the hour when you left 
that house that night? 

Ans. It was after twelve, but I don’t know how much after. 

Int. 16. Did you see Mrs. Mary Sprague that night after your re- 
turn; if not, when did you next see her? 

Ans. I did not see her that night. I met her at the breakfast 
table the next morning, the second of December.. 

Int. 17. Do you know of her sending for Mr. Chafee some days 
after this upon a matter as to which she wished to see him, and his 
coming here? And, if so, state the circumstances. 

Ans. I do know that she sent for bim to tell him that she had 
heard he intended to employ Lyman B. Frieze in the office of the 
A. & W. Sprague M’f’g Co. She was very much opposed to the ar- 
rangement, as he had already caused us a great deal of trouble, and 
we wanted no more of it and no more of his services. When Mr. 
Chafee came to the house I introduced her to him, as she had never 
met him. 

Int. 18. Did Mrs. Mary Sprague know of what was intended to be 
done at the house of Mrs. Fanny Sprague on the evening of Decem- 
ber 1, 1873, about appointing Mr. Chafee trustee? 

Ans. She did not; neither did I until I went over there. 
669 Int. 19. State whether or not you apprised her of the fact 
the next morning, as she has testified. 

Ans. I did, with which she was greatly surprised, and thought 
and said she ought to have been consulted about the change in the 
trusteesh ip. 


Cross-examination by Mr. DouGtas: 


Cross-int. 20. You have said that on the evening of November 28, 
1873, you saw several papers signed in the house of Mrs. Fanny 
Sprague, which you supposed to be deeds; also that on the evening 
of December 1, 1873, you saw people in the house of Mrs. Fanny 
Sprague altering the same deeds. How do you know that the deeds 
or papers you saw on those two evenings were the sume? 
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Ans. Because I heard them all talking about them and knew they 
were from what was said. I heard them say it was easier to alter 
those than to draw up new ones. That was why I was sure of it. 
There wasn’t time to draw up new ones and get them recorded in 
time to prevent attachments. That was thoroughly discussed before 
they commenced altering them. 

Cross-int. 21. Who took part in this discussion ? 

Ans. Mr. Thurston, Mr. Gardner, Mr. George Harris, Latham, 
Doyle, Amasa, and I don’t know who else. 

Cross-int. 22. Was not Mr. James Tillinghast there? 

Ans. I think he was, but Iam not sure. Mr. Charles Hart was 
there. 

Cross-int. 23. Were these deeds you have spoken of written or 
printed ? 

Ans. I don’t know; I didn’t look at them particularly to see what 
they were, not being directly interested. I didn’t think it was nec- 
essary. 

Cross-int. 24. Did you talk with Mrs. Fanny Sprague while you 

were in her room about what was going on down-stairs ? 
670 Ans. I did. I told her they were altering the deeds. I 

told her Mr. Chafee was down-stairs and they were going to 
substitute him in the place of the three gentlemen whom she sup- 
posed were to be her trustees. 

Cross-int. 25. Will you please state from what data you now fix 
the time of the two visits to Mrs. Fanny Sprague’s house that you 
have testified to? | 

Ans. One was on the 28th of November, 1873. I fix it because 
the deed shows for itself on the face of it. It was the 28th of No- 
vember. I have seen the deed and beard them say that it was the 
correct date. The other date was the first of December. I have 
seen the deeds since they were altered and had the erasure pointed 
out tome. A line was drawn through the date, the 28th of No- 
vember, and through each name of the three gentlemen and 
December Ist inserted, and the name of Zechariah Chafee inserted. 

Cross-int. 26. Was there any other date in the deed not erased or 
altered ? 

Ans. I don’t know of any. 

Cross int. 27. Whereabouts in the deed does the altered date 
appear? 

Ans. I don’t know; I couldn’t tell. 

Cross-int. 28. When was this alteration in the deed pointed out 
to you, and by whom? 

Ans. I don’t know who pointed it out tome. It was brought up 
for Mrs. Fanny Sprague to see. She was quite anxious to see it. 
Either Amasa or George Harris brought it; [ can’t say which one. 
This was several years ago. 

Cross-int. 20. What became of the deed after Mrs. Mary Sprague 
had seen it? 

Ans. It was taken away by whoever brought it here and carried 
back to the office, I think, by George Harris. 

Cross-int. 30. Was this after Mr. Chafee took charge of the office? 
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Ans. It was. 


671 Cross-int. 31. Will you please state what was the object of 
your going over to Mrs. Fanny Sprague’s on the evening of 
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December 1, 1873 °% 

Ans. I went over there by invitation. It was wholly unexpected 
by me to go there that night. Amasa and his wife drove in from 
Cranston, came in here and told me what was going to be done over 
there and wanted me to go with them, and I went. 

Cross-int. 32. What time was it when Amasa and his wife called 
here ? 

Ans. I should think between seven and eight o’clock. 

Cross-int. 33. What room did they see you in? 

Ans. In this room. I think no one else was present. 

Cross-int. 34. Did you tell Mrs. Mary Sprague that you were going 
out to be gone all the evening? 

Aus. No; I said nothing to her about it. 

Cross-int. 35. Was Mrs. Mary Sprague invited to go alsu? 

Ans. No; she didn’t know anything about it. She was seldom 
consulted about business matters. 

Cross-int. 36. Will you state why it was important for you to go, 
rather than for her, when you had no personal interest in the prop- 
erty involved and she had? 

Ans. It was not important — all for me to be there. I merely 
went by request of my daughter, Mrs. Amasa Sprague, who wanted 
me to be with her. 

Redirect by Mr. Patron: 

Redirect Int. 37. Were you present when Mrs. Mary Sprague gave 
her deposition last summer, when gentlemen Baker and Webb were 
here ? 

Ans. I was not; I was out of the city. 

HARRIET SPRAGUE, 

Adjourned to Thursday, May 1, 1884, at 10 a. m., at the same 
place. 


672 ProvipENcE, May 1, 1884. 
Y 


Present: Messrs. Patton, Parkhurst, Douglas, and Mrs. 
Harriet B: Sprague. 


Deposition of Mrs. Harriet B. Sprague (Sworn.) 


Int. 1. What is your name and where is your residence ? 

Ans. Harriet B. Sprague; my residence, at present, Coweset, town 
of Warwick ; it was in Cranston from November 12, 1873, to April, 
1881. 

Int. 2. What relationship are you to Mrs. Harriet Sprague and 
Mrs. Mary Sprague? 

Ans. Mrs. Harriet Sprague is my mother; Mrs. Mary Sprague is 
my grandmother. 

Int. 3. Were you acquainted with Amos D. Lockwood, Rufus 
Waterman, and Geo. C. Nightingale in the fall of 1873? 
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Ans. Not the first two named gentlemen. Mr. Nightingale I have 
known since a child. 

Int. 4. State whether or not you were present at the house of Mrs, 
Fanny Sprague on the evening of November 28th, 1873. And, if 
so, who was present and what was done? 

‘Ans. I was there. The three trustees you have named were pres- 
ent, Mrs. Fanny Sprague, Mrs. Mary Sprague, Mrs. Harriet Sprague, 
Mr. Amasa Sprague, Mr. William Sprague, Mr. Thos. A. Doyle and 
wife, Mr. Frank W. Latham and wife, Mr. Benj. F. Thurston, Mr. 
Charles Hart, Mr. James Tillinghast, Mr. John A. Gardner, Mr. 
George Harris, and others I don’t remember. 

Int.5 Was Mr. Henry Martin there? 

Ans. I don’t remember. I didn’t see him. 

Int. 6. Please state what was done. 

Ans. The trust deed was drawn up and signed. 

Int. 7. By whom was it signed ? 
673 Ans. Mrs. Fanny Sprague, Mrs. Mary Sprague, Amasa 
Sprague, William Sprague. 

Int. 8. Where was it signed ? 

Ans. In the dining-room. 

Int. 9. Were these parties that you have mentioned present in the 
dining-room when the deed was signed ? 

Ans. Most of them ; I can’t say all. 

Int. 10. Do you know whether or not the deed was acknowledged 
by the parties whose signatures it bore? 

Ans. | don’t remember. 

Int. 11. Do you know what was done with the deed after it was 
signed ? 

Ans. No, sir. 

Int. 12. Did you have any conversation with any of the parties 
named as trustees in the deed that evening ? 

Ans. No conversation ; simply introduced. 

Int. 13. Did you know what time of evening Mrs. Mary Sprague 
went to the house of Mrs. Fanny Sprague that evening, and who, if 
any one, accompanied her there? 

Ans. Mrs. Harriet Sprague was with her; the time I don't 
know. 

Int. 14. State, if you know, how long the parties were present at 
the house of Mrs. Fanny Sprague that evening? 

Ans. I didn’t know the time. 

Int. 15. Do you know whether or not the trustees named in the 
deed spoken of accepted the deed ? 

Ans. I think they did. 

Int. 16. Are you positive about that? 

Ans. No, sir. 

Int. 17. State whether or not you were again present at the house 
of Mrs. Fanny Sprague on the evening of December 1, 1873; if so, 
state at what time you came there, who you came with, who was 
present, and what was done there that evening. 

Ans. I was. Early in the evening I came with my husband, 
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Mr. Amasa Sprague. I was upstairs all the evening. I 
674 can’t tell you who was present. I saw nothing done, because 
I was not down-stairs. 

Int. 18. Did you see any gentlemen in the house of Mrs. Fanny 
Sprague that evening ? 

Ans. Yes, sir; Mr. Latham, Mr. Doyle, Mr. Chafee, and others; I 
don’t know who. 

Int. 19. Did you see any ladies present that evening besides your- 
self? If so, state who they were. 

Ans. Upstairs I saw Mrs. Fanny Sprague, Mrs. Latham, Mrs. 
Doyle, Mrs. Harriet Sprague. 

Int. 20. Was Mrs. Mary Sprague present there? 

Ans. No, sir. 

Int. At any time that evening? 

Ans. No, sir. 

Int. 22. How long were you present yourself on that evening of 
December 1, 1873? 

Ans. From early in the evening until between two and three 
o’clock in the morning of December 2d, I should judge. 

Int. 23. Were you in the company of Mrs. Fanny Sprague during 
the whole or the greater part of that time? If so, state how long 
you were in her company. 

Ans. All the time until she retired, about eleven o'clock. 

Int. 24. Where were you after she retired ? 

Ans. I sat on the top of the stairs; Mrs. Latham with me. 

Int. 25. Near her room? 

Ans. Quite near. 

Int. 26. State whether or not Mrs. Fanny Sprague signed any 
deed or deeds and acknowledged the same before Mr. Henry Martin 
aud delivered the deed so signed to Mr. Zachariah Chafee that 
night. 

Ans. No, sir; she did not. 

Int. 27. Would you have known if she had done so, from your 
relations with her, that night? 

Ans. Yes, sir. 

Int. 28. State whether or not, when you came here on the 

evening of December Ist, Mrs. Harriet Sprague accompanied 
675 you to the house of Mrs. Fanny Sprague; if so, state what 
the facts are in the matter. 


(Objected to as leading and as assuming what has not been testi- 
fied to by Mr. Douglas and Mr. Parkhurst.) 


Ans. Yes, sir; she did. I came from Cranston with Mr. Sprague, 
stopped at my grandmother’s house, and invited my mother to go 
in with me for company, as she often did. 

Int. 29. Did you see Mrs. Mary Sprague that evening? 

Aus. No, sir. 

Int. 30. When you left the house of Mrs. Fanny Sprague where 
did you go? 

Ans. I went to Pawtuxet, to Col. Wheeler’s, town clerk of Cranston. 
Int. 31. Did any one accompany you ? 
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Ans. Mr. Amasa Sprague and the coachman. 

Int. 32. What did you go for? 

Ans. To get Mr. Wheeler to go to the town clerk’s office to put 
the deeds on record. 

Int. 33. What deeds ? 

Ans. The trust deeds. 

Int. 34. Whom did you see at the house of Mrs. Fanny Sprague 
before starting for Mr. Wheeler’s ? 

Ans. No one to speak to. I saw Mr. Chafee in the hall from the 
stairs. I don’t remember any one else. 

Int. 35. At about — time was this? 

Ans I don’t remember. 


Cross-examination by Mr. DouGtas: 


Cross-int. 36. Please state your age. 
Ans. Twenty-eight last September. 
Cross-int. 837. What day of the week was November 28, 1873 ? 
Ans. I don’t know. . 
Cross-int. 38. Was Mr. Zechariah Chafee present at Mrs. Fanny 
Sprague’s house on the evening of November 28, 1873? 
676 Ans. I think not. 

Cross-int. 39. Did vou know Mr. Henry Martin by sight? 

Ans. No,sir. 

Cross-int. 40. On the evening of December Ist, 1873, did you know 
what the object of the meeting at Mrs. Fanny Sprague’s house was 
to be before you went there? 

Ans. No, sir. 

Cross-int. 41. Did Mr. Amasa Sprague come into your grand- 
mother’s house that evening with you ? 

Ans. Yes, sir. 

Cross-int. 42. Did he not state to your mother in your presence 
what the object of the meeting at Mrs. Fanny Sprague’s was ? 

Ans. No, sir. 

Cross-int. 42. Did you not state to your mother at that time what 
the object of the meeting was? 

Ans. I didn’t know. 

Cross-int. 44. On that evening, while you were upstairs, did any 
members of the family come to see Mrs. Fanny Sprague or you in 
her room ? | 

Ans. All of them, up and down. 

Cross-int. 45. Please state who, by name. 

Ans. Mr. Amasa Sprague, Mr. Thos. Doyle and wife, Mr. F. W. 
Latham and wife, Mrs. Harriet Sprague. | 

Cross-int. 46. What was the conversation about between these par- 
ties, Mrs. Fanny Sprague, and yourself ? 

Ans. Mostly concerning her health. She was very delicate at that 
time. 

Cross-int. 47. Was nothing said about the business which was then 
going on down-stairs ? 

Ans. I don’t remember anything in particular. 
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Cross-int. 48. When did you first learn of the fact that the nates 
of the trustees in the trust deed were being stricken out and the 
name of Zechariah Chafee substituted ? 
677 Ans. During the evening; I can’t remember the hour. 
Cross-int. 49. Do you remember whether it was Mr. Doyle 
or who it was that spoke of that fact in your hearing? 

Ans. No, sir; I don’t remember. 

Cross-int. 50. Do you remember whether any person except the 
family came upstairs that evening? 

Ans. I think not. 

Cross-int. 51. Are you positive of that? 

Ans. No; not positive. 

Cross-int. 52. Did you ever see and examine the trust mortgage 
deeds after Mr. Chafee’s name was inserted ? 

Ans. I have seen them; I never took the trouble to examine 
them. | 

Cross-int. 53. Where and when did you see them ? 

Ans. I don’t recall the time or place. 

Cross-int. 54. Was it in this house? 

Ans. I think not. 

Cross-int. 55. Please state how you fix the date, Nov. 28th, 1873, 
which you have testified to as the time when Mrs. Mary Sprague 
was present at Mrs. Fanny Sprague’s house, and the date, Dec. 1, 
1873, when you have testified you did not see her there? 

Ans. The deeds show for themselves. : 

Cross-int. 56. How does that assist your memory if you have never 
examined them ? 

Ans. Both nights were stamped indelibly on my mind that I re- 
member them. 

Cross-int. 57. When did vou first have occasion to recall taese 
dates or when were they first mentioned to you after the times in 
question ? 

Ans. I was not likely to forget them; I don’t remember either. 


HARRIET B. SPRAGUE. 


678 PROVIDENCE, Ruope Isuanp, May 1st, A. D. 1884. 

I, Amasa M. Eaton, master in chancery, do hereby certify 
that upon the days and at the place noted in the annexed deposi- 
tions I caused to come before me Mary Sprague, Harriet Sprague, 
and Harriet B. Sprague, who were then and there, respectively, duly 
‘autioned and sworn to testify the truth, the whole truth, and noth- 
ing but the truth in answer to the several interrogatories and cross- 
interrogatories to be to them severally put; and they severally then 
gave the aforegoing answers as hereinbefore appears, which were by 
me reduced to writing in their presence and were carefully read to 
them by me and were afterwards subscribed by them in my pres- 
ence. They were taken at the request of Andrew B. Patton, Esq., 
of counsel for said deponents, to be used in perpetual memory. I 
further certify that I am not interested in nor of counsel for nor the 


attorney of either party. 
AMASA M. EATON. 
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679 Exnipit No. A 38. 


STATE OF MAINE, } 
Kennebec, f 


Supreme Judicial Court. In Equity. 


EpWARDS MANUFACTURING COMPANY 
Us 


WILLIAM SPRAGUE, Trustee of Almyra Doyle, et al. 
and 


ZECHARIAH CHAFEE, Trustee, 
Us. 


SAME. 
Deposition of Francis W. Latham. 


Interrogatories to be propounded (by the respondents in the above- 
entitled suits) to Francis W. Latham, of Brownsville, Texas. 


Int. 1. Please state your name, age, and residence. 

Int. 2. Please state where you resided in November and Decem- 
ber, 1873. 

Int. 3 Please state whether or not you were acquainted with Fanny 
Sprague, Mary Sprague, William Sprague, and Amasa Sprague, of 
Providence, R. [., in the year 1878. 

Int. 4. Whether or not you were acquainted with Henry Martin. 

Int. 5. Whether or not you witnessed the execution of trust or 
mortgage deeds, made on or about the 28th dav of November, 1873, 
by the A. & W. Sprague Manufacturing Co., A. & W. Sprague, Fanny 

Sprague, William Sprague, Amasa Sprague,and Mary Sprague 
680 to Rufus Waterman, Amos D. Lockwood, and Geo. C. Night- 

ingale; and, if yes, please state where it occurred, at whose 
residence, the time, who were present, and all the circumstances at- 
tending it. 

Int. 6. Please state whether you were present at the execution of 
such deeds and mortgages to Zechariah Chafee; and, if yes, state 
who were present, when and where it was, and all the circumstances 
connected with it. 

Int. 7. Please state whether or not vou have any knowledge of the 
alteration of any deeds so made; and, if yes, when, where, and by 
whom, and what was the alteration made. Please describe it in 
full. i 

Int. 8. Please state whether William Sprague was present when 
you witnessed the deeds, and whether you witnessed the deeds of 
said grantors at any more than one time in November or Decem- 
ber, 1878. 

WM 
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SPRAGUE, 
By E. ‘EB 


‘, W B, Attorney. 
A true copy. 
Attest: A. C. OTIS, Clerk. 
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STATE OF MAINE, 
88 
Kennebec, 


Supreme Judicial Court. In Equity. 


Epwarps M’r’a Company; WILLIAM Spraaus, Trustee, et al. ; 
ZECHARIAH CHAFEE, Trustee, 


v8. 
SAME. : 


Cross-Inierrogatories to be Propounded to Francis W. Latham, of Browns-. 
ville, Texas. 


Cross-int. 1. Please name particularly each individual present 

Dec. 1, 1873, when the trust mortgage deeds were executed to Z. 
Chafee. 

681 Cross-int. 2. If you say any alterations were made in any 
of said deeds, were they not all made at the meeting of Dec. 

1, 1878, at which the persons named in your last answers were pres- 

ent? 

Cross-int. 3. Were you requested to be at that meeting for the 
purpose of witnessing the execution of said trust deeds to Mr. 
Chafee? If yes, who requested you, and did you so witness them, 
and do they bear your personal signature as attesting witness’? 

BAKER, BAKER & CORNISH, 
Complainant’s Solicitors. 
A true copy. 


Attest: A. C. OTIS, Clerk. 


Answers of Francis W. Latham to Interrogatories. 


Int. 1. My name is Francis William Latham; my age is sixty- 
five next March; my residence is in Cameron county, Texas; my 
post office is Brownsville. 

Int. 2. Providence, Rhode Island. 

Int. 3. I was. 

Int. 4. I knew him officially asa notary. I had done business 
with bim. 

Int. 5. Iam under the impression that is the date. Iam quite 
certain I never witnessed but one document from these parties, the 
Spragues, to these gentlemen: Rufus Waterman, Amos D. Lock- 
wood, and George C. Nightingale. It was at the house of Mrs, 
Fanny Sprague, in the city of Providence, on the twenty-eighth day 
of November, 1873, in the evening, from seven to ten o'clock. There | 
were present Mr. B. F. Thurston, Mr. John A. Gardner, Mr. James 
Tillinghast, and I am quite certain Mr. Charles Hart was, as coun- 
sel. There was also George Harris, Amasa Sprague, Thomas A. 
Doyle, Mrs. Mary Sprague, Mrs. Fanny Sprague, Harriet Sprague, 
William Sprague; the three trustees, Rufus Waterman, Amos JD. 

Lockwood, and George C. Nightingale, and Henry Martin, 
682 the notary. The deed was explained by counsel, and it was 
agreed to be signed, and it was signed and acknowledged 
67—2135 
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before Henry Martin, and I witnessed the signature. 
and Thomas A. Dovlealso did. It was understood that the trustees 
were to accept the trust the next morning. I believe counsel took 
the document. After its execution William Sprague took the mid- 
night train for Washington, D. C 

Int. 6. I was present in the house on the evening of December 
i 1873, when the alterations were made in the de ed executed 
November 28, 1873. B. F. Thurston, John A. Gardner, James Til- 
linghast, Charles Hart, Thomas A. Doyle, George Harris and my- 
self, Zechariah Chafee, were there. Mrs. Fanny Sprague was there 
in the early part of the evening with these parties, it being her own 
residence. Mr. Amasa Sprague was also present. Waterman, 
Lockwood, and Nightingale had refused to accept the trust. Harris 
and John A. Gardner, and likely others, were engaged that evening, 
December 1, 1873, from ten o’clock till nearly two o’clock next morn- 
ing, making erasures, alterations, and scratching out names of 
Waterman, Lockwood, and Nightingale and substituting Zechariah 
Chafee, and dates of November 28 and changing to December 1, and 
such alterations as were necessary to changing the trust from Water- 
man, Lockwood, and Nightingale to Zechariah Chafee. Neither of 
the parties signed or acknowledged the deed that night in my pres- 
ence or to my knowledge. I was not asked to witness any signa- 
tures and did not witness any. Mr. Henry Martin was at the house. 
Iie came there and immediately went upstairs, and I did not see 
him come down from there or know when he went away. He 
not down in the room where the parties were altering the deeds that 

saw. Mrs. Fanny Sprague retired that night at about ten o'clock. 
Mrs. Mary Sprague was not present. Amasa Sprague was the only 
one of the signers of the deed present. Everything was bustle and 
confusion to get the alterations made in so many deeds, it being de- 

sirable to have them recorded immediately, and in every 
683 place where property was situated to prevent attachments. It 

was talked over by counsel that if the deeds were not on record 
next morning the property would be covered by attachments, Hop- 
kins & Pomroy, of Providence, R. I., having threatened that after- 
noon to attach the next morning, and this must be done before at- 
tachments could be put on. Mr. Thurston stated, in relation to the 
alterations, that it would not make any difference; that the alterations 
would not vitiate the document; that there would be no controversy 
about the matter. 

Int. 7. 1 have already answered in the answer to the sixth inter- 

ratory. 

Int. 8. William Sprague was present November 28, 1873, at the 
time of the execution of the deed to Waterman, Lockw ood, and Night- 
ingale, and I witnessed the signatures to that deed, but he was not 
present on the night of December 11,1878. I never witnessed but 
one deed—that of November 28, 1873. 


Answers of Francis W. Latham to Cross- Interrogations. 


Cross-int. 1. b. F. Thurston, John A. Gardner, James Tillinghast, 


George Harris 
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Charles Hart, Thomas A. Doyle, George Harris, and myself, Zecha- 
riah Chafee, Mrs. Fanny Sprague, Amasa Sprague, and Henry 
Martin were present, as I have already stated in my answer to direct 
interrogatory 6th. Other than as I have stated, there was no deed 
executed that night. 

Cross-int. 2. I have no knowledge of any alterations in the deed 
of November 28, 1873, except those made on the night of December 
1, 1873. 

Cross-int. 3. I was not requested to be present as a witness, and 
did not witness the deed that night. I witnessed the deed Novem- 
ber 28, 1873, and never witnessed it at any other time, nor witnessed 
any other deed. I Jived there with Mrs. Fanny Sprague at that time. 

FRANCIS W. LATHAM. 


A true copy of the deposition of Francis W. Latham, excepting 
the fees of the magistrate thereon. 
Attest: A. C. OTIS, 
Clerk Supreme Judiciary Court, Kennebec County, Me. 


684 Exuipit A 4. (Filed October 24, 1884.) 


STATE OF Ruope ISLanp, | 
Providence, } 


. 8c e 


Supreme Court. March Term. 


QUIDNICK COMPANY , 
vs. Equity, No. 2233. 
Z. CHAFEE et al. J 


Master's Report. 


To the honorable the justices of the supreme court: 

The undersigned, Richard B. Comstock, appointed master in chan- 
cery, under the commission hereto annexed, “to hear and report to 
the court all the evidence in said cause,” respectfully reports that, 
having been first engaged to the faithful and impartial discharge of 
his duties, as is shown by the magistrate’s certificate on said commis- 
sion, he notified the parties of the time and place of meeting, as is 
shown by the notification, with the endorsements thereon, hereto an- 
nexed, and at said meeting and the agreed adjournments thereof 
heard and reduced to writing the evidence of all the witnesses pro- 
duced by the parties, the witnesses having been first sworn to testify 
the truth, the whole truth, and nothing but the truth, and said evi- 
dence so heard and reduced to writing, with the exhibits called for 
in said evidence, under the names of the respective witness- testify- 


proper, is hereunto annexed as the evidence in said cause and made 
a part of this report. 

And on receiving notification from the solicitors of the parties in 
said cause that they desired to submit no further evidence the evi- 
dence was closed and the commission is returned executed. 

RICHARD B. COMSTOCK, 
Master in Chancery under Special Commission. 
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685 Office of A. & W. Sprague M’f’g Co., Z. Chafee, trustee, &c., 5 
Washington street. 


Deposition of Zechariah Chafee (Sworn). 
May 9, 1884—12 m. 


Examined by Mr. C. Frank Parkuurst, of counsel for Zech- 
ariah Chafee, trustee and assignee: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Zechariah Chafee; age, sixty-nine; residence, city of Provi- 
dence; occupation, trustee of the Sprague estate. 

Int. 2. Do you know the corporation known as the Quidnick Com- 
pany, the complainant in this suit? How long have you known 
such corporation? Have you been any officer of said corporation ; 
and, if so, between what dates ? 

Ans. Ido. I have known such corporation for eleven years. I 
have been an officer of such corporation, its treasurer; December, 
1873, to August, 1881. 

Int. 3. As such officer during that time, were you familiar with 
the property of the Quidnick Company ? 

Ans. Yes. 

Int. 4. Since August, 1881, and prior to thirteenth (13) of March, 
1884, has said Quidnick Company sold out all its property and con- 
verted the same into money and discontinued the business of mauu- 
facturing ? 

Ans. Yes. 

Int. 5. State whether or not the dividend referred to in the bill 
and in your auswer in this cause is a stock dividend in liquidation 
and is payable out of the funds of the Quidnick Company derived 
from said sal¢s of its property ? 

Ans. It is. . 

Int. 53. You have said in your first answer that you are the trustee 
of the Sprague estate. Please state under what instrument you 
became such frustee. Produce the same and allow the magistrate 
to identify the same, in order that the same may be produced in 

court at the hearing of this cause. 
686 Ans. Under the Sprague trust mortgage dated the first day 
of November, 1873, executed and delivered to me on the first 
day of December. I here produce it. 


(The said ifistrument was here produced, shown to the magistrate, 
and by him Imarked “ Equity No, 2283, Z. Chafee, Exhibit A,” for 
identification’ by him in court.) 


Int. 6. pial you afterwards receive from the A. & W. Sprague 
Manufacturing Co., the firm of A. & W. Sprague, Amasa Sprague, and 
William Sprague, deeds of assignment of all their property and es- 
tate, dated the sixth (6th) day of April, A. D. 1874? If so, please 
produce them and allow the magistrate to identify the same, in order 
that they may be produced in court at the hearing of this cause. 

Ans. I did, and I here produce them. 


LL TT 


DEL TT 


THE QUIDNICK COMPANY ET AL. 533 


(The four deeds of assignment were here produced, shown to the 
magistrate, and by him marked, respectively, “ Equity No. 2233, Z. 
Chafee, Exhibits B, C, D, E,” for identification in court.) 


Int. 7. Have you in your possession a general power of attorney 
of William Sprague to Amasa Sprague bearing date the twenty- 
second (22d) day of July. A. D. 1859? If so, please produce the 
same and allow the magistrate to annex a copy of the same to your 
deposition as a part thereof. 

Ans. I have, and here produce it. 


Y 


(Power of attorney produced and marked “ Equity No. 2233, Z- 
Chafee, Exhibit F,” and copy thereof annexed thereto and marked 
“Equity No. 2233, Z. Chafee, Exhibit F.”) 


Int. 74. Please state whether the said power of attorney has the 
signature of said William Sprague, whether you are familiar with 
the handwriting of said William Sprague, and whether the said sig- 
nature is the genuine signature of said William Sprague. 

Ans. It has. Iam familiar with the handwriting of said William 
Sprague, and the said signature is the genuine signature of said 

William Sprague. 
687 Int. 8. State before whom the said power of attorney ap- 
pears to be acknowledged and by whom the said signature 
appears to be witnessed. 

‘Ans. It appears to be acknowledged before Henry Martin, public 
notary, and witnessed by Henry Martin and Dexter Thurber. 

Int. 9. State whether you are familiar with the handwriting of 
the said Henry Martin, and whether the said signatures of the said 
Henry Martin are his genuine signatures. 

Ans. I am familiar with the handwriting of said Henry Martin, 
and I believe the signatures to be genuine. 

Int. 10. State whether the said Henry Martin and Dexter Thurber 
are living or dead. 

Ans. Dead. 

Ins. 11. Were the A. & W. Sprague Manufacturing Company, 
Amasa Sprague, William Sprague, Fanny Sprague, and Mary 
Sprague, stockholders in the said Quidnick Company at the time of 
the execution of the said trust mortgage deed of November first, 
A. D. 1873? 

Ans. They were. 

Int. 12. To what extent ? 

Ans. They were to the extent of four thousand and twenty-two 
shares (4,022). 

Int. 13. State whether or not, under the provisions of the said 
trust mortgage deed, you did, on or about the second (2d) day of 
December, 1873, call upon said Spragues to execute transfers of their 
said stock in the said Quidnick Company to you, and whether or not 
they did execute said transfers in accordance with the provisions of 
said trust mortgage deed. 

Ans. I did call upon them on about the second (2d) day of De- 
cember, A. D. 1873, to make such transfers, and they did make 
them. : 
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Int. 14. What was the position of William Sprague in the said 
Quidnick Company on the second day of December, A. D. 1873, and 
how long did he occupy said position from that date ? 

688 Ans. He was president of the company at that time, and 
continued to be president until Stephen Harris was elected, in 
September, A."D. 1883. | 

Int. 15. Whether as president of and stockholder in said Quidnick 
Compeny said William Sprague had access to the books of said 
Quidnick Company, and whether and how soon after said second 
of December, A. D. 1873, he did, to your knowledge, examine said 
stock transfer book of said Quidnick Company. 

Ans. He always had access to the books as long as I was treas- 
urer, and he did examine the stock transfer book on or about the 
eighth day of December, A. D. 1873. I remember of his coming 
home on Sunday morning from Washington, and he was in the 
office Monday, the eighth of December, A. D. 1873, looking over 
what had been done. 

Int. 16. What amount and number of creditors came in under 
the trust mortgage deed of November first, A. D. 1873, and accepted 
the trust mortgage note secured thereby ? | 

Ans. Four hundred and forty-nine creditors, to the amount of 
eight million seven hundred and seventeen thousand four hundred 
and fifty dollars. 

Int. 17. Have the grantors fulfilled the conditions of said trust 
mortgage deed ; if not, to what extent have they fulfilled them, and 
how far have they failed to fulfill them ? 

Ans. There has been paid on the mortgage note two years’ in- 
terest, to the first of January, 1876, and ten per cent. on the prin- 
cipal only, which. was paid by me as trustee February, 1883. ‘These 
payments were made to all holders of notes who call for it. 

Int. 18. Will all the estate, real and personal, which passed under 
said trust mortgage deed be suflicient to pay the debts secured by 
said trust mortgage ? 

Ans. It will not. 

Int. 19. Whether or not you have already sold a large portion of 
said property. 

Ans. I have; most of the real estate in Rhode Island and the 

principal part of that in Maine. 
689 Int. 20. Whether or not the proceeds thereof, together with 
what can possibly be derived from the remaining portion of 
said estate, will be sufficient for the payment of the said debts. 

Ans. It will not. 

Int. 21. Whether or not the whole of any and all sums of money 
that are now or may hereafter become distributable upon or in re- 
spect of said 4,022 shares of stock of said Quidnick Co. will be re- 
quired to pay the said debts and will still leave a deficiency for the 
full payment. of said debts. 

Ans. It certainly will be required, and there will still be a defi- 
ciency. 

Int. 22. State, if you know, where the said power of attorney, Wil- 
liam Sprague to Amasa Sprague, which you have produced, was 
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found; whether the same was and always has been among the other 
general miscellaneous papers relating to the general business carried 
on by the A. & W. Sprague M’f’g Co. and by Amasa and William 


Sprague, either individually or as copartners or as related to the 


various corporations in which they and the A. & W. Sprague M’fg 
Co. were interested. 

Ans. It was found in the safe among that class of papers, and it 
ae heen kept with the same class of general papers referred 
to above. 


Mastrer’s Nore.—This deposition was left open and unsigned for 
further questions and cross-examination. 


Cross-examination of Zechariah Chafee. 


Examined by CHaArtes H. Parkuurst, solicitor for Gorham 
P. Pomroy, assignee (May 7, 1884): 

Cross-int. 23. Did you know of the execution of assignments upon 
the stock transfer book of the Quidnick Company made by Amasa 
Sprague, Fanny Sprague, Mary Sprague, William Sprague, and the 
A. & W. Sprague M’f’g Co. of their respective shares of the capital 

stock in said company in the month of December, A. D. 1873, 
690 in trust for the equal benefit of their respective creditors ; 
if so, about when did you first learn of the same? 

Ans. J did know of said transfers at the date-of the same. 

Cross-int. 24. Are those transfers the same referred to by Charles 
B. Gould in his testimony as transfers Nos. 30, 31, 32,33, and 34? 

Ans. They are. 

Cross-int. 25. Were you also aware of the proceedings in the su- 
preme court of this State which resulted in the removal of Fanny 
Sprague as assignee of Amasa Sprague, Mary Sprague, William 
Sprague, and the A. & W. Sprague M’f’g Co. of their respective 
shares of said stock, and also in the removal of Mary Sprague as 
assignee of said Fanny Sprague of said Fanny’s shares of said stock 
and the appointment of the respondent, Gorham P. Pomroy, in their 
places ? 

Ans. I was. 


ZECHARIAH CHAFEE. 


Signed in the presence of Richard B. Comstock, master, this 17th 
day of May, A. D. 1884. 


Master’s Nore.—The above deposition, except the cross-examina- 
tion, was taken at the first meeting, May 9, 1884, but was left open 
for cross-examination, which was taken May 17, A. D. 1884, and 
deposition signed. 
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691 Exuipit F. 
Equity No. 2233. Z. Chafee. 


(Called for in question 7.) 
A true copy. Attcst: R. B. Comstock, master. 


Know all men by these presents I, Win. Sprague, of the city 
and county of Providence, in the State of Rhode Island, have con- 
stituted, ordained, and made and in my stead and place put, and 
by these presents do constitute, ordain, and make and in my stead 
and place put, Amasa Sprague, of Cranston, in said county and 
State, to be my true, sufficient, and lawful attorney, for me and 
in my name and stead to ask, demand, and receive of and from 
any person or persons, firms, and corporations any and all sums 
of money that may be due, owing, or payable to me, holding the 
net amount thereof subject to my order and for my use; to draw 
checks; to sign notes; to draw drafts; to endorse any check, note, and 
draft; to sign, seal,andas and for my act and deed toacknowledge and 
deliver any lease, deed, contracts, and obligations, and generally in 
all things to attend to, do, and perform all my individual business ; 
also for me and in my name, as a member of the firm of A. & W. 
Sprague, and also for nie and in my name, either as a member or 
officer of and in the corporation known as the “A. & W. Sprague 
Manufacturing Company,” to sign, seal, and as and for my act and 
deed to acknowledge and deliver any deed, lease, bond, or other 
paper, hereby giving and hereby granting unto my said attorney 
full power and authority in and about the premises; and to use all 
due means, course, and process in the law for the full, effectual, and 
complete execution of the business aforedescribed ; and in my name 
to make and execute due acquittance and discharge; and for the 
premises to appear and the person of me, the constituent, to represent 
before any Governor, judges, justices, officers, and ministers of the law 
whatsoever In any court or eourts of judicature, and there, on my 
behalf, to answer, defend, and reply unto all actions, causes, matters, 

and things whatsoever relating to the premises; also to submit 
692 any matter in dispute respecting the premises to arbitration or 

otherwise,with full power to makeand substitute for the purposes 
aforesaid one or more attorneys under my said attorney and the same 
again at pleasure to revoke, and generally tosay, do, act, transact, deter- 
mine, accomplish, and finish all matters and things whatsoever re- 
lating to the premises as fully, amply, and effectually to all intents 
and purposes as I, the said constituent, if present, ought or might 
personally, although the matter should require more special au- 
thority than is herein comprised, I, the said constituent, ratifying, 
allowing, and holding firm and valid all and whatsoever my said 
attorney or his substitutes shall lawfully do or cause to be done in 
and about the premises by virtue of these presents. 
In witness whereof I have hereunto set my hand and seal this 
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22d day of July, in the year of our Lord one thousand eight hun- 
dred and fifty-nine (1859). 
[L. s.] WM. SPRAGUE. 


Signed, sealed, and delivered in the presence of us— 
HENRY MARTIN. 
DEXTER THURBER. 


Tue State or RuopeE ISLAND AND PROVIDENCE PLANTATIONS, bs 
County of Providence, 


Be it known — in the city of Providence, in the county and State 
aforesaid, on the 25th day of July, A. D. 1859, before me, Henry 
Martin, a public notary for said county of Providence, personally 
appeared Wm. Sprague and acknowledged the within letter of at- 
torney by him signed to be his free act and deed for the uses and 
purposes therein expressed. 

In testimony whereof 1 have hereunto subscribed my name and 
affixed my notarial seal, at said city of Providence, the day and year 


above written. 
HENRY MARTIN, 
Public Notary. 


[Seal of Henry Martin, Notary Public. ] 


(Written on the back as follows:) Powerofattorney. Wm.Sprague 
to Amasa Sprague. 
A true copy. 


Attest : RICHARD B. COMSTOCK, Master. 


693 Deposition of Charles B. Gould (Sworn). 


Examined by C. Frank Parxuurst, of counsel for Z. Chafee, 
trustee and assignee: 

Int. 1. What is your name, age. residence, and occupation ? 

Ans. Charles B. Gould; age, thirty-eight; reside in Providence ; 
I am secretary and treasurer of the Quidnick Co. 

Int. 2. Have you in your custody the books of the Quidnick Com- 
pany, including the stock ledger and stock transfer book of said com- 
pany: if so, will you please state whether the A.— W. Sprague Mann- 
facturing Company, Amasa Sprague, William Sprague, Fanny 
Sprague, and Mary Sprague were stockholders in said Quidnick Com- 
pany on and prior to the first day of December, A. D. 1873; and, if 
such stockholders, the number of shares held by each, respectively ? 

Ans. I have in my custody the stock ledger, stock transfer, and 
record books of saidcompany. The parties named were stockholders 
on and prior to said first day of December, A. D. 1873, owning the 
respective number of shares as follows, to wit: 


The A.— W. Sprague MT g Co. ..cs cone..c0e coascoee a 
Amasea Sprague ....cncccccccoccoceconcce ccocnsasutionss 1,082 
William Spreg@te..nccceccnen seecccecoses ccockesummnens 1,082 
PanRy Sprague..cccccacen cqncdes smccnconcsscossnesoane 802 
BAST BOTRERG 6.0 coce cncnsnpeencesese+cossnne 601 
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Int. 3. Please state the whole number of outstanding shares of 
stock of said Quidnick Company on the fifteenth day of March, A. 
D. 1884, the time of the filing of the bill in this cause. 

Ans. Forty-three hundred and forty-nine shares, three hundred 
and twenty-seven shares, being the balance over and above the four 
thousand and twenty-two as above mentioned, being held by the 

estate of Edwin Hoyt, late of New York, deceased. 
694 Int. 4. Please produce the stock transfer book of said Quid- 
nick Company and state whether you find therein any trans- 
fers to Zechariah Chafee: if so, state the numbers of said transfers, 
the names of the parties transferring, the number of shares trans- 
ferred by each, and the date of each of said transfers. 

Ans. I here produce the book and do find transfers to said Zecha- 

riah Chafee as follows: 


Transfer No. 18. 


Fanny Sprague to Zechariah Chafee, 802 shares, dated December 
2, 1878. , 
Transfer No. 19. 


Mary Sprague to Zechariah Chafee, 601 shares, dated December 
2, 1873. 
Transfer No. 20. 


Amasa Sprague to Zechariah Chafee, 1,082 shares, date- Dec. 2, 
1873. 
Transfer No. 21. 


William Sprague to Zechariah Chafee, 1,082 shares, date- Dec. 2, 
1873. 


Transfer No. 22. 


A. & W. Sprague M’f’g Co. to Zechariah Chafee, 455 shares, date- 
Dec. 2, 1873. 


Int. 5. Please state by whom said transfers were signed, whether 
you are familiar with the handwriting of each of the signers 
thereof, whether the said signatures are the genuine signatures of 
the signers thereof. 

Ans. Transfer No. 18—by Fanny Sprague. 

Transfer No. 19—by Mary Sprague. 
Transfer No. 20—by Aimasa Sprague. 
Transfer No. 21—by William Sprague, by Amasa Sprague, 
his attorney. 
Transfer No. 22—by A. & W. Sprague M’f’g Co., by Amasa 
Sprague, treasurer. 
695 [am familiar with the handwriting of each of the signers 
thereto, except thatof Fanny and Mary Sprague. The signa- 
tures of the signers of Nos. 20, 21, and 22 are genuine. 

Int.6. Please allow the magistrate to annex to this deposition and 
make a part thereto [thereof | copies of said transfers Nos. 18 and 22, 
inclusive. 
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Ans. I will do so. 


(The copies called for in the above question are hereto annexed 
and marked “ Equity No. 2233, Charles B. Gould, Exhibits 1 to 5, 
inclusive.”) 


Int. 7. Whether or not you find on said transfer book any trans- 
fers to Mary and Fanny Sprague from A. & W. Sprague M’f’g Co., 
Amasa Sprague, William Sprague, Mary Sprague, and Fanny 
Sprague. If so, state the numbers of said transfers, the names of 
the parties transferring, the number of shares transferred by each, 
and the date of each of said transfers. 

Ans. I do. 

Transfer No. 30. 


Fanny Sprague to Mary Sprague, 802 shares; date, December 22, 
1873. 
Transfer No. 31. 


Mary Sprague to Fanny Sprague, 601 shares ; date, December 22, 
1875. 
Transfe r No. 32. 


Ainasa Sprague to Fanny Sprague, 1,082 shares; date, December 
22, 1873. ! 
Transfer No. 33. 


A. & W. Sprague M’f’g Co. to Fanny Sprague, 445 shares; date, 
December 22, 1873. 
Transfer No. 34. 


William Sprague to Fanny Sprague, 1,082 shares ; date, December 
24, 1873 
— ; ts. 


696 Int. 8. Please state by whom said transfers were signed ; 

whether you are familiar with the handwriting of each 
of the signers thereof; whether the said signatures are the genuine 
signatures of the signers thereof. 

Ans. Transfer No. 30—signed by Fanny Sprague. 

Transfer No. 3l—signed by Mary Sprague. 

Transfer No. 32—signed by Amasa Sprague. | 

Transfer No. 33—signed by A. & W. Sprague M’f’g ©o., by 
Amasa Sprague, treasurer. 

Transfer No. 34—signed by William Sprague. 

l am familiar with the handwriting of each of the signers thereof 
except that of Fanny Sprague and Mary Sprague. The signatures 
of the signers of transfers Nos. 32, 33,and 34 are genuine. 

Int. 9. Please allow the magistrate to annex to this deposition and 
make a part thereof copies of said transfers Nos. 30 to 34, inclusive. 

Ans. I will do so. 


(The copies called for in the above question are hereto annexed 
and marked “ Equity No. 2233, Charles B. Gould, Exhibits 6 to 10, 
inclusive.’’) 
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Int. 10. Please examine the power of attorney marked “ Equity 
No. 2233, Z. Chafee, Exhibit F,” and state whether you are familiar 
with the handwriting of William Sprague, and whether the signa- 
ture to the said power of attorney is the signature of William Sprague. 

Ans. I have examined the said power of attorney and am familiar 
with the handwriting of William Sprague, and the said signature is 
the signature of William Sprague, and is in his handwriting. 

Int. 11. State whether you were at any time in the employ of A. 
& W. Sprague M’f’g Co.; if so, between what dates and in what 
capacity. 

Ans. I was, between 1867 and 1882, in the capacity of clerk ; 

cashier from 1869, I think. After the failure in November, 
697 1873, I remained in the employ of the A. & W. Sprague 
M’f’g Co. . 

Int. 12. Were you, as such cashier, familiar with the general busi- 
ness of the office? 

Ans. I was. 

Int. 13. Was Amasa Sprague treasurer of the A. & W. Sprague 
M’f’g Co., acting as such during those years? 

Ans. He was. 

Int. 14. State, if you know, whether said Amasa Sprague com- 
monly acted as the attorney for William Sprague during the ab- 
sence of William Sprague from the city of Providence, and whether 
said William Sprague was frequently and for considerable periods 
absent from the city of Providence. 

Ans. William Sprague was frequently absent from the city of 
Providence. I know of Amasa Sprague acting as the attorney of 
William Sprague. 

Int. 15. State whether or not it was generally understood in the 
office of the A. & W. Sprague M’f’g Co. that Amasa Sprague had a 
general power of attorney toact for William Sprague in the absence 
of William Sprague. 

Ans. I couldn’t say. 

Int. 16. Have you a draft drawn by J. M. Haines, treasurer of the 
Kennebee Land & Lumber Company, for three thousand one hun- 
dred and sixty-six dollars and fifty-six cents ($3,166.56) upon 
Hon. William Sprague, dated April 4th, 1871, which bears the fol- 
lowing acceptance on its face: “ Providence, April10 | 71. Accepted, 
payable at the Globe N. Bank. Wm. Sprague, by his att’y, Amasa 
Sprague?” Ifso, state in whose handwriting are the words quoted 
above, and whether the acceptance of the said draft was made 
while you were cashier, as above stated. 

Ans. I have the draft above referred to. The words above quoted, 
except the words “Amasa Sprague,” are in my handwriting; the 
words “Amasa Sprague” are in the handwriting of Amasa Sprague. 
The acceptance of said draft was made while I was cashier, as above 

stated. 
698 Int. 17. Have you a note dated January 29th, 1870, for five 
thousand dollars, payabie four mouths after date to the order 
of William Sprague, at Globe National Bank, Providence, R. I., 
signed “ William Sprague, by his attorney, Amasa Sprague,” en- 
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dorsed “ William Sprague, by his attorney, Amasa Sprague?” 
Please state in whose handwriting the body of said note is filled 
and in whose handwriting the signature and endorsement thereof, 
and whether the words Amasa Sprague are in the genuine hand- 
writing of Amasa Sprague. 

Ans. I have the note referred to above: the body of said note is 
filled in my own handwriting; the handwriting of the signature 
and endorsement, “ William Sprague, by his attorney,” is in differ- 
ent handwriting ; the words “Amasa Sprague ” In the signature and 
endorsement are in the handwriting of Amasa Sprague. 

Int. 18. Does suid note appear to have been negotiated and paid? 

Ans. It does. 

Int. 19. Please _we the magistrate to annex copies of said draft 
and note and make the same part of your deposition. 

Ans. I will do so. 


(The copies called for above are hereto annexed and marked 
“Equity No. 2233, Charles B. Gould, Exhibits 11 and 12.”) 

Int. 20. How long have you been treasurer of the Quidnick Com- 
pany ? 

Ans. Since September first, A. D. 1883. 

Int. 21. Has the Quidnick Company, during that time and prior 
to the thirteenth dav of March, 1854, sold all its real estate and manu- 
facturing property and given up its business of mnufacturing pre- 
paratory to liquidation and winding up its affairs and to dividing 
out the proceeds of such sales and all its other property among the 
stockholders ? 

Ans. It has. 

Int. 22. Was the dividend declared by said company as alleged 

in the bill in this cause a stock dividend in liquidation 
699 and is the same payable out of funds derived from said sales 
of property ? 

Ans. It was, and is so payable. 

Int. 23. What number and amount of creditors accepted the trust 
mortgage notes under said trust mortgage deed of November Ist, 
1873, referred to in the deposition of Z. Chafee ? 

Ans. Four hundred and forty-nine creditors, to the amount of 
eight million seven hundred and seventeen thousand four hundred 
and fifty dollars. 


Adjourned to May 17th, 1884, 10 a. m., at same place, office of A. 
& W. Sprague M’ ig Co., Z. Chafee, trustee and assignee. 
CHARLES B. GOULD. 


Signed in the presence of Richard Bb. Comstock, master, this 19th 
day of May, A. D. 1884. 


Mastrer’s Nore.—The above deposition of Charles B. Gould was 
taken at the first meeting, May 9th, A. D. 1884, but was left opened 
and unsigned for cross-examination, and was finally signed at meet- 
ing on date above indicated, Charles H. Parkhurst, Esq., not desir- 
ing to ask any questions in cross-examination. 
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Transfers 18, 19, 20, 21, 22, 30, 31, 32, 33, and 34, annexed to the 
testimony of Charles B. Gould as Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
are omitted by agreement, as the same are aunexed to the defend- 
ant’s answer as Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9, 10. 

Exuipir 11. 
Equity, No. 2233. C. B. Gould. 
(Called for in question 19.) 
$5,000. PROVIDENCE, January 29, 1870. 
Four months after date I promise to pay to the order of 


700 Wm. Sprague five thousand dollars, at Globe National Bank, 
Providence, R. I., value received. 
WILLIAM SPRAGUE, 
By his attorney, AMASA SPRAGUE. 

No. —. Due June 1. 

On the face of the note is stamped as follows: “ Paid Merchants’ 
National Bank, Providence, R. 1.” 

On the back of the note is the following: “ No. 3650. William 
Sprague, by his attorney, Amasa Sprague.” 

A true copy. 

Attest : RICHARD B. COMSTOCK, Master. 


Exurpir 12. 

Equity, No. 2233. C. B. Gould. 

(Called for in question 19.) 

$3,166.96. Avuausta, April 4, 1871. 

Four months after date pay to the order of Kennebec Land & 
Lumber Co. three thousand one hundred sixty-six 7,5; dollars, value 
received, and charge the same to account of— 

J. M. HAYNES, 


To Hon. William Sprague, Providence, R. I. 


No. 335. August 4-7. 


On the back of the note is the following: J. M. Haynes, tr. K. L. 
L.Co. Pay to the order of John Carr, Esq., cash., for collection. J. 
Boothby, cashier. For collection, pay to the order of J. Luther, cash. 


John Carr, cash. M. L. Williams, teller. 


A true copy. 
RICHARD B. COMSTOCK, Master. 


701 Deposition of Theophilus Salisbury (Sworn). 


Examined by C. Frank PARKuURsT, Esq., of counsel for Z. 


Chafee, assignee and trustee: 


Int. 1. What is your name, age, residence, and occupation ? 
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Ans. Theophilus Salisbury; age, seventy years; Providence, R. I; 
cashier of Globe National Bank. 

Int. 2. How long have you been connected.with said bank, and in 
what capacities ? 

Ans. I have been connected with said bank since 1836; as clerk 
from 1836 to 1858, and from that time, 1858, to the present as _ 
cashier. 

Int.3. Do you know Amasa Sprague and William Sprague? And, 
if so, state whether they occupy any positions in said bank and what 
positions, and for how long. 

Ans. I do. Amasa Sprague was a director from 1865 up toa short 
time after the suspension of the Spragues. William Sprague was 
president of the bank under the State organization, and after its re- 
organization as a national bank in 1865 was president until a short 
time after the suspension of the Spragues. 

Int. 4. State whether the A. & W. Sprague M’f’g Co. and other 
corporations kindred thereto, under the management of Amasa and 
William Sprague, did business at and through your bank to any ex- 
tent during the years that Amasa and William occupied the posi- 
tions above mentioned. 

Ans. They did to a considerable extent. It was their principal 
deposit bank. 

Int. 5. State whether or not Amasa Sprague, in the absence of 
William Sprague, the president, acted generally as the representa- 
tive of the said William Sprague, both in- his said capacity as presi- 
dent and in his individual capacity. 

Ans. He did. 
702 Int. 6. State whether or not, in the absence of said William 
Sprague, said Amasa Sprague was in the habit of ee and 
endorsing notes and accepting drafts and doing other financial acts 
as the attorney of the said William Sprague, and give any instances 
of the same that occur to your memory or appear from the records 
of your bank, with the dates thereof. 

Ans. Amasa Sprague was in the habit of signing and endorsing 
notes and accepting drafts as the attorney of said William Sprague, 
and also doing other financial acts as the attorney of William. 

The note referred to in the testimony of Charles B. Gould, dated 
Jan. 29, 1870, — the draft referred to in the testimony of Charles 
B. Gould dated April 4th, 1871, are instances of paper signed by or 
accepted by William Sprague, by his attorney, Amasa Sprague, and 
said two pieces of paper passed through our bank and were duly 
paid on presentation. 

We find on our records a note of the Batter Gold Mining Co., run- 
ning from 1865 till February 27. 1874, that, in the absence of William 
Sprague, Amasa Sprague, as attorney of William, was in the habit 
of endorsing the renewals thereof (which was once in six months) 
“ William Sprague, by his attorney, Amasa Sprague.” 

At the organization of the Globe National Bank it was necessary 
for all the stockholders to sign the organization papers, authorizing 
the directors to change and convert said bank into a national bank- 
ing association. I find by reference to the book containing such 
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signatures that William Sprague, as the holder of twenty shares of 
stock in the old bank, signed as follows: “ William Sprague, by Amasa 
Sprague, his att’y.” 

Int. 7. During the years above referred to, from 1865 till after the 
suspension of the Spragues, whether or not it was generally under- 
stood, both in your bank and generally in the business community, 
that Amasa Sprague had authority under a general power of attor- 
ney to act as the attorney of William Sprague in his absence for any 
and all business purposes. 

Ans. Yes, sir; it was understood. 


703 Master’s Notre.—Charles H. Parkhurst, solicitor for Gor- 
ham P. Pomroy, assignee, did not desire to ask any questions 
In cross-examination. 


THEOPHILUS SALISBURY. 


Signed in the presence of Richard B. Comstock, master, this 17th 
day of May, A. D. 1884. 


WILLIAM W. PayNe (sworn). 

Examined by C. Frank Parkuurst, Esq., of counsel for Z. Chafee, 
trustee and assignee: 

Int. 1. What is your name, age, residence, and occupation ? 

Ans. William W. Paine; fifty years old; residence, Providence, 
R. I.; am cashier of Second National Bank of Providence, R. I. 

Int. 2. How long have you been such cashier? 

Ans. About sixteen or seventeen years. 

Int. 3. Do you know Amasa and William Sprague, 
ever been in their employ? If so, state when. 

Ans. Yes, sir; have been in their employ, 1850 to 1863. 

Int. 4. Whether at any time during that period you knew of any 
authority possessed by Amasa Sprague to act as the attorney for 
William Sprague in his absence; and, if you knew it, state how and 


and have you 


when. 
Ans. Mr. Amasa Sprague told me in 1859 that he had a power of 


attorney to represent his brother, William Sprague, during his, 
William Sprague’s, absence in Europe. 

Int. 5. Whether from that time, during your continuance in the 
oftice of A. & W. Sprague, it was understood that Amasa Sprague 
had general authority to act as the attorney of William Sprague. 

Ans. While I was in their employ I never heard anything more 
about it. 

Int. 6. Have you the custody of the records and original papers 

of said Second Nat. Bank? If so, will you state, from 
704 any examination of the same you have made, whether or not 

Amasa Sprague did, at various times, represent William 
Sprague as his attorney? Give the instances and dates, if any. 

Ans. I have the custody of records and original papers of Second 
National Bank. Amasa Sprague, at various times, did represent 
William Sprague as his (William’s) attorney. I find by the records 
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that on the third of October, 1864, certain gentlemen met in the 
banking-rvoms of the Globe National Bank, in Providence, for the 
purpose of organizing the Second National Bank; that a subscrip- 
tion to five hundred shares of the stock of Second National Bank 
was made by William Sprague, by his attorney, Amasa Sprague ; 
that the articles of association of said bank were signed by William 
Sprague, by his attorney, Amasa Sprague, and that the organization 
certificate was signed by William Sprague, by his attorney, Amasa 
Sprague. It also appears by the record book of said Second National 
Bank that upon the first meeting of the directors for organization 
the oath of office was administered to William Sprague, as repre- 
sented by his attorney, Amasa Sprague, and sworn to by William 
Sprague, by his attorney, Amasa Sprague. From my recollection I 
will state that Amasa Sprague was in the habit of signing and en- 
dorsing notes as the attorney of William Sprague. 

Int. 7. During the years you have been connected with the Second 
National Bank, till after the suspension of the Spragues, whether or 
not it was generally understood, both in your bank and generally 
in the business community, that Amasa Sprague had authority 
under a general power of attorney to act as the attorney of William 
Sprague in his absence for any and all business purposes. 

Ans. It was his habit to endorse notes for William Sprague, when 
William Sprague was absent, as the attorney of William. On one 
occasion I asked C. S. Sweetland, one of Sprague’s clerks, when he 
presented a note endorsed “ William Sprague, by his attorney, Amasa 

Sprague,” if such document was all right, and he said, “ Yes.” 
705 Int. 8. Whether or not William Sprague and Amasa 

Sprague held any officesin your bank ; if so, during what pe- 
riod, and whether or not they were stockholders in your bank from 
its organization till after their failure. 

Ans. They were both stockholders and directors from the organ- 
ization of the bank til! the time of their failure. William Sprague 
was president from the organization of the bank till January 10, 
1865. 


Master’s Norr.—Charles H. Parkhurst, Esq., solicitor for Gorham 
P. Pomroy, assignor, desired to ask no question in cross-examination, 


WILLIAM W. PAINE, 


Signed in presence of Richard B. Comstock, master, this 17th day 
of May, A. D. 1884. 


Cornelius S. Sweetland (Sworn). 


Examined by C. Frank Parkuurst, Esq., of counsel for Z, 
Chafee, trustee and assignee: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Cornelius S. Sweetland; thirty-cight years of age; Provi- 
dence, R. I.; president of Jackson Bank, Providence, R. L. 

Int. 2. Whether or not you were at any time in the employ of 


69—215 


SLR ene linrcitinictgutne so 


546 JOHN S. JENCKS ET AL., EXECUTORS, &C., VS. 


Amasa & William Sprague or of any of the corporations which 
were under their management; if so, state for what periods, giving 
dates and what corporations. 

Ans. Yes; from December, 1868, to after their suspension in 1873 
[ was in the employ of the A. & W. Sprague M’f’g Co., in their city 
office, where I kept books of the R. I. Horse Shoe Co., Perkins Sheet 
[ron Co., Comstock Foundry Co., Wilcox Caloric and Steam Engine 
Union Horse Shoe Works, and, after organization, the books of 

the Sprague Mowing Machine Co.; and I also kept the ac- 
706 = counts of William Sprague, guardian. This continued till 

the fall of 1871,when I was sent to the office of the iron works, 
on Sprague street, and remained there till after the suspension. 

Int. 3. Whether or not it was the custom, during the years above 
referred to, for Amasa Sprague to act as the attorney of William 
Sprague, in the absence of the said William Sprague, in the making 
and endorsing of any commercial paper made by any of the above- 
named corporations which required the signature or endorsement of 
William Sprague, and generally in the conduct of any of the busi- 
ness carried on by any of the said corporations. 

Ans. I was. I remember particularly in the case of the Wilcox 
Caloric and Steam Engine Co., when William Sprague was president 
aud Amasa Sprague signed for him as attorney. William Sprague 
gave me specific instructions to consult Mr. Amasa Sprague in his 
absence in regard to all matters of business respecting the above- 
named corporation. Amasa Sprague also told me that he had au- 
thority from William Sprague to act forhim. [remember of asking 
Mr. Charles Greene, who was chief of the office, as to Mr. Amasa 
Sprague’s power and authority to act in this way, and he stated that 
Amasa Sprague had the requisite power. 


Mastrer’s Nore.—Charles H. Parkhurst, Esq., solicitor for Gorham 
P. Pomroy, assignee, desired to ask no question in cross-examination. 


CORNELIUS 8S. SWEETLAND. 


Co., 


Signed in presence of Richard b. Comstock, master, this 17th day 
of May, A. D. 1884. 


Charles Greene (Sworn). 


Examined by C. Frank PArRKHUuRsT, Esq., solicitor for Z. 
Chafee, trustee and assignee: 
[nt. 1. What is your name, age, residence, and occupation ? 
Ans. Charles Greene ; forty-five years of age in September ; Provi- 
dence, R. & ; book- ke Ee per. , 
707 Int. 2. Whether or not you were at any time in the employ 
Quidnick Co.; if so, between what dates and in what capacity. 
Ans. Yes; trom 
for the first four or five years, I think ; 
gener al chi arge of the city othee. 
Int. 3. W hether or not it was the custom durin; g the years referred 


after that as chief clerk and 


of Amasa & William Sprague, A. & W. Sprague M’'t’g Co., 


pf tree 1865, to December, 1873 ; as book-keeper 
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to for Amasa Sprague to act as the attorney of William Sprague in 
the making and endorsing of any commercial paper which required 
the signature or endorsement of William Sprague and generally in 
the conduct of any of the business carried on in the said office? 

Ans. It was. I had general instructions while chief cierk and in 
charge of office to look to Amasa Sprague for all that was necessary 
to be done in the general conduct of the business in the absence of 
William. 

Int. 4. Was William Sprague absent during those years; if so, 
for what periods of time, stating generally and where? 

Ans. The only particular cases that I can recall now is when he 
was away by reason of his duties as Senator and when he was sick 
at Narragansett Pier by reason of accident, and,I think, he went 
to Europe. He was away for considerable periods of time. 

Int. 5. Please examine the note referred to, dated Jan. 29, 1870, 
in the deposition of Charles B. Gould, and state in whose hand- 
writing the words “ William Sprague, by his attorney,” in the signa- 
ture and endorsement thereof, are, and whether you are familiar 
with the handwriting of Amasa Sprague, and whether or not the 
words “Amasa Sprague ” are in the handwriting of the said Amasa 
Sprague. 

Ans. I have examined the note referred to, and the words “ Wil- 
liam Sprague, by his attorney,” in ‘the signature and endorsement, 
are in my handwriting. Iam familiar with the handwriting of 
Amasa Sprague, and the words “Amasa Sprague” were written by 

him. 
708 Int. 6. Whether or not it was generally understood at the 
office of the Spragues and among the kindred corporations 
controlled by the Spragues and among the banks with which the 
various Sprague corporations did business that Amasa Sprague had 
a general power of attorney to act for William Sprague in the 
absence of the latter. 

Ans. To the best of my recollection, | never saw a power of at- 
torney. The only knowledge I have concerning it was received 
from Amasa Sprague, to the effect that it was all right. How gen- 
eral the understanding may have been among the various corpora- 
tions I am now unable to say, only that I imparted the knowledge 
I had concerning the power whenever occasion arose. 


Master’s Nore.—Charles H. Parkhurst, Esq., solicitor for Gorham 
P. Pomroy, assignee, desired to ask no question In cross-examina- 
tion. 


CHARLES GREENE. 


Signed in presence of Richard B. Comstock, master, this 17th day 
of May, A. D. 1884. 


Adjourned to Monday, May 19th, 1884, 10 a. m., same place. 
RICHARD B. COMSTOCK, Master. 


| 
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CLARENCE H. Guitp, being sworn, in answer to the following 
questions by C. Frank Parkuurst, one of the solicitors for Zecha- 
riah Chafee, trustee and assignee, testified as follows: 


Int. 1. What is your name, age, and residence? 

Ans. Clarence H. Guild; 37 years of age; Providence, R. I. 

Int. 2. Are you secretary of the A..& W. Sprague M’f’g Co.; and, 
if so, how long have — been such, and have you the corporate 
records of said company in your possession or control ; and, if so, 

will you produce them ? 
709 Ans. I am and have been secretary of the A. & W. Sprague 
M’f’,.; Co. since February 12th, 1876. I have the corporate 
records and I now produce them. 

Int. 3. State when the A. & W. Sprague M’f’g Co. was organized, 
the number of shares of the capital stock issued by the company, 
and who were the stockholders of said stock October 31st, 1873. 

Ans. Organized July 15th, 1865. Ten thousand shares of the 
capita] stock were issued by the company. The holders of said 
shares were: 


SEE Eee 
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Susan 8. Hoyt, Wm. Sprague, guardian___.-.-.-.-. 440 “ 
Edwin Hoyt, Jr., Wm. Sprague, guardian...--.---- — * 
William 8S. Hoyt, Wm. Sprague, guardian_.....---- -..% 
ec as SS OEE OR cnt tna eno: ae 
10,000 


Int. 4. Were the stockholders above referred to the same at the 
time of the holding of the corporate meetings of the dates of Oct. 
sist, 1873; Nov. 28th, Dee. 1st, Dec. Sth, 9th, 12th, 18th, 20th, 22d, 
23d, 24th, 26th, 1873, and of the meeting of April 6th, 1874, and did 
the parties hold the same amount of stock at these times? 

Ans. They were, and they held the same amount of stock to Dee. 
22d, 1873, when William Sprague, Amasa Sprague, Mary Sprague, 
and the A. & W. Sprague M’f’g Co., respectively, transferred their 
stock to Fanny Sprague, and on the same date Fanny Sprague trans- 
ferred to Mary Sprague the stock formerly held by the said Fanny 
Sprague, as shown in the answer to the previous question, said trans- 
fers to said Mary and Fanny Sprague being for the benefit of cred- 
itors of the transferrers. 

Int. 5. Have you in your possession any proxies or letters 

710 ~—sof attorney given by either of the stockholders of this com- 

pany to Amasa Sprague or any other person to vote or repre- 

sent parties—stockholders—at either of the corporate meetings held 

at the time specified in question fourth above; if so, will you pro- 
duce them and annex copies of them to this deposition ” 

Ans. I have, and will annex copies to this deposition. 
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(Copies called for annexed to this deposition, each marked “ Equity 
No. 2233, Clarence H.. Guild Exhibits,’ and numbered 1 to 7, in- 
clusive.) 


Int. 6. Have you among your papers any request to the secretary 
to call the meetings and copies of calls for the meetings referred to 
in question fourth (4th) above; if so, will you produce all such re- 
quests and calls or letter-press copies of the same and annex copies 
of the same to this deposition as a part thereof? 

Ans. I have, and will annex copies. 


(Copies called for in above question are annexed to this deposition 
and each marked “ Equity No. 2233, Clarence H. Guild Exhibits,” 
and numbered 8 to 28, inclusive.) 


Int. 7. Will you annex a copy of the records of corporate meetings 
of the said company, commencing with the record of the meeting of 
October 31, 1878, and including all the record of the corporate meet- 
ings held between that date and the 6th day of April, 1874, includ- 
ing the record of the corporate meeting of April 6, 1874, and also 
copy of the by-laws of said company and a copy of the act of incor- 
poration of said company ? 

Ans. I will. 


(The copies of the corporate meetings called for in above question 
are annexed to this deposition, marked “ Equity No. 2233, Clarence 
H. Guild Exhibit 29.” The by-laws of the said company called for 
in above question are hereto annexed, marked “ Equity No. 2233, 
Clarence H. Guild Exhibit No. 30.” The act of incorporation called 
for in above yuestion is hereto annexed, marked “ Equity No. 2233, 
Clarence H. Guild Exhibit 31.”) 


711 Int. 8. Who was president and treasurer of the said com- 
pany from its organization to April 6, 1874? 

Ans. William Sprague was president and Amasa Sprague was 
treasurer of said company from its organization up to October 31, 
1873, and from October 31,1873, Amasa Sprague was president and 
treasurer. 

Int. 9. Will you produce and annex copies of all papers in your 
possession relating to the call or holding of any of the meetings of 
the said corporation referred to in question four above? 

Ans. I will. 

Int. 10. Please examine the power of attorney, William Sprague 
to Amasa Sprague, a copy of which is appended to the deposition of 
Zechariah Chafee in this cause, marked “ Equity No. 2233, Z. Chafee 
Exhibit F,” and state whether you are familiar with the handwrit- 
ing of William Sprague, the signer thereof, and with the handwrit- 
ing of Henry Martin, before whoni the acknowledgment thereof 
appears to have been taken and who witnessed the signature thereof; 
and, if you are so familiar, state whether the signatures of the said 
William Sprague and the said Henry Martin are the genuine signa- 
tures of the parties, respectively. 

Ans. I have examined the paper referred to, and I am familiar 
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with the handwriting of William Sprague and Henry Martin, and 
the signatures on the said paper are genuine. : 

Int. 11. Please examine the transfers of stock, numbers 18 to 22, 
inclusive, referred to in the deposition of Charles B. Gould, and 
state whether you are familiar with the handwriting of the several 
signers thereof, and state whether or not the signatures to the same 
are the genuine signatures of the several transfers therein. 

Ans. I have examined said transfers, and am familiar with the 
handwriting of said signers, and the signatures are all genuine. 
On transfer No. 2] the signature “ William Sprague, by Amasa 

Sprague, his att'y,” 1s all in the handwriting of Amasa 
712 Sprague. On transfer No. 22 the signature “A. & W. Sprague 

M’f’g Co., by Amasa Sprague, treas.,” is all in the handwriting 
of Amasa Sprague and is the customary signature of the said corpo- 
ration. 


Cross-examination by CHar.es H. Parkuurst, Esq., solicitor 
for Gorham P. Pomroy, assignee: 


Int. 12. Please examine the transfers of stock, numbers 30 to 34, 
inclusive, referred to in the deposition of Charles B. Gould in this 
cause, and state whether you are familiar with the handwriting of 
the several signers thereof, and state whether or not the signatures 
to the same are the genuine signatures of tle several transferrers 
therein. 

Ans. I have examined the said transfers, and am familiar with 
the handwriting of the said signers, and the signatures are all gen- 
uine. Qn transfer No. 33 the signature “A. & W. Sprague M’t’g Co., 
by Amasa Sprague, tr.,” is all in the handwriting of Amasa Sprague, 
and is the customary signature of the said corporation. 


CLARENCE H. GUILD. 


Signed in the presence of Richard B. Comstock, master, the 19th 
day of May, A. D. 1854. 

Exhibits 1 to 31, inclusive, annexed to the deposition of Clarence 
H. Guild, are omitted by agreement, either party reserving the right 
to use the same at the hearing. 


PROVIDENCE, 8¢: 
Supreme Court. March Term, 1884. 


QUIDNICK COMPANY 
vs. > Equity, 2255. 
Z. CHAFER, Trustee, et al. 


[t is agreed that the respondent, Gorham P, Pomroy, assignee, 
may use at the hearing of the cause the several miscellaneous peti- 
tions filed in said court at the March term, 1883, and num- 

413 bered 1877 to 1881, both inelusive, and 1888 to 1892, both 
inclusive, and the several orders and decrees therein, and 

that the respondent, Zechariah Ciafee, trustee, etc., may also use at 
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the hearing the original papers in the case, Second National Bank 
vs. The Wilcox Steam and Calorie Engine Company, in which judg- 
mnent was rendered at the March term, 1878, of said court, in said 
county, being case No. 427; also any of the notes of the Baltic Gold 
Mining Company referred to in the deposition of Theophilus Salis- 
bury, with the same effect as if the same had been produced before 
the master and formally put in evidence in said cause. 
C. H. PARKHURST, 
Solicitor for G. P. Pomroy, Assignee. 
C. FRANK PARKHURST, 
Solicitor for Z. Chafee, Trustee, etc. 
Providence, May 17, 1884. 


The master is informed by Charles H. Parkhurst, Esq., solicitor 
for Gorham P. Pomroy, assignee, and by C. Frank Parkhurst, Esq., 
solicitor for Z. Chafee, trustee and assignee, that no further evidence 
is to be submitted, and the evidence is herewith closed. 

RICHARD B. COMSTOCK, Master. 


Providence, May 19th, 1884. 


714. ~=—Cireuit Court of the United States, District of Rhode Island. 


Evan RANDOLPH 
, - Equity, No. 2059. 
Quipnick Co. et als. } 


Stipulation as to Use of Printed Proofs in Certain Cases. (Filed Oct. 
13, 1884.) 


. In the above-entitled cause it is hereby stipulated and agreed that 
the copy of the printed proofs heretofore taken and used in the case 
of Francis D. Moulton vs. Zechariah Chafee ef al.,in equity, No. 
2030, in the United States circuit court, district of Rhode Island, as 
well as the copy of the depositions of Mary Sprague, Harriet Sprague, 
and Harriet B«Sprague, heretofore taken in perpetual memory by 
Amasa M. Eaton, master in chancery, appointed by the supreme 
court of Rhode Island, for the county of Providence, taken on the 
16th day of April, A. D. 1884, and filed and opened in said court on 
the 3d day of May, A. D. 1884, and the copy of the deposition of 
Francis W. Latham, heretofore taken in the matter of Edwards 
Manufacturing Company vs. William Sprague, trustee, and Zecha- 
riah Chafee, trustee, vs. The Same, in the supreme judicial court, 
county of Kennebec, in the State of Maine, and the copy of the 
depositions of Zechariah Chafee, Charles B. Gould, Theopho- 
lus Salisbury, William W. Paine, Cornelius Sweetland, Charles 
Greene, and Clarence H. Guild, heretofore taken in the suit 

in equity, No. 2233, in the supreme court of Rhode 
715 ~—s Island, for the county of Providence, March term, A. D. 
1884, before Richard B. Comstock, master in chancery, 
and filed in said court May 22d, 1884, may be used as evidence in 
the trial of this cause in the same manner as though the depositions 
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contained in the printed proofs in said first above-mentioned cause 
of Moulton vs. Chafee et al. and depositions thereafter above men- 
tioned had been regularly taken in this case in the usual manner. 
The copy of the printed proofs taken in the said cause of Moulton ‘ 
vs. Chafee et al., hereinbefore mentioned, is marked “ Exhibit A 1;” 
the copy of the depositions of Mary, Harriet, and Harriet B. Sprague 
is marked “ Exhibit A 2;” the copy of the deposition of Francis 
W. Latham is marked “ Exhibit A 3,” and the copy of the deposi- 
tions of Zechariah Chafee eét als. is marked “ Exhibit A 4.” All of cy 
said copies are identified by our signatures, subject to all exceptions 
and objections made by the plaintiffs and defendants and appearing 
therein and subject to all the objections which may be made by the 
complainant and respondents in this cause in the trial thereof; 
either party in this cause to have the right to examine as witnesses 
in this cause any of the persons whose depositions are included in 
either of said exhibits. 
WILLIAM H. BAKER, 
Solicitor for Evan Randolph. 
CHARLES H. PARKHURST, 
Solicitor for the Respondents, The Quidnick Company, The 
Union Company, Stephen Harris, Charles B. Gould, C. B. 
Farnsworth, Benj. B. Knight, Robert Knight, Gorham P. 
Pomroy. 
FRANK PARKHURST, 
Solicitor for Z. Chafee, Respondent. 
Providence, October 11, 1884. 


716 Final Decree. Entered June 8th, 1886. 


EvaAN RANDOLPH ) 


U. 
QUIDNICK COMPANY ef as 


The above-entitled cause came on to be heard on bill, answers 
and proofs at the November term, A. D. 1885, of this court, and was 
urgued by counsel for the respective parties; and thereupon, upon 
consideration thereof, it is ordered, adjudged, and decreed— 

That the said bill of complaint be, and the same is hereby, dis- 
missed out of this court, and that the several respondents have and 
recover their several costs from the said complainant, to be taxed by 
the clerk and paid to the solicitors of record of the said respond- 
ents. 

Entered as the decree of this court, per order thereof, this 8th day 
of June, A. D. 1886. 

HENRY PITMAN, Clerk. 


Claim of Appeal. Filed June 8th, 1886. 


The complainant, in open court, this eighth day of June, 1886, 
claims an appeal, and hereby gives notice thereof, from the decree of 
the above-named court dismissing said bill to the Supreme Court of 
the United States. 


By his solicitor, ARTHUR PAYNE. 


THE QUIDNICK COMPANY RT AL. 553 


717 Appeal Bond. Filed Aug’t 5th, 1886. 


Know all men by these presents that we, Evan Randolph, of the 
city and county of Philadelphia, in the State of Pe ‘nnsylvania, as 
principal, and William C. Clarke, of Wakefield, W ashington county, 
in the State of Rhode Island, are held and firmly bound unto Ste- 
phen Harris, Charles B. Gould, The Union Company, Benjamin B. 
Knight,and Robert Knight, copartners and doing business under the 
firm name of B. B. & R. Knight, all of the city and county of Provi- 
dence; Claudius Bb. Farnsworth, of Pawtucket, in the county of 
Providence; Gorham P. Pomroy, The Quidnick Company, The A. 
& W. Sprague Manufacturing Company, of the city and county of 
Providence; William Sprague, of South Kingston, Washington 
county ; Amasa Sprague, of Warwick, Kent county; William 
Sprague, administrator of the estate of Fanny Sprague; the estate of 
Mary Sprague, no administrator as yet having been appointed on 
said estate; Zechariah Chafee, of the city and county of Providence, 
and all of the State of Rhode Island, in the full and just sum of two 
hundred and fifty dollars ($250); to which payment, well and 
718 truly to be made, Evan Randolph binds himself, bis heirs, 
executors, and administrators, jointly and severally, with the 
said William C. Clarke, hereinbefore named as surety in this bond, 
who binds himself, his heirs, executors, and administrators, jointly 
and severally, with the said Evan Randolph, lrereinbefore named as 
principal in this bond, his heirs, executors, and administrators, 
firmly by these presents. 
Sealed with the seal of the said Evan Randolph and the said Wil- 
liam C. Clarke and dated the thirty-first day of July, A. D. 1886. 
Whereas at a circuit court of the United States holden at Provi- 
dence, within and for the district of Rhode Island, on the ninth day 
of June, A. D. 1886, in a suit in equity depending in said court, 
wherein Evan Randolph was complainant and Quidnick Company 
and others were respondents, a decree was rendered ageinst said 
Evan Randolph dismissing the bill of complaint in said cause for 
the sum of one hundred and forty dollars, respondents’ costs of suit, 
and said Evan Randolph has appealed in open court froin said de- 
cree to the Supreme Court of the United States to be holden at Wash- 
ington, in the District of Columbia, on the second Monday in Octo- 
ber, A. D. 1886: 
719 Now, the condition of the above obligation is such that if 
the said Evan Randolph shall prosecute said appeal with 
effect and answer all damages and costs if he fail to make his plea 
good, then the above obligation to be void; else to remain in full 


force and effect. 
EVAN RANDOLPH. fh. s. 
WILLIAM C. CLARKE. [t.s. 


Executed in presents eB of— 
(By Evan Randolph :) 
CHAS. WEST. 
By William C. Clarke: 
A. B. PATTON. 
70—213 


~ 


554 J. 8S. JENCKS ET AL., EXECUTORS, &¢., V8. QUIDNICK CO. ET AL, 


Approved. 


Le BARON B. COLT, 
Cir. Judge. 
UnireD States or AMERICA, | 
District of Rhode Island, j 


Crerk’s Orrice, U. S. Crrcuir Court, 

At ProvipENcEr, October 9th, 1886. 

I, Henry Pitman, clerk of said court for said district, do hereby - 

certify that the foregoing three hundred «& fifty-five pages con- 

tained in volume 1 and three hundred & sixty-three pages 

contained in volume 2 are a true transcrip- of record, Evan 

Randolph vs. Quidnick Company et al., and of all of the proceed- 

ings therein. 

Seal Circuit Court, In testimony whereef I have hereunto set 

District of Rhode _ the seal of said court and my hand on the 
Island. day and year above written. 


HENRY PITMAN, Clerk. 


§ S - 


Endorsed on cover: Rhode Island ©. C. U.S. No. 213. John S. 
Jencks, William H. Jencks, and Charles Rhoades, executors of Evan 
Randolph, deceased, appellants, vs. The Quidnick Company, Gor- 
ham P. Pomroy, assignee, &c.; Zechariah Chafee, trustee and assignee 
of the A. & W. Sprague Manufacturing Company et al. Filed Octo- 
ber 18, 1886. 
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Tue Unitrep STatTEs OF AMERICA, 88: 


The President of the United States to 


Seal of the Supreme Court the judges of the circuit court of 
of the United States. the United States for the district of 


Rhode Island, Greeting: 

Whereas in a certain suit in said circuit court between Evan 
Randolph, complainant, and The Quidnick Company ef al., defend- 
ants, which suit was removed to the Supreme Court of the United 
states by virtue of an appeal, agreeably to the act of Congress in 
such case made and provided, diminutions of the record and pro- 
ceedings of said cause have been suggested, to wit: 

“That the transeript of the record, after setting forth, on pages 28 
o 44, certain pleas pleaded by said appellees,said Quidnick —, said 
Gorham P. Pomroy, and said Zechariah Chafee, omits to set forth 
the fact that said cause was heard on the bill and said pleas on the 
eighth day of February, A. D. 1884, and that on the first day of 
May, A. D. 1884, a decree was entered overruling said pleas, and 
omits to set forth the said decree. 

That said copies of original documents forming a part of the ree- 
ord of this suit in the circuit court of the Wnited States for the dis- 
trict of Rhode Island have been omitted from the transcript of said 
record heretofore certified to this Court, as follows, to wit: Copy of 
the subpeena to answer the original bill of complaint, issued on the 
2d day of August, 1883, and of the return thereon, showing that 
said subpcena was duly served on the 5d day of August, 18835, on all 
the defendants to said original bill of complaint. 

Copy of the subpcena to answer the first supplemental bill of com- 
plaint, issued on the 3lst day of August, 1885, and of the return 
thereof, showing that said subpoena was duly served on all the de- 
fendants to said supplemental bill of complaint on the 5lst day of 
August, 1885. 

Copy of interlocutory decree overruling defendants’ pleas, entered 
on the first day of May, 1854. 

Copy of subpena duces tec um, issued on the Sth day of February, 
1884, requiring the clerk of the supreme court of Rhode Island to 
produce in said circuit court the original papers in the suits In 
equity, Nos. 1952, 2075, and 2261, in s aid State court and copy of 
the return thereon, showing that said papers were produced in said 
circuit court on said 8th day of February, 1554. 

And also all other parts of said record omitted from said tran- 


script.” ‘ 
You, therefore, are he yea command d that, searching the record 
and proceedings i in said cause, you certify what omissions, to the 


extent above enumerate d, you sh: all ‘find to the said SI upreme ( Court 
of the United States, so that you have the same, together with this 
writ, before the said Supreme Court forthwith. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 


9 
Supreme Court of the United States, the 29th day of January, A. 
D. 1890. 
JAMES H. McKENNEY, 
Ol rk: of the Supreme Court of the United States. 


RnopE Isitanp DISTRICT, sc 


[u. s.] The President of the United States of America to The Quid- 
nick Company, a corporation duly created by the Gen- 
eral Assem| Ly of the State of Rhode Isl: ind and loc: ited and « loing 
busine ss 1n said State of RI ode Isla nd, il citizen of said state of 
Rhode Island; The A. & W. Sprague Manufacturing Company, 
il corporation duly creat d by Lil ey neral Assemb ly r of said state 
of Rhode Island and located and doing business in said State of 
Rhode Island, a citizen of said State of Biande Island: William 
Sprague, of the town of South Kingston, in the county of Wash- 
Ington and State of Rhode Islan I, «a citizen of said State of Rhode 
Island; Amasa Sprague, of the town of Cranston, in the county 
of Providence and State of Rhode Island, a citizen of said State of 
Rhode Island; fanny Sprague, of the city and county of Provi- 
denee, in said State of Rhode Island, a citizen of said State of 
Rhode Island; Mary Sprague, of said city and county of Provi- 
lence, in said State of Rhode Island, a citizen of said State of 
Rhode Island, and Zechariah Chafee, of said city and county of 
Providence, in said State of Rhode Island, a citizen of said State 
of Rhode Island, Greeting: 
lor certain causes offered to our cireuit court for the first circuit 
within and for the Rhode Island district, in chancery, we hereby 
command and strictly enjoin you and each of you that, laying aside 
all other matters and things and notwithstanding any other excuse, 
you and each of you personally appear at the clerk’s office of said 
court, in Providence, on Monday, the — day of —— next, being the 
rule day of said court, and then and there full, true, and pe feet an- 
swer muke Upon Your sever 1 corporal oaths LO the bill of compl: int 
of liv: al Rando! }) hh, of the city and col nLy of P hiladelphia, in the 
State of Pennsylvania, a citizen of the State of Pennsylvania, now 
filed of record in the clerk's office of said court, and to do and re- 
ceive whatever our said court shall order against vou in. the prem- 
hereof fail not under the pains and py nalties 


—" 


1st Sil) willis Lye half: and 
that may accrue In consequence of neglect thereof. 

And the marshal of said Rhode Island district or his de} uty is 
hereby commanded to make service of this writ by r a same 
to the said Quidnick Co., A. & W. Sprague Man’f’g ( » William 
Sprague, Amasa Sprague, Fanny Sprague, Mary Spragu | Zech. 


, 

; 

: 
} I cas - , € "rss €37 ' yt? ’ + } 
DV leaving a true and attested 
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ariah Chafee o1 | Copy nel of it then 
| P. 4 _ } MeN | | vat 7) abo is) LW ’ \’ cl ‘ } 7 , j 

sever: Lt bait alld Usual | Lace Vi « Lat Wiley MVS VCIOLe Chae ruie 


day aferesaid 
W itne S58 Lie Lion, Morrison R. \\ Lil : our ‘ N1e] Justice, at Provi- 
dence. this second day of August, A. D. 1883. 


HENRY PITMAN, Clert. 


3 


Mremo.—The appearance of the respondents in the suit is to be 
entered in the clerk’s office on or before the return day of this writ; 
otherwise the bill may be taken pro confesso as against those not ap- 
pearing. 


Marshal’s Return. 


Districr oF RuopE ISLAND, se: 
PROVIDENCE, Auqust 3rd, 1883. 

[ have this day served the within subpcena on the Quidnick Com- 
pany by delivering a true and attested copy hereof to William 
Sprague, president of said defendant corporation. I also served the 
same on William Sprague individually by delivering to him a like 
true and attested copy. IT also this day served the within subpeena 
on the A. & W. Sprague Manufacturing Company by leaving a true 
and attested copy of this subpeena at the last and usual place of 
abode of Amasa Sprague, treasurer of said defendant corporation, in 
the town of Warwick. I also, at the same time and in the same 
mode and manner, served the same on Amasa Sprague, within 
named, individually. I also this day served the within on Fanny 
Sprague, Mary Sprague, and Zechariah Chafee, defendants within 
named, by leaving a true and attested copy of the within at the last 
and usual place of abode of the said respective defendants in the 
city of Providence. 

JAMES H. COGGESHALL, 
U.S. Marshal. 
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RuHopeE IsLanp DIsTRICcT, se: 
[r. s.| The President of the United States of America to Gorham 
P. Pomroy, of the city and county of Providence, in the 
State of Rhode Island; The Quidnick Company, a corporation 
duly created by the General Assembly of the State of Rhode Isl- 
and and located and doing business in said State of Rhode 
Island; The A. & W. Sprague Manufacturing Company, a cor- 
poration duly created by the General Assembly of the State of 
Rhode Island and located and doing ,business in said State of 
Rhode Island; William Sprague, in the town of South Kingston, in 
the county of Washington and State of Rhode Island; Amasa 
Sprague, of the town of Cranston, in the county of Providence 
and State of Rhode Island; Fanny Sprague, of the city and 
county of Providence, in said State of Rhode Island; Mary 
Sprague, of the city and county of Providence, in said State of 
Rhode Island, and Zechariah Chafee, of the ‘city and county of 
Providence, in ‘said State of Rhode Island, all citizens of said 
State of Rhode Island, Greeting: 
For certain causes offered to our circuit court for the first circuit 


Rhode Island district, in chancery, we hereby 
chof you that,lay ing aside 


command an : 
all other matters and things and notwithstanding any other excuse, 
you and eac , . clerk’s office of sali 
court. in Pro\ Tet nee, On ne rst dav Or 4 ketober next, 
being the ru dav of said court, and then and there full, true, and 


perfect answer make upon your S& veral corpor . oaths to the 
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dence, this 3lst day of August, A. D. 1585. 


HENRY PITMAN, Clerk. 
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$25 00 
PROVIDENCE, 8¢: 
Circuit Court of the United States, District of Rhode Island. 


Evan RANDOLPH ) 
vs. » Equity, No. 2059. 
Quipyick Company et als. | 


Decree Overruling Defendants’ Pleas. 


This cause, coming on to be heard, was argued by counsel, and 
thereupon, on consideration thereof, it was ordered, adjudged, and 
decreed that the defendants’ pleas be, and the same are hereby, 
overruled. ; 

by the court: 

HENRY PITMAN, 
Cle rk U. S. Circuit Court. 

May Ist, 1884. 


Evan RANDOLPH 
v8. ~ 2059. 
Qurpnick Company et al. } 


Unirep Srates OF AMERICA, | 
District of Rhode Island, f 


> ae * 


Circuit Court of the United States. November Term, 1883. 


[L. s.) To the clerk of the supreme court of the State of Rhode 
‘4 [sland within and for the county of Providence, Greeting : 


We command you that, laying aside all other business, vou be 
aud appear before our said court, now holden at Providence, in said 
district, on this 8th day of February, 1884, and have with vou the 
original papers in the suits in equity Nos. 1932, 2075, and 2161 
now on. file in your office; and have you there this writ. 

Hereof fail not. 

Witness the Hon. Morrison R. Waite, our Chief Justice, at Provi- 
dence, in said district, this 8th day of February, 1884. 

HENRY LITMAN, 


Cle rk ircuil Court. 


PROVIDENCE, 8¢: 
PRovipENcE, February 8th, 1884. 
I have here the above-named papers, as above commanded, and 
have received my fee, $1.60. 
HERBERT ALMY, 
Assistant Clerk. 


UnITED STATES OF AMERICA, | 
District of Rhode Island, j 
Crerk’s Orrice U.S. Crreurr Court, 
At ProvipEncer, January lst, 1890. 
In pursuance to the command contained in the foregoing writ I 
do make return thereof and annex hereto true copies from the orig- 
inals of the subpcena issued on the 2nd day of August, 1855, upon 
the original bill of complaint of Evan Randolph vs. Quidnick Com- 
pany ef al, with the marshal’s return of service thereon; of the sub- 
poena issued in the first supplemental bill in said cause on the dlst 
day of August, 1883, with the marshal’s return of service thereon ; 
of the interlocutory decree overruling defendant’s pleas, entered 
May Ist. ISS5, in said CuUuse ° of the subpoena duces lecum, issued in 
said cause on the Sth day of February, 1884, to the clerk of the su- 
preme court of Rhode Island, with his return thereon. 
In testimony whereof I have hereunto set the seal of said court 
and my hand on the day and year above written. 


a. 


[Si 4 Oo} Cire lit Court. Rh de [s ind 
HENRY PITMAN, 
Clerk U.S. Circuit Court. 


lees, 82.50 


[Endorsed :| Supreme Court U.S. 1889, October term. No. 213. 
Jno. S. Jencks et al., app’ts, vs. The Quidnick Co. & al. Writ of 
certiorarl and return. 

| Stamped:}] Office Supreme Court U.S. Filed Feb. 5, 1890. James 
Hl. Mekenney, clerk. 


Supreme Court of the United States. October Term, 1889. 


Joun S. Jencks e al., Ex’rs of Evan Randolph, Aver | 


lants, ‘ 
No. 213. 
vs. - 
THE QuripnicK CoMPANY et als. | 
Stipulation. 


It is stipulated and agreed between the parties to the above-en- 
titled cause— 

That whereas in sending up the transcript of the record in said 
cause the clerk of the circuit court of the United States omitted to 
annex to and transmit with the record a copy of the opinion of said 
court filed in said cause, but has since said record was printed sent 
up acopy of said opinion duly certified, the said opinion may now 
be printed and annexed to said printed record as a part thereof, in 
compliance with the rules of this court. 


: BENJ. F. BUTLER, 
Solicitor and of Counsel for Appellants. 
C. FRANK PARKHURST, 
t Solicitor and of Counsel for Appellees. 
if 
Cirenit Court of the United States, District of Rhode Island, se : 
S | 
EvAN RANDOLPH } 
, >In Ecuity. No. 2059. 


QvuIDNICK ComMPAny ef al. 
Opinion of the Court. Filed April 9th, 1886. 


Cot, J.: 


In Austin v. Sprague Manufacturing Company, 14 R. I., 464, the 
supreme court of Rhode Island, in a carefully considered opinion, 
held that the couveyance by the Spragues to Chafee was not made 
to hinder, delay, and defraud creditors, and that it was valid under 
the State statute. (Pub. Stat. R. [L.,¢..173,$1.) In Moulton vv. 
Chafee, 22 Fed. Rep., 26, this court held itself concluded by this de- 
cision on the ground that Federal courts are bound to follow the 
decision of the highest court of the State in the construction of a 
State statute. 

The same question is raised again in the present suit. If the con- 
veyance to Chafee is valid the plaintiff clearly derived no title to 
the stock in controversy under the levy and execution sale, and he 
consequently has no standing in court. ‘The facts in this case do 
not differ materially from Austin v. Sprague Manufacturing Com- 
pany. We see no reason for changing or modifying the conclusion 
reached by this court in Moulton v. Chafee that we are bound to 


follow the deeision of the supreme court of Rhode Island in Austin 
». Sprague Manufacturing Company. The binding effect of the de- 
cision of the highest court of a State in the construction of a State 
statute upon the Federal courts is a doctrine long recognized and well 
settled. Polk’s Lessee v. Wendell, 9 Cranch., 87; Shelby v. Guy, }] 
W heat., 361: Geeen v. Neal’s Lessee, 6 Pet., 291; Nesmith v. Shel- 
don, 7 How., 812; Van Rensselear v. Kearney, 11 How., 297; Web- 
ster v. Cooper, 14 How., 488; Leffingwell v. Warren, 2 Black., 599; 
Walker v. State '!arbor Commissioners, 17 Wall., 648; Fairfield +. 
County vf Gallatin, 100 U.S., 47. 

The Rhode Island supreme court having determined under a 
similar state of facts that the conveyance to Chafee was not within 
$1, ch. 173, of the Pub. Stat., such determination, in our opinion, is 
conclusive upon this court, and it follows that the present bill must 
be dismissed. . 

Benj. F. Butler, A. & A. D. Payne, counsel for complainant. 

C. Frank Parkhurst, Jas. Tillinghast, Chas.:Hart, Ben). F. Thur- 
ston, C. H. Parkhurst, R. Gardner, counsel for respondents. 


UNITED STATES OF AMERICA, | 
District of Rhode Island, Tate 


CrLerRk’s Orrice, U. 8. Crrcurr Court, 
PROVIDENCE, Sept. Sth, 1889. 

I, Henry Pitman, clerk of said court for said district, do hereby 
certify that the foregoing two printed pages contain a true copy of 
the original now on file in this office in the within-entitled cause. 

In testimony whereof I have hereunto set 
Seal of Circuit Court, theseal of said court and my hand on the 
Rhode Island. day and year above written. 


HENRY PITMAN, Clerk. 


[Endorsed :] Supreme Court U.S. 1889, October term. No. 215. 
John S. Jencks et a/., ex’e’rs, &e., app ts, v. The Quidnick Co, et al. 
Stipulation for addition to record. 

[Stamped:] Office Supreme Court U. 8S. Filed Oct. 22, 1889. 
James H. McKenney, clerk. 
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THe Unirep STaTEs OF AMERICA, 88: 


The President of the United States to 

Seal of the Supreme Court the judges of the circuit court of the 

of the United States. United States for the district of 
Rhode Island, Greeting: 

Whereas in a certain suit in said circuit court between Evan Ran- 
dolph, complainant, and The Quidnick Company et al., defendants, 
which suit was removed to the Supreme Court of the United States 
by virtue of an appeal, agreeably to the act of Congress in such case 
made and provided, a diminution of the record and proceedings of 
said cause has been suggested, to wit: 

“'That the original process and return thereon made in the case 
of Gorham P. Pomroy, assignee, vs. Evan Randolph et al., equity, 
No. 2161, in the State court of Rhode Island, are omitted from the 
transcript of the record.” 

You, therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the 
extent above enumerated, youéshall find, to the said Supreme Court 
of the United States, so that you have the same, together with this 
writ, before the said Supreme Court forthwith. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, the 24th day of September, A. 
D. 1889. 

JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 


Circuit Court of the United States, District of Rhode Island, ss: 


I, Henry Pitman, clerk of said court for said district, do hereby 
certify that, pursuant to the command laid in the within writ, I have 
searched the record and proceedings of this court in the cause Evan 
Randolph vs. Quidnick Company et al., and do not find the original 
process and return thereon made in the case of Gorham P. Pomroy, 
assignee, vs. Evan Randolph et al., equity, No. 2162, in the State court 
of Khode Island, as making a part of the record in the first-men- 
tioned cause. 

In testimony whereof | have hereunto set 
Seal of Circuit Court, my hand and affixed the seal of said court 
Rhode Island. this 8rd day of January, A. D. 1890. 
HENRY PITMAN, Clerk. 

| Endorsed :] Sup. Court, U.S. 1889. Oct.term. No. 213. John 
S. Jencks & al., app’t-, vs. The Quidnick Co. e al. Writ of error & 
return. 

[Stamped :| Office Supreme Court, U. S. Filed Jan. 7, 1890. 
James H. McKenney, clerk. 


Supreme Court of the Cnited States. 


October Term, 1889. 


In Equity, No. 213. 


JOHN S. JENKS, WILLIAM H. JENKS, AND 
CHARLES RHOADES, 3 


Executors of Evan Randolph, deceased, Appellants, 


v. 


THE QUIDNICK COMPANY ET ALS, 
Brief on behalf of Appellants. 


LENS. F. BUTLER, 
0. D. BARRETT, 
Of Counsel. 


Supreme Court of the alnited States. 


October Term, 1889. 


EVAN RANDOLPH’S 
Kaecutors, Appellants, 
v. In Equity. No. 213. 


QUIDNICK COMPANY, 
et al.. A ppeilees. 


Plaintiff’s Brief. 


STATEMENT OF CASE. 


ry? . . Ay . 
Chis suit was began on the second day of Au- 
gust, 1845, by the Executors’ Testator to establish 


his right to 4,022 shares of the capital stock of the 
| Quidnick Manufacturing Company of Rhode Island. 


l‘or many years before the first day of December, 
Is73, there had existed a partnership in Providence, 
Rhode Island, composed of the father and uncle of 
Amasa and William Sprague. 


That partnership was 
(dissolved by the death of the elder Spragues, and re- 
organized on the rights of parties in the partnership 
of Amasa and William. 


In 1865 (Rec., pp. 408, 409), under an act of the 
Rhode Island Legislature (the act of 1862), the A. & 
W. Sprague Manufacturing Company was estab- 
lished as a COM)PaLy : for manufacturing and print- 
ing,’ and no other purposes. The capital stock was 
$1,000,090, divided into shares par value of S100 
each; said shares to be “ personal property,” non- 


assessable beyond par value, and “ transferable only 


on surrender of the old certificates on the books of 


said corporation.” ( Ree... p). LOS. ) 

The business of manufacturing and printing of the 
corporation was exceedingly profitable, so that up 
to Nov 1, 1873, they had a property im their hands 
to the amount of S13.992,500, which consisted of 
real estate, the majority of shares of stock mn sev- 
eral corporate enterprises not within the limits of 
their corporate powers; that is to say, in the Per- 
kins Sheet-[ron Company, all but seven shares in 
the Sprague Mowing Machine Company, the Com- 
stock Company and others, all of which were foreign 
to the A. & W. Sprague Company’s business. (Ree., 
pp. 449, 450, 4o1, 452.) 

by the laws of Rhode Island all stockholders were 
personally liable for all the debts of the company 
in the first instance, at the election of their creditors. 
unless certain records were made giving notices which 


4 ( 


might relieve the stockholders, but which notices 
had not been given by any of the stockholders of any 
conpaies +—aehieh—the corporations in which the 
Spragues were in any way interested. 

The atfairs of said corporation had, from the begin- 
ning, been administered by the partnership of A. & 


oe 


na A ii, 


W. Sprague, consisting of Amasa and William 
Sprague, one of whom was the President and the 
other the Treasurer of the company; they owning 
the shares in a majority. ‘The other shareholders 
consisted of Mrs. Fanny Sprague, Mrs. Mary Sprague, 
and two sons and two daughters of Mr. Edwin Hoyt, 
and nieces of Amasa and William Sprague. 

A firm had been established in New York as sell- 
ing agents for the goods made by the Sprague mills, 
known as “Tloyt, Spragues, & Co.;” and on Dee. 
1, 1873, the acceptances of said company out- 
standing, endorsed by the Sprague Manufacturing 
Company, were $9,462,500. 

yy the financial panic of September, 1873, some- 
times called the “Jay Cooke” panic, and including 
black Friday, the Sprague concerns all became em- 
barrassed and unable to meet their overdue liabilities, 
or their acceptances as they became due, and which 
went to protest Oct. 16, 1875; and soon after 
their several’ mills suspended operation, and the 
several firms of the Hoyt, Spragues, & Co., and the 
A. & W. Sprague Manufacturing Company and 
A. & W. Sprague, each suspended payment. 

A proposition was thereupon made by the Sprague 
concerns to the several banks in Rhode Island to 
tuke a mortgage upon all the property of the 
Spragues and allow them to go on, and to meet their 
maturing and overdue indebtedness make a loan of 
$1,000,000. (Ree., p. 454.) 

A meeting of the various creditor banks was held 
Oct. 51, 1873, and a committee appointed who 
should take the whole subject into consideration and 
report. 


[ts committee reported the cash valuation of the 
Sprague properties at $19,495,247, including at cash 
valuation the assets of the A. & W. Sprague Man- 
ufacturing Company; the assets of the private 
property of the stockholders, belonging to the firm 
of A. & W. Sprague Manufacturing Company, and 
Mary and Fanny Sprague, their mother and aunt, 
and the Tloyt children; and the assets of the Hoyt, 
Sprague Company; and the liabilities of all the same 
parties primary and secondary, at SI1,ato445, leav- 
ing a surplus of SS.819,804 to the credit of the 
Sprague concerns. (Ree., pp. 402, 095, tof.) 

Upon this valuation the committee of banks further 
reported that the representatives of the banks thought 
that aid ought to be extended to the Sprague Manu- 
facturing Company, to enable it to meet its maturing 
obligations, provided the committee shall. pon CX- 
amination of the affairs of the company, find the sum 
of ss 10! O.O00 requested suflicient to meet the prob- 
able requirements of the company. 

They further resolved that the committee to be 
appointed to make the examination should also take 
the opinion of counsel upon the validity of the pro- 
posed Mmorteage, and if free from objection under 
the provisions of the bankrupt act, and to ascertain 
whether the amount requested would be sufficient to 
enable the company to meet its maturing obligations 
In the regular course of business. . . . “ But 
In consideration of the unsettled condition of finan- 
cial affairs and of business at the present time, and 
the large amount of obligations of the company 
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maturing during the next ninety days preclude the 
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possibility of your committee reporting that the sum 
of $1,600,000 would enable the company to meet 
its engagements regularly in the future, and as, 
in the event of a failure to do so, the validity of the 
security might be questioned, your committee, under 
the advice ofcounsel, are of opinion that the sum 
asked for cannot safely be furnished.” 

They therefore recommend that the A. & W. 
Sprague Manufacturing Company, and the individuals 
comprising that corporation, mortgage all their prop- 
erty to these three trustees who shall practically have 
all control and management of the entire property. 
“These trustees to issue notes to an amount which 
should fully cover the amount of indebtedness, these 
obligations having three years to run and drawing 
semi-annual interest at the rate of seven and three- 
tenths per cent. per annum, with the-right reserved to 
pay five percent. of the debt as often as in their judg- 
ment should be practicable. 


“It being the duty of the trustees to convert the 
property and pay the debts at as early a day as pos- 
sihle, it is not unlikely that the whole indebtedness 
may be cancelled in much less time than the three 
vears.”  (Ree., p. 400.) 


Pursuant to public notice a meeting was held Nov. 
6, IS75, at the [lorse Guards Armory, a large hall, 
which was filled, and another committee appointed to 
examine a trust deed and report the same to counsel 
and nominate trustees. (¢Rec., p. 400.) 

The trustees and counsel employed by the credi- 
tors drew up a trust deed, which was executed on the 


6 


twenty-cighth day of November by the Spragues, and 
riven to the three trustees for their acceptance. On 
the 29th, a letter came stating that,” With an earnest 
desire to see our way clear to accept the same | trust 
deed], but, acting under the advice of counsel, we 
must decline to do so, unless creditors, by some pre- 
vious action on their part, will protect us against per- 
sonal liability; ” signed by the three trustees. (htee., 
p. 465.) 

After this letter was received the second committee 
were in” great trouble ” to know what to do. The 
Spragues” lawye rs fearing every mom ut that athach- 
ments mould be pul “pou th property, lhe trustees 
IVE Ie pre ssed to reconside le and replied that they Were 
unwilling to take any hazard in the business, but 


would see Sud Thomas in Boston the next day 


oe 
(Rec., ) (65) (but did not because it was Sunday ), 
but did start to go on Tuesday, December 2, and 
were informed that between 11 o'clock and = mid- 
morht, December ] ( Ree.. }). 349). a deed of trust was 
executed fii the residence of the Spragues to one 
Chafee (Ree, pp. 461-165), who had not been 
recommended by any committee, but who is first 
heard of as invited that evening about 10 o'clock by 
Mr. ‘Thomas A. Doyle, a brother-in-law of Amasa 
Sprague, to attend at his mother’s house a meeting, 
and then and there the deed was executed in the 
manner which will be hereafter commented upon 
(Reec., p. 548); and the following day all of the 
manufacturing portion of the property was taken 
possession of by Chafee and put in the hands of A. 
& W. Sprague, where it remained for more than six 
years, or until Chafee and the Spragues quarrelled. 
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This deed, if executed at all, to Chafee, was before 
the trustees appointed by the creditors had finally 
declined to accept. 

The one which we will ask the court first to con- 
sider is that givento Chafee. It remained with the 
three trustees, as they had not then finally declined 
to accept it, but held it under advisement. (Ree., 
pp. ‘63-182. ) 


Trust Deed. 


Dec. 1, 1875, this trust deed is claimed to have 
been executed to Zechariah Chafee, trustee, by 
the A. & W. Sprague Manufacturing Company, A. 
& W. Sprague, partners, and Amasa, Mary, and 
Fanny Sprague, as individuals, purporting to couvey 
all the property of all the grantors in several States, 
consisting mainly of mills, corporate stocks Iving 
within Rhode Island, described as follows: “ All the 
property which the parties of the first part have in 
the following towns in the State of Connecticut, 
viz: (naming four towns). 

[t stated under several whereases the facts, that the 
Sprague Manufacturing Company and A. & W. 
Sprague as partners and as individuals, were indebted 
to the amount of about fourteen million dollars, which 
indebtedness they desired to fund; and that for this 
purpose the Sprague Manufacturing Company had 
made 16,500 negotiable promissory notes, endorsed by 
A. & W. Sprague, amounting in the aggregate to that 
sum, payable three years from Jan. 1, 18.4, with 
semi-annual interest at seven and three-tenths per 
cent., to be used by the trustee in retiring such of the 
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indebtedness referred to as the holders of it should 


within nine months surrender or agree to extend for 


the term of the notes; and provided that the Sprague 
Manufacturing Company should remain in possession 
and continue the business at the mills, with power 
in the trustee to take possession and run the mills at 
the expense of the estate; that the deed should 
become void if the notes were paid; that in default 
of payment of principal or interest the trustee might 
sell the property, and should do so upon the written 
request of one-fifth in amount of the holders of the 
notes, and apply the proceeds, after paying the ex- 
penses of the trust and of carrying on the business, 
ratably to the payment of the notes that had been 
issued, and of all claims that had been brought in 
under these presents and were still outstanding, and 
that he should account for any surplus to the gran- 
tors. 

Before the 6th of April, Isc, proceedings were 
commenced in bankruptey against Amasa and 
William Sprague and the Manufacturing Company, 
and it was agreed that the proceedings in bankruptey 
should be withdrawn if the Spragués should give four 
deeds of assignment to trustee Chafee for the benefit 
of their Greditors who had accepted the mortgage in 
trust deed of November a and vive power to the 
trustee to run the mills, without liability or loss to 
the trustee, save for his own default 

The construction and effect of these deeds will be 
some of the most important questions to be dealt 
with. 

In May, 1862, being the date, the same month, of 
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the incorporation of the A. & W. Sprague Manufac- 
turing © ompany, the Qurpnick Company was char- 
tered by the laws of Rhode Island, capit: al SoO0,000, 
divided into 5,000 non-assessable shares of the 
par value of SLOU, transferable only on the books 
of the Company, each share pledged to the company 
for all debts and demands, or demands of the com- 
pany due from each stockholder; no stockholder 
in said corporation to have the right to transfer his 
shares therein without first giving ten days’ notice of 
such intention, and ten days’ refusal thereof to said 
corporation at the lowest price at which he will sell 
to any other person. 

Evan Randolph, at and before the delivery of said 
trust deed, was a creditor of Hoyt, Spragues, & Co. 

William and Amasa Sprague were’“members, with 
others, of said firm, and as such members were each 
personally ly able for the debts of all. 

Atthe X& r term of the United States,Ciweuit 
(° ourt for a yee soins of Kthode Island, Is — 7 Ran- 
dolph brought his action against said William and 
Ampyga Spr: augue, on indebtment, and on the 
sehenth day of MAK eg Ton , attached, as the property 
of William Beowsreks 1,082 shares of the capital stock 
of said Quidnick Company, and attached as the prop- 
erty of Amasa Sprague 1,082 shares of the capital 
stock of said company. 

Judgment was rendered in favor of said Randolph, 
in said action, for the $34,500 debt, and S151.6) 
costs, and execution was issued thereon and levied on 
said sto¢k, attached as aforesaid; and on the twenty- 
third day of March, 1883, the same was sold on execu- 
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therefor by the marshal.  (R., pp. 17-19.) 

Horatio N. Waterman, at and before the delivery 
of said trust deed, was a creditor of the A. & W. 
Sprague Manufacturing Company for labor per- 
formed by him for said company. Mary and Fanny 
Sprague were stockholders in said company, and as 
such personally liable, each, for its debts. (Supra, p. 
se) 

Waterman brought suit against the A. & W. 
Sprague Manufacturing Company on his said claim, 
in the Supreme Court of Rhode Island at the Octo- 
ber term, 1882, and attached, as the property of said 
company, 495 shares of the capital stock of said 
Quidnick Company, and as the property of Mary 
Sprague 601 shares of said capital stock of said com- 
pany, and as the property of Fanny Sprague 802 
shares of the capital stock of said Quidnick Com- 
pany. 

Judgement in said action was rendered in favor of 
said Waterman for S12,209.20 debt, and S26 40 costs, 
and execution was issued thereon for the amount of 
said judgment and costs, and levied onthe twenty- 
secoud day of March, ISS5, « 1} said shares so attached: 
and on public sales under said levies said Randolph 
became the purchaser of 1,508 shares of the capital 
stock of said company, and deeds in due form, dated 
April, 1883, and acknowledged April 7, 1883, 
were delivered to him therefor by the sheriff. (R., 
pp. 20, 22. ) 


by means of said purchases Randolph became the 


tion and purchased by said Randolph, and deeds in due 
form, dated March 25, 1883, were delivered to him 


~* 


—— 


—— 
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true and lawful owner of 4,022 shares of the capital 
stock of said Quidnick Company, dating, as to 2,164 
shares, from the twenty-second day of March, 1855, 
and as to 1,858 shares, from the seventh day of April, 
L&835 

Hlavinge received said deeds from the marshal 
and from the sheriff, Randolph claimed the right 
to have them recorded on the books of the Quidnick 
Company, by the proper officers, and to receive from 
the company certificates evidencing his title to 4,022 
shares of its stock; and to have this done he made 
demand in due form, but up to the sixth day of 
August, 1885, his demand was not complied with. 

To enforce his title to these shares of the Quidnick 
Company's stock Randolph brings this suit. 

To defeat the claim of Randolph'to these shares 
the defendants reply: — 

first Upon the deed of assignment, or trust 
deed of Nov. 1, 1873. (R., p. 10.) 

Second. Upon certain transfers made of said stock 
to Chafee as collateral security according to the pro- 
visions of said trust deed. (R., pp. 94 and %.) 

Third. Upon the transfers of said stock to Fanny 
and to Mary Sprague in trust. (R., pp. 95 and 96.) 

Fourth. By an attempted transfer of the property in 
said stock to one Pomroy, a general creditor, by a 
decree of the State court, entered in summary pro- 
ceedings on the twenty-fifth day of August, 1885 (h., 
pp. 124, 149), commenced in said court on the eigh- 
teenth day of August, 1885, subsequent to the com- 
mencement of this suit — and entered against Fannie 
and Mary Sprague, defendants in this present suit 


be 


instituted awainst them ona claim to the ownership 


of said stock. Said summary proceedings were 
based solely on the neelect of said anny and Mary 
Sprague to file inventories and bonds in accordance 
with an order of said State court; (R., pp. LO4, 124), 
eutered in other summary proceedings in said State 
court, in which it had no shadow of jurisdiction — 
in that they were predicated on Gen. Stats. RAD, p. 
LOS, Sect. 11, which has application solely to ~ deeds 
of assiguin vt” for benefit of creditors. 

The alleged “deeds” of assignment in this case 
are certain written forms of transfer, not even under 
seal, of stock to said Mary and Fanny Sprague on 
the books of the Quidnick Company (R., pp. 95, 96), 
which “ transfers ” were absolute nullities, inasmuch 
as they were not accompanied by the surrender of 
the certificates of stock held by the alleged transfer- 
ors. (h., p. 4083 p OS, Int. 54: and p. 180, Int. “ded. ) 

lifth By an attempted adjudication as to the 
ownership of said stock by a decree of said State 
court. entered on the B9th December, 1883. in a 
suit commenced more than a month after the com- 
mencement of this present suit. by said Pomroy, 
claiming title acquired from defendants to this suit 
during the pendency of the same; to wit, on the 
twenty-fifth dav of August, 1885, and in which suit 
thus commenced by said Pomroy said court acquired 
no jurisdiction over said) Randolph —the subject 
hemng personal property — the residence of Randolph 
being in) Philadelphia, and he neither entered his 
appearance in said suit nor filed any answer, nor was 
served with process within the jurisdiction of said 
court. (ht, pp. LO1-16+4. ) 

‘4y} - ar ae ae 
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Sixth. By a suit of interpleader filed in the State 
court on the fifteenth day of March, 1884, in the 
name of the Quidnick Company, by Charles B. 
Gould and Stephen Harris, then claiming to be 
treasurer and president respectively of said com- 
pany, against said Randolph, Pomeroy, Chafee, and 
others to determine by decree of said court the legal 
and equitable ownership of the stock in question 
(it., |). 149). ) 

In this suit service was made on said Randolph 
in Philadelphia, Penn., (Rh, p. lot); no answer was 
filed by him or appearance entered for him. On the 
first day of May, 1884, a single decree, pro confesso 
at its commencement, and fina/ at its end, was en- 
tered against said Randolph, decreeing that he had 
no right, title, or interest in said stock, and enjoin- 
ing him and all persons claiming under him from 
ever asserting any title thereto. (R., p. 140.) 

None of the many questions raised by the bill, sup- 
plemental bill. answers and evidence, were passed 
upon by the learned Circuit Judge of the first circuit. 
[lis opinion declares: — 


“The Rhode Island Supreme Court having de- 
termined, under a ‘similar state of facts’ that the 
conveyance to Chafee was not within Sect. 1, Chap. 
175. of the Pub. Stat. (siec.). such determination, 
in Our opinion, is conclusive upon this court, and 
it follows that the present bill must be dismissed.” 
(ht., last page.) 


This decision of the State court was made between 
other parties upon the face of the deed only, with- 
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out our testimony specially showing the intentions 
of the respective parties to hinder and delay credi- 
tors, and without passing upon the correlative deeds 
of April 6, 1874, and without knowledge of, or con- 
sideration of the facts in reeard to the execution of 
the deed, or its want of acknowledgment by any of 
the grantors, as made to Chafee, before recording; 
or its want of recording after its acknowledgment 
by William Sprague, who alone acknowledged it 
as made to Chafee. 


ASSIGNMENT OF ERRORS. 

I The Circuit Court of the first circuit erred in 
deciding that “the Rhode Island Supreme Court 
having determined” under a similar state of facts 
“that the conveyance to Chafee was not within Sect. 
Il, Chap. 175, of the Public Statutes, such deter- 
mination in) our opinion is) conclusive. upon this 
court, and it follows that the present bill must be 
dismissed.’ 

Il. Vhe Cireuit Court erred in this. that what- 
ever may be the binding effect upon the Federal 
courts of a decision of the State courts in constru- 
Ine a State statute. it is submitted that it Is error to 
Cive such effect to the decision of a State court 
upon matters of common law which are re-examina- 
ble by this court, at least until such decisions have 
become a rule of property tn that State. 

[Tl. The Cireuit Court erred in this, that the 
court assumed that the decision of this case re- 
quired a construction of the State statute which it 
cites, which statute was passed five vears after the 
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transactions were had and made, the legal effect of 
which transactions said Circuit Court was then ealled 
on to determine. 

IV. The Circuit court erred in passing a decree 
dismissing complainants’ bill. 


The first and most important point to be decided in 
matter of law is whether. the Circuit Court erred in 
holding itself so far bound by a single decision made 
by the State court In the nature of a demurrer, that 
it could not pass upon any of the questions either of 
law or fact raised in our case. Its language is as fol- 


lows: —_— 


“The Rhode Island Supreme Court having deter- 
mined under a similar state of facts that the convey- 
ance to Chafee was not within Sect. 1, Chap. 175, 
of the Public Statutes, such determination in our 
opinion is conclusive upon this court, and it follows 
that the present bill must be dismis-ed.” 


Let us first determine, if we can, what is the rela- 
tion of the Federal to the State courts as to review- 
ing their decisions upon matters of law. We 
suppose it will not be claimed that in the equity 
practice of the Federal.courts, the decision of the 
State courts upon questions of fact, or mixed ques- 
tions of law or equity and fact, are in any degree 
binding or conclusive upon the Federal courts save 
as the well-received opinions of the English courts 
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on such matters would be considered advisory only 
by the Federal courts. 


surrill says (Law of Assignment, p., 4¢1, 4¢2):— 


“We gather as a result of their investigations (the 
New York courts) that the question of fradulent “- 
intent is a mixed question of law and fact; that Is, 
that the existence of a certain intent is a question of 
fact for the jury (when not disclosed by the papers) 
and for the court to declare whether such intent be 
fradulent or otherwise.” 


Goodrich v. Downs, 6 Till, 438. 

Nightingale v. Harris, 16 Rhode Island, 321. 
Criticised and explained in 

Gardner v». The Bank, 15 R.L, p. 1., by 
Durfee, C.J. 


The construction of the trust deed upon the face 
of it was a question of law to be decided on demurrer. ' 
Whether the trust deed taken together with the evi- 
dence in our bill is fraudulent becomes a mixed ques- 
tion of law and fact, which question in a court of 
equity may be decided by the court, or it may ask 
the intervention of a jury. Now, if the Circuit 
Court found that it was bound to follow the decision 
of the State court that the deed of November 1 was 
valid on its face, then it was to examine and = see 
whether. pon the facts presented LO invalidate the 
deed, the plaintiff had a right to a recovery, and that 
the judgment of a State court, if there was any 
Lbpon the fact, nowhere bound it : but the decision of 
the court 1s, that the State court decided upon 
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‘similar facts.” Clearly that decision was not con- 
clusive upon the Cireuit Court any more than a 
verdict of a jury between two parties would be con- 
clusive upon two other parties, whether in the same 
ora different court. 

And the same rule does apply where the court 
discusses the same questions of fact and deduces 
from them a presumption of law. Such conclu- 
sions of the court have nothing to do with the 
State statute; they are conclusions drawn from the 
principles of common law or commercial law, or 
the rules that govern the decisions of courts in 
equity or maritime law, and no decisions of State 
courts upon such principles of law as applied to a 
given state of facts have ever been held binding 
upon them by the Federal courts. 

There is a statute upon a given subject. A settled 
course of decisions of the State has given that statute 
a certain construction, and that construction must 
obtain. So,a rule of property is laid down by the 
settled decisions of the State courts, and that rule 
must obtain in the Federal courts; but it does not at 
all prevent the Federal courts from examining a 
given case of fact, whether those facts are stated in 
writing or otherwise, and see if they come within 
the rule. We think it will be difficult te find any- 
where a decision that the United States courts are 
bound to construe any fagt in the same way and to 
the same effect which the State court construes it. 
Spare us an illustration: A long-settled course of 
decisions of the State court requires three witnesses 
to a will to make it valid. If a State court, when 
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examining a paper purporting to be a will, should de- 
cide that there were only two witnesses, when in 
fact there were three, would the Federal court be 
bound by the State decision, especially when the 
Federal court had acquired jurisdiction of the subject 
matter and parties before the State court had ren- 
dered its decision. 

We find that when a construction of a law estab- 
lishing a rule of real property has been fully settled 
in the State courts, the same rule will be applied by 
the United States Supreme Court. This has been 
fully determined by a course of decisions by the 
Federal tribunals. 

We have not cited the long list of authorities upon 
this point for the establishment of this rule, but only 
refer to the very full and elaborate opinion of this 
court delivered by Mr. Justice Bradley in the case of 
Burgess v. Seligman ec a/., 107 U.S. Reports, p. 20, 
but we may have occasion to cite such list of author- 
ities for another purpose hereafter. 

We also find the rule that in administering the 
local law of the State, the courts of the United 
States follow the settled decisions of the court of 
last resort in the State in question. This rule of law 
has been, perhaps more than any other, from the 
earliest times considered ana adopted by the courts 
of the United States. ‘The rules of property duly 
recognized by the State law furnish the euide to the 
courts of the United States upon questions of title. 

Sims v. Irvine, 5 Dall., 425, 456. 
Waring v. Jackson, L Pet., 570. 
Davis v. Mason, 1 Pet., 505. 
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Bank of Hamilton v. Dudley, 2 Pet., 492. 

Hinde v. Vattier, 5 Pet., 598. 

Clarke v. Smith, 15 Pet., 195. 

Wilcox v. Jackson, 13 Pet., 49%. 

Amis v. Smith, 16 Pet., 5053. 

Iisher v. Haldeman, 20 How., 186. 

Miles v. Caldwell, 2 Wall... 305. 

bavyerque v. Cohen, | McAllL, 115. 

New England Screw Co. v. Bliven, 3 Blatchf., 

ae 

We have given all these citations as showing the 
origin of the rule, which cannot be doubted to have 
been the tender regard of the Supreme Court in the 
earlier times, necessary to be bad for State laws 
which established rules for a certain species of prop- 
erty; to wit, slave property. 

Perhaps the rule is stated with as much explicit- 
ness as anywhere in 

Meade v. Beale, Taney, 539-3559. 

We do not intend to impugn, criticise, or demur to 
any of the earlier decisions herein quoted, but add to 
them 

‘Townsend v. ‘Todd, 91 U.S.R., 452. 

Grafton v. Cummings, 99 U.S.R., 100. 
—where the rule is expressed in the following 
words: “The Federal courts are bound to follow 
the course of decisions of the highest court of the 
State in the construction of its statutes, if the course 
has been uniform.” 

It will be observed that the decisions relied upon 
by the court below are 
Shelby v. Guy, 11 Wheaton, 551. 


ee 
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Polk’s Lessees v. Wendell, 9 Cranch, 87. 
Green v. Neal’s Lessees, 6 Peters, 291. 
Nesmith v.. Sheldon. 7 Howard, *12. 

Van Renslear v. Carney, 11 Howard, 297. 
Webster v. Cooper, 14 Howard, 49s. 
Leflingwell v. Warren, 2 Black, 599. 


Walker v. State Harbor Commissioners, 17 


Wallace, G48. | 
Fairfield v. County of Galatin, LOO US. 47. 


We bring these cases upon which the court below 
relied to the attention of the court, and we. shall 
endeavor to show that they do not authorize its 
decision. 

It is to be observed at the outset of this discussion 
that the only case in Rhode Island which the lower 
court cites as conclusive is Austin +. Sprague, 14 
R.L., p. 464, where a decision was made of the prin- 
ciples of law which were held conclusive upon it, 
and indeed no other authority could be found. 

This decision was made eight months and twelve 
days after this suit was begun in the Federal court 
in Rhode Island; so, if this case oueht to have been 
decided upon the law as it: stood in Rhode Island at 
the date when it was brought before the Federal 
court, to wit, Aue 2, 1885, there would have been 
found no decision in Rhode Island operative upon 
the court. 

We shall see hereafter that there has been a race 
of diligence between the State court of Rhode Island 
and the Federal court in said State in this case as 
to which should first reach a decision. 
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The law of Rhode Island as tothe trust deed has 
been held in the case of Gardner, ef al., v.§ Commer- 
cial Bank, decided Dee. LIS, L880, Durfee, Chief 
Justice, giving the opinion, 13 Rhode Island, p. 1, 
which is entirely decisive of the law of Rhode Island 
as to the present case in our favor, and we beg leave 
to pause in our argument to cite two paragraphs 
from the decision in that case: — 


"Such an assignment |for the benefit of credi- 
tors| would be frf@ulent and void. For instance, an 
assignment made by a solvent person in order to pro- 
tect the property from legal process because the 
times are bad, and to hold it for better times, would 
be fraudulent and void, being an attempt by the 
assignor to get an advantage for himself at the ex- 
petise of his creditors. | 

“The validity of this assignment was litigated 
before the Supreme Court of Illinois, and the court 
held it to be invalid under the laws of that State, 
because it appeared on the face of it to have been 
made, not simply for the benefit of creditors, but to 
secure an advantage to the assignors; namely, to pre- 
vent a sacrifice of their property. We cannot resist 
the belief that the conclusion of the Supreme Court 
of Illinois in regard to the purpose of the assign- 
ment was correct. And this being so, the assignment 
is, in Our Opinion, as invalid under the laws of this 
State as it was under the laws of Illinois. See the 
cases above cited.” 

“In Dunham e Waterman, 17 N.Y., 9, the New 
York Court of Appeals held, that the provisions in 
an assignment by an insolvent debtor of all bis prop- 
erty, consisting in part of unfinished machinery and 
materials in process of manufacture, the completion 
of which was necessary to the advantageous sale 


and authorizing the assignees to complete the manu- 
facture and work up the material at the expense of 
the assigned fund, as in their judgment might be ad- 
visable so as to realize the greatest amount of money 
therefrom, rendered the assignment fraudulent and 
void on its face. It was urged for the assignees In 
tiiat case, that the powers which were granted to 
them were merely such as they would have had by 
implication without grant, and that therefore the 
erant would not have the effect of making the 
assignment void. 

“But the court was of the opinion that the as- 
signees took, under the grant something beyond 
what would have accrued to them by implication; 
namely, a discretion in regard to carrying on the 
business, which, unless it was fraudulently exercised, 
the court could not terminate or control, and that 
thus, by virtue of this discretion, the creditors might 
be kept al bay si) long’ iis the ASSIONnees might SCC fit 
to carry on the business. The New York Court of 
Appeals probably went further in the case of Dun- 
ham ¢. Waterman than we should be likely to go in 
asimilar case; but the reasoning on which the court 
rested their decision has great force in it, and it has 
Vastly more force in its application to its assignment 
here than it) had in its application to the New York 
assignment. for here the power conferred is not 
simply a.power to work up materials on hand, and 
to finish unfinished woods with a view to their more 
advantageous sale, but if is il power to Carry on the 
business as long as the assignees “may deem for the 
best interests of the creditors, and necessary for 
the purpose of preventing shrinkage and loss, and of 
closing out and liquidating the same to the best ad- 
vantage.’ Nay, more, it isa power to extend the old 
and to incur new debts, to pledge and mortgage the 
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personal property and to mortgage the real property, 
and to lease the real property upon such terms as 
they may see fit. The business, therefore, may be 
carried on under the assignment indefinitely by vir- 
tue of a sort of forced loan, unless a majority in 
amount of the creditors see fit to object, and may be 
carried on, too, by persons to whom a minority of the 
creditors would never think of lending their money, 
if they had the option to lend it or not; and even if 
a majority in amount of the creditors should finally 
interpose, it may nevertheless turn out that, prior to 
their interposition, the assignees have, in the exer- 
cise of their discretion, leased or mortgaged the prop- 
erty for long terms, and so have put it beyond even 
q, their own ability to close up the assignment withont 
vreat delay. Now, can it be held that an assignment 

which expressly permits and empowers the assignees 

so to protract the day of settlement, and to subject 

the creditors to such coercion, and to so burden and 

te up the property assigned ly new contract and 
conveyances, is not fraudulent and void on the face 

of it as manifesting an intent to hinder and delay the 

creditors, for the reason that any hindering or delay- 

ing consequent on the execution of the assignment, 

‘ according to its terms, may be supposed to have been 
intended simply for the benefit of the creditors, anc 

not with a view to anv advantage or benefit to be 

gained by the assignors at their expense? We think 

it would be unreasonable, regarding simply the as- 

signment, to so hold. ‘There is, moreover, a limit 

to the delay which is permissible in closing out an 
assignment, even when the purpose of the delay is to 

; insure a fuller payment of the debts, for it is often as 
inp tant to the debtor to be promptly as to be fully 

paid. What the limit is depends, of course, on what 
is reasonable, considering the character and circum- 
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stances of the property assigned. The assignment 
here does not hold the assignees to any such limit; 
on the contrary, it empowers them to exceed it, even 
if it does not conclusively demonstrate an intent to 
have them exceed it. See D’Ideniors v. Leavitt, 25 
Barb. S. C., 63. 

“The complainants contend that the assignment 1s 
valid according Loy vhode Island precedents, which 
are less exacting ta that of many other States.” 


But we shall have to brine this whole case which, 
we repeat, we believe to be decisive before the court 
when we examine the trust deed. We are now 
upon the state of the law when our case was entered, 
and when our attachment and levies following 
thereon were made which gave jurisdiction to the 
Circuit Court. 

[n the opinion in our case the lower court says: — 


" [i Moulton ?, Chafee, 25 Federal Reporter, p). 
26, this court held itself concluded on the ground 
that Federal courts are bound to follow the decision 
of the highest court of the State in the construction 
of 2 State statute.” 


And the court cites Austin v. Sprague. only. 
Phe decision in Moulton v. Chafee was upon an 
interlocutory order, the case heing afterwards settled 
by the parties. 

Rhode Island adopted the English Statutes in- 
cluding the Statutes of Elizabeth at the time of the 


Revolution, in the words following: — 


“In all eases in which provision is not made 


herein, the en@lish Statutes introduced before the 
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Declaration of Independence, which have been con- 
tinued to be practised under, as aforesaid, in this 
State, shall be deemed and taken as part of the 
common law thereof, and remain in force until 
otherwise specially provided " Gea. Beat. Chap. 
POO, Sect. 5 


by Chap. 162 of the Gen. Stat., the 13th Statute 
of Elizabeth, Sect. 5, was quite exactly reénacted. 
By Public Laws of June 50, 1878, a statute was 
made declaring all preferences of creditors fraudu- 
lent. In 1882, the Pub. Stat., Chap. 175, reproduced 
the provisions of the Statute of Elizabeth as set 
forth in the General Statutes; and the Statute of 
ISTS against preferences was also re-enacted in Pub. 
Stat., Chap. 237, Sect. 14. ‘This statute deals only 
with assignments thereafterwards made. 

Thus, there was no decision by the State court, 
which was relied upon by the Circuit Court as bind- 
ing them, upon any statute which existed in Is7v3 
and Is74 when the fraudulent deeds which our bill 
seeks to invalidate were made, and until three years 
after all the property of the A. & W. Sprague Manu- 
facturing Company, if Chafee is to be believed, had 


passed out of his possession: — 


Affidavit (is lo Dece mbe - }  Z IS 7. 


"T. Zechariah Chafee, under oath do state that at 
the time the writ in the‘above-entitled cause was 
served. | had none of the estate of said defendant 
corporation, either directly or indirectly, in my hands 
or possession.” (Record, p. 458.) 
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We have been thus careful to set out that the Cir- 
cuit Court ruled upon a single decision of the State 
court in both the Moulton and Randolph = cases, 
which in the case of the latter was begun and carried 
on in the Circuit Court more than eight months before 
Austin and Sprague was decided, and the court 
Claim that that decision was upon.the eflect of a 
statute upon the construction of a deed, when it con- 
clusively appears that no such statute existed, and 
the statute that the court cites took effect on the 
first day of February, 1882, or more than eight vears 
after the deed was made, without considering that 
that statute was only declaratory of the common 
lawhof Rhode Island. 

Ehe court wiJl further observe that in Shelby ¢. 
ve : me ; :" 
Gru, ah pa which the court cites as showing 
that’a single decision of a State court is) binding 
upoy the Cireuit Court, expressly decides that a sin- 
ole decision is hol binding pon the Federal court: 
and all the decisions cited ly the Cireuit Court in 
Its justification state the proposition for which we 
contend, that in order to have the State law binding 
pow the Federal court there must be a settled deci- 
sion of that law by the court or Legislature of that 


State before it is conclusive Indeed in the case of 


Webster v. Cooper, cited yy the Cireuit, a7 supra, fp 2 @ 


the point has been decided by the supreme Court of 
the State of Maine in five different cases. all in the 
same way, extending over a series of years as to the 
constitutionality of a Statute of that State, and yet 
it was again brought in question. 

The distinctions that we make are obvious: — 


‘ 


, 
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First, That no decision of the State court, at first 
made after the jurisdiction of the case at bar had 
been obtained by the Federal court, changes or 
alters the power of that court to decide questions 
whereof they had obtained prior jurisdiction; that 
the decision should be made as to the law of the 
State as it stood at and before the date the jurisdie- 
tion of the Federal court was acquired, indeed, as 
the law existed at the time of the transactions to be 
inquired into ) 

These propositions are established by the case of 
Burgess v. Seligman, ef al, 107 U.LS., 20, ubi supra. 

Second, Take the proposition at its worst against 
us. We say the case of \ustin and Sprague decides 
only the construction by the State court upon a 
deed, the law governing that construction being the 
Statute of Elizabeth, adopted in the State of Rhode 
[sland from the time of the declaration of Indepen- 
dence, as we have seen above. The court in Austin 


and Sprague, in opening its discussion says: —— 


‘Under our Statute, Pub. Stat., R.D., Cap. 173, 
Sec. 1, as under the 15th Elizabeth, Cap. 5, a con- 
veyanee made with the intent or purpose to delay, 
hinder, or defraud creditors of their just and lawful 
actions, debts, ete., is void as to a non-assenting 
creditor. In administering these Statutes three 
rules have been recognized.” 


To show that there is ‘no difference between the 
statutes, we take leave to extend the Statute of 
Islizabeth and the law of Rhode Island side by side 
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The Statute of Elizabeth is more than three hun- 
dred years old. It has been the common law of 
England, and, indeed, as was averred by Lord Mans- 
field, only declaratory of what was the common law, 
and of all our States where the common law obtains 
to the present hour, and has received interpretation 
through a greater series of adjudications of all the 
courts in the United States where the common law is 


a guide, than perhaps any other embodiment of 


principles of law. It has passed many times under 
the adjudication of this court, — too many times to 
recount, as settling the rights of property and the 
legality of conveyances in the several States of the 
Union. 

The question then arises, can the State of Rhode 
Island more than three hundred years afterwards 
enact the Statute of Elizabeth into a State statute, 
and by a decision of two judges, being in Rhode 
[sland a quorum of five, —and the question of what 
Is a quorum is now agitating the country, and in 
this case can be easily settled by a count, — give a 
new construction of a question arising under the 
Statute of Elizabeth and render it conclusive upon all 
the courts of the United States as a settled rule of 
local State law, especially when by the express 
Statute of Rhode Island and the decision of the 
courts the Statute of Elizabeth had been made a part 


of the common law of Rhode Island. not only when 


it existed under a charter, but sinee it has adopted ah 


American constitution ? 
It will be further ooserved that Austin and Sprague 
did not pass upon the ettect of the four deeds of 
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assignment of the Spragues and the companies they 
represented, to Chafee on the 6th of April, 1874; 
they were not set up in that case. Therefore the 
Circuit Court could claim no restraint by the law of 
that case, from interpreting those deeds of assign- 
ment, whether being made as between the parties to 
the trust deed of November 1, under the covenant 
for further assurance of title, being fraudulent in 
character, they tainted that deed as part of an un- 
lawful scheme, or whether these assignments vali- 
dated or invalidated the trust deed of November 1, 
because of the after effect of their provisions. These 
are questions certainly which the lower court ought 
to have considered. 

We discuss in our brief elsewhere the validity 
and effect of these several deeds of assignment of 
April 6, to which discussion we refer the court. 
(Brief, rp/FE.) 

Again, this bill sets out very important facts show- 
ing the invalidity of the trust deed which were not 
determined and could not be determined or affected 
by the decision of the court in Austin and Sprague, 
because they did not arise and were not set out In 
that bill; and as we again repeat, that whole decision 
turns upon the effect to be given to the deed of 
Nov. 1, 1873, substantially upon its face. 

Can any reason be stated, and if it can be we will 
wait to hear it, why the Cireuit Court could not 
have decided the very important questions which we 
have raised as to whether the deed of November Ist 
was duly executed, as to whether in fact from the 
evidence presented it was not purposely and inten- 
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tionally made. to hinder and delay creditors from 
pursuing their legal remedies upon the property of 
the Spragues, as all the Spragues and other wit- 
nesses testify fully, and the res geste show it was 
done, directly and fully, with that intent, and that 
Chafee was their chosen instrument to aid them in 
carrying out the scheme, and had full notice of the 
intent of the crantors in making the deed both be- 
fore and ‘ul the time he received it 7 

The fact is apparent that the deeds of assignment 
of April 6, 1576, which have a very important bear- 
ing, whether considered as a part of the scheme of 
getting this property into the hands of the Spragues 
so as to keep it from their creditors for their advap- 
tage, or whether they were additional conveyances 
between the parties, by their terms adding new facili- 
ties for locking up their property as against their 
creditors, were not at all considered in Austin and 
Sprague (not even presented by either side to the 
court, perhaps because Chafee relied upon another 
deed made the Ist of January, IScd, of the property 
in controversy In that suit). And certainly their 
bearing upon the rights of this plaintiif was not 
therein considered. 

There are also very many linportant matters affect- 
ing the validity and effects of the deed of November 
1, which we will only sketch here, to wit: The 
evidence, that its making was never authorized by 
the A. & W. Sprague Manufacturing Company at a 
meeting properly and lawfully called for that  pur- 
pose, as appears by the records of said company; 
that the deed itself was never made, acknowledged, 


or recorded in a manner to give it binding force and 
effect in Rhode Island, or elsewhere, as against this 
plaintiff; that the deed, because of its manifold char- 
acter, is not sanctioned by law as a valid conveyance; 
and numerous other matters, all of which we will 
discuss hereafter 

W bat reason can be stated in behalf of the decisi a 
of the court below, why the court should not have 
passed upon these questions which had never then 
been adjudicated by any Rhode Island State court? 
and had been determined to be fradulent and void in 
the State of Connecticut in 

DeWolf v. A. & W. Sprague Manufacturing 
Company, tnfra, p. ' 

We have discussed these elsewhere, believing that 
this court will pass upon these deeds, their purpose, 
effect, and bearing upon the rights of the plaintiff. 
(Brief py 705 ) 

Much is said in Austin and Sprague, whi supra, 
and elsewhere founded upon the recital of assumed 
facts which were not on the face of the deed, upon 
the construction of which alone the court ay pass- 
ing as if on demurrer (Austin °. Sprague, . isl- 
482), upon the binding effect which should be given 
to the recommendation of a great body of creditors 
that Chafee should have this conveyance made to 
him. ‘The actual facts for the first time are set out 
in this record. 

The State court further,says “the trustees named 
by the creditors having declined to serve, the re- 
spondant Chafee was made sole trusteee and the 
mortgage was executed without further change. 


Under these circumstances the deed might as well 
be called the act of the creditors as of the debtors.” 
The fact, as appears by the evidence, is entirely mis- 
stated. It is true that as is said in Austin and Sprague 
the creditors’ committee proposed a mortgage of a 
million dollars to be advanced by the creditors, but 
the security was not found ample, and they so 
reported. The creditors then asked that a trust 
deed, — not a mortgage, — to secure notes equal to 
the amount of the indebtedness of the Spragues, 
which, from their examination they assumed to be 
S11.475.4419, should be executed to three trustees 
to be appointed by the creditors, and such deeds 
should be prepared by counsel. When the deed 
was prepared and executed by the debtors in pursu- 
ance of a vote of the A. & W. Sprague Manufact- 
uring Company empowering a mortgage to be made 
to secure SIT2,000,000, and while the trustees were 
proceeding to consider the deed as one in view of the 
Bankrupt Laws and personal liability, could be 
properly accepted by them — in the night time of 
December 1. this deed and notes for S!4.000.000 
was changed and Chafee made sole trustee, having 
been selected not by a creditor (Rec., p42, but by the 
Spragues, and accepted the trust without the slight- 
est Inquiry into the reasons for the preparation of 
the original deed by alteration, except that he was 
told that if he did not accept it and eet the deed re- 
corded before nine oclock im the morning the 
Sprague property would be covered by attachments. 

The Spragues being embarrassed made a_prop- 


osition to their creditors upon being secured, to ad- 


—— 
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vance a sum of money to enable them to go on with 
their business and pay their debts. Meetings of two 
classes of creditors were called and two committees 
were chosen to represent those classes of creditors. 
(See evidence of Rufus Waterman, Ree., p. 448, 
Appendix, p./7< «) ee, 

We submit to the court with great confidence that 
it will examine the case and do justice upon all the 
facts between the parties, although that was denied 
by the court below. 


PLAINTIFF'S TITLE TO PROPERTY IN SUIT. 


The bill of complaint was filed on the second day 
of August, 1885, and on the next day service of sub- 
pcena to answer on all who were then defendants in 
this suit. 

The object of the suit is to establish complainant’s 
title to 4,022 shares of the capital stock of said Quid- 
nick Company, which he had purchased at judicial 
sales, as property belonging to the following named 
defendants — that Is to say, 


1,082 shares belonging to Amasa Sprague. 
won 60 “ “ William Sprague. 
60] 2 ™ “ Mary Sprague. 
=: * “ “ Fanny Sprague. 
4505 66 “ Tne A. @ We Sprague 


Mfg. Co. 
Making a total of 4,022 shares. 
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Four several deeds had been delivered to said 
Randolph for said stock about the first of April, 1883; 
two by the United States Marshal for the district of 
thode Island, and two by the sheriff of the County 
of Providence, R.I. (Ree., pp. 17-22.) Said deeds 
given by the U.S. Marshal were for said stock of 
said William and Amasa Sprague sold on execution 
under a judgment obtained by said Randolph against 
said William and Amasa Sprague, as members of the 
co-partnership of Hoyt, Sprague, & Co., of New 
York, on an indebtedness of that firm to ‘said Ran- 
dolph, which accrued prior to the Sprague failure 
and assignment in the autumn of 1805. (Ree., pp. 
2 and 3.) 

Said deeds given by the deputy sheriff were for 
said stock of said A. & W. Sprague Manufacturing 
Company, and of said stock of Fanny and Mary 
Sprague, sold on execution under a judgment in 
favor of Horatio N. Waterman against said A. & 
W. Sprague Manufacturing Company for work and 
labor performed for said Company prior to said 
Sprague failure and assignment. (Ree., pp. 3, 4, and 
5.) 
¥ Phere no pretence of -evideriee that paid Manny 
and Mary Sprague were stockholders in said A. & 
W. Sprague Manufacturing Company, and as such 
were, under the statutes of Rhode Island, individually 
liable for the debts of said corporation, by reason of 
their failure to comply with section 11, p. 142, Chap. 
Gen. Statutes of Rhode Island. (Ree., pp. 214, 215.) 

Said Randolph made Chafee a defendant to this 
suit for the reason that said Chafee claimed to hold 


o~ 
>) 


the 4,022 shares of the Quidnick capital stock in 
question, as collateral security under certain alleged 
transfers of the same to him; copies of which trans- 
fers are found in the Record, pp. 94, 95, and marked 
Exhibits 1, 2,3, 4, and 5; and which said Chafee 
further claimed were made under the previsions of ‘a 
trust déed, a copy of which is attached to complain- 
ant’s bill, as Exhibit “A” (Ree., p. 10), purporting 
to be a conveyance to said Chafee by said Amasa, 
William, Fanny, and Mary Sprague, individually, by 
said A. & W. Sprague Manufacturing Company, and 
by the firm of A. & W. Sprague, of all their prop- 
erty, for the benefit of their assenting creditors, with 
the exception of eertain stocks, which exception is 
found near the bottom of page 12 of the record, and 


reads as follows: — 


" But excepting from this conveyance all shares of 
capital stock in any and every corporation, wherever 
located, belonging to either of the parties of the first 
part. the same to be transferred to the party of the 
second part, upon his request in writing, by way of 
pledge and collateral security. to secure the jn rform- 
ance of the conditions of this instrument.” 


The bill also sets out the transfers of said stock, 
part to Fanny and part to Mary Sprague. by entries 
on the stock transfer book of the company, of which 
exhibits 6, 7, 8, and 9 (Ree , pp. 95 and 96) are copies 
and charges that the same were made to prevent 
attachments of said shares by their respective credi- 
tors, and to delay and hinder them in the collection 


(Rec., pp. 6 and 7). 


of their just debts. 
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Said Randolph and said Waterman never assented 
to said trust deed, nor accepted nor claimed any bene- 
fit under it; and said Randolph claimed that it was 
null and void as to them, as a deed made by the 
eranto.s to hinder and delay their creditors and 
prevent attachments of their property; and further 
claimed that said alleged transfers of said stock to 
Chafee were part of the fraudulent scheme to hinder 
and delay their creditors. (Ree., p. ¢.) 

Said Randolph having received said deeds claimed 
to have the stock transferred to him on the books of 
the Quidnick Company, a certificate of stock issued 
to him, evidencing his title to the same, and prayed 
that said trust deed, dated Nov. 1, IS73, be de- 
elared null and void; that Chafee be decreed to 
convey to him said stock; that said transfers of said 
stock to said Fanny and to said Mary Sprague be 
decreed, as to said Randolph and Waterman, to be 
null and void; that the Quidnick Company be decreed 
to record his said deeds, transfer said stock to him 
on the books of the company, and issue to him cer- 
tificates for said shares. 

Soon after said Randolph had received the deeds 
for said stock from the U.S. Marshal and from the 
Sheriff, as aforesaid, certain creditors of the Spragues, 
who had accepted the terms of said Trust Deed, on 
the [Sth of June, 1885, bese the Rhode Island 
State court under See. , Chap. 237, Pub. Sts. 
of Rhode Island fot" a an = requiring said Fanny 
and Mary Sprague to file inventories of the stock 
alleged to have been conveyed to them, as shown 
by Exhibits 6, 7, 8, and 9 (Ree., pp. 95, 95), and to 
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ceive bonds for the faithful performance of their said 
trust. (Ree., pp. 104, 124.) 

Said statute is applicable solely to deeds of assign- 
ment, said pretended transfers not being even under 
seal. But the court by summary proceedings on the 
nineteenth day of July, L 
ries to be filed, and ordered said Fannie and Mary 
Sprague to give bonds, Fannie in the sum of 
$500,000, and Mary in the sum of $80,000; and to do 
the same within twenty days from the date of said 


rh.) 


83. ordered said invento- 


order ( Kiec., }). 27% 1.) 

This present suit,. having been commenced by 
Randolph on the second day of August, 1855, as 
aforesaid, said Quidnick Company on the sixth day 
of the same month complied with the demand of said 
Randolph, recorded his said deeds among its records, 
transferred said stock to him on its books, and issued 
to him a certificate thereof { Rec., }). OS, 50) as he had 
demanded; and on the same day said Fanny and 
Mary Sprague made formal transfers on the. books 
of the company, of said stock to said Randolph. 
(Ree., p. 220.) 

Fanny and Mary Sprague not having complied 
with the aforementioned order of said court to file 
inventories and bonds, the said creditors who had in- 
stituted the proceedings under which that order for 
inventories and bonds was obtained, on the eigh- 
teenth day of Augyst, 1535, under Sec. 5, Chap. 230. 
Pub. Sts. of R.IG Kornfnenced other summary pro- 
ceedings for the removal of said Fanny and Mary 
Sprague as trustees under said transfers of said 
stock; and on the twenty-fifth day of the same month, 
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the State court entered a final decree, removing 
them, and appointing Gorham P. Pomroy in their 
place and stead, but required from him no inventory 
and no bond. (Rec., pp. 124, 149.) ‘Then on the 
thirty-first day of the same month, Randolph, by 
supplemental bill, makes said Pomroy a_ party de- 


fendant to this suit. and in it admits that since the ° 


filing of his original bill said Quidnick Company 
did, on the sixth day of August, 1885, record his said 
deed for said stock, and did issue to him in due form 
a certificate for 4,022 shares of its capital stock. He 
also sets forth said summary proceedings in the 
State court commenced on the eighteenth day of 
August, which, seven days later ended in a final 
decree, in form, removing Fanny and Mary Sprague 
as trustees under said transfers of stock, of which 
Exhibits , a. Ss and {) (Ree., pp. 9. ()f) ) are coples, 
and appointed said Pomroy in their place, and avers 
that the same was done by the court without juris- 
diction, and prays.as in his original bill, and also that 
said proceedings in the State court as to him, Ran- 
dolph, may be deemed to be null and void, and that 
he nay be decreed to be the owner of 4,022 shares of 
the capital stock of said Quidnick Company (Ree., 
pp. 25, 27) and for general relief. 

Then on the third day of September following, said 
Pomroy filed his bill of complaint in the State court 
against all persons who at that time were parties to 
this suit, and also against one Jay Cooke Longstreth, 
praying “that said Supreme Court would decree that 
by force and virtue of the decree in said bill recited 
and set forth appointing this defendant assignee of 
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sail Amasa Sprague, William Sprague, Fanny 
Sprague, and Mary Sprague, and said A. & W. 
Sprague Manufacturing Company of said shares of 
said capital stock of said Quidnick Company, this 
defendant was entitled to all said 4,022 shares of 
said capital stock, and was entitled to vote thereon at 
all meetings of said Quidnick Company; and also 
praying that said Supreme Court would further de- 
cree that said certificate of said 4,022 shares of said 
stock issued to said Randolph by said William 
Sprague, claiming to be president of said Quidnick 
Company, was wrongfully and illegally issued by 


‘said William Sprague and was void and of no force, 


etc.” (K., p. 162.) 

In this suit, thus commenced by Pomroy, no ser- 
vice of process was made on. said Randolph save in 
the city of Philadelphia, Penn., and no appearance 
was entered for him, nor any answer filed by him; 
nevertheless, on the fifth day of November following, 
the court entered a decree pro confesso against him, 
and on the twenty-ninth day of December following, 
a final decree was entered granting, in form, said 
Pomroy the prayers of his bill. (R., pp. 163, 164). 
Thereupon said Pomroy, claiming to be owner of the 
majority of the stock of said Quidnick Company 
assumes control of it, and on the eleventh day of 
December, 1883, caused a vote to be passed to sell 
and dispose of the property of said company (K., 
p, 261), and the 10th. of January following was 
named as the day for the sale of the property. At 
said sale the Union Company became the purchaser, 
and subsequently said Union Company sold a portion 
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of it to Benjamin B. Knight and Robert Knight. 
( 3., p. DS.) 

On the fifteenth day of March following, the Quid- 
nick Company, under the assumed management and 
control of said Pomroy, filed a bill of interpleader in 
the State court against all persons who were then 
parties to this suit to determine to whom the pro- 
ceeds of said sale should be paid. (R., p. 149.) 

In this suit, service was made on Evan Randolph 
in Philadelphia, Penn., as shown by the return. (I., p. 
154.) Said Randolph neither appeared nor filed any 
answer in said: suit, but the State court, however, on 
the first day of May, 1884, entered against him a 
combination decree, pro confesso in its commence- 
ment and final at its close, the final part being 
worded as follows: “And it is also further or- 
dered, adjudged, decreed, and declared by the court 
that the said respondent, Evan Randolph, has no 
claim, rioht, title, or interest in or to the 4,022 shares 


of the capital stock of the said Quidnick Company 


in said bill set forth.” 

In the mean time the Quidnick Company, by 
Stephen Harris, claiming to be its president, and 
said Gorham P. Pomroy, on the fifth day of Novem- 
ber, 1885, each filed a plea of a former suit pending 
in the State court, to wit: Equity suit No. 1932, 
commenced in IS88l by said Chafee and others (the 
“others ” not being named in the plea) against Ben- 
jamin G. Chase, and against all the parties to this 
suit, except himself, Chafee, and except the firm of 
A. & W. Sprague. These pleas aresubstantially the 
same as the following plea of Chafee, less the second 
suit, set out in said plea. 


to wit. 


(K., p. 41):— 


, Abstract of the Plea of 
the Pr ndency of Suit 
No. 1932. 


Chafee, “together with 
other co-complainants,” 
(the “ other co-complain- 
ants ” not being named in 
said plea), «. Quidnick 
Company, A. & W. 
Sprague Manufacturing 

Me Company, Amasa, Fan- 
nie, Mary, and William 
Sprague, and “one Ben- 
jamin G, Chase.” 

The plea avers 
(hatee and his 


that 


CO-COM- 


plainants filed their bill of 


. complaint in said Supreme 
Court on the thirty-first 

day of August, 1881, 

P before Randolph claims to 
have acquired any interest 
in the stock in question. 
Avers that in_ said. bill 
(hafee claimed that the 
trust deed had been deliv- 


ered to him, — claimed 


transfer of stock in ques- 
collateral 
the 


tion to him as 


securitV. on 2 «| 
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Then Chafee, on the fifteenth day of January, 
1884, files a single plea of two former suits pending 
in the Supreme Court of Rhode Island, as follows, 


Abstract of the Plea of 
the Pendency of Suit 
No. 2076. 


Chafee, “together with 
other co-complainants ” 
(the other co-complain- 
ants not being named in 
said plea), v. Quidnick 
Company, A. & W. 
Sprague Manufacturing 
Company, Amasa, Fan- 
ny, Mary, and William 
Sprague, and “one Ben- 


jamin G. Chase.” 


that 


COoO-CcomM- 


The plea avers 
(Chafee and his 
plainants filed their bill 
of complaint in said Su- 
preme Court on the 
twenty-sixth day of De- 
cember, lssv. before 
Randolph claims to have 
acquired any interest In 
the stock in question. 
Avers that in said bill 
Chafee claimed that the 
trust deed had been de- 
livered to him, — claimed 
transfers of stock in ques- 
tion to him as collateral 
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(sic.) of December, S73: 


claimed the transfers of 


said stock to Fanny and 
Mary Sprague in trust on 
the 22d of December, 
873. <Avers that all the 
defendants were served 
with process (date of ser- 
vice not given), that they 
entered their appearance 
(date not given),that they 
filed answers (no date 
viven) in which they de- 
nied making said alleged 
transfersofstock to Chafee 
as collateral security, ad- 
mitted making said trans- 
fers to Mary and Fanny 
Sprague in trust, averred 
that snd bill of complaint 
is still pending, and that 
the matters thereof are 
still undetermined. (No 


averment as to what relief 


was prayed for in- said 


bill.) 


security on the 22d (sve.) 
December, I875; claimed 
the transfers of said stock 
to Fanny and = Mary 
Sprague in trust on the 
twenty-second day of 
December, 1875. Avers 
that all the defendants 
were served with process 
(date of service not 
given), that they entered 
their appearance (date 
not given), that they filed 
answers (no date given) 


in which they denied 
making said alleged 


transfers of stock to 
Chafee as collateral se- 
curity, admitted making 
said transfers to Mary 
and Fanny Sprague in 
trust. JwAverred that said 
bill of vomplaint is still 
pending, and that the 
matters thereof are. still 
undetermined. (No aver- 
ment as to what 


bill.) 


The plea further avers that said court, by virtue of 
said two suits, had, and still has, jurisdiction of said 


parties, — of entire subject matter of said suits, and 


the title to the entire 4.022 shares of stock. 
That the defendant named in said two bills included 
all parties who at the time of entering the same in 


rehef 
was prayed for in. said’ 


~ 
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said court asserted any claim in said shares of stock. 

That in Randolph’s bill, the defendants, save Pom- 
roy, who was substituted by decree of court in the 
place and stead of Mary and Fanny Sprague, are 
identically the same persons named as defendants in 
said suit. 

That the subject matter of Randolph’s bill is iden- 
tically the same as the subject matter in said suits 
pending in said Supreme Court; to wit, the title to, 
and ownership of, said stock. 

That by reason of said pending bills and proceed- 
ings therein, said State court acquired jurisdiction 
of the controversy, and of the subject matter thereof, 
before the exhibition of Randolph’s bill in this court. 

Said Randolph at time of filing said bill (which 
one?), in said Supreme Court could not have been 
made a party. 

Wherefore this defendant ‘doth plead said bill 
(which one?) pending in said Supreme Court, and 
the proceedings therein in bar, ete. 

On the fifth day of January, 1884, by the same 
Stephen Harris, claiming to be its president, and said 
Gorham P. Pomroy, each, pleaded the proceedings, 
including final decree had in the State court in a suit 
commenced by said Pomroy on the third day of Sep- 
tember, 1883, against J. Cooke Longstreth, and 
against all the parties to this suit, save the A. & W. 
Sprague copartnership. That is, they pleaded the 
proceedings and final decree of a suit commenced 
after this suit was commenced, and ended during the 
pendency of this suit, and in which no service was 
had on Randolph save in Philadelphia, and in which 
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he neither appeared nor filed an answer. (R., p. 
165.) 

On the 8th February, 1884, said pleas were set 
down for argument and argued, and on the first day 
of May following a decree was entered overruling 
them, of which decree the following is a copy: — 


"This cause coming on to be heard was argued by 
counsel. and thereupon, on consideration thereof, it 
was ordered, adjudged, and decreed that the defend- 
ant’s pleas be, and the same are, hereby overruled.” 

By the court, 


HENRY PITMAN CLARK. 


May 1, 1884. 


(Record of return of Certiorari p. ) 


Then in June, 1884, Randolph again adds to this 
present suit, by way of supplemental bill, making 
said Union Company and its said vendees parties to 
this suit, and sets forth said proceedings had in 
August, 1885, in the State court, and the other suits 
commenced thereafter in said court, and adding as 
exhibits certain conveyances made under the sales 
above mentioned, prays for the appointment of a re- 
ceiver, for an injunction, and prays as he had thereto- 
fore prayed in his original and amended supplemental 
bills, and that said proceedings had in said Supreme 
Court of Rhode Island as to said Randolph may be 
deemed null and void, that the acts and doings of the 
Quidnick Company under the Pomroy régime may 
also be decreed to be irregular, null, and void, ete. 
(Kec., pp. 44-01), and for general relief. 
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Randolph having filed his supplemental bill as 
aforesaid, Chafee, on the sixth day of September fol- 
lowing, files a separate answer, setting forth in 
defence the trust deed, dated Nov. 1, 1873, made 


‘to himself (Ree., p. 63); the transfers of the stock in 


question made as collateral to him Dee. 2, 1873 (Ree., 
p. 63); the transfers of said stock made in trust, 
part to Mary, and the remainder to Fannie, Sprague 
on the twenty-second day of December, 1875 (Ree., 
p. 65); avers that Waterman did acquiesce in said 
trust deed (Ree., p. 64); sets up the four deeds of 
assignment made to him on the 6th of April, 1874 
(Rec., p. 64); denies that the Quidnick Company 
ever legally recognized Randolph’s title to said stock 
(Rec., p. 66); admits the summary proceedings 
commenced in the State court referred to in Ran- 
dolph’s first supplemental bill (Ree., p. 24), com- 
menced August 18, and ended by a_ final decree 
entered seven days later, and then adds averments 
covering a whole page, based on the mistaken idea 
of Chafee that Pomroy had obtained a decree of the 
State court appointing him assignee in the place of 
Mary and Fanny Sprague, prior to the commence- 
ment of this suit, which he, Chafee, admits was 
“commenced on or about the second day of August, 
Iss” (Ree., p. 67); sets up the proceedings in the 
interpleader suit (Rec., p. 69) No. 2233, commenced 
March 15, 1884, and ending May 1, 1884, in a com- 
bined decree both pro eonfesso and final, against said 
Randolph, denying all his right, claim, and title to 
the stock in question, and enjoining him and _ all 
claiming under him from asserting any claim to the 
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same. (hee, p. 09.) In this suit the only service 
made on Randolph was in Philadelphia, Penn. ( Ree., 
p. 154); he did not appear, did not file any answer 
(Rec., p. 170); and said Chafee craved leave to 
submit as part of his answer a certified copy of said 
record, and prayed same benefit and advantage “as 
if tLe same had been set up by way of plea.” (Ree, 
). 40.) For copy of record referred to see Exhibit 
26. (Rec, pp. 149-173.) | 

On Sept. 19, 1884, the Quidnick Company, by 
Charles B. Gould, secretary, Pomroy, and the other 
defendants in this suit filed their answer (R., p. 79), 
setting up substantially the same defences found in 
Chafee’s answer, including the proceedings had in 
said interpleader No. 2235 (R., p. 90), and made a 
certified copy of a part of said proceeding a part of 
their answer. (R., pp. 149-175.) | 

And they claim the benefit and advantage of said 
proceedings the same as if they had set up the same 
by way of plea. (R.,p.90). The certified imperfect 
copy of said proceeding in the interpleader suit No. 


2933. above referred to, contains an inperfect cOpy 


ng 


of the proceedings had in Pomroy’s suit against 
Randolph and others commenced in September, 1883 
(RR, pp. 161-164), which very proceedings said Pom- 
roy and said Quidnick Company had previously 
pleaded in bar to this suit (R., p. 50), and which 
pleas had been overruled as aforesaid. 

The answers being filed, the plaintiff filed the 
eveneral replication to said answers on-the 26th of 
September, 1884. (R, p. 174.) 


The result of the pleadings is, that the plaintiff, to 
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maintain his title to the stock in question, depends on 
his purchases of the same at judicial sales, under 
judgments obtained on debts contracted prior to the 
making of the trust deed, and for the payment of 
which all the defendants to the original bill of com- 
plaint were either directly or indirectly liable, and on 
the transfers of the stock made to him on the trans- 
fer stock book of the company, and on the certificate 
of stock issued to him by the Quidnick Company. 

And the defendants to defeat this claim of title, 
depend 

‘1. On said trust deed. 

2. On the transfer of stock which Chafee claimed 
was made to him as collateral security by several of 
the defendants to this suit on the second day of 
December, 1875. : 

3. On the transfers of said stock made in trust, 

» 
). 


* 


part to Fanny Sprague and the remainder to Mar 
Sprague, onthe twenty-second day of December, 187: 

!. On the four trust deeds made to Chafee on the 
sixth day of April, 1874 

5 On the proceedings of the State court com- 
menced Aug. 18, 1873, resulting in a decree pur- 
porting to substitute Gorham P. Pomroy in the 
place of Fanny and Mary Sprague, under said trans- 
fers of stock in trust made on the twenty-second day 
of December, 1875. 

6. On the proceedings and final decree passed in 
the suit commenced by: Pomroy, Sept. 3, 18385. 

7. On the proceedings and final decree passed in 
the interpleader suit commenced on the 15th of 
March, 1834. 
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PoINTS AND AUTHORITIES. 


I]. 


The trust deed dated Nov. 1, 1875, and the deeds 
of assignment made to Chafee on the sixth day of 
April, 1874, by Amasa Sprague, William Sprague, 
and the A & W. Sprague Manufacturing Company, 
respectively, were of no validity as against the claim 
of Randolph in this suit to title to 4,022 shares of 
the capital stock of the Quidnick Company, IRRE- 
SPECTIVE OF ANY OF THE PROVISIONS OF SAID 
DEEDS OR OF ANY OF THEM. 

1. Because said trust deed, considered as the 
deed of the A. & W. Sprague Manufacturing Com- 
pany to Chafee, was executed and delivered by 
Amasa Sprague without the authority of that com- 
pany so to do, and was never acknowledged by any 
one, nor recorded in the city of Providence wherein 
said company had its domicile. 

On the twenty-eighth day of October, 1875, the 
secretary of the A. & W. Sprague Manufacturing 
Company issued a eall for a special meeting of the 
stockholders of said company, of which eall the fol- 
lowing is a copy of one of the several notices sent to 
the respective stockholders: — 


OcroBeR 28th, (187)3. 
Mrs. Mary SPRAGUE: — 
MApDAME,— In compliance with the request of 
more than two-fifths of the stockholders of the A. & 
W. Sprague Manufacturing Company, to eall a 
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special meeting of the company, notice is hereby given 
that a special meeting of the company will be holden 
at their office, No.3 Exchange place, on Friday, Oct. 
31, 1873, at 11 o’clock A M. 
Yours truly, 
CHARLES GREENE, 
See’y. 


A special meeting of the stockholders was held at 
the time and place named in the above notice, at 
which it appears, according to the record, that 
7,946 of the 10,000 shares of the capital stock of said 
company were represented. (R., p. 396.) At this 
meeting Art. IL. of the by-laws was repealed. 


That by-law (R., p. 405) provided among other 
things, that “It shall be his ” (the president’s) “ duty 
to preside at all stockholders’ meetings, to sign all 
certificates of stock, and to execute the deeds, leases, 
mortgages, and like instruments of the company.” 


It was also 


“ Voted, That the treasurer of the company be, 
and he is, authorized and directed to execute on be- 
half of the company and affix the seal of the com- 
pany to a conveyance of all the estate, real and 
personal, of the company to Rufus Waterman, James 
Y. Smith, and Henry Howard, trustees, to secure the 
payment of the notes of the company to the amount 
of $12,000,000, to be delivered by the treasurer 
to the trustees, to be used by them in funding the 
outstanding debts and liabilities of the company. 
A draft of said conveyance, before cngrossment, has 
been submitted to the company at this meeting, and 
is approved. 


i 
ee es se 


D0 


“ Voted, That this meeting be kept open to assemble 
at call of the president.” (R., pp. 396 and 397.) 


Sect. I. of the charter of the company, among 
other things gave 


“ Power to make and put in execution all such by- 
laws and regulations as they may deem necessary for 
the government of said corporation not repugnant to 
law or to this act of incorporation.” (R., p. 408.) 


Section VI. of the charter provides that 


“Special meetings may be called and held at such 
times and in such manner as may from time to time 
be prescribed by the by-laws of said corporation.” 


(R., p 409.) 
Art I. of the by-laws provides that 


“Any business may be transacted at any legal 
meeting without being specified in the notice of the 


same.” (R., p. 405.) 
Art. IX. of the by-laws reads as follows: — 


“These by-laws, with the exception of Art. VIII, 
may be amended, enlarged, modified, or repealed, 
in whole or in part, whenever the holders of a 
majority of the shares shall so vote.” (R., p. 407.) 


Notwithstanding these by-laws, we respectfully 
submit that it was not competent for the A. & W. 


Sprague Manufacturing Company at its special 
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meeting, held on the S3list of October, 1873, to 
authorize the making of the trust deed proposed at 
that meeting, at which only a part of the capital 
stock of the company was represented, and in the 
call of which meeting no notice was given that the 
stockholders would be called on to authorize 
the making of said trust deed. 

The provision of by-law, Art. I., quoted above, is 
broad enough in its language to permit anything to 
be done at a special meeting, called as that meeting 
was, which the corporation might have done at any 
legal meeting in the notice of which all the objects 
of the meeting were duly specified. 

The charter in Sect. I, quoted above, gives au- 
thority to make such by-laws only as are not “ re- 
pugnant to law or this act of incorporation.” 

The point we make is, that the provision of the 
by-law which purports to authorize the doing of 
extraordinary business at any legal meeting without 
previous notice as to the business to be transacted 
having been given is “repugnant to law,” and con- 
sequently null and void. 

Morawetz in his work on private corporations, 
Vol. L., Sect. 482, says: — 


“A distinction has been made between regular 
and special meetings The former are held regularly 
at stated times, according to the charter or by-laws 
of the company, while the latter are called at irreg- 
ular or unusual times, at the option of the officer in 
whom the authoritv to call them is vested. <A 
notice calling a special or extraordinary meeting 
must state particularly what the purpose of calling 
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the meeting is; and no business can be transacted 
at the meeting except in relation to the matter 
specified. 

“It is unnecessary to notify the shareholders of the 
particular business to be brought before a regular 
meeting, unless it be of great importance, and of an 
extraordinary character. In the latter case the ob- 
ject of the meeting must be specified.” 


It follows from the above that if the repeal of Art. 
Il. of the by-laws is to be classed as extraordinary 
business, it could not be repealed even at a regular 
meeting without previous notice to the stockholders. 
Also, if the authorization of a mortgage of all the 
property of a company is to be classed as extraor- 
dinary business, that could not be authorized even at 
a regular meeting without previous notice to the 
stockholders that they would be called on to vote 
such authorization 

If these acts could not be done at a regular meet- 
ing without prior notice, much less could they be 
done at a special meeting. 

And the law, as laid down above, holds that 
whether said acts are to be classed as extraordinary 
business or as ordinary business, they could not be 
done at a special meeting without prior notice. 

[f Morawetz has correctly stated the law in this 
behalf, then the article of the by-laws in question 
is certainly repugnant to the law, and as such was 
not authorized by the charter, but on the contrary 
was prohibited by the charter. 

Angell and Ames on Corporation, Sect. 489, say: — 
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* When a day certain is appointed for a particular 
business, no notice may be necessary when that 
alone is to be transacted, or the mere ordinary 
affairs of the corporation are to be acted upon; yet 
when the intention is to do other acts of importance, 
a notice of it is required. The election or a motion 
of an officer, the making of a by-law, or any act of 
similar importance, on any day not expressly set 
apart for that particular transaction, is illegal and 
void.” 


Boone in his work on Corporations, Sect. 62, 


says.-— 
~ 


“A distinction is made between general stated 

meetings of a corporation and special meetings; 

the latter are called upon emergencies, upon 
particular occasions and for special purposes.” 


In Sect. 54, he says: — 


“In the absence of any provision on the subject, 
meetings must be called by personal notice, . . . 
and it should state the business to be transacted, ex- 
cepting the case of stated general meetings, and 
meetings regularly held fora particular object; . . 
notice of extraordinary meetings should specify the 
occasion of the summons and the business proposed 
to be transacted.” 


The law of corporations as laid down by the above- 
named text-writers has been held to be the law of 
Rhode Island in a case which is substantially like the 
present suit so far as it relates to the subject of spe- 
cial meetings and by-laws. 

In the case of the Atlantic De Laine Company v. 
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Earle P. Mason and others. (5. R.I. 463) it ap- . 
pears (p. 465) that the charter of the company pro- 
vided that — 


“ All or any business of the corporation may be 
transacted and acted on at any legal meeting there- 
of.” 


And it further appears (p. 468) — 


That the act complained of was done at a special 
mecting “not holden at the time fixed for the regular 
meeting of the corporation, and that it was done 
without prior notice to the stockholders.” 


The court, in its decision by Ames, C.J., says — 


“The assessment to satisfy which the stock of 
Messrs. Hill, Carpenter, & Co. was sold by the De- 
Laine Company was illegal, and in consequence the 
same was void, upon the double ground of want of 
authority in the corporation to make it, and want of 
proper notice of the special meeting at which it was 
made. ie 

“ But if the company had, under their charter, 
power further to assess the paid shares of Messrs. 
Hill, Carpenter, & Co., it could only be at a corporate 
meeting duly notified for such a purpose; and the 
veneral rule is well settled THAT AN ACT OF SUCH 
IMPORTANCE CANNOT BE DONE AT A SPECIAL COR- 
PORATE MEETING, UNLESS THE STOCKHOLDERS ARE 
DULY NOTIFIED OF THE PURPOSE OF THE MEETING, 
so that they can attend and vote upon a matter so 
interesting to them. 

“The clauses of the charter and by-laws of the 
company to which we have been referred do not, as 
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it seems to us, except the special meetings of this 
corporation out of the general rule. The third 
section of the charter, after fixing the time of the 
charter, or annual meeting for the election of officers, 
goes on to provide, that in case of failure then to 
elect them, they may be elected at any subsequent 
legal meeting holden within a year; and that, at 
special meetings, ‘or any business of the corporation 
may be transacted or acted upon;’ and the eighth 
article of the by-laws passed to carry out the charter 
requirement, that such meetings ‘shall be notified in 
the manner to be prescribed by the laws of the cor- 
poration,’ relates merely to the mode of serving 
notice, and, by its silence, refers us to the general 
law asx to what the notice shall contain.” 


[It thus appears that the general law of corporations 
requires the business that is to be transacted at a 
special meeting to be noticed in the call, and the 
charter of the A. & W. Sprague Manufacturing 
Company prohibits all by-laws which are repugnant 
to law; that is, repugnant to the general law govern- 
ing corporations. 

In the case of the People’s Mutual Insurance 
Company v. Stephen Westcott and another, 14 
Gray, 440, it appears that a special meeting was 
called of the stockholders of said company — 


‘In pursuance of a notice duly published, ‘for the 
purpose of making alterations in the by-laws, and 
for the transaction of such business as may come 
before them.’ At the meeting thus held, the by- 
laws were altered by making four directors a 
quorum instead of five, and seven additional direc- 
tors were chosen.” 
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In commenting upon this act, the court uses the 
language following: — 


* But a decisive objection to the choice of these 
new directors is, that in the call for the meeting at 
which they were chosen, there was no intimation of 
any purpose to make such an election. The only 
specific subject of action named was the alteration of 
the by-laws. ‘There was no by-law limiting the 
number of directors, and no new by-law was adopted 
respecting the number to be chosen, or altering the 
time of holding the annual meeting. A measure 
of such importance to the company, which might 
transfer the whole corporate power to new hands, 
could not fairly be embraced in the phrase, ‘for the 
transaction of such business as may come before 
them.’ ” 


The above decision shows that the general law ap- 
plicable to corporations is held in Massachusetts the 
saine as in Rhode Island as to the matter now in 
question, 

In the case of the people, “x rel. Low v. Batche- 
lor, 22 N ¥., 128, a question arose on the following 
facts: — 


"On the 14th of December, 1857, a majority of 
the Board of Aldermen of the city of New York 
passed resolutions to give notice to the Mayor that 
they would meet in convention on the 21st of De- 
cember, for the purpose of selecting clerks of the 
district courts in the place of those whose term was 
(as it was claimed) to expire at the end of the 
month, and invited the Mayor to be present at this 
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meeting. There were present and voting nineteen 
aldermen; the remaining three members of the board 
were absent. 

“On the 18th of December, 1857, there was a 
stated meeting of the Board of Aldermen, at which 
seventeen were present, five being absent. The reso- 
lution of the 14th of December was rescinded, and 
a resolution was passed inviting the Mayor to meet 
the board at half-past six o’clock of that evening, in 
convention, for the purpose of appointing district 
clerks. Within ten minutes after the passage of this 
resolution the Board of Aldermen adjourned, and the 
Mayor, Fernando Wood, entered their chamber, took 
the chair, and organized the convention The rela- 
tor was then appointed clerk of the district court for 
the first district. 

“SELDEN, J. The first question which I shall 
examine is, whether the plaintiff Lowe was duly ap- 
pointed to the office he claiins, assuming that there 
was a vacancy to be filled. This depends upon the 
question, whether it was necessary to give any notice 
to the absent aldermen of the resolution of the I8th 
of December, 1857, inviting the Mayor to attend a 
convention upon the same afternoon, for the purpose 
of making the appointments authorized by the act of 
April 10, 1855. (Sess. Laws, 1855, p. 502.) As this 
statute expressly provides that the powers conferred 
may be executed at a convention which is attended by 
a majority only of the Board of Aldermen, the ques- 
tion whether, in the exercise of such powers by a 
number of persons acting either in a_ corporate 
capacity or as private individuals, it is necessary, at 
common law, that the whole number should actually 
assemble, does not arise. As a majority of all the 
aldermen not only attended the convention at which 
the appointment in question was made, but actually 
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voted in favor of such appointment, I regard the 
question of notice as the only one presented; . . . 
but the question is, whether such of the aldermen as 
were absent at the time of the adoption of the reso- 
lution were not entitled to some notice of the time 
fixed for the election; or whether, on the other hand, 
that time might be so arranged as effectually to pre- 
vent possibility of their obtaining any notice.” 


The opinion is lengthy, but the gist of the opinion 
is, that the election was void on the ground that the 
special meeting, though held in accordance with the 
resolution passed at a regular meeting at which some 
of the aldermen were absent, special notice should 
have been given to those aldermen notifying them 
of the convention and the object of the same. 

This is a strong case as showing what is the com- 
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mon law governing in such matters. And as we 
have seen above, the charter of the A. & W. Sprague 
Manufacturing Company prohibited all by-laws re- 
pugnant to that law. This case also has an impor- 
taunt bearing upon the subsequent meetings held by 
said stockholders, which will be presented below. 
Without quoting from other decisions, we respect- 
fully call the attention of the court to the following 
cases: = 

The stockholders’ meeting above referred to ad- 
journed to meet at the call of the president, and so 
far as the record shows the next meeting was held in 
pursuance of the “ call of the president ” on the twen- 
ty-eighth day of November, 1875. There is no evi- 
dence to show that any notice of this meeting was 
given to any stockholder. 


4 4 
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It was not an adjourned meeting; for an adjourned 
meeting must be a meeting adjourned to a particular 
place at a particular time. It was not a regular 
meeting, for there is no provision for sueh a meeting 
found in the charter or in the by-laws. It was, 
therefore, a meeting held without any authority to 
be derived either from the charter, from the by-laws, 
or. from the general law governing corporations. 
But even if we assume that it was an adjourned 
meeting. still the object of that meeting was not ex- 
pressed in the call of the meeting of which this was 
the adjourned meeting, nor was the object of this 
adjourned meeting given to the stockholders at the 
time when the previous meeting was held, or at any 
other time. It therefore follows that no business of 
the corporation could be legally transacted at such 
adjourned meeting; nevertheless, the record shows 
that a meeting was held, but it does not say where. 
It says that William Sprague, Amasa Sprague, Fan- 
nie Sprague, and Mary Sprague were present, but it 
does not state who presided. It continues: — 


* Voted, That whereas circumstances have pre- 
vented the execution of mortgage above authorized 
to be made to James Y. Smith, Rufus Waterman, 
and Henry Howard, Amasa Sprague, treasurer, is 
hereby authorized to execute a deed of mortgage 
to Rufus Waterman, Amos Bb. Lockwood, and 
George C. Nightingale, as trustees, to secure the 
payment of the notes of the company to the amount 
of fourteen millions of dollars, which said deed of 
mortgage has been examined and approved, and as 
such treasurer to sign the same on behalf of the 
corporation and affix the corporate seal thereto. 
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* Voted, That this meeting be kept open to assem- 
ble at the call of president.” 


Evidence -elsewhere given by the witness King 
shows that the trust deed thus authorized was a copy 
of the one finally executed, as it is claimed, to 
Chafee, save as to the parties grantces. 

[t will be observed that this trust deed thus author- 
ized to be executed differs from the one voted on at 
the meeting of October 51, in the following particu- 
lars: — 

The first was for $12,000,000. The second was 
for S14.000,000. 

The first was to secure notes to be used in funding 
the accrued indebtedness of the company. The 
second was for securing promissory notes to be used 
in funding the indebtedness of the company, and the 
indebtedness of five other parties; and also. to 
secure the payment of the indebtedness of the com- 
pany and of said five other parties, which the holders 
might agree to extend for three years, irrespective of 
said notes. Also, to secure all losses that might be 
incurred by the trustees in running the mills. 

The first was to be executed by the company 
alone. ‘The second was to be executed conjointly 
with five other grantors with whom said company 
neither owned any property In common or as joint 
tenants ‘The first deed was to be a mortgage of all 
of the estate of the company; the second was to be 
a mortgage of all the estate of said company and of 

the other grantors, with the exception of the stock 
held in other corporations. The first was to be a 
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mortgage pure and simple, the second was a mort- 
gage with certain provisions added so as to make 
it capable of being used either as a mortgage 
proper, or as an assignment for the benefit of credi- 
tors. The first, so far as appears from the record, 
was free from all elements of illegality; the second is 
such a compound of illegal provisions that no court 
outside of Rhode Island has ever been able to find 
enough legality in it by which it could be sustained 
for any purpose, or for any thing or person, except 
assenting creditors 

If the meeting of the stockholders of October 31 
had no authority to authorize the making of the first 
trust deed proposed, much less authority existed in 
the stockholders’ meeting of November 28 for author- 
izing the second trust deed proposed. 

But the meeting last above referred to was ad- 
journed to assemble at the call of the president; 
and according to the Record, p. 398, another meet- 
ing was held at the call of the president on the first 
day of December, 18753, at which the meeting it was 


‘ Voted, Whereas the persons named as trustees in 
the deed of mortgage authorized to be executed on 
the twenty-eighth day of November, A.D. 1873, 
have up to this date failed to accept said trust; and 
whereas it is desirable that the creditors of this com- 
pany should have their debts secured upon the 
property of the company without further delay, 
therefore Amasa Sprague, treasurer, be and he is 
hereby authorized and hereby empowered to execute 
for and on behalf of the corporation the deed of 
mortgage dated Nov. 1, 1875, to Zechariah Chafee, 
as trustee, the draft of which is presented and 
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approved; and the said Amasa Sprague, treasurer, 
is hereby directed to affix the corporate seal to the 
same, and to acknowledge and deliver the said deed 
to Zechariah Chafee, for the uses and purposes 
therein declared.” 


All that has been said in relation to the meeting 
of November 28 is applicable to this meeting of 
December 1. 

In accordance with this power, Amasa Sprague, 
on the night of December 1, caused the deeds (not 
one, but eight or ten, all exact duplicates of each 
other in every respect) which had been executed 
and acknowledged on November 28, to be altered as 
to the grantees, by striking out the names of Water- 
man, Lockwood, and Nightingale, and inserting in 
their place the name of Chafee, as grantee, and 
making such other alterations in the body of the 
deed as would adapt it to a sole grantee instead of 
three grantees, and changing the date in the cer- 
tificate of acknowledgment from Novy. 28, 1873, to 
Dec. 1, 18753; and without any new acknowledgment 
he delivered those deeds to Chafee. We submit 
that according to the Record, the company never 
legally authorized the delivery of such a deed. 
Second, that the repeal of the second article of the 
by-laws at the meeting of October 31, which made 
it the duty of the president to execute all deeds, 
mortgages, ete., was illegal, and consequently it was 
not within the scope of the power of the corporation 
to authorize on December 1 such a deed to be 
executed by the treasurer. 
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RATIFICATION. 


While it might be possible for a corporation to so 
ratify the making of a legal deed which was void 
merely for irregularity so that such deed would be- 
come binding upon the company, it is respectfully 
submitted that no such ratification can be made as 
will affect a third party in any way, whose claims 
on the property conveyed antedate with the illegal 
deed; that is, if the deed in question was void as to 
Randolph when delivered to Chafee, it was not in 
the power of the A. & W. Sprague Manufacturing 
Company, by any act of theirs, to make that void 
deed valid as against Randolph. 

A ratification of the proceedings whereby the 
trust deed was made to Chafee was attempted on the 
eighth day of December, 1873: 

A meeting was called by the secretary on the 4th 
of December, to be held on the Sth, and in the eall 
notice was given that the business of the meeting 
in part was “To ratify any previous proceedings of 
this corporation.” (R., p 399.) 

On the 8th of December, a meeting was held at 
which was represented 7,946 of the 10,000 shares of 
the capital stock. Without doing any business that 
meeting was adjourned until the 12th, and on the 
12th a further adjournment was had until the 18th. 
(R. pp. 398, 399.) 

This meeting appears to have been called by 
Amasa Sprague and Wiliam Sprague by his attor- 
ney Amasa Sprague. (R., p. 599.) 

The record states that “a majority of the stock 
being present or represcnted by proxy.” (R., p 399.) 
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The record of the meeting among other things 
contains the following: — 


“The records of the meetings of Oct. 51, 1873, 
Nov. 28, 1873, Dee. 1, 1873, Dec. 8, 1873, Dee. 9, 
I875, and Dee. 12, 1875, were read and approved; 
and thereupon it was unanimously voted that the 
proceedings of all said meetings and of all prior 
meetings of this company, and all acts and doings 
thereunder be, and the same are, hereby ratified and 
confirmed.” 


This meeting was illegal in that it was called by 
the secretary on the request of Amasa Sprague alone. 
The record states that it was called also on the re- 
quest of William Sprague, by his attorney Amasa 
Sprague. There is no authority shown in the record 
whereby Amasa Sprague was authorized to add the 
name of William Sprague to the notice, and Amasa 
Sprague did not own two-fifths of the capital stock, 
nor did he claim to give the notice in his official 
capacity as president. 

Amasa Sprague held the proxy of William Sprague 
which authorized him to vote at mectings; but a 
proxy to vote is not a power of attorney to use the 
name of the stockholder in petitioning the secretary 
to call a.meeting 

The record contains a power of attorney from 
William Sprague to Amasa Sprague, dated in 1859, 
six years before the organization of the A. & W. 
Sprague Manufacturing Company. It is respect- 
fully submitted that such a power of attorney is not 
sufficient to enable Amasa Sprague to act for Wil- 
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liam in the matters pertaining to a corporation which 
had no existence until five or six years after the 
power of attorney was given. 

1. The attempted ratification is void in that the 
call does not mention any specific proceedings of the 
company to be ratified. 

Apellants in further support of their contention 
that said trust deed, considered as the deed of the 
A & W. Sprague Manufacturing Company, was void 
for want of authority from the company to make 
the same, respectfully refeg to the evidence of 
Amasa Sprague. (R., p. 42% Ints. 9, 10, 11, 14, 15; 
Appendix, pP/72yp 74 7 

2. Because the trust deed, as a deed to Chafee, 
was never signed, sealed, or acknowledged by Mary 
Sprague or by her authority, and said deed was 
never recorded in the city of Providence, the home of 
said Mary Sprague. 

On the night of November 28, 1873, Mary 
Sprague signed, sealed, and acknowledged the trust 
deed and authorized its delivery to the three trustees, 
then therein named, as grantees. 

On the night of December 1, 1873, without her 
authority, consent, or knowledge, at the house of 
Fanny Sprague the names of said three trustees 
were erased from the: deed; that of Chafee inserted 
in the place of those erased; and this having been 
done the deed was delivered before she had any 
knowledge of what had been done, or any intimation 
that said change was to be made; and she remained 
in ignorance of the change until told of it at her 
breakfast table the next morning; and she never 
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acknowledged the deed made to ‘Chafee, and there is 
no evidence that said deed was ever recorded in 
Providence, the city in which Mary Sprague resided. 

The evidence relied on in support of the above is 
the following :— 

The evidence of Mary Sprague (R., p. 514, Ints. 
15, 16, 21, Cross 29, Cross 32; Appendix, p >. 

The evidence of Mrs. Harriet Sprague (R., p. 520, 
Ints. 10, 16, 18, 19, Cross 34, Cross 35, Cross 30; 
App., p. ). 

The evidence of Mrs. Harriet B. Sprague (R., p. 
524, Ints, 17, 18, 19, 20, 22, 29; App., p./¥%/). 

The evidence of Francis W. Latham (R., pp. 529, 
530, Int. 6, Cross 4; App., p./9 0 ). 

3. Because the trust deed, as a deed to Chafee, 
was never signed, scaled, acknowledged, or deliv- 
ered by Fanny Sprague, or by her authority, and it 
was never recorded in the city of Providence, the 
home of said Fanny Sprague. | 

Fanny Sprague, on the night of November 28, 
signed, sealed, and acknowledged said deed as made 
to three trustees therein then named as grantees, 
and authorized its delivery to them. 

But on the mght of December 1, without her 
authority or consent, the aforesaid changes in the 
deed were made, and then without her authority or 
consent the same was delivered to Chafee and re- 
corded without any second acknowledgment by her, 
either before or after it was recorded by Chafee. The 
changes in the deed were made at her house, and 
while they were beng made she was informed of the 
fact that the names of the three trustees were being 
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erased and that of Chafee ‘inserted; when so in- 
formed she was in her chamber; she retired long 
before the work was done; and there is no evidence 
that said deed was ever recorded in Providence, in 
which city said Fanny Sprague resided. 

The evidence relied on in the support of the above 
is the following: — 

The evidence of Mrs. Harriet Sprague (Rec., pp. 
5, 19, Ints. 2,8, 11, 12, 13, 14, 15, Cross 24, Cross 31; 
App., p./£% ). The evidence of Mrs. Harriet B. 
Sprague (Ree., p. 524, Ints. 17, 19, 22, 25, 24, 25, 26, 
27, 30, 31, 32, Cross 44, Cross 45, Cross 46; App., 
p./¥ /). 

4. Because said trust deed, considered as the deed 
of Amasa Sprague to Chafee, was never acknewl- 
edged by said Amasa Sprague, nor was it ever re- 
corded in Cranston, the town in which said Amasa 
Sprague resided. 

The evidence relied on in support of the above is 
the following: — 

The evidence of Amasa Sprague (R., p. 423, Ints. 
9,10, 11, 15).G¥/ 17 - 1724. 

5. Because the trust deed, which William Sprague 
did acknowledge and deliver to Chafee on the sixth 
day of December, 1873 (R_, p.318), was never recorded 
in South Kingston, the town in which said William 
Sprague resided. 

Another duplicate of said trust. deed was recorded 
in South Kingston on the second day of December, 
1873; and afterwards, on the tenth day of the same 
month, said William Sprague caused his signature, 
made on the twenty-eighth day of November to said 


HS 


duplicate, to be witnessed by Ienry T’. Braman, be- 
fore whom he, Sprague, on the same day acknowl- 
edged said duplicate of said trust deed; whereupon 
copies of the name of said attesting witness and of 
the certificate of said acknowledgment’ by said 
William Sprague were added to the record of said 
deed as made on the second day of December as 
aforesaid; but no recording of the deed itself was 
ever made in that town after its acknowledgment by 
said William Sprague as aforesaid. (R., pp. 366, 
o0¢). | 

William Sprague, having ackno viedged one dupli- 
cate of the trust deed on the sth day of Decem- 
ber, 1873 (Ree., p. 318), the other duplicate which he 
acknowledged on the tenth day of the same month, 
and of which a partial record was made in the town 
of South Kingston in which he resided, was a nullity 
as to him and as to third parties. 

Under the Rhode Island Statute a deed or mort- 
cvage is valid on delivery between the parties, without 
acknowledgment and without registry. 

It therefore follows that the copy of the trust deed 
acknowledged by William Sprague on the 6th of 
lyecember is the deed which transferred his property 
to Chafee, if in fact it ever was transferred to him by 
what is known as the trust deed. . 

His acknowledgment of it gave the deed the same 
effect as if he had on that day for the first time 
signed, sealed, and acknowledged it. That it was 
delivered to Chafee is established by the fact that 
Chafee himself produced it in evidence as an exhibit. 
(Ree., p. 307). 
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Now, if that deed had any validity between the 
parties as to William Sprague, the duplicate subse- 
quently acknowledged by him on the 10th of the 
same month was absolutely void, for there was noth- 
ing left in him to convey by that duplicate. 

Hfad the law of Rhode Island provided that a deed 
should not take effect, as between parties, until re- 
corded, then the duplicate acknowledged on the 6th 
not having been recorded in South Kingston, there 
would be some show for claiming validity in the 
duplicate last acknowledged; but the law making 
the first deed acknowledged and delivered transla- 
tive of his title, there is no possible ground for 
claiming any validity as against any party or parties 
for the duplicate last acknowledged by said Sprague, 
and if that duplicate itself was utterly void so was 
the record of it whether perfect or imperfect. 

We have found no law of Rhode Island making 
any provision for the recording of a copy of a deed 
in the place of the original deed. 

If, however, the court shall be of opinion that the 
duplicate deed as the deed of William Sprague, 
acknowledged on the tenth day of December, is valid 
to the same extent it might have been had he not 
previously acknowledged another duplicate of it, 
then we respec imely submit that the recording of 
said duplicate in South Kingston was not such a 
compliance with the registry law of Rhode Island as 
Was necessary to make that record constructive notice 
to a subsequent purchaser for value. 

We will repeat the facts: The several duplicates 
of the trust deed which had been signed and sealed 
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by William Sprague, ready for delivery to three 
trustees, then therein named as grantees, were sub- 
sequently, without the knowledge of said Sprague, 
altered by the erasure of the names of said trustees 
and the insertion of the name of Chafee as grantee, 
to whom they were delivered without any acknowl- 
edgment by William Sprague, and by Chafee one 
of them was recorded in South Kingston, on the 
second day of December, 1875. Subsequently, on 
the sixth day of December of the same year, said 
William Sprague acknowledged one of said dupli- 
‘ates as made to Chafee, but not the duplicate which 
had been recorded in South Kingston. Then, on 
the 10th of the same month, he had his signature to 
the duplicate which had been recorded in South 
Kingston attested by Henry T. Braman, before 
whom he then acknowledged the same, and the name 
of said Braman and a copy of said acknowledgement 
were then added to the record which had been made 
of said duplicate on the 2d of the same month, 
but no record of that duplicate in its entirety was 
made in that town after its acknowledgment by 
said Sprague on the 10th of said December. 

This is manifestly not a literal compliance with 


the law, and considered as the deed of William 


Sprague it is to be treated as the record of a deed 
recorded without authority of law. 

While such a record may be by statute in several 
of the States made to serve as constructive notice of 
the deed, our contention is, that it cannot be made 
to serve as constructive notice in Rhode Island in 
the absence of any statute of that State in that be- 
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half, and in the absence of any decision of the courts 
of Rhode Island construing their registry law so as 
to make an unauthorized record of a deed con- 
structive notice. 

Story in his Jurisprudence, Sect. 404, says: — 


* But this doctrine, as to the registration of deeds, 
being constructive notice to all subsequent pur- 
chasers, is not to be understood of all deeds and con- 
veyances which may be de facto registered, but of 
such only as are authorized and required by law to be 
registered, and are duly registered in compliance 
with law. If they are not authorized or required to 
be registered, or the registry itself is not m com- 
pliance with law, the act of registration is treated as 
a mere nullity; and then the subsequent purchaser is 
affected only by such actual notice as would amount 
to a fraud.” 


Chancellor Kent, in the case of Frost v. Beekman, 
1 John Ch., p. 300, lays down the law in the same 
way as does Story above. 

Another leading case is that of Latouche v. Don- 
sany, 1 Schoels & Lefroy, p. 157, wherein Lord 
Redesdale gives a similar construction to a similar 
law. 

But this court, in the case of Carpenter v. Dexter, 
8 Wall., p. 532, has made an exposition of the law in 


question, as follows: — 


“The law of Illinois,. relating to the record of 
deeds and other instruments affecting the title to 
real property, differs materially from the law of nearly 
every other State in the Union. In most States, 
these instruments can only be recorded after they 
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have been acknowledged or proved before certain 
officers, and the certificate of such acknowledgment 
or proof is attached. An inscription upon the books 
of record of an instrument, without such authentica- 
tion, is considered a mere unofficial entry of the 
registry, constituting no record, and imparting no 
notice to purchasers or creditors.” 

A leading case on this point is that of Heister v. 
lorter, 2 Binney, 40; the syllabus reads as follows:— 

"The registry of a deed, defectively proved or 
acknowledged, is not constructive notice to a subse- 
quent purchaser; although the registry be made in 
the proper county.” 

In the above case the deed was acknowledged 
before one who had no authority to take acknowledg- 
ment of deeds. 

In the case of Wood v. Cochran, 39th Ver- 
mont, p. 049, 


the court says as follows: “Our statute declares 
that no deed of: bargain and sale, or mortgage, etc., 
shall be good and effectual in law to hold lands 
against any other person but the grantor and his 
heirs, unless the same be acknowledged and _re- 
corded; and as this deed was not so acknowledged, 
the record of it cannot operate as constructive notice 
to Cochran’s grantees, and to charge the land with 
this mortgage in their hands.” 

Nott The above deed appeared to have been acknowledged by the 
grantee instead of the grantor. 

Reference is made by the Vt. Supreme Court to the cases of Isham r. 
[ron Company, 19 Vt., 245; Miller e R.& W. R.R. Co., 36 Vt., 479; and 
Pride xv. Tyler, 4th. Mass., 541. 


See also Sanford rv. Weeks, 16 (Kan.), p. 465: Brown v. Budd, 2 Ind., 
14?- and Dotton ¢, Ives, 5 Mich... 515. 
> 
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It has been repeatedly decided in Connecticut that 
the recording of a deed defective in a statute req- 
uisite does not give notice. 

Watson v. Wells, 5 Conn., 468. 


Judge Williams said: — 


“The question then comes to this: Is the register- 
ing of a defective deed constructive notice so as to 
bind third persons? Here it is to be remarked that 
the registering of a deed is a legislative regulation, 
founded indeed upon the best principles of policy, 
for the security of titles, but still depending for its 
effect upon the true construction of the statute. 
Our statute has prescribed the manner in which 
deeds of land shall be executed; that they shall be 
attested by two witnesses, acknowledged before a 
magistrate; and, to make them effectual against 
third persons, shall be recorded. The deed to be 
recorded, then, is the deed spoken of in the statute; 
that is, a deed executed according to the statute; 
not the instrument, merely, which the common law 
would denominate a deed, but the instrument which 
has the statute requisites to give it validity as a deed; 
because no other instruments are recognized as 
grants and deeds of houses and lands; the statute 
being express that no grant or deed of land shall be 
valid unless written, subscribed, witnessed, and ac- 
knowledged as aforesaid. 

Is the recording, then, of such an instrument of 
any effect? It may, indeed, be evidence tending to 
prove actual notice; but when the fact of actual 
notice is negatived, as it {s in this case, can the record 
have any effect upon third persons? Now, if this be 
a rule of policy, adopted by the Legislature, the 
court is not to extend it to the cases not within its 
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provisions; and should it be extended to the case on 
trial, 1 know not where we are to stop, or what line 
to draw. If it be said that no prudent man will stop 
without looking at the record, that may be said as 
truly in any other case as inthis, and would be appli- 
cable to any other defect. But, in point of fact, we 
know purchases are often made where from the dis- 
tance of the record, or a reliance upon the integrity 
of the grantor, no such examination is made. And 
although this is no excuse fora party, where his case 
is within the act, yet it may have been the reason 
why the Legislature did not extend the provisions of 
the act to cases of this kind. But, whatever may 
have been their reasons, it is sufficient for me that 
they have not done so. 

It was claimed, on the part of the plaintiff, that Lord 
Redesdale, in his construction of the English statute, 
had decided that all deeds and conveyances — 
whether actual legal conveyances or not, whereby any 
lands may be affected —- are within the view of the 
Legislature. Now if this were so, perhaps it would 
be a sufficient answer, that our statute speaks of 
grants and deeds of bargain and sale, and mortgages, 
and of no other conveyances. But it is believed that 
the English authorities are uniform on the subject. 
In Morecock v. Dickens, Ambl., 678, it was said that 
registering of an equitable mortgage in Middlesex is 
not presumptive notice, of itself, to a subsequent 
legal mortgagee, so as to take from him his legal 
advantage. See also Wrightson v. Hudson, 3 Eq. 
Ca. Abr., 609, pl. 7. And in Underwood v. Lord 
Courtown, 2 Sch. and Lef., 64, the same chancellor 
above cited says: ‘It is contended that the deed oper- 
ated asa contract; that, being registered, it bound 
the title to the land, according to the terms of that 
contract; and that every subsequent purchaser must 
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be a purchaser with notice. It seems to me that 
nothing could be more mischievous than to hold that 
the putting of anything on the registry is notice, 
within the meaning of that word notice, as applied 
to courts of equity in such cases.’ This is sufficient 
to show that Lord Redesdale did not mean in the 
former case what the plaintiff supposed; or, if he did, 
that he was soon after satisfied that he was incorrect. 
“The case of Wendell ». Wadsworth, in err, 20 
Johns., 659, was cited in support of plaintiffs claim. 
There was a conveyance of a soldier’s right, but 
without deed deposited in the office of the county 
clerk; and the question was, whether the deposit of 
a deed not sealed was within the statute. The deed 
contained not only a transfer of the land but a cove- 
nant for further assurance; and the act required ‘all 
deeds and conveyances, made and executed, or pre- 
tended so to be, of and concerning,.or whereby any 
of the said lands might be in any way affected in law 
or equity, to be deposited. ’ In this case the chan- 
cellor held that the words of the statute were com- 
be v8 enough to embrace the plaintiffs case, 
‘aching every instrument affecting the lands in law 
or equity; and that the deposit operated as notice 
would under the registry act. ‘This decision was re- 
versed in the court of errors, on the ground that the 
statute was not intended, like the registry acts, to affect 
third persons with notice, but merely to permit those 
inclined to inspect. But Spencer, J., in giving the 
opinion of the court says: ‘It would seem to me 
that deeds and conveyances mean the same thing; 
that they are used as synonymous expressions; and 
that therefore no paper.which was not a deed, and 
did not convey the land from the grantor to the 
grantee, was within the words of the statute, or its 
meaning and intent.’ 20 Johns., 662; and in Frost 
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v. Beekman, 1 Johns. Chan., 288, 500, Chancellor 
Kent says: ‘ The question how far the unauthorized 
registry of a mortgage would charge a_ purchaser 
with notice of the mortgage, does not necessarily 
arise. ‘The better opinion in the book seems to be 
that it would not be notice. And ina more recent 
Case epneneren the court of errors, upon an assignment 
of a mortgage, Sutherland, - said there was no 
wel oaaihen the recording of it. ‘If he (the ay 
lant in that case) had caused it to be recorded, 
would have been a voluntary and inefficacious act. tn 
judgment of law it would have been notice to no one. 
No presumption can be indulged that if the assign- 
ment had been recorded, the respondent would have 
become apprized of the fact.’ James v. Morey, in err, 
2 Cowen, 246, 296; and in the case of Lessee of 
Heister v. Fortner, 2 Brin., 40, it was explicitly de- 
cided that a deed registered which was defectively 
acknowledged, was not constructive notice to a sub- 
sequent purchaser. Add to these the recent opinion 
of Chancellor Kent in his commentaries, who declares 
the authorities to be uniform on the subject, except 
in the State of Louisiana, ‘which, no doubt, is 
founded on the principles of the civil law, rather 
than of the common law. 4 Kent’s Comm., 167-8. 
‘It would seem as if these authorities were suffi- 
cient evidence of the law, unless cases in the State of 
Kthode Island are to be found, in which they are 
denied or doubted. The only case within my recol- 
lection is that of Watson 7. Wells, 5 Conn., 468, 473, 
where the question was discussed and not de cided. 
The chief justice says,‘ I am inclined to think that 
there was no constructive notice arising from the 
plaintiff’s deed, to which there was only one witness; 
and that from the record of a deed which is not com- 
plete according to law, and which, therefore, conveys 
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nothing, there is no presumption of notice. On this 
subject, however, | would be considered as giving no 
opinion.’ 

“As a general rule, then, | must think that there ts 
no doubt that the recording of an instrument so de- 
fective that it cannot pass title by our law, cannot be 
considered constructive notice of the existence of 
such instrument.” 

Carter v. Champion, 8 Conn., 535, 556, 597, 
5d8. 


Judge Waite said: — 

* Our law makes the record of a valid deed con- 
structive notice of the state of the title created by 
that deed, but not actual notice. 

“In a recent case this court held that the recording 
of a deed, defective in consequence of having but 
one legal witness was not constructive notice of 
such instrument. Carter v. Champion, 8 Conn., 049. 
If each member of this company had given Smith a 
separate mortgage deed of his interest in the lands to 
secure the note, and a part of these deeds had been 
duly executed, and the others but imperfectly, so as 
to pass no legal title, the record of the former would 
be constructive notice to subsequent purchasers; 
but, upon the authority of the case just cited the 
record of the others would not have that effect. In 
our opinion the same effect is produced by the 
parties uniting in the same deed. So far as the deed 
is valid, the record operates as affording notice, but 
has no effect beyond that. 

“Tf, indeed, it had appeared that two defendants had 
actual notice of the contents of the deed, as re- 
corded, the case would be different. Whether a pur- 
chaser has or has not actual notice of the contents 
of a prior deed properly executed and duly recorded, 
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the effect is the same. ‘The policy of our law makes 
the record sufficient notice. But the case is other- 
wise when the deed is defective. Before his legal 
title can be postponed to a prior equitable title, it 
must appear’ that he had actual notice of such 
equity.” 

Dickinson v. Glenney, 2¢ Conn., 111, 112. 


Swift says: — 

* But a deed deficient in a statute requisite, though 
recorded, does not give constructive notice. A deed 
without a certificate in writing of its acknowledg- 
ment is a nullity, which, though recorded, furnishes 
no constructive notice. No instance can be found 
where such a defect has been supplied by a court of 
equity.” 


6. Because the deed of assignment made by 
Amasa Sprague to Chafee under date of April 6, 
1874, was made under the duress of bankruptcy pro- 
ceedings, then recently commenced, and was made in 
consideration of the withdrawal of said proceeding. 

The evidence relied on in support:of the above is 
the following: (Ree., p. 182), Jnts., 43, 44, 45, p. 
413. Ints., 24, 25,26. App. p/76- f/f. 

7. Because the deed of assignment made by the 
A. & WW. Sprague Manufacturing Company to 
Chafee under date of April 6, 1874, was made under 
the duress of bankruptcy proceedings, then recently 
commenced against said company; and was made in 
consideration of the withdrawal of said proceedings, 
and said deed was never recorded in the city of 
Providence, Rhode Island, in which city said com- 
pany had its domicile. 
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The evidence relied on in support of the above is 
the following: (Rec., p. 182. Ints. SS, 44, 45, p. 413. 
Ints. 24, 25, 26.) (Zp /Z e -//f8 

8S. Because the deed of assignment made b 
William Sprague to Chafee under date of April 6, 
I874, was made under duress of bankruptcy proceed- 
ings then recently commenced against said William 
Sprague, and was made in consideration of the with- 
drawal of said proceedings; and said deed was 
never recorded in South Kingston, the town in 
which said William Sprague resided until the sixth 
day of January, 1883, which was subsequent to the 
levying of Randolph’s attachment on the capital 
stock owned by said William Sprague, which levy 
was made on the eighteenth day of August, 1882. 
(Ree., p. 182. Ints. 43, 44, 45, p. 413. nts. 24, 25, 

The law of Congress, in so many words, makes 
these deeds of assignment void. True, the courts 
have held that none but an assignee in bankruptcy 

can go into court, and ask for a glecree of nullity as 

to such deeds; but we reapeltively submit that the 
court should not lend its aid to declare such deeds 
valid, when interposed as a defence to the credi- 
tors of the parties who made them under duress of 
bankruptey proceeeings, and in consideration of their 
withdrawal. 

9. Because said Evan Randolph, prior to his pur- 
chase at judicial sale of said 4,022 shares of the capi- 
tal stock of the Quidnick Company had no actual 
notice of said deeds or any of them. 

10. The trust deed is void as to non-assenting cred- 
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itors,if it is void as to any one of the parties named in 
itas a grantor, because in such a case a part of those 
named as grantors dispose of their assets, in part, for 
the benefit of creditors other than their own, without 
any considerations or equivalent advantage to their 
own creditors; and such disposition of property by 
failing debtors is illegal. 

11. The trust deed is void as to non-assenting 
creditors, because it is the deed of six separate insol- 
vent debtors, conveying property of the grantors, of 
which property none was held in joint tenantey or in 
tenantcy In common. 

If such a deed can be maintained in law, then a 
deed similar in its provisions would be valid made by 
a hundred, — several debtors for the benefit of their 
creditors in the aggregate givinc=pyeference to such 
as would comply with the conditions of the grantors. 
The consequence of such avdeed, considered as a 
mortgage, would be that the non-assenting creditors 
of any one of the hundred debtors, in order to reach 
the equity of redemption of their debtor’s estate, 
vould be under the necessity of first paying off, not 
only all the preferred creditors of such debtors, but 
all the preferred creditors of the hundred debtors, 
who had combined in making the mortgage. 

12. The trust deed is void as to non-assenting 
creditors, in that it was a manifold deed, of which all 
the copies, or nearly all, were executed at the same 
time, and in such manner, that it is impossible to 
determine which one, by being first delivered, con- 
veyed the property. 

Instead of making one deed to be recorded in the 


81 


several towns successively wherein the property con- 
veyed was situated, many deeds were prepared, all 
exact duplicate copies of each other, so that one at 
the same time could be sent for record to each town 
where the property conveyed was situated. 

To have made one deed and sent it to be recorded 
successively, in different towns, would have defeated 
the end in view of preventing attachments of the 
property; for while the single deed was being re- 
corded in one town, the creditors would be attaching 
the property of the grantors situated in other towns. 


The General Statutes of Rhode Island, Chap. 162, ¢ 


Sect. 4, makes a deed when delivered binding be- 
tween the parties, without acknowledgment and with- 
out registry. It necessarily follows that the deed 
first delivered to Chafee was the one which trans- 
ferred to him the property, if any property was trans- 
ferred to him, and it necessarily follows that all the 
other copies of said deed conveyed nothing, for there 
was nothing left to be transferred by their delivery 
which had not been transferred by the delivery of 
the first copy. ‘True, the deed by delivery is void as 
to third parties, until actual notice, or until by regis- 
try it becomes constructive notice. It would be ab- 
surd to hold that the grantee can claim against the 
erantor through one deed, the one first delivered, 
while he would be under the necessity of claiming, 
against third parties, through various copies of 
that deed, which were absolutely void, as between 


as 


himself and the grantors. 

The deed is the grant and not the mere evidence 
of it, otherwise one copy would be as good as another 
if the deed was simply evidence. 


he bed 


A patent of the Government may be the mere evi- 
dence of a grant; for a grant by the Government 
can exist without a patent, but not so a deed from a 


pers 1h. 


¥ 
RECAPITULAION OF MATTERS UNDER First Prop- 


% 
OSITION OF ERRORS. 


|. The trust deed, as a deed from Fanny and 
Mary Sprague to Chafee, is a nullity, in that it was 
never signed, sealed, acknowledged, or delivered by 
them or either of them, or by their authority, and 
it was never recorded in the city of Providence, 
wherein they each resided. 

2. As the deed of Amasa Sprague to Chafee, it is 
void as to non-assenting creditors, in that it was 
never acknowledged or recorded in Cranston, in 
which town said Amasa Sprague resided. 

3. As the deed of William Sprague to Chafee, it 
is void as to non-assenting creditors, in that it was 
never recorded in the town of South Kingston, 
wherein said William Sprague resided. 

!. As the deed of the A. & W. Sprague Manu- 
facturing Company to Chafee, it is void as to every- 


body, in that it was made without the authority of 
the company, and for another reason it is void as to 


non-assenting creditors, in that it was never acknowl- 
edged or recorded in the city of Providence, wherein 
said company had its domicile. 

db. As the deed of the A. & W. Sprague copart- 
nership to Chafee, it is void as to non-assenting 
creditors, in that if was never acknowledged nor 
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recorded in either of the towns wherein either Amasa 
or William Sprague resided. 

6. ‘The three deeds of assignment made to Chafee 
on the sixth day of April, 1874, by Amasa Sprague, 
William Sprague, and the A. & W. Sprague Manu- 
facturing Company, respectively, are void as to all 
parties, in that they were made under the duress of 
bankruptcy proceedings then recently commenced 
against said grantors, and in consideration of the dis- 
missal of said proceedings; and the one made by the 
A. & W. Sprague Manufacturing Company, for an- 
other reason, is void as against non-assenting credit- 
ors, in that it was never recorded in the city of 
Providence, wherein said grantor had its domicile; 
and the one made by William Sprague is also void as 
to Randolph, in that it was never recorded in the 
town of South Kingston until after’ said Randolph 
had levied his attachment on the Quidnick stock be- 
longing to said William Sprague. 

7. The trust deed, being void as to Mary and 
Fanny Sprague, is void as to all the non-assenting 
creditors of the other grantors named in the deed, in 
that it disposes of the property of the latter for the 
benefit of the creditors of Fanny and Mary Sprague. 

8. The trust deed, made by six several grantors 
of property, of which they were neither joint tenants 
nor tenants in common, is void as to non-assenting 
creditors, in that no creditor can reach the equity of 
redemption of his debtor without first satisfying all 
the claims of all the assenting creditors of the other 
debtors. 

9. The trust deed is void as to non-assenting 
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creditors, in that it was made in manifold copies, all, 
or nearly all, executed at the same time and in such 
manner that it is impossible to determine which one, 
by being first delivered, conveyed the property. 
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The several entries on the stock transfer book of 
the Quidnick Company, purporting to have been 
made on the second day of December, 1873, by 

: Amasa Sprague, William Sprague, Fanny Sprague, 
Mary Sprague, and the A. & W. Sprague Manufact- 
uring Company, respectively, and purporting to 
be transfers to Chafee of the stock in question, in 
pledge and collateral security for the performance of 
the conditions of the trust deed of Noy. 1, 1873, 
are void as against Randolph. 

Copies of these transfers are found in the Record, 
pp. 95, 96, being Exhibits 6,7,8,9, 10. It is claimed 
that these transfers were made under and in com- 
pliance with a provision of the trust deed, found in 
Record, p. 12, which reads as follows: — 


“Excepting from this conveyance all shares of 
capital stock, in any and every corporation, wherever 
located, belonging to any or either of the parties of 
the first part, the same to be transferred to said 
party of the second part, upon his request in writing, 
by way of pledge and collateral security, to secure 
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the performance of the conditions of this instrument.” 


As it is claimed that these transfers were made 
under the above provision, it becomes necessary to 
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examine the various provisions of the deed in ques- 
tion, and to that end we add the following analysis 
of its provisions: — 


Provisions OF THE TrusT Deep. 

The purpose for which said deed was made, as set 
forth in its preamble: — 

1. ‘To secure the payment of 16,500 promissory 
notes, made by the A. & W. Sprague Manufacturing 
Company, amounting to $14,000,000, payable three 
years from Jan. 1, 1874, with interest payable semi- 
annually at the rate of seven and three-tenths per 
cent. per annum, until paid. (Ree., p. 10.) 

2. ‘To continue in the mean time the business of 
the mills and print works. (Rece., p. 11.) 


Usg To BE MADE OF Saip NOTEs. 


1. To be by Chafee “used and applied to the 
payment or retiring of such of the present outstand- 
ing indebtedness and liabilities aforesaid (of A. & 
W. Sprague Manufacturing Company, A. & W. 
Sprague copartnership, Amasa Sprague, and William 
Sprague) as the holders thereof, shall within nine 
months from Noy. 1, 1873, bring in and surrender 
and discharge. | 

2. For the payment on retiring of such of said 
indebtedness as the holders thereof, within the time 
above specified, shall bring in and agree to extend 
for the term and according to the provisions of said 


notes. 
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(The mystery of this provision indicates the dual 
character of the deed.) : 


Tune GRANTING Part or THE ‘Trust DEED. 


The deed grants certain undescribed property of 
the six parties of the first part ; and also all other 
property of the erantors, of every kind and nature, 
wherever situate, excepting all shares of capital 
stock, in any and every corporation, wherever situ- 
ated, belonging to any or either of the parties of the 
first part; the same to be transferred to said party of 
the second part, upon his request in writing, by way 
of pledge and collateral security, to secure the per- 
formance of the conditions of this instrument. (R., 


p. 12.) 
HABENDUM. 


T'o have and to hold in trust, subject to the pow- 
ers and provisions hereinafter contained, and subject 
to redemption on payment made as follows: — 

Il. Payment of all and singular the debts and 
liabilities aforesaid, which shall be brought in under 
these presents and remain outstanding, as hereinbe- 
fore provided. 

2. Payment of expenses and liabilities of every 
kind incurred in the execution of the trusts hereinaf- 
ter created or declared. ; 

5. Payment of all said notes that shall be issued 
by the trustee and the interest thereon. 

Subject to said right of redemption. 


[. ‘Lo permit grantors to retain possession until 
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the default made or until sale under trusts hereinafter 
declared. 

And such sale might be made at any time before, 
as well as after, default made (Ree., p. 13), or until 
entry under power hereinafter contained. 

And such entry might be made at any time before 
default as well as after. (Ree., p. 15.) 

Il. ‘To take possession of the mills, and at 
trustee’s discretion to operate or close them, or 
any of them, as he shall deem for the best interest 
of the creditors. 

Ill. In default of payment of notes secured, or 
interest, or breach of covenant or agreement herein 
contained, on the part of grantors continuing sixty 
days, trustee may sell, etc., and on request in 
writing of holders of one-fifth of notes issued and 
outstanding, shall sell, ete. 

IV. The deed appropriates the money received 


(R., p. 14):— 


1. ‘To payment of expenses incident to sale. 
2. To payment of insurance, taxes, and other 
charges incurred in respect to trust estate. 

3. ‘To pay reasonable compensation to trustee 
for his services and reasonable counsel fees. 

4. ‘To pay all other charges and liabilities paid or 
incurred by the trustee in carrymg on the business 
or in execution of any of the trust herein created. 

V. To pay in full or ratably the following indebt- 


edness: en 


|. To pay the principal and interest of all the 
debts and liabilities aforesaid of the grantors, which 


SS 


shall be brought in under these presents and remain 
outstanding. 
2. ‘To pay all the notes and interest thereon, that 


shall be issued by said trustees and be outstanding 
under and be secured by these presents. 


MXEMPTION. 

‘“ No trustee under these presents shall be answer- 
able or accountable for any loss which may happen 
to said trust estate or property, unless the same shall 
have happened by his own neglect or default.” 


COVENANTS ON PART OF THE GRANTORsS. 


|. For further assurance. 

2. To keep and maintain at their own cost and 
charges insurance for benefit of party of second part 
upon the insurable property conveyed. 

5. ‘That profits made by said A. & W. Sprague 
Manufacturing Company shall be paid over to trus- 
tee, to be held as part of the trust funds. 

i. ‘To pay all taxes and assessments, rates and 
charges of every nature that may be laid or levied 
upon or in respect of said granted premises. 

In default of the above, trustee to effect such nsur- 
ance, pay said taxes, assessments, rates, and charges, 
and all sums so paid to be a further lien on said 
eranted premises. 


The most important fact, developed by the above 
analysis, is that the trust deed contains no covenant 
or agreement on the part of the grantors, to pay the 
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indebtedness, for which the trust deed was given as 
security, the obligation of the grantors as to that in- 
debtedness being limited solely to the promissory 
notes, and the original indebtedness for which they 
had become obligated. It follows that the transfer 
of the stock as pledge and collateral security could 
not have been for the payment of said indebtedness. 

because the payment of such indebtedness was 
not a thing which the grantors obligated themselves 
to make by the trust deed. The transfers could not 
have been made to Chafee, as pledge and collateral 
security, for his performance of the conditions of the 
trust deed, which by it were devolved upon him to 
perform, inasmuch as there was no necessity; Chafee 
was only too willing to perform those conditions, and 
to run the property according to the terms of the 
deed, until the most of it had been sunk. ‘There is, 
therefore, no condition in the deed, for the perform- 
ance of which said stock could be used as pledge and 
collateral security, save what may be found in the 
covenants of said deed, made on the part of the 
grantors. 

These were as we have seer above: — 

l. For further assurance. 

2. ‘To pay charges and insurance, ete. 

3. ‘lo turn over profits to trustee. 

{. ‘To pay taxes, assessments, ete. 

No claim for further assurance has been made 
which has not been complied with; and no one has 
ever claimed that the A..& W. Sprague Manufactur- 
ing Company made any profits under the manage- 
ment of the grantors, to be turned over to the trustee, 
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and this reduces the covenants of the grantors to 
two, on which any claim could be made against 
them, and these two combined in one amount to the 
following :— 

To keep the insurable property transferred insured, 
to pay all taxes and assessments, rates and charges, 
that may be levied upon or in respect to said granted 
premises, : 

It will be seen that the whole scope of the cun- 
ningly-devised scheme that took a corps of lawyers 
a whole month to hatch out was based on the idea 
that the property was to remain in the possession of 
the grantors, who were to ran the mills and pay over 
the profits to the trustees. 

The profits of the mills are found by deducting 
costs of running them, including Insurance, taxes, 
charges, levies, assessments, ete. Hence, the cove- 


nant means that those charges are to be paid out of 


the gross profits of the mills, and the profits to be 
turned over to the trustees were the net profits. 

But assume that it was otherwise; that the 
Spragues actually turned over to the trustee all of 
their estate in good faith, for the benefit of their 
creditors, and at the same time covenanted to pay 
out of their own pockets all of the taxes, assessments, 
levies, charges, ete., that might come on $18,000,000 
worth of assets. 

At one and one-half per cent. this would be 
"$270,000 per annum, which grantor agreed to pay 
without the show of a dollar with which to do it: 
showing conclusively that the intention was that this 
$270,000 per annum was to be paid out of the gross 
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profits derived from the use of the mills, while being 
run by the Spragues. 

ut the deed itself provided for the payment of all 
these sums of money by Chafee, the payment to be 
made out of the trust fund, and the security 
increased to the amount thus paid. This being so, 
Chafee having of his own volition chosen to pay 
those charges out of the trust fund could not call on 
the Spragues for the collateral to make good the 
amount so paid without having first demanded it 
from the Spragues. 

There is, therefore, nothing in the record to show 
that Chafee was ever entitled to use the stock in 
question, either as pledge or collateral. 

What has been said above has been said on the 
assumption that the trust deed was valid between all 
parties, third parties inclusive. But as we have 
shown, under our first assignment of errors, that 
said trust deed was void, all claim under it to the 
stock becomes as void as the deed. 


The alleged transfers of stock are void, because 
they were made, not in good faith, but as part 
and parcel of the general scheme to preserve all 
of the property from attachment by non-assenting 
creditors. 


Mary SpracueE (Ree., p. 514), Jat. 19, testifies as 
follows: — 

“The transfer was sent over here by George 
Harris, and I told him I should not sign it. In 
about an hour afterwards Mr. John Gardner came, 
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and Mr. Amasa Sprague, and Mr. Gardner said if I 
did not sign it my property in the Quidnick Com- 
pany would be attached. I told him I was not going 
to sign it to Zechariah Chafee. He told me if I 
would sign it it would be just the same, and I could 
have the interest from it as if it was my own. They 
told me it was just a form to save it, and I signed it 
in this room, on this table (pointing to it)... 

“he way he explained it to me, I thought I should 
hold my stock in that company just the same as if I 
had not signed this transfer. . . . I did not like 
to sign this transfer to him, because I did not ac- 
knowledge him to be my trustee.” 


It appears from her evidence (p. 518), that Mary 
Sprague signed a written agreement with Chafee to 
transfer to him, when called for, other stocks, and 
in her answer to Jnt. 55, she says: — 

“It was to save my stock from attachment, the 
same as all the rest of my property. Mr. Thurston 
‘ame here and told me I must transfer this over to 
Chafee to save it.” 

Int. 56. Did you believe, from what Mr. Gardner 
and Mr. Thurston told you, that Mr. Chafee had 
been legally appointed trustee, and that it was nec- 
essary to make these transfers in order to protect 
your property from attachments, and did you rely 
upon their statements in making the same? 


Ans. I did. 


AMASA SPRAGUE (Ree., p. 180) testifies as 
follows: — 

Lat. 50. Was there a pretended transfer of all the 
stock in said Quidnick Company, of William, Amasa, 
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Mary, and Fanny Sprague, and of the A. & W. 
Sprague Manufacturing Company made to Zechariah 
Chafee, and if so, when? 

Ans. ‘There was that transfer, and it was made 
somewhere in the month of December, 1873. 

Int. Wow was such transfer made? 

Ans. It was made to Zechariah Chafee. It was 
made on the books of the company. 

Int. Was there any delivery of the certificates of 
stock held by these several parties named, to Chafee? 
I refer to the Quidnick Company’s stock. 

Ans. No, sir; never demanded, for one of the 
parties has the old certificate now. 

Int. 33. What became of the old certificate? 

sins. ‘They were in the safe of the A. & W. 
Sprague Manufacturing Company, where they were 
always kept. | 

Lut. 36. For what purpose was this transfer or 
pretended transfer of said Quidnick Company stock, 
owned by said Spragues and said Spragues’ Manu- 
facturing Company, made to said Chafee? 

Ans. ‘These transfers were made to Chafee and 
the original transfers were left in the book, so that if 
any creditors should come forward and attach the 
stock in Chafee’s hand, that transfer they could tear 
out of the book, and Mr. Chafee could say that he 
had no stock; and, on the other hand, if it was 
attached in the hands of the Spragues, those transfers 
ought to be torn out. 

Int. 37. Was it not understood at the time of the 
alleged transfer to Mr. Chafee, and do you or not 
mean to have it understood, from what you have 
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said, that this transfer of the Quidnick Company’s 
stock to Chafee was made for the purpose that if the 
creditors of the Spragues and Sprague Manufactur- 
ing Company should demand Mr. Chafee’s sale of 
said stock, and the application of proceeds to the 
payment of the indebtedness of the Spragues and A. 
& W. Sprague Manufacturing Company, that he 
could say that no transfer of such stock had ever 
been made to him; and, on the other hand, if a cred- 
itor or creditors of said Spragues or Sprague Manu- 
facturing Company. should attach such stock, that 
said Spragues could say that there had been a transfer 
of all said stock made to Chafee, and this with a view 
to prevent creditors of said Spragues and said 
Sprague Manufacturing Company from getting pos- 
session of said Quidnick Company’s stock, or any 
benefit or advantage therefrom? 

Ans. That is just what I mean. The transaction 
was made for the purpose of covering up the stock 
and in keeping it away from creditors. 


If these transfers were, in fact, deeds of assign- 
ment, as other transfers of the same stock have been 
claimed to be by the defendants, then, inasmuch as 
the transfers on the stock book of the Company were 


not accompanied by delivery of the certificates of. 


stock, they are void as to non-assenting creditors, in 
that they were never recorded in the proper offices. 
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The several entries on the stock transfer book of 
the Quidnick Company, purporting to have been 
by Amasa Sprague, William Sprague, Mary Sprague, 
Fanny Sprague, and the A. & W. Sprague Manu- 
facturing Company, respectively, on the twenty- 
second day of December, 1875, part to Fanny 
Sprague, and part to Mary Sprague, and purporting 
to be in trust for the benefit of their respective cred- 
itors, are void. 

1. Because said transfers were not made in good 
faith, but were made solely as part of the compre- 
hensive scheme to place the same beyond the reach 
of non-assenting creditors. 


i » evidence guoted in support.of the second point 
(ithh @7> is referred to, as showing what the 
scheme of the grantors was; and in further support 
of this point we add the following evidence of Amasa 
Sprague from the record (Ree., p. 181): — 

Int. 39. Subsequently were these transfers by 
you, 1,082 shares, by William Sprague of 1,082 
shares, by Mary Sprague of 601 shares, and by the A. 
& W. Sprague Manufacturing Company to Fanny 
Sprague in trust, and of 802 shares of said stock by 
Fanny Sprague to Mary Sprague in trust, and about 
when did these several transfers occur? 

Ans. The transfers were made for the purpose 
of making it more secure toward keeping it away 
from the creditors. They were made some time in 
December, 1873. The stock book will tell; it is 
only a matter of record. 
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Int. 40. For what purpose were those several 
transfers of Quidnick Company’s stock made? 

Ans. ‘To keep it out of the reach of creditors. 

2. Because the transfers entered. on the stock 
transfer book were made without any delivery of 
the stocks certificates to said Fanny and Mary 
Sprague. 

Amasa Sprague (Rec., p. 180, Int. 53), testifies that 
the certificates were in the safe of the A. & W. 
Sprague Manufacturing Company where they were 
always kept. 

3. Because the want of all action on the part of 
the alleged trustees for nearly ten years, looking to 
the execution of the alleged trust, shows that the 
whole transaction lacked even the coloring of good 
faith. 

4. Because the alleged trusts make no provision 
for rendering the stock available to the creditors, 
and consequently it was left to the sole discretion of 
the alleged trustees. | 

5. Because if those alleged transfers were deeds 
of assignment, as claimed by Pomroy and other de- 
fendants in their proceedings in the State court, 
commenced August 18, 1885 (Ree., pp. 124, 149). 

Then, inasmuch as the stock certificates were not 
surrendered or transferred to said alleged trustees, 
so as to give them actual possession of the property, 
said deeds are void as to Randolph, for want of ac- 
knowledgment and registry. 


— — 


All the proceedings had in the State court, which 
were begun subsequent to the commencement of this 
suit, and which are set out or referred to in the record 
of this suit, were void as against Randolph. 

The proceedings referred to are: — 

1. The proceedings commenced in the State court 
for the removal of Fanny Sprague, Mary Sprague, 
as trustees, on the eighteenth day of August, 1883, 
which resulted in a final decree on the 25th of Au- 
gust, appointing the defendant Pomroy in their place 
and stead, which proceedings are found in the record, 
pp. 124-149. 

2. ‘The proceedings had in the interpleader suit, 
commenced on the fifteenth day of March, 1884, and 
which are set up as a defence in thé answer of Chafee 
(Ree., p. 70), and a copy of which proceedings are 
found in the record as Exhibit 26, commencing on 
page 149; and are also set up as a defence, in the 
answer of the Quidnick Company and others (Ree. 
p. 90), and for copy of sume reference given to said 
Exhibit 26, as aforesaid, commencing Rece., p. 49. 

Said proceedings first above referred to are void, 
as against Randolph, because he was never a party to 
the same, and further because, at the time of the 
commencement thereof the Circuit Court had juris- 
diction of the subject matter, this suit having been 
commenced on the second day of August, and ser- 
vice of subpeena to answer having been served on 
the next day, on those whom the defendants in this 
suit claim to have been their trustees in relation to 
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said stock, and who are such trustees, would neces- 
sarily represent all the beneficiaries under the trusts. 

Again, said proceedings were had under the Pub. 
Stats., R.L., 257, Sec. 5, Appendix, p4% § which gives 
jurisdiction to the court only in case of deeds of assign- 
ment for the benefit of creditors, and it is respectfully 
submitted, that said entries made on the stock trans- 
fer book of the Quidnick Company are in no sense 


whatever deeds. 

Said proceedings second above mentioned were 
void as to Randolph, in that he was never served 
with process in said suit, save in the city of Phila- 


delphia, as shown by the return of said process 
(Ree., p. 154), and never answered or entered his ap- 
pearance in said suit. 

Again, the court should have declared said pro- 
ceedings void, by reason of the fact that it had 
already overruled a plea in bar, filed in this suit, 
based on the proceedings, had in a suit in equity 
commenced in the State court, by the defendant, 
Pomroy, on the third day of September, 1883, and 
which proceedings are imperfectly set out in said Ex- 
hibit 26, commencing Rec., page 161, with paragraph 
numbered “Tenth,” and which proceedings in said 
suit number 2,161 were the basis of the decree had 
in said interpleader suit numbered 2,233 as aforesaid. 

That the court may fully see what action was had 
in the court below upon said plea in bar based on 
said suit No. 2,161, we submit the following, in re- 
lation to all of the pleas pleaded in the case, and the 
action of the court thereon, and the reasons therefor, 
as fully as it might be necessary in case the action of 
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said court relative to said pleas was reviewable by 
this court. 


PLEAS IN ABATEMENT. 
Defences to the various pleas in abatement. 


The defendants, Pomroy and the Quidnick Com- 
pany, respectively filed pleas in abatement to Ran- 
dolph’s Bill of Complaint. (Ree., pp. 28, 30.) 

These same defendants subsequently waived their 
said pleas in abatement, by each filing a plea in bar. 
(Rec., pp. 32, 37.) 

Chafee also filed a plea in abatement. (Ree., p. 
41.) 

Said three pleas in abatement are all based on the 
pending of a former suit in the State court, and as to 
that suit they are all substantially worded alike. 
Chafee, however, bases his said’ plea on the pendency 
of two former suits in the State court. (See analysis 
of that plea. (Brief, p. $/ -) 

These pleas are all invalid. 

1. Because the parties to the suit in the State 
court were not the same as the parties in this suit. 
Randolph was not a party to the suit in the State 
court, and the equity under which he claims the stock 
in question had its origin in the indebtedness of Hoyt 
and Spragues, and of the A. & W. Sprague Manu- 
facturing Company, that had matured prior to the 
Sprague failure in 1873, but which became enforcea- 
ble in equity only after the purchase of said stock by 
Randolph, at judicial sales, in the spring of 1885, 
two years after said suit pleaded had been com- 
menced, consequently the equity under which Ran- 
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dolph claims said stock was not represented, and 
could not, by any possibility, have been represented 
in said suit pleaded, at the time of its commence- 
ment, and after Randolph purchased said stock at 
said judicial sales, the complainants in said suit in 
the State court did not amend their bill and make 
Randolph a party defendant to it, and there is no pro- 


cess known to equity by which Randolph could have 


made himself a party to said suit. As Randolph 
does not hold said stock, or claim to hold it, by either 
the equitable right, or by the legal rights acquired by 
him from any party to said suit pleaded, the rule as 
to a purchase, pendente lite, does not apply, and, 
therefore, he is not and cannot be bound by any of 
the proceedings in that court. 

The two suits have no common object. 

The object of the present suit is to establish Ran- 
dolph’s legal title to the stock in question. 

The object of the suit pleaded, so far as appears 
by the record, was to establish title to said stock in 
Chafee as trustee. 

The pleas do not set out the relief prayed for in 
the suit in the State court. Story, Iq. PL, see. 737. 

The pleas do not give the names of the complain- 
ants in said suit save as follows: “ Chafee ” together 
with other co-complainants. 

The pleas do not state with certainty when said 
suit in the State court was commenced. They give 
the date of the filing of the Bill of Complaint, but 
do not give the date of any single proceeding had in 
said suit, so it does not appear with certainty by said 
pleas, that said suit was pending at the time of the 
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tod. 

The double defence of two suits pending, relied 
on in;/Chafee’s plea needs no comment. It is its own 
executioner. 

Both Pomroy and the Quidnick Company, in fact, 
waived their said pleas in abatement, by subsequently 
tiling pleas in bar prior to any action having been 
had on their said pleas in abatement; but aside from 
said’ waiver all the pleas in abatement of former suits 
pending were all properly overruled ne pee 
passed on the first day of May, 1884 (Ree, p.7 +), 
and which decree in that behalf was at once final 
and unappealable. 


Stephens v. Monongahela Bank, 111 U.S., 198. 
Piquignot v. Pa. R. Co., 16 How., 104. 


The pleas pleaded in bar were rightly overruled. 

They appear to have been argued at the same time 
with the pleas in abatement and were ea y. 
the same decree passed May 1, 1884. ( Reé, is.) 

The final decree pleaded in each plea in bar was 
passed in a suit commenced more than a month after 
Randolph brought the present suit in the U.S. Cir- 
cuit Court. The Circuit Court, having first acquired 


jurisdiction of the subject matter and of the parties, 
cannot be deprived of it by any subsequent suit in 
the State court or elsewhere. ‘The suit was in equity 
and might have been brought either in the U.S. Court 
or in the State court; and it is a principle too well 
settled to need elaborate discussion that in such a case 
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the court which first acquired jurisdiction is to retain 


4 
L. 


Chapin v. James, 11 R., 1, p. 89. 
Hagan v. Lucas, 10 Pet., 400. 
Wallace vr. McConnell, 13 Pet., 156. 
Smith « McIver, 9 Wheat., 552. 
Wallet «. Dexter, 1 Curt., 173. 
Buck v. Calbath, 3 Wal., 35-4. 


But aside from the fact that the matters pleade'd in 
bar arose in another court after the commencement 
of this suit, said pleas were properly overruled 'bs- 
cause the only service of process made on said Ran- 
dolph in said suit was made in Philadelphia, Pa., and 
he never entered his appearance in the suit. As the 
suit related to personal property only, the court, 
therefore, failed to obtain jurisdiction of Randolph or 
of his claim to the ownership of the stock in question. 
True, the court, in its decree in said suit, declares 
that “ personal service” was had on Randolph. The 
return of service of process is not to be found in the 
record, but the record teaches us what meaning, in 
Rhode Island, is attached to the term “ personal ser- 
vice.” 

In his answer to .this present suit (Ree., p. 69), 
Chafee, referring to said interpleader suit No. 2,233, 
used the ‘following language: “and that thereupon 
subpcenas were duly issued and personally served on 
said Randolph.” 

And the other defendants in their joint and several 
answer to this suit (Rece., p. 89) use the following 
language, to wit: “That thereupon subpoenas were 
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duly issued by said court, which subpeenas were served 
upon the said complainant ” (Randolph) “and said 
other respondents named in said bill by personal ser- 
vice thereof, and these respondents aver that said 
complainant, Evan Randolph, wholly disregarded the 
said subpoenas and the requirements thereof, and 
wholly neglected and refused to obey the same.” 
But, on p. 154 of the record, we find a copy of the 
return of the service made in said suit on said Ran- 
dolph, and find that it was “ personal service” made 
on him in Philadelphia, Pa. 

The Rhode Island Pub. Sts., Chap. 192, See. 28, 
provides that “The Supreme Court may order ser- 
vice of any process, original or auxiliary, at Law or 
in Equity, upon persons out of the State, by personal 
notice, publication in a newspaper, within or without 
the State, or otherwise, for the purpose of dealing 
with any property, relation, or persons within the 
State, or subject to the jurisdiction thereof, according 
to law.” 

That Randolph was domiciled in Philadelphia, at 
the time of the alleged personal service on him, is 
proven by the petition of Pomroy et al. (Ree., p. 
272), and by two several orders of the Rhode Island 
State court. (Rec., pp. 274-275.) 


Tue VAuipiry or THE Deep or Nov. 1, 1873, 


AND THE Four Deeps or Apri. 6, 1874. 


It hardly seems necessary to discuss before this 
court the validity of those deeds, if they can be ex- 
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amined under the principles of the Statute 15th 
Elizabeth, which we have already shown was the 
only law applicable, in existence in Rhode Island at 
the time of the transaction, which we claim governs 
their validity. 

KXven if the provisions of the public statutes made 
in 1882 would tend to validate these deeds, it is not 
the province of legislation to amend deeds, or the 
effect of deeds, before its act is passed. But we 
have already seen that these last mentioned statutes 
and the Statute of Elizabeth are in all essential re- 
spects substantially the same. Therefore we claim 
that the validity of these deeds can be examined by 
this court according to the settled interpretation of 
the Statutes of Elizabeth. 

Any argument on our part is not embarassed by 


the fact that whatever may be the character of the 


deed, — whether a deed of assignment in trust for 
the benefit of creditors, or whether a mortgage to 
secure the payment of creditors, or a mortgage in 
trust, —if the deed in its terms in any way tends to 
hinder or delay creditors from asserting their legal 
rights under the provisions of existing law of the 
State, it is within that Statute. 

In Austin v. Sprague, discussion was had to show 


that this deed was a deed of mortgage pure and 


simple, and must be governed by the principles of 


law applied to that class of CONVCVaNnces. Be it SO. 
The fact of such discussion assumes that the Rhode 
[sland court substantially admits that if the deed of 
November Ist was not a mortgage simply, its provi- 
sions would be in contravention of the Statute of 
Klizabeth. 
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We submit that a deed of mortgage, if it hinders 
and delays creditors, must. be taken to have been 
made to do what it does do, and is equally void with 
any other conveyance under the Statute of Elizabeth. 
The language of that statute is broad enough, in- 
cluding * all conveyances” to be applicable to mort- 
gages. We might well admit that this paper is in 
form a mortgage to secure creditors with a resulting 
trust in favor of the debtor. 

But here comes what is almost an impediment in 
the way of argument: this deed upon its face has 
been decided to be void as against the Statute of 
Elizabeth in Connecticut in 

De Wolf v. Sprague Manufacturing Company, 
1) Conn., 282. 

Staniford National Bank v. Sprague and 
others, U.S. Circuit Court for the Southern 
Circuit of New York, 21 Blatchford, 475. 


And in the District of Columbia in 
Chafee v. Blatchford et al., 6 Mackey, R., p. 
159, Supreme Court District of Columbia. 


We have taken leave to insert from three of these 
decisions the points of discussion of these deeds as a 
matter of convenience to the court, so far as they 
show how, in the judgment of the several learned 
courts, the deeds are affected by the Statutes of 
Elizabeth. 

Chafee rv. Blatchford. 
6 Mackey’s R. (Supreme Court Dist. Col.), pp. 
Lieo—-4738. 
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The case De Wolf v. Sprague Manufacturing Com- 
pany has been so far quoted and sustained in the 
preceding decisions that extracts may not be de- 
sirable. 

These several decisions, recognizing this deed to 
be a mortgage in trust, have held the deed of Novem- 
ber 1 void on its face. 

The case of Gardiner +. Commercial Bank, 95 IIl.,. 
p. 298, 308, decided a deed of assignment in Rhode 
Island, having many, but not all of the objectionable 
features of this deed, void as against the Statute of 
Klizabeth. : | 

( ay 4 OWA, 

“ Now, viewing this question in the light of gen- 
eral principles, and unaffected by the local legislation 
or local decisions, it seems to us that the reasoning 
of the court in Connecticut is more satisfactory and 
entitled to the greater weight. The common sense 
of the matter may be expressed, we think, in a very 
few words. “A man in debt has a right to prefer any 
creditor or creditors, and he may execute a mortgage 
to secure a debt of a certain amount, payable at a 
certain time. When he does that he has a well-de- 
fined residuary interest in himself, in the shape of an 
equity of redemption, to which his creditors may have 
recourse. But, if such a conveyance covers up and 
screens the equity of redemption, and puts obstruc- 
tions in the way of access to it, by his unsecured 
creditors, that is sufficient at once to visit the instru- 
ment with condemnation, as tending to hinder, 
delay, and defraud his creditors. 

“ Looking at the provisions of this conveyance, we 
find them very peculiar. Tere is a deed which pur- 
ports to be a deed of trust or mortgage. It is a 
blanket mortgage, which covers everything which 
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the grantors own everywhere, and the whole indebt- 
edness covers every piece of property in every juris- 
diction. ‘The equity of redemption in any one part of 
that property, any specific part of it, is absolutely 
valueless, because it is subject to incumbrances to 
the amount of four or eight million dollars, the 
amount of claims which were funded and are repre- 
sented by the notes issued under the deed of trust. 
Nobody would purchase an equity of redemption in 
any specific part of this property subject to such an 
encumbrance as that; so that no creditor could have 
any relief through a sale of the mere equity of re- 
demption in any part of this property. There is no 
manner in which a creditor could have relief except 
by having the whole property sold free of imeum- 
brance, the debts paid and the surplus appropriated 
to the satisfaction of unsecured debts. But if this 
deed stands good, this property never can be sold 
except at the option of 20 per cent. in amount of the 
creditors who have chosen to come in under its pro- 
VISIONS. 

“It provides that notes shall be issued to the credit- 
ors who assent to this arrangement, bearing interest 
at 7 5-10 per cent., payable semiannually, the inter- 
est to be compounded semiannually when the instal- 
ment is in arrears. A sale can be made only in case 
one-fifth of the creditors shall request it in writing, 
after the maturity of these notes, which run three 
years. So that these creditors have a pretty good 
thing of it, or may have, if the management of that 
property results in the payment of 7 3-10 per cent. 
interest per annum, and they may let it run on indefi- 
nitely. Four-fifths of the creditors, or rather credit- 
ors representing debts amounting to a single dollar 
in excess of four-fifths of this indebtedness, may 
protract this arrangement as long as they choose. 
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It is at their option, and they may keep all other 
creditors not assenting out of all access to this resid- 
uary interest. ‘This is an artificial obstruction added 
to the intrinsic difficulty of getting at property scat- 
tered through so many jurisdictions. 

“ But that is not all. Itis provided that the trustee 
may carry on the business, and shall not be responsi- 
ble for any losses; the losses, in other words, will 
come out of the estate. Sothat not only is the equity 
of redemption covered up and placed beyond the 
reach of the creditors, but it is also exposed to the 
risks of a continuation of this business. It seems to 
be a very cunningly devised contrivance for enabling 
the creditor |debtor] in’ person, or his trustees, to 
conduct the business and keep the creditors off, so 
that he may have the chance at some time in the fu- 
ture of retrieving his fortunes, while at the same time 
the creditors are exposed to the risk of further loss 
and disaster. I think the statement is made that the 
running of the mills did continue for eight years, 
and there was nothing to prevent their going on in- 
definitely if it was successful and if a -trifle more in 
gmount than four-fifths of the creditors choose to 
continue. The consequence is, that the unsecured 
creditors are completely under their control, and if 
they have any remedy at all it is postponed indefi- 
nitely by those disposed to continue the risk, ancl 
vanishes into thin air. ‘That is the case if we treat 
this as a mortgage. We can hardly imagine an in- 
strument which can more effectually hinder and delay 
these unsecured creditors who did not come in under 
the deed and who desire to have a prompt collection 
of their debts. 


“ But if we look upon it as an assignment, and es- 
pecially if we consider it in connection with the last 
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deed of 1874, which was, in form, an assignment and 
which simply conveys the property on the same 
trusts, it is still more manifestly vicious, because of 
the enforced conditions of delay which are imposed 
on the creditors who come in to get the benefit of 
these deeds.. They are not to have the benefit of the 
property at all, unless they will at once consent to a 
delay of three years. All the creditors who do not 
assent to the conditions are excluded entirely, and 
then there is a reservation of the surplus for the 
benefit of the grantor himself. These are features 
of an assignment, made professedly for the benefit 
of creditors, which condemn it as fraudulent and 
void. 


* Now, this is the view which we take as to the 
character of these deeds, looking at them simply in 
the light of general principles, and we find that the 
decisions of the highest court of Connecticut and 
of the District of the United States in that State 
concur with us in that view. I read an extract from 
the opinion of the Court of Errors of Connecticut. 
That Court says: — 

** But the deed (of Nov. 1, 1873) contains other 
features which impart to it a fraudulent character, 
and render it void as a mortgage of real estate in 
this State as against non-assenting creditors. It em- 
powers the defendant Chafee, as trustee, and any 
person who may succeed him in the trust, under its 
provisions, to run and operate the mills and print 
works of the A. & W. Sprague Manufacturing Com- 
pany at the expense of this trust-estate, and for the 
benefit of A. & W. Sprague, Amasa Sprague, and 
William Sprague, and of their creditors, as well as 
of the Manufacturing Company and their creditors, 
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for a period of time limited only by the trustee’s dis- 
cretion, unless one-fifth in amount of the holders of 
the notes issued and outstanding under the deed in- 
tervene, and request him in writing to dispose by 
sale of the estates. The effect, therefore, of this 
power, if executed, and losses be sustained in its 
execution, would be to enlarge the encumbrance up- 
on the trust-estates and diminish the value of the 
only property or interest to which the non-assenting 
creditors could resort to obtain satisfaction of their 
claims —that is, the equity of redemption in the 


mortgaged premises.’ 


“If profits should be made in the execution of the 
power, they would inure to the benefit of the assent- 
ing creditors of the Spragues, as well as of the 
assenting creditors of the company. ‘The non- 
assenting creditors would thus be hindered, delayed, 
and defrauded. , 

Stafford National Bank v. Sprague, 17 Fed- 
eral Reporter, pp. (91-2. 
RE iiwinstinine ip, tenting 

“The mortgage-deeds and assignments, taken to- 
gether, attempt to convey the entire title of the 
erantors in the conveyed property to a trustee for 
the benefit of the creditors of the corporation, and of 
Amasa and William Sprague, individually and as a 
copartnership, and of the other stockholders, giving 
a preference to those who should, within nine months 
from Nov. 1, 1875, extend the time for the payment 
of their debts for three years from Jan. 1, 1874. The 
trustee is authorized to run either or all of the mills 
or print-works which belonged to the corporation, or 
to allow the grantor to run the same, the profits being 
receivable by the grantee, and the expenses to be 
chargeable to the trust-fund. Thus the property, 
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which was a fund for the payment of debts, having been 
placed beyond the reach of non-assenting creditors, 
is further subjected, for an indefinite time, to the 
hazard of the losses resulting from the running of 
the mills, and the manufacturimg expenses are charge- 
able to the entire fund, as well as that derived from 
the individual property of the Spragues as from the 
corporate property. ‘The intent of the mortgage and 
the assignments was not only by a set of convey- 
ances professedly for the benefit of all the creditors, 
to put the entire estate into the hands of a trustee 
for a period not necessarily definite and determined, 
but also to subject the property against the will of 
non-assenting creditors, for a like indefinite time, to 
the hazards of a business exceedingly extensive, and 
of uncertain pecuniary profit. “No debtor has a 
right thus to postpone or put in peril the rights of 
his creditors without their consent, and a conveyance 
which attempts so to do, or which is executed for 
the purpose of depriving creditors of their right to 
enforce their just claims against the property of their 
debtor by placing it beyond their reach or control for 
an unlimited, indefinite, or uncertain period, 1s, in 
conscience, as well as in law, fraudalent.” — De- 
Wolfv. Sprague Manufacturing Co., supra. 


“This legally fraudulent character is apparent 
upon the face of the deeds, and parol evidence is of 
no avail that both the grantors and the majority of 
the creditors thought that the arrangement was for 
the best interest of all the creditors, and that the ex- 
periment would be a success, because neither the 
grantors nor a majority of the creditors have a legal 
right, in an assignment for the benefit of all the cred- 
itors, to subject the property of the assignor for an 
indefinite time to the hazards of enterprises which 
are not only far more extensive than those incidental 
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to the winding up of the business, but are a continu- 
ation of the business of the debtors to its full extent. 
The cases which justify the carrying on of a manu- 
facturing business by a trustee until the stock is 
exhausted, or the purchase of new materials to enable 
the stock to be worked up, have no analogy to this 
case, in which the deeds contemplated the carrying 
on by the trustee of a vast business. Notwithstand- 
ing the motive of the debtors and the assenting cred- 
itors was not tinged with bad faith, the deeds were 
of such a character that the law pronounces them to 
be fraudulent towards non-assentine creditors, and 
refuses to lend its aid to the coercion which would 
compel them to enter into a business which they 
disapproved.” 


In the case of Gardiner v. The Commercial Bank, 
sth R.L, p. 1., the same deed of assignment passed 
upon by the court in Illinois was decided by the 
Rhode Island Supreme Court, Durfee, Chief Justice, 
including Justices Matteson and Stiness, who sat 
therein, to be wholly void as against non-assenting 
creditors, under the Statute of Elizabeth. 

This decision was Dee. 18, 1880, four years befor 
the decision of Austin and Sprague. Neither of 
those justices dissented from that decision, or the 
erounds upon which it was based. The court 
says: — 

burp 0 f erge 

In Gardiner v Commercial National Bank, ube 
supra, the validity of this assignment was litigated 
before the Supreme Court of Illinois, and the court 
held it to be invalid under the laws of that State, 
because it appeared on the face to have been made 
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not simply for the benefit of the creditors, but to 
secure an advantage to the assignors, namely, to pre- 
vent a sacrifice of their property. We cannot resist 
the belief that the conclusion of the Supreme Court 
of Illinois, in regard to the purposes of the assign- 
ment, was correct, and this being so, the assignment 
is, in our opinion, as invalid under the laws of this 
State as it was under the laws of Illinois. See case 
as above cited.” 


These two cases so completely cover some of the 
most patent defects of the trust-deed of November 
first, which go so far beyond those in the document 
then before the court, that we believe we might rely 
upon them as wholly in part materia in our favor. 

We suppose it will not be contested that it is a 
well-settled principle of equity that if a court has 
jurisdiction of a case for one purpose, it will retain it 
for all purposes, and grant such relief as the parties 
show themselves entitled to receive. 

Ist Story’s Equity Jurisprudence, Sec. 699. 
Downs v. Bristol, 41 Conn., 274. 


We suppose another principle of law equally well 
settled is, that 

“A deed containing provisions contrary to a stat- 
ute is void in toto, and with reason, for intent to de- 
fraud may be shown by one unlawful provision as 
clearly as by many. The court cannot avoid the 
condition on which a man voluntarily parts with his 
property, and uphold the conditional conveyance as 
an absolute one or annex conditions of its own in- 
ventions.” ; 


Hyslop v. Clark, 14 John, 408. 
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Mussey v. Noyes, 26 Vermont (3 Deane), 472. 
Farnum v. Hempstead, 6 Hill, 458. 


Where an instrument is good in part and fraudu- 
lent in part, it is void altogether, and no interest 
passes under the part which is good. 


Bump, Fraudulent Conveyances, S66. 


A deed void in part is entirely void, the court 
holding that a mortgage deed executed with a fraud- 
ulent intent was totally void, and would not be re- 
garded in equity as a valid security for any purpose. 


Weeden v. Llawes, 1l0Oth Conn., 00. 


“In these cases it was decided that whenever the 
legal effect of any proposition of the assignment 
is to defraud the creditors of the assignor, the whole 
assigninent is void. And that where an assignment 
in trust to sell for the benefit of the creditors is 
coupled with other express trusts not authorized by 
law, the conveyance is inoperative, and will not 
transfer the title in the assigned property to the 
trustees. 


All of the courts, save two judges in Rhode Island, 
which have passed upon this deed, have decided that 
some provisions of the trust-deed are void as against 
non-assenting creditors, and therefore apparently 
have omitted to notice others. The propositions 
which I have ee render the deed wholly 
void in every point fron?@ason of each decision. 

There has been such wealth of learning exhibited, 


such cogency of reasoning, and such clearness of 
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argument and directness of decision in these cases 
that it will be only a show of learning and repetition 
which would be tedious, therefore, to the court as 
well as counsel to cite the many and many cases 
which could be collected in support of the several 
principles upon which these decisions turn. 

I ask leave, however, to call attention to some 
considerations in regard to the trust-deed which 
were not brought out in the cases before these courts 
sustained by facts which were probably not known 
to the parties in those cases and which our record 
clearly sets up. 

In Austin v. Sprague much argument is had upon 
the proposition that unless it is shown by the deed 
itself that the purpose and intent with which it was 
made was to actually defraud creditors, that such a 
deed may be sustained by showing that such intent 
did not in fact exist. 

We assume an entirely different ground. 

We believe that the Statute of Elizabeth avoids 
anything as a fraud which hinders or delays cred- 
itors in availing themselves of due process of law to 
secure their debts, however benevolent the debtor’s 
intention is in hindering and delaying them for their 
own good. 

It is said in Austin v. Sprague, as a controlling 
fact, that a majority of the creditors advised this 
performance. Be it so. If this paper contrivance 
in fact prevents a small minority of creditors from 
levying according to the laws of the State of Rhode 
Island, and of many other States where this vast and 
varied property was situated, and from collecting 
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debts by due process of law, such advising or con- 
senting of creditors can have no effect upon the 
rights of those who did not assent. The minority 
had as much right to dissent from, as the majority 
had right to assent to and advise a proceeding by a 
debtor, by which the minority of the creditors should 
be hindered and delayed. 

Much stress is put upon the fact that the mills 
would have been obliged to stop if attachments had 
been put on, and that the property would have 
deteriorated. The practical answer to this sugges- 
tion is, that on December 4, three days after 
Chafee got his deed, a meeting was called of the 
Sprague Manufacturing Company “to take into con- 
sideration the propriety of making a contract with 
the Quidnick Company to supply this company with 
stock to run its mills and convert the cloths into 
prints, by executing a lease of the mills and works 
of this company, or otherwise to obtain the assistance 
of said Quidnick Company for a satisfactory con- 
sideration im putting the nulls and works of this com- 
pany in operation.” (Kee., p. 899, 400.) 

So that it seems the mills did stop as soon as 
Chafee got his deed. 

The testimony of Amasa Sprague admits that they 
failed to mect their commercial paper on the 16th of 
October. (Ree., p. 179.) 

The first deed of assignment, which fell through, 
was authorized by the A. & W. Sprague Manu- 
facturing Company (Ree., p. 396) to Rufus Water- 
man, James Y. Smith, and Henry Howard, trustees, 
to secure the notes of the A. & W. Sprague Manu- 
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facturing Company in payment of the debts of the 
company only, not the debts of the A. & W. Sprague 
copartnership, or the debts of the other stockholders 
who joined in making the subsequent deed, “to the 
amount of $12,000,000 to be delivered by the treas- 
urer to the trustees, to be used by them in funding 
the outstanding debts and liabilities of the com- 
pany.” 

Then there was delay until Noy. 28, 1873 (Ree., 
p. 397), when “the execution of a deed of mortgage 
to certain other trustees, to wit, Rufus Waterman, 
Amos )). Lockwood, and George C. Nightingale to 
secure the payment of the notes of the company to 
the amount of $14,000,000.” was voted by the A. & 
W. Sprague Manufacturing Company. 

This deed was not accepted by the trustees therein 
named, because of their doubt as to the effect of the 
bankrupt laws upon it, and their own personal liabil- 
ity. This deed so authorized, was in pate th 
tially the paper afterwards held by Chafee;tmad made 
an issue of $2,000,000 more notes than the first deed; 
and the notes were devoted to the payment not only 
of the debts of the Company, but the debts of the 
copartnership, and the debts of the other stock- 
halders, the signers who joined in it. 

This decision of the non-acceptance of the trustees 
was notified to the assignors on the 29th of Novem- 
ber. 

The Spragues and their counsel, on the evening of 
Sunday, the 30th of November, met the trustees, and 
asked them to reconsider their refusal to accept the 
deed, and, after considerable discussion and persua- 


11s 


Boston, and were notified 


whom neither had heard of 


mittee makine deduction 
account for depreciations 
thought it requisite. 


cured thereby: ? 
the amount of S8.717.450. 


of said trust-mortgage deed: 


ZECUARIAH CHAFEE testifies, 
than ten years alter he had taken possession of the 
property (Rec., p. 534), as follows: — 


sion, the trustees promised to go to Boston and con- 
sult two gentlemen learned in the law, to wit, Judge 
Benjamin F. Thomas and the Hon. Henry W. Paine, 
and try to follow their opinion in that regard. The 
trustees, as soon as convenient, and on the morning 
of the 2d of December, started on their errand to 


the night before a 


deed of trust had been made to Chafee, a person of 
in that relation. (See 
testimony of William $4 Kine, 
and Payne, Rec., pp. {8?—-183. 

Now, during that time, and prior to the authoriza- 


Rec, pp. 462-465. 


App., p72. / 78 


tion of the first deed, a committee of the creditors 
had reported that the entire liabilities of the A. 
& W. Sprague Manufacturing Company’ were 
$11,475.44, and them assets 
454, App., p. .), making 
$8,000,000 in the property of 


9,495,247 (Ree., p. 
a surplus of more than 
the Spragues, the com- 
every item of the 
where the committee 


May 17. ISS+4. more 


* Int. 16. What amount and number of creditors 
came in under the trust-mortgage deed of Nov. 1, 
A.D. 1873, and accepted the trust-mortgage note se- 


Ans. four hundred and forty-nine creditors, to 


‘tnt. 17. ave the grantors fulfilled the conditions 
not, to what extent 
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have they fulfilled them, and how far have they failed 
to fulfil them? 

* Ans. There has been paid on the mortgage note 
two years’ interest to the Ist of January, 1876, and 
ten per cent. on the principal only, which was paid 
by me as trustee, February, 1883. These payments 
were made to all holders of notes who called for it. 

“Int. 18. Will all the estate, real and personal, 
which passed under said trust-mortgage deed, be 
suflicient to pay the debts secured by said trust mort- 
gage? 

“ Ans. It will not. 

* Int. 19. Whether or not you have already sold a 
large portion of said property ? 

* Ans. I have; most of the real estate in Rhode 
Island and the principal part of that in Maine. 

“Int. 20. Whether or not the proceeds thereof, 
together with what can possibly be derived from the 
remaining portion of said estate, will be sufficient for 
the payment of said debts? 

“ Ans. It will not.” 


The court will see further that the actual assenting 
indebtment which Chafee acknowledges was due 
from the A. & W. Sprague copartnership, Hoyt, 
Sprague, & Co., copartnership and the A. & W. 
Sprague Manufacturing Company, that came within 
his knowledge, was $8,717,450, for which he 
exchanged the mortgage notes. If to this amount 
be added $114,000, the amount of the non-assenting 
indebtedness, as stated by Chafee, the whole amount 
of the indebtedness that Chafee knew anything about 
would be $8,851,450. 4 

Chafee testifies. (Ree., p. 526.) 

* Oross-Int. 7. Did all the creditors accept the 
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provisions of the trust-deed, and become parties 
thereto; and if not, what amount did not come in 
under it? 

* Ans. About $114.000 of the Bank of Commerce 
of New York was the principal one, as appeared by 
the books as direct creditors.” 


Deducting from the amount of indebt- 
ment reported by the committee of 


creditors, to wit : : . $11,473,449 
the total amount of indebtedness stated 
by Chafee as we have seen ; : 8.851.450 


We find that there was an unaccounted 
for balance of debts. : i . $2,643,993 
which is, so far as Chafee is concerned, still out- 
standing. : 
The court will also see that while the 
amount of mortgage notes issued 
; ; : ; ~ $14,000,000 
The total amount of the indebtedness as 
given by Chafee is only. ; 8,831,450 


Was. : 


Leaving a balance of trust notes of =. = $5,168,550 
still unaccounted for. 
Observe the difference between the 
assets of the Spragues and the entire 
payments by Chafee; made to their 
creditors up to February, 1885. Their 
assets, as reported by the committee 
of the creditors, at available value, 
because they were examining in 
order to ascertain the competency of 
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these securities for an advance of 

$1,000,000 as a loan to the company, 

in addition to their liabilities, as we 

have seen, amounted to. ' . $19,495,247 
The payments entire made by Chafee 

were one instalment on the principal 

of the notes exchanged of ten per 

cent., that is to say, $871,745, and to 

payments of interest to the first of 

January of 1876, at seven and three- 

tenths interest, $1,552,747, adding 

$114,000 as his payments to the 

National Bank of Commerfe, and 

other outside creditors, and we have 

a total paid : , 2,258,492 


subtracting the payments from the 

assets, we have a ; ~ $17,256,765 
deficit wholly unaccounted for of $17,256 f65, and he 
had held the property almost ten years. 

It may be claimed that the assets were of such a 
character that the shrinkage would account for this 
enormous deficit. 

The report of the committee of creditors (Ree., ). 
450, App. p. ) shows that the private property of 
the stockholders of the corporation was to be held 
liable for the debts of the company, as follows: — 


‘The firm of A. & W. Sprague, both members of 
which are stockholders in this corporation, has assets 
as follows: — 

1.654 shares First National Bank, Prov- 


idence $165,400 
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500 suares Second National Bank, 


Providence ; , 50,000 
2,164 shares Quidnick C o., at 374 809536 
215 shares W ashington & Georgetown 
k.R. Co., at TO ; 15.050 
1.855 shares Kennebec Land and L um- 
ber Co., at 100 185,500 ’ 
7 shares R. |. Horse-shoe Co. ’ TOO 
200 shares R.L. Safe Deposit Co. (total 
DOO) ; 20 000 
Kennebec Land mail ae Se. uc 
count ; ‘ IS.587 
Real estate in Maine (lumber land) 20,000 
Columbia Water Power Co. 116,000 
Bills receivable —. ; SO500 , 
Coburn Land Co. ( 100.000 a acre s) 1.457 000 
Interest in four schooners —. 25.000 
$2,961,073 
Add to this the individual property of 
Mrs. Fanny Sprague, who owed no 
debts: — 
S02 shares Quidnick Co. . $300,000 


One-third homestead estate 

and life-interest in bal- 

ance, fee of thirds being 

in A. & W. (total value 

reckoned here ) ; 125.000 
House on Young Orch: wd 

avenue and lots on Pit- 

man street. . : H0.000 
Bank stocks —. 10.000 


495,000 
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And add also the individual property 
of Mrs. Mary Sprague, who owed no 
debts: — 

601 shares Quidnick Co. .  — $228,140 
Ilomestead estate , : LO0O.000 
Bank stocks . , 100,000 


And assets of Amasa Sprague: — 
Ladd Farm, Warwick, 180 acres with 
houses and other buildings 


And also assets of William Sprague: 


Washington Estate . . $130,000 
Land and houses, Peace st.., 
Providence, (40,000 ft.), 25.000 


Hloyt children: — 
816 shares Quidnick Co. . 305,184 
Due from Wm. Sprague, 

guardian (his bonds- 

man being held) . 250,000 


a 


428,140 


75,000 


680,184 


Also add to this the cash assets of A. & W. Sprague 


Manufacturing Company: — 
Augusta, Me., estate. » $1,200,000 
Bank and other stocks 

(afterstriking out alarge 

amount as worthless or 

of doubtful value) . 13044,000 
Real estate in Cranston and 

elsewhere (upon basis of 

2} cts. per foot in Crans- 

ton, ated moderate valu- 

ations elsewhere) . ~ 8,615,500 


$5,859,500 
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So that there were assets to the amount 
of * 7 + . . . és $10,498, 897 ” 


without disturbing the mills of A. & W. Sprague 
Manufacturing Company at all, all of which might 
have been disposed of in sixty days by an honest and 


yr it trustee. Certainly as much as would have 
froved the Manufacturing Company’s “ direct ” debts 
ascertained to be SS8.855 400. 

Now, the only dividends and payments to which 
(‘hafee has testified amount in the aggregate to $2,- 
2?8 492.70. Therefore he could have made dividends 
and payments of nearly five times that amount out 
of the property within 90 days, without disturbing 
the manufactories of Rhode Island. 

Chafee further testifies that he made a contract 
with the Quidnick Company to carry on the manu- 
facturing business for the A. & W. Sprague Manu- 
facturing Company, which they had theretofore 
carried on, and that he did such manufacturing busi- 
ness up to August, 1881, to the amount of $29,802,- 
286.10. (Ree., p. 392.) 


" Cross-Int. 45. For how many years after you 
accepted the trust did you continue to purchase 
materials, manufacture it, and sell the profit? 

“Ans. ‘The material was not all purchased by me; 
they were done with my consent. The chemicals 
and drugs mostly were purchased by Amasa Sprague. 
We all acted in concert. Mill supphes, excepting 
cotton, were purchased by Mr. Brown; the cotton 
mostly purchased by myself. All the goods for the 
store were purchased by Mr. Coleman. This con- 
tinued about seven years. 
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“Oross-Int. 46. Whose money was employed to 
carry on this operation? 

“Ans. ‘The business was done in the name of the 
Quidnick Company. The Quidnick Company’s credit 
was used. In some instances I gave my individual 
name for obligations for the interest of the concern. 

“Cross-Int. 62. Can you state the amount of man- 
ufacturing business done by yourself as trustee from 
the time you commenced until August, 1881? 

“Ans. $29,802,286.10. (Ree., p. 355).” 


The Quidnick Mills were entirely in the possession 
of and under the control of the Spragues. 


The court may well think that this is a very bald 
statement of the administration of this trust. 

We agree to that most fully, but it was not our 
fault, but our misfortune. We tried to get the ac- 
counts in detail so as to show the court exactly how 
Chafee could account for the loss of this vast amount 
of property, the discrepancy in the amount of labili- 
ties and the reason why he paid so little, and how 
much, if anything, he had with which to pay more. 
Therefore, in cross-examination we put to him the 
following questions which he answered as_ will 
appear. (Ree., p. 304): — 


* Cross-Int. 54. State whose separate indebted- 
ness were included in the trust-mortgage notes issued 
by vou, and the amount of the indebtedness of each? 

Ans. The A. & W. Sprague Manufacturing Com- 
pany, A. & W. Sprague, Amasa Sprague, William 
Sprague. 
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“Further Ans. I decline to answer the latter part 
of that question, to wit (“and the amount of the in- 
debtedness of each”) on account of the great labor 
involved in answering it, unless directed to do so by 
the court, being advised that it is entirely immaterial 
to this case. 

*Oross-Int. 55. State the amount of the indebted- 
ness of the A. & W. Sprague Manufacturing Com- 
pany, and whether or not that indebtedness, or any 
part of the same—and if so, what part— was iIn- 
curred, advances or loans of moncy or credit given 
to other corporations in which the A. & W. Sprague 
Manufacturing Corporation, the A. & W. Sprague 
Copartnership Company, or the Spragues, or either 
of them, was stockholders, and to what corporations. 
State the business of the corporations to which the 
money was so loaned, advanced, or credit given, and 
for what purpose the loan, advance, or credit, was 
mace ? 

“ Ans. Idecline to answer that question on account 
of the great labor involved in answering it, unless 
directed to do so by the court, being advised that it 
is entirely immaterial to this case. 

‘ Vross-Int. 71. (hee., p. 506.) Will you make 
and annex to this deposition a list of the so-called 
trust property sold or exchanged by you from the 
commencement of your trust down to the time of the 
pretended sale of the estate in question, together 
with the dates of sale and the amounts realized from 
said sales, setting opposite these amounts of sales 
the value of the property sold as appraised by the 
committee of creditors above referred to inthis depo- 
sition 7 

“dns. decline to answer that question on account 
of the great labor involved in aswering it, unless 
directed to do so by the court, being advised that it 
is entirely immaterial to this case. 
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’ Oross-Int. 72. State for what class of indebted- 
ness you ‘ase the trust-mortgage notes as collateral, 
and the amount of the notes so issued as collateral ? 

“Ans. I decline to answer that question on account 
of the great labor involved in answering it, unless 
directed to do so by the court, being advised that it 
is entirely immaterial to this case.” 


Thereupon, on surrendering the witness for Treéx- 
amination, the following entry is made: — 


“A. B. Patton, Esq., insists that the questions 
which Mr. Chafee has declined to answer be answered 
by him notwithstanding.” (Rece., p. 307.) 


On p. 359 of the Record will be found the fol- 
lowing entry by the examiner: — 


“In the Circuit Court, Friday, Jan. 11, 1884, upon 
motion by Andrew B. Patton, Esq., for a rule requir- 
ing said Zachariah Chafee to answer Cross-Ints. 54, 
5, 71, and 72, his Honor Le Baron B. Colt denied 
the motion, as will more fully appear by reference to 
the files on said Colt.” (This is the only ertry that 
can be found upon the Record on this subject.) 
Nothing more appears on the “ files.” 


:) 


Chafee also testified (Rec., p. 354) as follows: — 
* Cross-Int. 59. Did you in your capac ity as 
trustee incur new debts and extend old ones? 
“ Ans. Don’t recollect of any particular instance, 
but if I did it was for the interest of the business. 
© Oross-Int. GO. You do not understand my ques- 
tion. Were not all the trust notes extension of old 
debts, and in carrying on the manufacturing business 
did you not daily incur new debts and pay them? 


— ° Leen 
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* Ans. The trust notes were given in settlement of 
old notes or liabilities. In carrying on the daily 
business, it was done mostly in the name of the 
(Quidnick Company, and if any purchases were made 
for the A. & W. Sprague Manufacturing Company 
by me as trustee, they were paid. 

° Cross-Int. 65. State whether or not you have paid 
to any one claims at par in cash instead of giving 
them the trust notes. I mean creditors who refused 
to accept the trust notes. . 

© Ans. Ithink, as far as I can recollect, there was 
one party I paid a small debt. He threatened bank- 
ruptcy, and under advice of counsel I paid it. We 
were doing a fair business, and we thought on ac- 
count of the interruption we had better pay it. 

© Cross-Int. 67. Was the individual indebtedness 
of William Sprague and of Amasa Sprague, and the 
firm indebtedness of A. & W. Sprague included in 
the trust notes? | | | 

“Ans. Tl issued the trust notes to their creditors. 

* Cross-Int. 6S. Were any of the trust netes issued 
to any of the creditors of the A. & W. Sprague 
Manufacturing Company after the 21st of July, A.D. 
Isv4? , 

“ Ans. ‘There was no direct issue of trust notes 
after that date. There were some debts settled by 
trust notes borrowed from the Quidnick Company. 

“ Cross-Int. 69. Please to state what debts were 
settled after Aug. 1, 1874, by taking trust mortgage 
notes, who were the debtors, the amount of the debts, 
and the date of the settlement. 

“Ans. On Nov. 20, 1874, gave for A. & 

W. Sprague Manufacturing Company 

draft on Hoyt, Sprague, & Co. . $2,500 
Jan. 18, 1875, gave on A. & W. Sprague 
Manufacturing Company interest account 
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to Wm. Sprague, guardian of Byron 
Sprague’s children . ! ‘ 
Gave, Jan. 29, 1875, on A. & W. Sprague 
Manufacturing Company draft on Wight 
& Tillinghast . , 
Jan. 30, 1875, gave on A. & W. Sprague 
Manufacturing Company draft on Hoyt, 
Sprague, & Co. : : 
Feb. 25, 1875, wave on A. & W. Sprague 
Manufacturing Company draft on Tloyt, 
Sprague, & Co. ) ' : : 
March 5, 1875, gave on A. & W. Sprague 
Manufacturing Company draft on Hoyt, 
Sprague, & Co. , : , ; 
March 29, 1875, gave on A. & W. Sprague 
Manufacturing Company draft on Hoyt, 
Sprague, & Co. : . 
April 24, 1875, gave on A. & W. Sprague 
Manufacturing Company draft on Hoyt, 
Sprague, & Co. ; 
May 14, 1875, gave on A. & W. Sprague 
Manufacturing Company draft on Hoyt, 
Sprague, & Co. ' | 
May 28, 1875, gave W. HL. Jackson & Co., 
for William’ Sprague account , 
May 31, 1875, A. & W. Sprague Manufact- 
uring Company draft on Lloyt, Sprague, 
& Co. ; ‘ . ° ; ; 
Aug. 20, 1875, A. & W. Sprague Manufact- 
uring Company guarantee of balance due 
on E. C. Gallup’s note —. , 
Sept. 12, 1875, for A. & W. Sprague Manu- 
facturing Company draft on Hoyt, 
Sprague, & Co. a we : 
Jan. 18, 1876, A. & W. Sprague Manufact- 
uring Company draft on Hoyt, Sprague, 


& Co. ; ; : : : 


550 


10,000 


0.000 


10,000 


0,000 


5,000 


10,000 


0,000 


750 


0,000 


£7,950 


5.000 


2,000 


March 27, 1876, A. & W. Sprague Manu- 
facturing Company endorsement, and 
Amasa Sprague for benefit of A. & W. 
Sprague Manufacturing Company 5,000 
Jan. 26, 1876, gave Mason, Dawley, Whea- 
ton, & Co., for one error in bill of July 
29, ISTO. ) , . ) : 200 


Total ; ;, ee S121.950” 


All the foregoing were settled by the aforesaid 
mortgage notes which were borrowed as aforesaid 
from said Quidnick Company prior to Aug. 1, 1874, 


in settlement of its debt. 


" Cross-Int. 70. Wow were the notes above re- 
ferred to paid to the Quidnick Company ? 

“ Ans. By returning the same amount in mortgage 
notes which had been regularly issued prior to Aug. 
rE fore. 

We give some testimony which preceded and 
followed the questions which Chafee declined to 
answer in order that the court may see how mate- 
rial those questions are to enable a full examination 
of the provisions of the trust deed. We have shown 
$17.550,754.30 of the property unaccounted for. We 
have shown that there were cash assets more than 
four times the payments of interest and dividends on 
the principal of trust notes, and we have shown that 
So, 168,500 of the notes are unaccounted for. We 
have shown that Chafee, the treasurer of the (Juid- 
nick Company, used to borrow the trust notes of that 
company to pay the debts of non-assenting creditors 
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“These notes were placed in the hands of the 
trustee to be by him used and applied to the pay- 
ment or retiring of such of the present outstanding 
indebtedness and liabilities aforesaid as the holders 
thereof shall, wtiin nine months from the date of 
these presents, bring in and surrender and discharge 
or agree to extend, forthe term, and according to the 
provisions of said notes.” (Ree., p. 11.) 

Record, p. 557, Chafee testifies as follows: — 


‘ Oross-Int. 73. Who paid for and out of what 
fund was the money paid to make the purchase of 
the title derived from the National Bank of Com- 
merce, of New York, which is vested in Messrs. 
Kimball, Robinson, & Jackson? 

“ Ans. I, as trustee, paid for that title with the trust 
estate fund, by order of the creditors held at a cred- 
itors’ meeting.” 


It is thus seen that Chafee had paid out the trust 
notes to non-assenting creditors to a large amount. 
They must have been non-assenting, because he did 
not take up the notes and draft, in case of the Bank 
of Commerce. We see that as treasurer of the Quid- 
nick Company he borrowed of it notes which had 
been paid to that company by him as trustee for the 
amount of the inécbtment of the A. & W. Sprague 
Manufacturing Company to the Quidnick Company, 
which we find from the report of the creditors (Rec., 
p. 400) was 8507,000; that then as treasurer of the 
Quidnick Company he paid non-assenting credi- 
tors of the A. & W. Sprague Company by bor- 
rowing those notes. He bought the claim of the 
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National Bank of Commerce, of New York, of 
$118,000 with those borrowed notes, and then paid 
the Quidnick Company as he swears with notes regu- 
larly issued before Aug. 1, 187 

W ould it not be desirable to know, and will the 
court not want to know, by what right Chafee could 
issue reyularly any notes prior to August, I8i4, ex- 
cept to assenting creditors, and how he managed to 
borrow those notes from assenting creditors to repay 
the Quidnick Company for the notes that it had 
loaned to Chafee to buy the Bank of Commerce 
claim? Such a transaction we cannot understand. 
Ile further swears, in answer to questions asked him, 


as follows: — 


° Cross-lnt. 72. State for what class of indebted- 
ness you issue the trust mortgage notes as collateral 
and the amount of the notes so issued as collateral. 

“Ans. I decline to answer that question 07 account 
of the re at labor revolre d in ANSWEPING — 


What does this sworn testimony mean except that 
so much, so great amounts, and in so many instances 
the trust notes had been issued as collateral for some 
classes of indebtedness, either his own or that of the 
erantors, that it will be too great labor to ascertain 
those facts. 

The court below sustained him in that answer, and 
refused to require him to give the information de- 
sired, but give no grounds for so doing. 

Therefore, the case stands in this posture: The 
trustee under this deed has issued so many of the 
notes which were given him to be used only for the 
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purpose for which the trust was made, for other and 


illegal uses, such as collateral security for his own or 
other’s debts, that it will be so great labor to tell how 
many, that he is excused from answering. 

That is, a court of equity will not compel a trus- 
tee to answer to the creditors for whom he is indi- 
rectly trustee for the surplus, what he has done with 
the trust notes which he might be called to account 
for; and also is not required to tell how much of the 
trust property he has sold and what he has done with 
the proceeds, : 

We submit it is a principle of the practice of 
equity law to hold that when a trustee declines to 
answer as to the execution of his trust in any partice 
ular, it is a badge of fraud. 

We see by this testimony the trustee stands in 
this position: Ile has sold, or otherwise disposed of, 
all the personal property of the A. & W. Sprague 
Manufacturing Company, so that he has none in his 
hands qr possession, directly or indirectly, Dee. ie 
IS75, when he made that affidavit to prevent its 
attachment (Ree., pp. 487-488). The committee of 
creditors have found that in 1875, just before he 
took possession of the property, the company had 


claims for: — 


Cash advanced to other companies —. SUS2,000 
Personal manufacturing property In 
various mills and print-works, includ- 


ing prints and goods in store. 1. F00,000 
C'ash on hand 180.000 
Bills receivable (considered good ) 60.000 


Accounts receivable (considered good), 240,000 


Morgan mill estate 50,000 
City of Augusta bonds , 26 OOO 
Land in Kansas and elsewhere, cost- 

ing $124,000, estimated at ' 50,000 
Thus we have assets amounting to : $3.569,000 


which could have been readily con- 
verted into cash, and which, together 
with theamount we have before stated. 10.498 S807 


makes atotal of . : ~ §13B.867.897 


Now, what has become of all this property? We 
have already seen that Chafee says it has been sub- 
stantially all sold, and yet accounts for no return up 
to the time of giving his testimony, which was last 
given in 1884. The court, in Austin v. Sprague, re- 
lies upon this state of things as showing that the 
creditors’ advice, in having this trust deed made, was 
good. What says this court to that proposition? 

In all these transactions both assignors and assign- 
COS contemplated the bankruptey law, and made 
twice over conveyances to Chafee for the purpose of 
vetting rid of that law. 

| agree that it has been decided by this court that 
acts and fraudulent proceedings in view of the bank- 
rupt law cannot be taken advantage of as against the 
debtor, except by the assignee; but here we are deal- 
Ine, not with the debtors, but with the proceedings 
of the debtors and their assienee, to see whether they 
were In good faith or fraudulent as to their creditors. 

lor the first time have acts of bankruptcy by 
debtors in conveying their property been set up as 
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an evidence of good faith toward their creditors and 
as a justification of such act. 

Suppose on this thirty-first day of October, when 
the mills were stopping, their paper had gone to pro- 
test more than fourteen days before, an act of bank- 
ruptcy clearly, the Spragues by a voluntary act had 
gone into bankruptcy, three proper assignees had 
been appointed, and under the stringent and efficient 
provisions of this law this estate had been wound up 
as would have been done substantially within two 
vears at the furthest, for no long and tedious cases 
of litigation would have made their appearance in 
that event. Would not this estate have left, as Will- 
iam Sprague says it would, if it had been properly 
managed, nearly two dollars for one of its debts? 

Again, in Austin v. Sprague it is claimed that the 
ereat numbers of creditors who are supposed to have 
assented to this transaction has a tendency to show 
vood faith and to rebut any inference of fraud. 

These creditors were very few for such an estate. 
They were scattered almost all over the United States. 
A large portion of them were in New York, and the 
only large creditor in New York that we hear of, the 
Bank of Commerce, did not assent. How many of 
them could have been at these meetings of creditors? 
Hlow many of them all at last, when all came in and 
took their notes, and Chafee says they were all but 
two of the creditors of the A. & W. Sprague Manhu- 
facturing Company, were there? There were only 
four hundred and forty-nine creditors. (Ree., p. 
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° Int. 1G. What amount and number of creditors 
came in under the trust mortgage deed of Nov. 1, 
A.D., 1875, and accepted the trust mortgage notes 
secured thereby ¢ 

" Ans. Four hundred and forty-nine creditors, to 
the amount of SS8.717.400.” 


With only 149 creditors, will the court have the 
kindness to consider why it was necessary for the A. 
& W. Sprague Manufacturing Company to have exe- 
euted 16,500 negotiable promissory notes, all bearing 
even dates with these presents, and made payable to 
the order of A. & W. Sprague, and by them endorsed, 
bearing interest at seven and three-tenths per cent., 
annually, until the principal sum is paid, whether at 
or after maturity, and all instalments of interest 
arrear to bear interest at the rate aforesaid till paid. 
; Said notes being of the amount and let- 
tered and numbered as follows, to wit: 2,000 thereof 
for S50 each, lettered A No. 1 to A No. 2,000, both 
inclusive; 3.000 thereof for SLOO, lettered B No. 1 to 
1B 3.000, both inelusive: 5.000 thereof for S200 each, 
lettered © No. Lto C No. 3,000. both inclusive: 
000 thereof for SsOO each, lettered D No. Lto D 
No. 5.000, both inclusive: 4,000 thereof for S1.000 
each, lettered EE No. 1 to E No. 4,000, both inclusive: 
and 1.000 thereof for $5,000, lettered Fo No. 1 to F 
No. 1.000, both inclusive, and all of which notes have 
been placed in the hands of said party of the second 
part, to be by him used and applied to the payment 
or retiring of such of the present outstanding indebt- 
edness and liabilities aforesaid, as the holders thereof 
shall, within nine months from date, ete. 
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What possible use was. there for 16.500 notes, 
of denominations from S50 to S5,000 each, to 449 
ereditors? And not only was seven and three-tenths 
interest to be paid on the notes, but if the interest 
was unpaid, that should bear the same rate, the in- 
terest thus compounded until paid. 

Does the court not perceive why two millions of 
those notes in addition to any possible indebtment of 
the Spragues were made, and what a speculation it 
was for somebody in buying up these small notes 
when issued? Were they not to carry on this busi- 
ness and pay the help with, for the future long space 
of time, as the deeds provide, during which it should 
be carried on? What better investment could any 
man make than in those notes if they looked at the 
immense property of the Spragues,— more than 
S19.000,000% If the S50 and S1LOO notes, 5.000 in 
number, were issued to the operatives of the 
Sprague mills to pay their past or future accruing 
wages, What an awful swindle this was upon those 
poor laboring men when Chafee only paid one instal- 
ment of 10 per cent. on the notes, and the interest for 
two years during ten years. Were not the creditors 
right when they asked that Chafee should be re- 
strained in the Cireuit Court of the United States 
from traflicking in these notes, as they shall here- 
after see they did? 


I desire further to call the attention of the court as 
bearing on the validity of the deed, to the mixing of 
the assets and the mingling of the payments of sev- 
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eral classes of creditors of different firms and individ- 
uals indiscriminately from the proceeds of the. 
property of the A. & W. Sprague Manufacturing 
Company. Afterwards, Hoyt, Sprague, & Co. 
became insolvent. They were thought to be solvent 
at the time of these transactions. 

All of the creditors of that company that chose to 
present their claims, as we have seen, supra, to a 
very large amount, were permitted to receive the - 
trust notes, although such claims came only from a 
secondary liability against William Sprague and 
Amasa Sprague as members of that firm. 

All of the creditors of the co-partnership of A. & 
W. Sprague, all of the creditors of the individual 
members of that firm and the stockholders were paid 
from these notes. 

Now, we submit whether we are called upon to 
argue the question whether a deed of a manufactur- 
ing company which postpones a portion of its own 
creditors and cCOnVeYS its property to a trustee to pay 
very many other classes of creditors of co-partnerships 
and individuals can be sustained in law, if there were 
no other reasons for attacking the validity of the 
conveyances. 

And so, in reverse, can the property of the A. & 
W. Sprague co-partnership be taken away from the 
partnership creditors and go to pay the debt of the 
Manufacturing Company or the debt of Hoyt, 
Sprague, & Co., or the individual debt of the partners 
on equal footing ? re 

[t is a very significant fact that so far as_ this 
record shows, while the debts of Hoyt, Sprague, & 
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Co. were brought in and received their portion of 
these assets after the failure, no portion of the assets 
of Hoyt, Sprague, & Co. were ever put into the 
fund out of which their debts were paid. 


Will not the court find difficulty in this deed in its 
want of marshalling of the debts of these several 
assignors and the neglect to marshall or collect the 
assets according to the rights of the different parties? 


[In Austin v. Sprague, the court says: — 


* Of course the property of one cannot be taken from 
his creditors to pay the debt of another. It appears, 
however, in this case, that there was a most remark- 
able confusion in the affairs of the grantors. ‘The 
business was carried on by the corporation; some of 
its property stood in individual names, while some 
of the individual property stood in the name of the 
corporation; payments had been made by each on 
account of the other quite indiscriminately; the in- 
dividual indebtedness was very small, and that of the 
co-partnership was chiefly on account of indorsement 
of the corporation notes.” 


se it so, as it was not, specially after the insol- 
vency of Hoyt, Sprague, & Co. When all these sev- 
eral concerns. became insolvent, under any law for the 
proper distribution of the property of those insolvent, 
should not the assets have been so marshalled as to give 
to each what legally belonged to him in the condition 
that his claim stood in relation to the claims of all? 
To this proposition the court in Austin v. Sprague 
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answers that in that case the creditor having a debt 
against the corporation did not suffer harm by the 
turning in of the balance of the private debts or 
corporate debts. Be that true; but how did this court 
know that fact in the absence of all accounts? 

Yet what is the character of the deed that permits 
and authorizes such results to be worked out under it? 
Is it a deed that can be sustained by a court of law 
ora court of equity? Given,the reason for not holding 
the deed void on that account, in the opinion, ceases 
as regards Randolph. His claim is against different 
parties, individual and corporate, and if he had taken 
the trust notes and assented to the deed, he would 
have thereby given up his claims against other parties 
and their property which, under proper administra- 
tion, would have paid his whole debt. 

There is another badge of fraud about these trans- 
actions to which L bee leave to call the attention of 
the court, because it has not been considered in the 


other cases. The total lability of the Spragues was 


reported by the committee to be S] l4tio b>. and ho 
more accrued after that. Indeed, when determined, 
they were only SS.851,400. On the 5ist of October 
il deed wis authorized to be made to the three trus- 
tees then selected by the creditors, a mortgage of 
S12.000,000 to secure the debts and liabilities of the 
corporation only. What was the exact form of the 
deed we do not know, except in so far as has been 
stated, because it was only a rough draft which has 
not been produced. 

That might have been a very proper deed and the 
$12,000,000 was not so much in excess of the 511,- 
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475443 as.to cause remark or suspicion; but no 
other debt after occurring, on the twenty-eighth day 
of November and the first of December a mortgage 
or trust deed and notes were authorized for $14,000,- 
OOO. What was the addition of more than $2,000,000 
for? Why was that large sum added? Because the 
scheme was then concocted not to have a pure mort- 
gage, but to put all the property beyond the reach of 
the creditors and to have notes enough to do the busi- 
ness which they authorized Chafee to carry on, and 
which he did carry on for seven years, with the 
Spragues managing it as they did before, and he 
wont tell us how many of those $2,000,000 of notes 
were used as collateral security for carrying on that 
business, although he so swears as to some, and the 
restsomany that it would be great labor to tell us all. 

If the deed of trust had stapped at $12,000,000 as 
the first mortgage authorized, then the difference be- 
tween that and the amount of the indebtedness as 
reported by the committee of creditors would have 
been so small that the notes might all have been 
exchanged with assenting creditors coming In at 
once, and no capital would have been left or secur- 
ity upon which money could have been raised. But 
by adding the $2,000,000, thus making the notes 
$14,000,000 in the deed to Chafee, the $2,000,000 
used as collateral would give credit to himself and 
the Quidnick Company in running the mills for ten 
years, Chafee being its treasurer. 

l agree that this case in regard to Chafee has been 
very carefully managed. It has been over and over 
said that he was the choice of the creditors, and to 
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prove that he calls Mr. William J. King as a witness, 
and the following questions were put to him by Mr. 


Chafee’s counsel (Rec., p. 463):— 


° Tnt. 39. Whether or not you, in your individual 
capacity or as chairman of the committee, made any 
objection to the appointment of Mr. Chafee as 
trustee 7 

Ans. No, sir; I did not. 

"Int. 40. Whether or not any members of the 
committee made any suc ‘h obje ction, cither to you or 
to the officers of the COrpors ation, within your knowl- 
edee ? 


< Ans. No. sii 


See how a word or two of cross-examination dis- 
pels that theory thus attempted to be proved! 
(Kee., p. 404)— 


* Cross-Int. 48. State whether or not the commit- 
tee of which you are a member were consulted 
regard to the appointment of Mr. Chafee as trustee, 
before the execution of the trust deed? 

Ans. They were not. 

* Cross-Int. 49. Are you a party - asuit or bill 
In equity brought by a laree number of the creditors 
in the A. & W. Sprague Manufae moos Company to 
remove Mr. Chafee from his trust? 

“Ans. No, sir. 

™ Ree- Direct Int. a”, Do you recollect whether or 
not the committee of creditors published a card in re- 
lation to Mr. Chafee’s appointment ? 

Ans. Ido not recollect. 


The court will permit me to cite the case of La- 
tham v. Chafee, before the Circuit Court of the 
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United States in Rhode Island, Federal Reporter, 
pp. 020-525, as it has a bearing upon two points in 
this case. 

First, as to whether the pendency of a suit in 
equity In a State court can be pleaded in abatement 
or bar of a like suit involving the same subject 
matter, and between the same parties, in a Federal 
court, which was decided after elaborate considera- 
tion, and the citation of authorities in the negative, 
as this court has said is in accordance “ with the 
great weight of authorities,” and that that rule of 
law was applicable in a court of equity upon a 
petition by creditors to remove a_ trustee. 

In the same case a motion for injunction upon the 
trustee was had, and for the appointment of a re- 
ceiver upon an allegation that Chafee was purchas- 
ing and selling the trust notes. Upon that part of 
the case the court ordered with respect to the traf- 
fic in the trust note as follows: — 


“ We are of the opinion that the trustee should be 
enjoined from purchasing or selling the same until 
further order of this court.” 


This case was heard in 1881. ‘The court will see 
that there might have been another reason why 
Chafee managed to continue this business for his 
own profit, and run down the value of the notes so 
that he could speculate in their purchase and sale. 


ne a ee eal ede 2 Br a 


* MER ABE os! A iy Aa Bg! ie i: NES EIN, LNG ITI SRE EE NE LAL AI 


a a i ee ge 


% * 
alec Rees aaa 
OB ee s 


* esael ~ 
Be 4 - 
a 


]44 


Tue Errecr or tue Four ASSIGNMENTS OF 
ApriLt 6, 1874 


We now bee leave to claim the attention of the 
court to the four deeds of assignment in trust, dated 
April 6, 1874, which in several of their provisions 
have been decided by the learned courts whose de- 
cisions we have quoted setting aside the conveyance 
of November | as invalid, and perhaps we should 
content ourselves with those decisions. But there 
are one or two considerations outside of what those 
courts examined to which we will address ourselves. 

The trust deed of November, as we have seen, con- 
tains the following provisions (Rec., pp. Ll, 12): — 


“ Now, therefore, said parties of the first part | the 
A. & W. Sprague Manufacturing Company, Win. 
Sprague, Amasa Sprague, and the A. & W. copart- 
nership |, in consideration of the premises and ef the 
trusts hereinafter declared, and in further considera- 
tion of one dollar to them paid by said party of the 
second part, do hereby ZIVe, grant, bargain, sell, and 
convey unto the said party of the second part, his 
heirs, executors, administrators, and assiens, all the 
property, real, personal, and mixed, not exempt from 
attachment by law, which the parties of the first part 
or any or either of them have and hold.” 


It then describes certain properties specifically, and 
concludes with this clause: — 


“ And also all other the estate and property, real 
ana personal, of every name and nature, not exempt 
from attachment by law, wherever situate and by 
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whatsoever muniments of title evidenced, which any or 
either of the parties of the first part have or may be 
entitled to in possession or action, reversion or re- 
mainder, together with all goods, stocks, and sup- 
plies, manufactured, unmanufactured, and in process 
of manufacture, and all fixtures, machinery,tools, and 
other personal property of every kind which said A. 
& W. Sprague Manufacturing Company may at any 
time, or from time to time hereafter have, either in 
lieu of or in addition to those now on hand, but ex- 
cepting from this conveyance all shares of capital 
stock in any and every corporation, wherever located, 
belonging to any or either of the parties of the first 
part, the same to be transferred to said party of the 
second part, upon his request in writing, by way of 
pledge and collateral security, to secure the perform- 
ance of the conditions of this instrument.” With a 
proper habendum, ete. 


Everything of property of the grantors, real or 
personal, was thereby conveyed, so that nothing re- 
mained in the grantors, with the exception of a possi- 
ble right to redeem the corporate stocks held by the 
grantors from a mortgage of $14,000,000. The deeds 
of assignment of April 6, 1874, are identical mutatis 
mutandis, and they 


* In consideration of the sum of one dollar to them 
paid, grant, assign, bargain, sell, alien, release, and 
‘confirm > unto the said Zechariah Chafee, his heirs, 
executors, administrators, and assigns, all their right, 
title, and interest, legal or equitable, in or to all the 
property of the gran‘tors described or referred to in 
the trust deed of mortgage, dated on the first day of 
November, 1873, made by the grantors to the grantee, 
in or to any and all estate, real, personal, or mixed, 
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of every name and nature. wherever situate, not ex- 
empt from attachment by law,” with a proper habeu- 


dum. (Ree., p. 09.) 


The first question which strikes one is, are not all 


these deeds. whether of Nov. 1. 1873. or the four of 


April 6, 1874, if they convey anything, valid as be- 
tween the erantors and erantee, whatever may be 
their validity as to third parties as agaist the 
Statutes of Elizabeth? 

Bump on Fraudulent Conveyances, p. 442, ef seq., 
lays down the rule: — 


“A fraudulent transfer is good as against the 
grantor, his heirs, executors, administrators, agents, 
parties Claiming under him, and his vendees and 
grantees. . . . The title of a fraudulent grantee 
Is not only eood orainst the debtor, but it is also 
good against all parties except creditors.” 


We are relieved from further discussion of this 
proposition as regards these deeds, so far as the laws 


of Rhode Island are concerned, because the case of 


Gardner v. ‘The Commercial Bank, supra, decided 
them. 

The court, Durfee, C.J., says: — 

“ Previous to the enactment of Chap. 725 | passed 
June Session, [878], it was settled that an assignment 
or other conveyance, Invalid as to creditors, because 
made to hinder, delay, or defraud them, was never- 
theless valid as between the parties to it, and as 
against everybody except creditors and bona fide pur- 
chasers for value.” 


Bean «. Smith, 2 Mason, 252. 274. 
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Randall v. Phillips, 5 Mason, 378, 388. 
Porter v. Williams and Clark, 9 N. Y., 142. 
Brownell v. Curtis, 10 Paige, 210, 211. 
Chapin v. Pease, 10 Conn., 69. 

Maiders v. Culver’s Assignees, 1 Dug., 164. 


It follows, of course, under the law as it existed 
previous to the enactment of Chap. 725, that the 
assignees under the earlier assignment, when they 
accepted that assignment, took all the property which 
the assignors had to assign, except what was exempt 
from attachment, to be held by them upon the trusts 
declared i the assignment, and consequently that 
they could acquire no new title to that property 
under the later assignments. ‘The whole effect of 
the later assignments would be to pass property 
afterwards acquired, or which, being previously ac- 
quired, had afterwards become attachable, or which 
might accrue to the assignors as a resulting surplus 
under the earlier assignments.” See authorities 
quoted. 

It would seem, therefore, that as the Spragues had 
nothing to convey, and as Chafee had nothing more 
to get by these deeds, they were very harmless per- 
formances in everything which relates to the rights 
of the creditors; in that regard, they left everything 
in the condition it was before they were made. 

It is to be observed that if we regard these deeds, 
as we must do, as deeds “ of further assurance ” coy- 
enanted for in the trust deed, because they ~ release 
and confirm ” the titles of the trust deed, then the 
provisions must be held to be a part of that deed, to 
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be construed with it. Their provisions make that 
deed more onerous upon non-assenting creditors, 
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and more objectionable as giving rights and privi- 
leges to the grantors and excinpting the trustee from r 
liability, and extending the time in which their prop- 
erty shall be kept from their creditors, than do the 
correlative provisions of the trust deed. The deeds 


say :— 


“In trust, to sell the same at public or private sale, 
and convert the same into money, and the proceeds 
thereof to apply, — 


First, to the payment in full, if sufficient, other- 
wise ratably, of all the claims against us (the | 
Spragues) which have or shall, within nine months 
from the first day of November, 1875, be brought in 
and extended for the term of time provided in said o 
trust mortgage, with authority in said trustee to 
make earlier payments than in three years’ time of a 
part or the whole of the same, under the provisions 
of the said deed of mortgage, dated Noy. 1, 1873, or 
of this or any other preceding instrument.” 


This provision requires all the creditors to come 
in within nine months, or they are to receive no pay- 
ment whatever of their debt. This takes away the 
only characteristic that the trust deed ever had as a 
mortgage forthe benefit of non-assenting creditors, be- 
cause they are coerced to come in within nine months 
to get anything. Indeed, what is called the defea- x 
sance of the mortgage makes the redemption possible 
only by the payment in full of the mortgage debts. 
The next provision is that the residue of such pro- 
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ceeds to apply in full, if sufficient, otherwise ratably, 
| to the payments of all our other creditors. 

| The next provision is that the trustee shall sell and 
f dispose of any or all portions of the property con- 


—— 


veyed to him by or under this agreement, or any 


messes 


- previous trust, from time to time, as soon as reason- 
ably may be. 

That obliterates the provision of the trust deed 
that twenty per cent. of the creditors may at any 
time require a sale, leaving it wholly to the discre- 
tion of the trustee. 

The next provision is still more onerous: In Austin 


v. Sprague, the court held that the provisions for run- 
ning the mill was only what the law would imply, 
giving proper time to wind up the business. But 
. the business had then been in the hands of the trus- 
tee more than five months, and this provision was 
that he should hold and run the mills as long as he 
chose, or allow the grantors to run the same, or any 
part thereof; and in case the same are run by him, or 
anybody else, he shall not be liable, personally, for 
expense or loss arising therefrom, but the same shall 
be chargeable to the trust fund vested in him. 

Can it be thought that a deed made by grantors to 
their trustee, that he shall run their business as long 
as he chooses, or suffer the grantors to run that busi- 
ness as long as they choose, and then that he shall be 
responsible for no losses or defaults the grantors may 
be make, or that he may make, whether they are made 
by his own wilful default or fraud, or the grantors’ 
wilful default or negligence, or otherwise, the trustee 
shall not be liable, but the same shall be chargeable 
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to the trust fund vested in him, is a provision that 
never has been, and we respectfully submit never will 
be, sustained in any deed of assignment or mortgage 
in trust in the nature of an assignment, by any 
court. 

A very curious question of importance is raised by 
the condition of the liabilities of the Spragues under 
the laws of Rhode Island, which, so far as we are 
advised, never has been called to the attention of 
any court which has had this deed under considera- 
tion, nor are we enlightened by any authority upon 
it, if any, either in England or in the State courts of 
this country, because it arises only under the Statutes 
cf Rhode Island, the charter and peculiar acts and 
doings of the Sprague Manufacturing Company, its 
stockholders and creditors. 

The General Stat. of Rhode Island, Chap. 142, Sect. 
14 (see App. p49), provides that the whole amount of 
the debts which any such corporation shall at any 
time Owe SHALL NOT EXCEED THE AMOUNT of its 
capital stock actually paid in, and in case of any ex- 
cess the directors under whose administration tt shall 
happen shall be jointly and severally hable to the 
extent of such excess for all the debts of the company 
then existing, and for all that shall be contracted as 
long as they shall respectively continue in office, and 
until the debts shall be reduced to the amount of the 
capital stock of such company paid in. This pro- 
vision applies to the Sprague Manufacturing Com- 
pany,as it was in force at the time of the organization 
of that company. 

The capital stock of the Sprague Manufacturing 
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Company was fixed at one million dollars, actually 
paid in, but no regard seems to have been given at 
any time to this provision, and, as we have seen, its 
debts at the time of the authorization of the mort- 
gage deed of October 31, 1873, exceeded eight millions 
of dollars, and its debts had for years greatly’ been 
in excess of the sum of its capital stock. 

The first question: which presents itself is, whether 
the company could owe any debts in excess of that 
amount in defiance of the express inhibition of the 
statute permitting its existence. Several cases have 
heen presented to the courts as to whether claims 
illegally and irregularly authorized by the officers of 
the company could be collected from the property of 
the company, and the decisions of the courts have 
not always been uniform. ‘The doctrine of ultra 
vires has been frequently applied. 

Hlow will the court: hold under this. section where 
the vires is not only ultra, but actually taken away 
by law from the corporation to do such act? 
Specially where the same statutes provide a remedy 
for the party aggrieved, making the directors jointly 
and severally liable for debts so contracted, and re- 
quiring public notice to be given so that whoever 
deals with a manufacturing company in Rhode Island 
shall know by public law that if his claim is in excess 
of the capital of the company, it is the, debt of the 
directors. 

By Sect. 11 (App. p/ég, the company is required 
to file in the town clerk’s office of the town where 
the manufactory is established, annually, on or before 
the fifteenth day of February, a certificate signed by 
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a majority of the directors, truly stating the amount 
of its capital stock actually paid in, the value as last 
assessed for a town tax on its real estate, the value 
of its personal assets, and the amount of its debts 
and liabilities on the thirty-first day of December of 
the year next preceding. 


Section 18 provides: “If any certificate made, or 
any public notice given, in (suance of the provi- 
sions of this chapter, shall be false in any material 
representation, all the officers who shall have signed 
the same, knowing it to be false, shall be jointly and 
severally liable for all the debts of the company con- 
tracted whilst they were stockholders or officers 
thereof.” 

The court will observe that the other stockholders 
are excepted from that liability, so that it is not pro- 
vided that all stockholders of the company shall be 
liable at all events for all such debts. 


Section 19 (App. p. ). The act provides that 
when the officers of any manufacturing company 
shall be lable by the provisions of this chapter to 
pay any of the debts of the company, any person to 
whom they may be so liable may have an action on 
the case against one or more of the officers, and the 
declaration shall state the claim against the company 
(not debt) and the ground on which the plaintiff ex- 
pects to charge the defendant personally, and such 
action may be brought notwithstanding the pendency 
of an action against the company for the claim or 
demand, and both actions may be prosecuted until the 
plaintiff! obtains peyvment. 
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It will be observed that the statute makes a claim 
in excess of the capital stock a distinct separate 
cause of action against the offending officers, but no- 
where enacts that such claim shall be a debt of the 
company; but on the contrary when it provides, as it 
does in section 23 (App. p.47@) that any officer of 
the company who shall pay any debts of the com- 
pany under the provisions of this chapter may re- 
cover the amount so paid against the company for 
money paid for their use in which case, the property 
of the company only shall be taken and not that of 
any stockholder. 

[It will be observed further that this provision is in 
favor of officers who are made liable for not filing 
certificates or otherwise doing their duty, but all 
the other provisions are as to directors only. 

The provisions of this chapter are unique so far as 
we are advised. ‘These questions in the form they 
arise under the Statutes of Rhode Island cannot be 
presented under the statutes of any other State, 
authorizing the organization of manufacturing 
corporations. We are left without aid from the 
decisions of the courts in Rhode Island as we find 
no decisions there, even indirectly, bearing on the 
question whether an excess of claimed indebtment 
beyond the capital stock is a debt against the company 
in spite of the statute which enacts that it shall not 
exist. 

We do not care, however, to discuss that question 
further, but come to what may be a more important 
question arising in the case at bar, whether, under the 
provisions of the statutes, the person and property 
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of the shareholders shall be liable for this excess of 
debt? specially, whether the stockholder can be said 
to owe the debt before it has been judicially ascer- 
tained that such debt exists or can exist by some form 
of judicial determination. 

‘To illustrate the position which we maintain, that 
the stockholder does not owe any such debt, let us 
suppose an attempt to have a stockholder declared a 
bankrupt as being an insolvent person, and the only 
evidence before the Commission is that the supposed 
insolyent is a stockholder in a corporation like the 
one we are considering and the claims upon it largely 
exceeded its capital stock; admitting an act of bank- 
ruptcy, does this prove insolvency, so that a decree 
of bankruptcy would be justified ? 

We see that the statute forbids the company to 
owe any such debt. We see that a special remedy ts 
given to the claimant thereof against the class of 
officers, the directors, who have brought this burden 
upon the company against the provisions of the law. 

Why should the entirely innocent stockholder be 
held equally guilty with the offending officers in a 
like penalty, for what the company cannot do by law, 
and the officers are punished for doing, but only in a 
like penalty. $ 

The liability of any stockholder for the debts of a 
corporation is a statute liability only. 

Whitman rv. Cox, 26 Me., 335. 
Slee +. Bloom, 19 Johns, 456. 


The claims of an honest creditor for such excess is 
to be favored because he is innocent, and he may 


Jo 


have, possibly, an equitable claim against the com- 
pany because of his good faith and innocence in its 
contraction. Why will not the like good faith and 
innocence of the stockholder in the same matter 
reach as far in exempting them. ? 

We have seen that the statute does not hold the 
stockholder to any contribution to the officer who 
pays this demand, because clearly it is in the nature 
of a penalty. 

if we are right, let us apply the condition of the 
affairs of the Sprague Company to the case at bar. 
The defendants make claim against the steck of 
Fanny and Mary Sprague, because they were their 
creditors. The case finds, ubique, that Fanny and 
Mary Sprague from the beginning owed no debts 
and had no creditors at the time of the execution of 
the trust deed save those of a secondary character 
arising from their being liable as stockholders for the 
debts of the A. & W. Sprague Manufacturing Com- 
pany. The burden of proof, then, is upon the 
defendants to prove such liability, which they do not 
do, and which Fanny and Mary have not acknowl- 
edged so far as the defendants are concerned. 

Let the defendants prove their liability. Their 
only claim of proof must be “because the company 
owed debts on the fifteenth of February, 1873, which 
these ladies were bound to pay because they did not 
file a certificate in the proper office, and the several 
statute steps requisite to, relieve them from liability. 
Let them prove it. Their duty is to establish that 
fact, and get a judicial determination of it in their 
favor before they can set it up here. 


ere 
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Perhaps we might stop there; but if there can be 
any state of facts which shows or tends to show that 
they are not liable, then the defendants’ case is not 
proven. Suppose, as the fact undoubtedly was, as is 
shown by the Report of the Committee, that the com- 
pany owed only commercial paper, and that they had 
been carrying in their business a large amount, several 
millionsofsuch paper payable at short dates, for many 
years. The panic of 1875 did not increase their indebt- 
ment, but only crippled their means of raising money 
to carry it. Assume for the illustration that the com- 
pany owed on the fifteenth day of February, $5,000,- 
YOO, contracted before the thirty-first of December, 
i875. If we are right, the company thereafterwards 
could contract or owe no new debts, because their 
debts were already in excess of their capital stock, 
for which their stockholders would be liable individ- 
ually. Assume that the commercial debts, and none 
other are shown in the record of longer date than 
four months, had been paid. Then could these ladies 
be Hable for any subsequent or precedent debt? If 
we are right in our view of the law, they could not. 
The debts’prior to the fifteenth of February had all 
been paid by the company which had the benefit of 
them; of course there could be no claim on the ladies 
for those so paid, and we submit that none could be 
contracted by the company, owing more than a mil- 
lion all the time, afterwards, for which these ladies 
would be lable. 

This outside the question whether there must not 
be a judicial determination of the fact that the com- 
pany owed the debt before they can be charged 
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secondarily and collaterally with certainty, thus 
being liable. All this supposed liability of these 
ladic¢s as stockholders is admitted to be secondary. 
and therefore can be made primary in the manner 
prescribed by the statute, and in ho other. 

by the statute only their liability is made primary 
after a judgment against the company, or by a bill 
in equity. ‘Phere were and have been no judgments 
against the company shown upon this record except 
by non-assenting creditors several years afterwards, 
of which the plaintiff was one. It is true that a pro- 
vision of the statute permits an execution against 
the company for a debt to be levied upon the persons 
and property of stockholders; but the very judgment 
on which the execution is issued against the company 
determined that question, if the party levied on is a 
stockholder, and he who levies does so at his peril as 
to the truth of that fact. 

‘T’o hold these parties or their property, the defend- 
ants must make good their claim by competent proof 
in a proper court, as they have not done in this court, 
that these ladies owed any “ debts,” or were in any 
way indebted to anybody. 

There is another consideration in this regard to be 
submitted to the court. 

The directors of this company had clearly rendered 
themselves liable, upon the facts abundantly proved, 
to this whole debt of eight millions of dollars, and 
they held a majority of the stock. Can they throw 
off this burden from themselves when it becomes 
unbearable by making any sort of conveyance of 


the property of the company, and thus to relieve 
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themselves from their statute liability? Can the 
Spragues put all their partnership property into 
hotch-pot and beyond the reach of their partner- 
ship creditors to aid in accomplishing this end? 
Nay, can they, being insolvent, put their individual 
property beyond the reach of their private creditors 
for the purpose of relieving themselves from its 
penalty? For illustration, suppose a debtor is under 
a penalty, and he conveys all his property in trust to 
a party to pay that penalty, he taking what is left, 
will such a transaction as that stand the serutiny of 
the law? and without pursuing this topic further, was 
not the transactions of Noy. 1, 1873, exactly the case 
supposed ? 

It will be remembered that the trust deed of No- 
vember 1, excepts from its operation all capital stocks 
owned by the grantors in any corporation, and that 
such stocks are to be transferred to the trustee upon 
his request. This is claimed to have been done. 

The four deeds of April 6, 1874, by the A. & W. 
Sprague Manufacturing Company and the A. & 
W. Sprague Copartnership, Amasa Sprague, and 
William Sprague (there are no deeds from Mary and 
Fanny), will convey whatever rights in equity to 
redeem those stocks, if any, that remain in_ the 
erantors of these four deeds to Chafee, assuming the 
deeds should not be void in themselves, or as a part, 
in fact, of the trust deed and to be construed as a 
part of it. 

We submit several considerations showing that 
these deeds cannot operate to transfer those stocks: a 

l. If the transfer of those stocks as collateral have 
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been made “on his request in writing” to Chafee, 
then either under the General Law or the charters 
of the several companies, he is not an owner of the 
shares entitled to vote and act upon them; that 
power, without anything farther, would remain in 
the grantors so transferring their stock pledged as 
collateral security and no default having been 
claimed. | 

Indeed, the Record shows, so far as the A. & W. 
Sprague Manufacturing Company was concerned, 
the assignors remained members, and a part of them 
officers, of that corporation. As to the Quidnick 
Company, William Sprague remained as president 
down to 1883. 

The charter of the A. & W. Sprague Manufact- 
uring Company and that of the Quidnick Company, 
which is identical in words, and even in date, provides 
as follows: (.App., )). iF Re 2 la Pe 

Thus it is seen that restrictions’ by law in the 
charters, every share of such stocks had a len upon 
it by the company for all debts due the company by 
the stockholder, and the A. & W. Sprague Company 
primarily owed the Quidnick Company $307,000, and 
no transfer could be made by the A. & W. Sprague 
Manufacturing Company, or by William or Amasa 
Sprague as they were liable for that debt, as direc- 
tors, until those debts were paid. 

Again, no share could be sold by the stockholder, 
for any price, until ten days’ notice had been given 
to the company of the price he would sell it for, and 
a refusal was, by law, given in the company to buy 
the stock at that price. The Record shows no such 
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notice was given at any time by any of these parties, 
to any company, of the intention to make such sales, 
and the price asked, in any case set forth in this 
Record, and certainly it is not pretended that any 
such refusal was given, either when the shares of the 
company were attempted to be transferred as col- 
lateral, and still more certainly no such refusal was 
given after or before these four deeds of April 6th. 

In case of a transfer as collateral, either to secure 
the performance of covenants in the trust deed of 
November 1, or for the payment of that trust mort- 
gage, we do not see how a refusal could have been 
given to the company whose stock was so transferred, 
such as the statute requires ; that refusal must have 
been, if given, to buy the stock at many, many thou- 
sand dollars, so that it would appear that the charter 
intended that there should be no power of transfer of 
such stock as collateral or otherwise save as therein 
provided ; certainly not, in so far as to make the 
pledgee a member of the company. 

This view will be very much strengthened when 
we contemplate the situation of affairs when these 
two charters were,made, The whole property of the 
elder Spragues, Byron and William, was held jointly 
in the nature of a partnership. After their decease, 
and their property was divided, these two companies 
were organized, and the distribution of the derivative 
shares of the heirs or devisees were all put into the 
two companies. The part of their many thousands 
put into the Quidnick Company was intended to have 
been adjusted in such form ds to make provision for 
the future. of all those, certainly, who did not intend 
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to carry on business affairs; so the Quidnick Company 
never had, from the date of its charter and organiza- 
tion, any debt, nor did any of its stockholders, save 
William and Amasa, to comparatively small amount, 
transact any business, and of the eight millions of 
securities issued by the Spragues there was no piece 
of paper extant of the Quidnick Company, nor any 
of its stockholders, save William, except such see- 
ondary liabilities as arose by reason of their being 
members of the Sprague Manufacturing Company. 
All meant to keep this property, received from their 
ancestors, in the family wholly, and to have no stock 
in any way sold except to themselves ; therefore these 
carefully drawn provisions, which were sanctioned by 
the Legislature, and enacted as parts of the organic 
law of the said companies. : 

There was, therefore, no way in which their stock 
could be otherwise sold, except by due process of law, 
brought by a creditor against a stockholder, and then 
they had the option of paying that debt, and holding 
the property intact to themselves. 

The statute provides shares shall be transferable 
on the surrender of the old certificates upon the books 
of said corporation, in such form and manner as said 
corporation shall prescribe. In all these transfers no 
surrender of the old certificates were made. The by- 
laws, Rec. p. 407: “See. 7. Transfers of stock may 
be made on the books of the corporation, and signed 
by the holder or his attorney, on the surrender of the 
old certificate, ete.” 

If we are right, how could any stock be sold in dis- 
regard of these enactments by the Legislature and 


the corporations? 
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which Call he mace to our propositions. 


We see but two possible answers 


That these 


refusals as to the transfers are set out in the Record. 


that the company might have waived them, and that 


if the officers entered any transfers upon the hooks. 


that would be a waiver. 


Qur reply to that is, that a 


matter of such importance could not be waived except 


by the direct action of the company at a meeting of 


its directors or of its stockholders. We 


last onlv would be effeetual. 


Suftice it te 


is no evidence of any such waiver. 


think the 
» say there 


llowever that may be, in regard to other transfers 


of stocks, either as collateral or otherwise, there is no 


evidence showing any transfer of the stocks claimed 


in this bill, and that is as far as we need to go in this 


part of our case. 
As to the deeds of April Oth, there is nothing that 


shows that they ever were recorded on the books of 


the company. 


No mention is made in these deeds 


of anv intent to transfer these stocks so as to put 


either of 


these companies on notice. 


No eptries 


were made on the books of the COMLPany of suen 


transfer 


issued, 


of 


or 


these 


old 


stocks, and no certificates were 


certificates 


surrendered. 


Indeed, 


Chatee never held any certificates ol these stocks: 


none was ever delivered to him at anv time. 


Amasa Sprague testifies that all the certificates 


remained in the safe of the company precisely “AS 


they had been deposited for safe keeping there years 


before, and that as to the transfers upon the books. 


they were only there for the purpose that to the 


erantee if they were attached as in his possession the 
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transfer could be shown, if they were attached as the 
property of the trustee, need not be shown by taking 
out of the book a certificate of transfer, it could be 
shown that they were not in his possession See 
Amasa Sprague’s testimony( Ree. p. 180. Int.35. App. 
). ). In this he is confirmed by Chafee, from the 
fact that Chafee swears by his affidavit (Ree. p. 488. 
App. ), that he had no property of the A. & W. 
Sprague Manufacturing Company, in hig posgession, 
either directly or indirectly, on the ae i of 
December, 1875, while the whole evidence shows, 
and he does not contradict this, that the stock of the 
QMuidnick Company, belonging to the A. & W. 
Sprague Manufacturing Company and other stocks 
of the company were then in his possession. 

But why discuss the invalidity of these deeds 
farther? ‘Their fraudulent purposes, the impossiblity 
of their action in conveying any title, legal or equit- 
able, or their binding force and effect upon any prop- 
erty, real, personal, or mixed, have been completely 
adjudicated by this court in the case of Means v. 
Dowd, reported in the 128 U.S. Reports, p. 275, that 
the citation of it be hardly necessary. 

The conclusion would scem to be inevitable that the 
title to the shares attached and levied upon by the 
plaintiff, having passed to him through such levies by 
operation of law, and the transfers of the stock hav- 
ing been duly made to him, and the certificates 
therefor having been delivered to him by the legal 
holders, anl the pretended deeds, assignment and 
transfers of all rights in said stock are void, then the 
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judgement of the court will be that the plaintiff has 
title to the property in the shares so levied on by 


him. 
Respectfully submitted, 
BENJAMIN. F. BUTLER, 
O. D. BARRETT, 
of Counsel. 
Nore. —In preparing this brief we have had much assistance from the 


admirable brief of Messrs. Ratcliffe Hicks and Jeremiah Halsey, counsel for 
complainant in the case Stafford National Bank v. Amasa Sprague et a/s., in 
the Circuit Court of the United States for the District of Connecticut, where 
most of the questions are elaborately and learnedly argued. We should have 
been further aided by it, but for the decisions of the courts made upon these 
deeds since that argument. 


APPENDIX. 


Statute 13 Eliz., Chap. }. 

‘+ For the avoiding and abolishing of feigned, covinous, and 
fraudulent feoffments, gifts, grants, alienations, conveyances, 
bonds, suits, judgments, and executions, as well of lands and 
tenements as of goods and chattels, more commonly used and 
practised in these days than hath been seen or heard of here- 
tofore; which feoffments, gifts, grants, alienations, convey- 
ances, bonds, suits, judgments, and executions have been 
and are devised and contrived of malice, fraud, covin, collusion, 
or cuile, to the end, purpose, and intent to delay, hinder, or 
detraud creditors and others of their just and lawful actions, 
suits, debts, accounts, damages, penalties, forfeitures, heriots, 
mortuaries, and reliets, not only to the let or hindrance of the 
due course and execution of law and justice, but also to the 
overthrow of all true and plain dealing, bargaining, and 
chevisance between man and man, without the which no com- 
monwealth or civil society can be maintained or continued. 

‘II. Be it therefore declared, ordained, and enacted by the 
authority of this present Parliament, that all and every feoff- 
ment, gift, grant, alienation, bargain, and conveyance of 
lands, tenements, hereditaments, goods, and chattels, or any 
of them, or of any lease, rent, common, or other profit or 
charge out of the same lands, tenements, hereditaments, goods, 
and chattels, or any of them, by writing, or otherwise ; and all 
and every bond, suit, judgment, and execution at any time 
had or made since the beginning of the Queen’s Majesty’s 


reign that now is, or at any time hereafter to be had or made, 
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to or for any intent or purpose before declared or expressed, 
shall be from henceforth deemed and taken (only as against 
that person or persons, his or their heirs, successors, executors, 
administrators, and “ASsIoDS, and every ot them, whose actions, 
suits, debts, accounts, damages, penalties, forfeitures, heriots, 
mortuaries, and reliefs, by such guileful, covinous, or franudu- 
lent devices and practices as is aforesaid, are, shall, or might 
be in any wise disturbed, hindered, delayed, or defrauded) to 
be clearly and utterly void, frustrate, and-of none effect, any 
pretence, eolor, feigned consideration, expressing of use, Or 


any other matter or thing to the contrary notwithstanding.” 


(Gen. Stats. £2.1., p- IBY. Chap. 162. } 
Section 1. Every gift, grant, or conveyance of land, ten- 
voods, or chattels, or of any rent, in- 
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ements, hereditaments 
terest, or profit out of the same by writing or otherwise, and 
every note, bill, bond, contract, suit, judgment, or execution, 
had or made and contrived of fraud, covin, collusion, or guile, 
to the intent or purpose to delay, hinder, or detraud creditors 
of their just and lawful actions, debts, suits, accounts, dam- 
ages, or just demands of what nature soever, or to deceive or 
defraud those who shall purchase hone fide the same lands, 
tenements, hereditaments, goods, or chattels, or any rent, in- 
terest, or profit out of them, shall be henceforth deemed and 
taken as against such person or persons, his, her, or their heirs, 
successors, executors, administrators, or assigns, and every 
of them. whose debts, Stilts, demands, estates, rivhts, or in- 
terests by such guileful and eovinous devices and practices as 
aforesaid shall or may be in any wise injured, disturbed, hin- 
dered, delaved, or defrauded, to be clearly and utterly void, 
any pretence, color, feigned consideration, expressing of use, 
or any other matter or thing to the contrary notwithstan ling. 

SECT. 2. SX deed of bargain and S ile, of lease and release, 
covenant to stand seized to an use, or operating by Wiis ot 


covenant to stand seized to an use, or anv other deed siened, 
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sealed, delivered, and acknowledged by the party having good 
and lawful right and authority to the possessivn, shall transfer 


the possession ot the bargainor, releasor, grantor, or cove- 


nantor to the bargainor, releasee, vrrantee, or person entitled 
to the use of the estate or interest which such person hath or 
shall have in the use, without livery of seizin, or any other act 
or ceremony whatever. 

SECT. 3. No estate of inheritance or freehold, or tor a term 
exceeding one year, in lands or tenements shall be conveyed 
from one to another by deed, unless the same be in writing, 
signed, sealed, and delivered by the party making the same, 
and acknowledged before a senator, judge, justice of the peace, 
notary public, or town clerk by the party or parties who shall 
have sealed or delivered it. . . . And such conveyance 
shall be recorded, or lodged to be recorded, in the othee ot 
the town clerk of the town where the said lands or tenements 
lie. : 

SECT: 4. All bargains, sales, and other conveyances what- 
soever of any lands, tenements, or hereditaments, whether they 
be made tor passing any estate of freehold or inheritance, or tor 
term of years exceeding the teri ot vhe year, and all deeds ot 
trust and mortgages whatsoever, which shall hereafter be made 
and executed, shall be void unless they shall be acknowledged 
and recorded ils atoresaid : proved d. tliat the Siltiiec, between 
the parties and their heirs, shall nevertheless be valid and bind- 


ing. 


( rene yal Stats. of a jp. OO, Chap. [65.) 
ECT. YU. No mortyavge ot personal property hereafter made 
shall be valid against any other pPcrson th ih the parties thereto, 
unless possession ot the mortgaged property be delivered lo 
and retained by the mortvavgvee, or unless the said mortgage 
be recorded in the office of the ‘clerk of the town where the 
mortgagor shall reside, if in this State, and if not, where the 


property is at the time of making the same. 
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(Pub. Stats. RL, Chap. 237, pp. 657,058.) 

SECTION I. The Supreme (ourt may, upon the petition 
of any creditor interested in a deed of assignment made by a 
debtor for the benefit of creditors, upon due notice and for 
cause shown, by summary order, require the assignee named 
in such deed to render on oath to said Court an inventory of 
the effects, estates, and credits conveyed by such deed, so far 
as the same can be ascertained, and to give bond with sufh- 
cient surety or sureties to the satisfaction of said Court for the 
faithful performance of the trusts of such deed. 

Secr. 2. 


» 


Secr. 5. The Supreme Court shall, upon the petition of 
any creditor toterested in any deed of assignment made bv a 
debtor for the benefit of creditors, upon due notice and for 
cause shown, remove any assignee named in such deed of 
assignment who shall neglect to render an inventory and 
schedule as required Ly this chapter, or shall neglect to vive al 
bond as required by said Court, and may, upon the petition 
of a majority in interest of the creditors interested in any such 
deed of assignment, upon due notice and for cause shown, re- 
move the assignee named therein from his office and trust. 

Secr. 4. In ease of such removal of an assignee, said Court 
shall Appott one Or more suitable persons to receive, take, 
and recover all the effects, estates, and credits conveyed in 


such deed of assignment, and the same to hold and dispose of 


for the uses, intents, and purposes set forth in such deed of 


assignment, which person or persons Ss) appointed shall, by 
operation of lew, have and enjoy all the rights and estates and 
be subject to all the duties, liabilities, and responsibilities 
that appertaim by virtue of such deed of assignment to the 


assignee removed. 
( (rene ral Statutes of Pehode Island. Chap. [42. ) 
Secor. 11. Every manufacturing compan included within 


the provisions ot this chapter shal] file in the fown clerk’s 


othce of the town where the manufactory is established. annually 
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on or betore the fifteenth day of February, a certificate signed 
by a majority of the directors, truly stating the amount of its 
capital stock actually paid in, the value as last assessed for a 
town tax of its real estate, the value of its personal assets, and 
the nmimount ot its debts or linbilities on the thirty-first day ot 
December of the year next preceding. 

Sect. 12. If any of such companies shall fail so to do, all 
the stockholders ot such company shall be jointly and severally 
liable for all the debts of the company then existing, and for 
all that shall be contracted before such notice shall be civen, 
unless such company shall have become insolvent and assigned its 
property in trust for the benefit of its creditors, in which case 
the obligation to rive such notice by the filing of such certifi- 
cate shall cease. 

Seer. 14. The whole amount of the debts which any such 
corporation shall at any time owe shall not exceed the amount 
of its capital stock actually paid in; and in case of any excess 
the directors under whose administration it shall happen shall 
he jointly and severally liable, to the extent of such excess, for 
all the debts of the company then existing, and for all that shall 
be contracted, as long as they shall respectively continue in 
office. and until the debts shall be reduced to the amount of the 
capital stock of such company paid in. 

Sect. 20. Whenever the stockholders of any manufacturing 
company shall be liable, bv the provisions of this chapter, to 
pay the debts of such company, or any part thereof, their per- 
sons and property may be taken therefor on any writ of attach- 
iment or execution issued against the company for such debt, 
in the same manner as on writs and executions issued against 
them for their individual debts. 

SECT. 21. The person to whem said ofhcers or stockhold- 
ers may render themselves liable, as aforesaid, may, instead of 


the proceedings aforementioned, have his remedy against said 
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othcers or stockholders by HE bill in equity in the Supreme 
Court. 7 

SecT. 22. Any stockholder who shall, whether voluntarily 
or by compulsion, pay any debt of the company for which he is 
made liable by the provisions of this chapter, may recover the 
AMOUNT sO ) id in an action on the CASC against the COMPANY 5 
in which action the property of the company only shall be 
liable to be taken, and uot the person or property of any stock- 
holder of the COMPANY s or, the person who shall have su paid 
such debt of the company may proceed in the Supreme Court 
in equity for contribution against any one or more of the 
stockholders who were originally liable with him for the pay- 
ment of said debt, and nay recover against each of them their 
just an equitable proportion thereof. 

Secr. 23. Any officer of a manufacturing company who 
shall pay any debt of the company for which he is made liable 
by the provisions of this chapter may recover the amount so 
paid in an action against the company for money paid for their 
use, In which action the property of the company only shall be 
liable to be taken, and not the pers mor property of the STO ‘k- 


holder. 


Bertracts from Charter of the (WQuidnickh Manufacturing 
Compan ma A. & W. Sprague Manufacturing ('om- 
pany. 

SECT. DB. The par value of the shares in said corporation Is 
nereby fixed at the sum of one hundred dollars each, and said 
shares ure lhe reby deelared <e be personal property, and shall 
be transferable on the surrender of the old certificates upon the 
books of said corporation in such form and manner as said cor- 
porations shall pre seribe : Provided, however, That ho stocke- 


holder in said corporation shall have the right to transfer his 


such intention and ten davs’ refusal thereof to said corporation 


ut the lowest price at which he will sel] fo any other person, 


shares therein without first giving ten davs’ notice in writing of 
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and if in such case said corporation elect to purchase said shares 
at said lowest price, such stockholder shall, on the price being 
offered to him, convey said shares to said corporation. Said 
corporation shall issue certificates of said shares to the owners 
thereof, which shall be signed by the president and counter- 
signed by the secretary of said corporation, and shall be re- 
corded in a book provided for that purpose.” 

“Secr. 9. The stock or share of each and every stock- 
holder shall at all times he pledged and linble to said corpora- 
tion for all debts and demands due or owing from such stock- 
holder to said corporation, whether the same are overdue or due 
and pavable at a future day, and whether the same shall arise 
from assessments or instalments or from any other contract or 
dealing originally made and had with said corporation ; and in 
case the proprietor of any share or shares shall neglect or re- 
fuse to prey such debt or demand to said corporation within 
twenty days after the same becomes due and payable, or in case 
there be no fixed day of payment within twenty days after 
demand for payment in writing, then and in stich case said cor- 
poration Is hereby empowered to sel] at public auction so many 
shares, but not fractions thereof, of such delinquent proprietor 
as will produce sufficient to pay and discharge all such debts 
and demands of said corporation and all incidental expenses, 
first giving notice in one of the public newspapers printed in 
the city of Providence of the time and place of such sale at least 
twice a week for two entire weeks before said sale, and upon 
such sale said corporation is hereby authorized to issue certifi- 
cates thereof to the purchaser at such sale in the form and 
manner by which said shares are transferable by the regulations 
or said corporation, and such sale and transfer shall vest in 
such purchaser the legal title to said shares so sold, and upon 
such sale said corporation is authorized to receive from such 
purchaser the amount the same may be sold for and to apply 
and appropriate all or so much thereof as may be necessary 


to the payment of all such debts and demands as may be 
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due or owing from such delinquent stockholder to said cor- 
poration and all incidental expenses of such sale; and in case 
the proceeds of such sale be more than sufficient to pay all such 
debts and demands due or owing from such stockholders to said 
corporation, and the incidental expenses of such sale, then the 
surplus shall be paid over to the said stockholder; but in case 
the proveeds of such sale be not sufficient to pay all such debts 
and demands so due or owing to said corporation from such 
delinquent stockholder, then and in such case said corporation 


may have their action against such stockholder for the balance 


so remaining unpaid. 


rik DESIGN OF THE TRUST DEED WAS TO HINDER AND 
DELAY CREDITORS IN THE COLLECTION OF THEIR JUST 


CLAIMS. 


This’@vVident from the face of the deed. 
It is also evident from the evidence in this suit taken of the 


parties to the trust deed. 


AMASA SPRAGUE testifies as follows: (R.. )). 122) > a 


Int. TO. State what was then done in reference to the 
making of the deed by the Spragues and the creditors. 

Ans. Lhe trustees did not accept, and it run on until the first 
day of December following. Then Hopkins and Pomroy, being 
creditors, came to the ofhice and notified me that they proposed to 
put onan attachment, as there was nothing being done. | told 
them to wait until morning, and the probability was the trustees 
would aceept, They concluded to wait. Then I went to Mr. 
Thurston (between 4 and 5 o'clock in the afternoon of the Ist 
of December) and told him what Hopkins and Pomroy pro- 
posed to do, and he said the thing must be fixed someway or 
other that night . . « They sent for Mr. Chafee (that is, 
the legal ventlemen ), after looking the matter over, knowing 


if there warn’t something done that night we should be all 


L75 


covered over with attachments next morning; and Mr. 
Chafee said that he would accept the trust. Then the deeds 
had been made out and executed to Lockwood, Nightingale, 
and Waterman, and their names were erased and Mr. Chafee’s 
inserted, and on the acknowledgment the twenty-eighth day of 
November was scratched out and the first day of December in- 
serted. . . . After the deeds were complete Mr. Martin, 
the notary, was sent for. He arrived, | should judge, some- 
where about 1 o'clock, but he took no new acknowledgment. 
Mr. Thurston and Mr. Gardner questioned the legality of the 
deed, and Mr. Thurston remarked that he hadn't any time to 
do it any differently, for it must be on record to-morrow morning 
before 9 o’clock. If it warn’t, we should all be covered over 
with attachments. 

Int. 1/2. State whether or not this arrangement was made 
for the purpose and with the view to deprive the creditors of 
obtaining their claims against the estate by the ordinary legal 
processes and of delaying them from obtaining their claims 
against the estate for the period of three years. 

Ans. Yes; it was all done for that purpose — for delay. 

Int. 13. State whether or not you expected by this ar- 
rangement that the debts of the company would be paid and 
the property preserved to a greater or less extent for the bene- 
fit of the parties making the deed. 

Ans. Yes, sir; that’s so. 

Int. 14. State whether or not there had been a meeting of 
the stockholders of the company, which authorized you as 
treasurer of the company to execute this deed to Chafee prior 
to Dec. l, 1843. 


Ans. No, sir; I never had any authority. 


AMASA SPRAGUE further testifies in relation to the transfer 
of stock of the Quidnick Company to Chafee as follows (R., 
p. L180) :— 


Int. 35. For what purpose was this transfer, or pretended 


: alpekx 
of said Quidnick Companys owned by said Spragues 


transfer, 
and said Spragues Manufacturing Company made to said 
(Chafee. 


These transfers were made to Chafee, and the origi- 
left in the hook, so that if uny creditors 
the stock in Chafee’s hands, 


Ans. 
nal transfers were 
should come forward and attach 
that transfer they could tear out of the book and Mr. Chatee 
could say that he had no stock; and, on the other hand, if it 


was attached in.the hands of the Spragues, those transfers would 


he torn out. 
Int. 36. 
transferred to Mr. Chafee that it would be subject to attachment 


by the creditors of the Spragues or the Sprague Manufacturing 


Do you mean to say that if this stock were legaliy 


Company ? 
Ans. That is what the counsel thought at the time. 


Tat. 34. 
transfer to Mr. Chafee, and do you or not mean to have it 


understood from what you have said, that this transfer of the 


Was it or not understood at the time of the alleged 


Quidnick Company's stock to Chafee was made for the purpose 
that if the creditors of the Spragues and Sprague Manutactur- 
ing Company should demand Mr. Chafee’s sale of said stock, and 


the application of proceeds to the payment of the indebtedness 


of the Spragues and A. & W. Sprague Manufacturing Company, 
that he could say that no transfer of any such stock had ever been 
made to him; and, on the other hand, if a creditor or creditors 
of said Spragues or Sprague Manufacturing Company should 
attach said stock, that said Spragues could say that there had 
. transfer of all said stock made to said Chafee, amd this 


been 
snd Spragues and said 


with a view to prevent ereditors of 
Sprague Manufacturing Company from getting possession of 
sid Quidnick Company s stock, or any benefit or ndvantave 
therefrom ? 

Ans. Phat is just what I mean. 
for the purpose of covering up the stock and keeping it away 


The transaction was made 


from ereditors. 


id 


Int. 39. Subsequently were these transfers by you of 1,082 
shares, by William Sprague of 1,082 shares, by Mary Sprague 
of GOL, and by the A. & W. Manutacturing Company of 
155 shares of stock in the said Quidnick Company to Fanny 
Sprague, in trust, and of 802 shares of said stock by Fanny 
Sprague to Mary Sprague, in trust, and about when did these 
several transfers oceur ? 

Ans. ‘The transfers was made for the purpose of making 
it more secure toward keeping it away from the creditors, 
Thev were made some time in December, 1875. The stock 
book will tell; it is only a matter of record. 

Int. 40. For what purpose were those several transfers of 
Quidnick Company made ? 

Ans. To keep it out of the reach of the creditors. 

Int. 47. Deo you recollect anything about certain assign- 
ments by way of indenture made by vourself, by William 
Sprague, A. & W. Sprague, and the A. & W. Sprague 
Manufacturing Company, to Zechariah Chafee, all dated April 
6, 18747 Were such assignments made, and:when ? 

Ans. They were made, I think, in July, 1874. 

Int. 42. Do you mean to say that said assignments were 
not made on the day they purport to be dated ? 

Ans. I am rather uncertain about it, whether it was in 
July or April. 

Int. 43. Do you recollect anything about the institution 
of proceedings in bankruptcy in the United States District 
Court in the district of Rhode Island prior to making said 
assignments against yourself, William Sprague, A. & W. 
Sprague, A. & W. Sprague Manufacturing Company, Fanny 
Sprague, and Mary Sprague; and if yea, were those proceed- 
ings prosecuted to final decree ? 

Ans. There was nothing of the kind commenced against 
Fanny and Mary Sprague, but there was proceedings com- 
menced against William Sprague, Amasa Sprague, A. & W. 


Sprague, and A. «& W. Sprague Manufacturing Company. 
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Proceedings in bankruptey were commenced by the National 
Bank of Commerce of Providence, and they agreed to with- 
draw their action, provided we would make the assignment. 
We made the assignment and they withdrew. 

Int. 45. Were not all the assignments dated April 6, 
1874, made in consequence of the institution of proceedings 
in bankruptcy by said National Bank of Commerce and the 
agreement to discontinue such proceedings if such assignment 
were made? 


Ans. That was the arrangement. 


WILLIAM SPRAGUE testified as follows (Ree.. p. 413) :— 


nt. 2S, At the time you executed the deed to the three 
trustees and subsequently to Mr. Chatee, did you expect that 
if the business of the corporations could be carried along for 
the time mentioned in the deed that you would be able to ex- 
tricate the company from its financial embarrassments and have 
a surplus of the estates left at that time which would revert to 
the grantors in the deed, and was the deed executed by you for 
that purpose ? 

Ans. There was three dollars of property, as then esti- 
mated, to pay one dollar of debt, which could have bees qpatd 
easily, if properly managed, within the time specified in the 
deed. Yes; it was for that purpose. 

Int. 2°. Did the executing of the deed delay the ereditors 
whose debts had already matured from collecting their claims 
due against the company by ordinary legal remedy for the 
period of three years ’ 

Ans. It did. 

Int. 24. State what led to the making of the deeds of 
assignment of April 6, 1874. 

dns. To prevent the property from being taki 4 possession 
under the United States Bankruptey Act. 

Int. 25. State whether or not a petition in bankruptey had 


been filed against the estate, by whom it was filed, and what 


~~ 
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steps were taken to prevent the estate from being thrown into 
bankruptcy. 

Ans. The Bank of Commerce of Providence had filed a 
petition in bankruptcy and the assignments were made to pre- 
vent it. 

Int. 26. As the regult of making the assignments, were 
the bankruptey proceeds Withdrawn 7 


A lis. They were, 


Mrs. Mary SPRAGUE testifies as follows ( Rec.. }. D1 ‘):— 


Int. 19. State whether or not, on the second day of De- 
cember, 1878, you signed a transter of the stock owned by you 
in the (Juidnick Company on the transfer book of the come- 
pany to Zechariah Chafee, trustee; and if so, what led you 
to make the transfer, and where was the transfer signed by 
you ? 

Ans. The transfer was sent over here by George Harris, 
and | told him I should not sign it. In about an hour after- 
wards Mr. John Gardner came and Mr. Amasa Sprague, and 
Mr. Gardner said if I did not sign it my property in the 
Quidnick Company would be attached. I told him | was not 
going to assign it to Zechariah Chafee. He told me if I 
signed it it would be just the same, and. I could have the 
interest from it as if it was my own. They told me it was 
only just a form to save it, and I signed it in this room on this 
table | pointing to it 

Int. 2O. Was the transfer written on the transfer book 
before the book was brought for you to sign, or after it had 
been brought here; and if so, by whom was it written ? 

Ans. Ido not remember. 

Int. 21. Was John A. Gardner the attorney who ad- 
vised you in legal matters ? 

Ans. Yes; Mr. Thurston and he were my counsel, and all 
I signed was by their advice. I never should have signed that 


trust deed if it had not been for Mr. Thurston. 
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Int. 22. Did Mr. Gardner state to you at this time that 
Mr. Chafee had been appointed trustee when he induced you 
to sign the transfer ? 

Ans. Yes; but I heard of it in the morning before he 
came. The way he explained it to me I thought I should hold 
my stock in that company just the same as if [ had not signed 
this transfer. 

Int. 23. Did you believe from what Mr. John A. Gard- 
ner stated to you, that Mr. Chafee had been appointed trustee, 
and that he held his office under the deed executed by you on 
the evening of Nov. 28, 1875? 

Ans. No, [ dic hot think SO, anc | did not like to sign this 
transfer to him, because I did wot acknowledge him to be my 
trustee. 

Cross-lunt. bf. In YOUrP answer to questions 29 and 26 
you state that you own certain corporate stocks. State whether 
you did not, on or about March 9, 1874, transfer those shares of 
corporate stocks to hi chariah Chatee, trustee, under il convey-= 
ance from yourself and other parties, dated Nov. he LAG, for 
the benefit of creditors, with the exception of ten shares of stock 
in the American Screw Company ? 

Ans. Well, I did as collateral security. He always told 
me that after the business was settled up he was going to give 
ne hack rh! stocks. 

Cros: Int. 52. As collateral security Lo what ? 

Ans. To save them, just as it was with the other property, 
so that it would not be attached, 

Int. 55. In your answer to Cross-interrogatory No. 51 vou 
state that vou did transter the stock mentioned in that interrog- 
atory to Zechariah Chatee iis collateral security. W as not the 
transfer that you made simply an agreement to transfer when 
called tor by him in writing? State what led you to make that 
agreement or transfer. 

Ans. It was simply an agreement, and he was to eall upon 


me for transfer and he never has. It was to save mv stock 


- aneoet 
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from attachment, the same as all the rest of my property. Mr. 
Thurston came here and told me I must transfer this over to 
Mr. Chafee to save it, and I should have the interest of it as 
long as there was any. 

Int. 56, Did you believe from what Mr. Gardner and Mr. 
Thurston told you that Mr. Chafee had been legally appointed 
trustee, and that it was necessary to make these transfers in 
order to protect your property from attachments, and did you 
rely upon their statements of making the same? 

Ans. I did; they were my counsel and I did not think 


they would ask me to do anything that wasn’t right. 


Mrs. Harrier SPRAGUE testifies as follows (R., p. 521) :— 

Cross-Int. 20. You have said that on the evening of Nov. 
28, 1875, you saw several papers signed in the house of Mrs. 
Fanny Sprague, which you supposed to be deeds: also that’ 
on Dee. 1, 1875, you saw peoplein the house of Mrs. Fanny 
Sprague altering the same deeds. Llow do you know that the 
deeds or papers you saw on those two evenings were the same ? 

Ans. Because I heard them all talking about them and 
knew they were from what was said. I heard them say it was 
easier to alter those than to draw up new ones. That was why 
I was sure of it. There wasn’t time to draw up new ones and 
get ‘them recorded in time to prevent attachments. That was 
thoroughly discussed before they commenced altering them. 

Cross-Int. 21. Who took part in this discussion ? 

Ans. Mr. Thurston, Mr. Gardner, Mr. George Harris, 


Latham, Dovle, Amasa, and I don’t know who else. 


Mr. Francis W. Larnam testified as follows, (R., pp. 
I28—D30 ) ° am 

Int. 6. (P. 528.) Please state whether you were present 
at the execution of such deeds and mortgages to Zechariah 
Chafee; and if ves, state who were present, when and where 


it was, and all the circumstances connected with it. 
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Ans. (P. 530.) I was present in the house on the evening 
of Dee. 1, 1873. when the alterations were made in the deed 
executed Nov. 28,1873. . . . Harris and John A. Gard- 
ner, and likely others, were engaged that evening, Dec, 1, 1873, 
from 10 o'clock till nearly two o'clock next morning making 
erasures, alterations, and scratching out names of Waterman, 
Lockwood, and Nightingale, and substituting Zechariah Chafee, 
and dates of November 28, and changing to December 1, and 
such alterations as were necessary to changing the trust from 
Waterman, Lockwood, and Nightingale to Zechariah Chatee. 

Everything was bustle and confusion to get the 
alterations made in so many deeds, it being desirable to have 
them recorded immediately, and in every place where property 
was situated, to prevent attachments. It was talked over by 
counsel, that if the deeds were not on record next morning, the 
property would be covered by attachments, Hopkins and Pom- 
roy, ot Providence, a having threatened that afternoon; to 
attach the next morning, and this must be done before attagh- 
ments could be put on. Mr. Thurston stated in relation to the 
alterations, that it would not make any difference, that the alter- 
ations would not vitinte the document; that there would be no 


controversv nbout the matter. 


Cuaree, the grantee and trustee, testifies as follows, (R., p. 
ao00) :— 

Oross-Int. 26. Did you give orders to have any or all of 
said deeds recorded that night ? 

Ams. I gave orders to have them recorded as soon as pos- 
sible. 

Cross-Int. 27. What was your reason for having them 
recorded as soon as possible ? 

Ans. I considered it my duty to let the creditors know of 
my acceptance of the trust. 

Cross-Tnt. DS. Were they not recorded that night for fear 


of attachments being placed on the property ? 
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Ans. Ihave already sworn that I ordered them recorded 
as soon as possible, as it was rumored attachments were in- 
tended. 

Cross-Int. 29. Do you mean attachments by the creditors 
of the A. & W. Sprague Manufacturing Company ? 

Ans. Ido; by some of them. 

Cross-Int. 3S. Were not the assignments made to you 
that night, Dec. 1, 1875, made and recorded to prevent the 
creditors from enforcing matured claims by attachment upon the 
propert v? 

Ans. They were made and accepted by me in good faith. 
As to that question, any one can judge what they were made 
for. This last clause was my remark to Mr. Patten, and not 
part of my answer to the question. 

Cross-Int. 39. Wad you heard rumors on the street or 
elsewhere, previous to Dec. 1, 1875, that the creditors threat- 
ened attachment? And, if yes, state when you heard it and 
what you heard. 7 

Ans. On the Saturday previous I heard in the post-office 
lobby that if the Spragues did not make over their property in 
trust for their creditors’ benefit, that some of the creditors would 
put on attachments. That was the rumor. That was all the 


rumors of attachments I heard. 


CnarLes Hart testifies as follows (R., p. 432) :— 

Int. 3. Will you state in such detail as you deem neces- 
sary for a thorough understanding of the same, the cireum- 
stances connected with the preparation and execution of that 
deed ? 

Ans. . . . (P. 482.) The creditors, many of them, 
had become very impatient at the delay in carrying out the 
scheme substantially agreed uppn at the meeting early in 
November, above referred to. Rumors were circulated of in- 
tended attachments by creditors dissatisfied with this delay, 
which, if made, it was thought would probably defeat the whole 
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scheme of an extension. Thereupon the Spragues and_ the 
officers of the corporation, on the first day of December, 1873, 
took into consideration the subject of executing the trust deed 
as prepared and substantially agreed upon to Zechariah Chafee, 
of Providenee, instead of the three trustees above named. 
They decided to do so — did sO. ‘ , : It Wiis the unani- 
mously expressed desire of the committee of creditors during 
these meetings in November that the mills should be kept run- 
niny, it being the expressed opinion of the committee and of the 
creditors generally, that with the return of better times, which 
was speedily anticipated, the Spragues would be able to meet 
the interest of the mortvage notes as it accrued, and the princi- 
pal at maturity, and the 10.000 or 12.000 operatives be kept 
in employment: and the deed so provided to carry out that 
view, — that the mill should be kept running. 

Int. GO. Will you state for what reason the assignments of 
the 6th of April, IS74, made by Amasa, William, A. & W. 
Sprague, and the A. & W. Sprague Manufacturing Company, 
were executed to Zechariah Chafee 7 

Ans. Subsequent to the execution of the trust mortgage 
one of the creditors of the A. & W. Sprague Manufacturing 
Company, to wit, the National Bank of Commerce, in the city 
of Providence, filed a petition under the National Bankrupt 
Act, then in force in the District Court of the United States in 
the district of Rhode Island, against the corporation, and 
against Amasa and William Sprague individually, and as co- 
partners under the style of A. & W. Sprague. This creditor, 
through its counsel, Charles S. Bradley, sq... proposed that if 
some further instruments satisfactory to the creditor and him as 
their counsel should be executed by the corporation, and Amasa 
and William individually and as copartners, they should with- 
draw the petition in bankruptey. The ivstruments of April 
6, 1874, referred to, were declared by the creditor, and him as 
its counsel, to be satisfactory if executed. They were e@xXe- 
cuted, and the petition in bankruptey was withdrawn. 
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WituiaM J. KING, testifies as follows (R., p. 463) :— 


Int. 34. Whether or not after that letter (letter of pro- 
posed trustees declining to except trust) was received the name 
of Mr. Chafee was substituted as trustee; and if so, by 
whom ? 

Ans. After receiving this letter we were in great trouble to 
know what to do, the Spragues’ lawyer fearing every moment 
that attachment would be put upon the property, as many 
claims were due. We pressed the trustees to reconsider, and 
they replied they were unwilling to take any hazard in this 
business, but they would probably go to Boston the next day 
and see Judge Thomas about it; but the next day, early in the 
morning, it was announced that Mr. Zechariah Chafee had been 
appointed and accepted the deed of trust, it being necessary 


to protect the property from attachment immediately. 


Benszamin F. Tuurston testifies as follows (Rec., p. 
478):— 

Int. Be Have you read the deposition given by Mr. Hart 
in this ease? and if so, state whether vou are cognizant of 
the facts and circumstances therein stated by him in regard to 
the preparation, execution, and delivery of said trust mortgage 
and assignments, and whether you agree with him in his state- 
ment of those facts and circumstances substantially. 

Ans. Ihave read the deposition of Mr. Hart in this case, 
and his statement of the facts and circumstances attending the 
preparation of the form of the so-called trust deed, and also 
the circumstances connected with the execution of the deed and 
the delivery of the sume to Mr. (‘hatee, accord substantially 
with my own recollection. There is nothing that occurs to 
me at this moment that I desire to add to the statement made 


by him. 
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COMPLAINANTS EVIDENCE RELATING TO THE SIGNING AND 
ACKNOWLEDGMENT OF THE TRUST DEEDS ON THE NIGHT 


OF DEc. 1, 18735. 


Mary. Sprague did not acknowledge the deed after the eras- 
ure of the names of the three trustees as orantees, and the 


insertion of the name of Chafee as grantee. 


[ler evidence is as follows 4 ® }). yy] | o— 


Int. 15. Were you again present at the house of Mrs. 
Fanny Sprague on the first day of December, 18757 and if so, 
state who was present, and the purpose of you being there. 

Ans. I was not there. 

Int. 16. State whether or not you met Mr. Henry Mar- 
tin, Notary Public. there or anywhere else on the first day ot 
December, 1873, and whether vou signed and acknowledged the 
deed you state you executed on the twenty-cighth day of Nov- 
ember to Mr. Zechariah Chatee. 

Ans. No: l did not meet hin anywhere ; I never saw him 
but once, No: I sioned ana acknowledwed the deed on the 
twenty-eighth of November to the three trustees, ! did hot 
sign and acknowledge the deed to Mr. Zechariah Chafee the 
first of December. Twas not consulted about any change and 


knew nothing about it until the next morning, December 2. 


Mrs. LLARRIET SPRAGUE, daughter ot Mary Sprague, tes- 
tified as follows (R., |). 920): — 

Int. JO. Do I understand vou to mean that Mrs. Mary 
Sprague was present with you on the evening of Dee. 1, 1873, 
at the house of Mrs. Fanny Sprague ? 


Ans. She was not there. 


Mrs. Harrretr bB. Sprague, wife of Amasa Sprague, testi- 


tifies iis follows — 


fee & f (ht., }). 224.) State whether or not vou were 


ee -- 
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again present at the house of Mrs. Fanny Sprague on the 
evening of Dec. 1, 1873; if so, state at what time you came 
there, who you came with, who was present, and what was 
done there that evening ? 

Ans. Iwas. Early in the evening, I came with my hus- 
band, Mr. Amasa Sprague. I was up-stairs all the evening. 
1 can’t tell you who was present. I saw nothing done, be- 
Cause | was not down-stairs. 

Int. 18. Did you see any gentlemen in the house of Mrs. 
Fanny Sprague that evening ? 

Ans. Yes, sir, Mr. Latham, Mr. Doyle, Mr. Chafee, and 
others, I don’t know who. 

Int. 19. Did you see any ladies present that evening 
besides yourself ? It so, state who they were. 

Ans. Upe-stairs | saw Mrs. Fanny Sprague, Mrs. Latham, 
Mrs. Doyle, and Mrs. Harriet Sprague. 

Int. 20. . Was Mrs. Mary Sprague present there ? 

Ans. No, sir. 

Int. At any time that evening? 

Ans. No, sir. 

Int. 22. How long were you present yourself on the even- 
ing Dec. 1, 1873? 

sins. From early in the evening until between 2 and 3 
o'clock in the morning December 2. 

Int 29. Did you see Mrs. Mary Sprague that evening ? 


5 
Ans. No. Sir. 


FANNY SPRAGUE did not acknowledge the deed after the 
substitution of Chafee in the place of the name of the three 


trustees as crantees. 
Mrs. HARRIET SPRAGUE testified as follows (R., p. 519) :— 
Int. 3. Were you acquainted with Mrs. Fanny Sprague 7 


Ans. Very well indeed. 


Int. &. State whether you were present at the house of 
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Mrs. Fanny Sprague on the evening of Dec. 1, 1873; and if 


so, who was present and what was done there that evening ? 

Ans. I was there. : 

nt. Td. State whether or not you saw any of the parties 
who had signed the deed of November 28, acknowledge the 
deed before Mr. Henry Martin, on the evening of Dee. 1, 
L875. 

Ans. I did not; I did not see Mr. Martin at all that 
night. 

Int. 12. State whether or not Mrs. Fanny Sprague was 
present with the parties who were there: and if 80, how long 
she remained so present ? 

Ans. I did not see her down-stairs at all that night. I sat 
with her part of the evening in her lodging-room. ller two 
daughters, Mrs. Latham and Mrs. Doyle, and Amasa’s wife, 
my daughter, Mrs. Harriet B. Sprague, were up there also ; 
there was nothing for us to stay down-stairs for. We sat up 
with Mrs. Fanny until she was tired enough to go to bed. 

Int. 1.3. What time did she retire, if you know ? 

Ans. Some time hetween 1] and 12 o'clock : I don’t know 
the exact hour: it was late. 

Tit. Tf. State w he ther or not she acknowledged the deeds, 


or any ot them. which thes were changing or substituting 


down-stairs before Henry Martin that night ? 
Ans. She did not, l Saw ho acknowledement made by 


any one; did net see Henry Martin at all that night. 

Int. 15, Can you state more particularly the hour when 
you left that house threat night ? 

Ans. It was after 12: but | don’t know how much after. 

Oross-lnt. D4. Did you talk with Mrs. Fanny Sprague 
while you were in her roo about what Wills voing on down- 
stairs 7 

Ans. 1 did. I told her they were altering the deeds. [| 
told her Mr. Chafee was down-stairs and they were going to 
substitute him in the place of the three gentlemen whom she 


supposed were to be he. trustees, 
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Cross-Int. 31. Will you please state what was the object 


of your going over to Mrs. Fanny Sprague’s on the evening of 
Dec. 1, 1875. 
Ans. | 


expected by me to go there that night. Amasa and his wife 


went over there by invitation. It was wholly un- 


drove in from Cranston, came in here and told me what was 


vo with them. 


going to be done over there and wanted me to g 


and | went. 


Mrs. Harrter 6. Spracue testified as follows (R., p. 
024): — 

Int. 17. State whether or not you were again present at 
the house of Mrs. Fanny Sprague on the evening of Dec. 1, 
[S75 ; if so, state at what time you came there, who you came 
with, who was present, and what was done there that evening ? 

éins. Iwas. Early in the evening I came with my hus- 
band, Mr. Amasa Sprague; I was up-stairs all the evening. 
! can’t tell you who were present ; I saw nothing done, because 
1 was not down-stairs. 

Int. 19. Did you see any ladies present that evening besides 
yoursé It? If so, state who thes were, 

Ans. Upe-stairs [saw Mrs. Fanny Sprague, Mrs. Latham, 
Mrs. Doyle, Mrs. Harriet Sprague. 


Int. 22. How long were you present yourself on that 


evening of Dee. - LSi0 7? 

Ans. From early in the evening until between 2 and 3 
o'clock in the morning of December 2, I should judge. 

Int. 23. Were you in the company with Mrs. Fanny 
Sprague during the whole or the greater part of that time? If 


so, state how long you were in her COTH pany . 
Ans. All the time until she retired, about 1] o clock. 
Int. 24. W here were Vou after sire re tired 7 
Ans. Isat on the top of the stairs; Mrs. Latham was with 


ie. 


Int. 25.° Near her room? 
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Ans. ()uite near. 

Int. 26. State whether or not Mrs. Fanny Sprague signed 
any deed or deeds and acknowledged the same before Mr. 
Henry Martin, and delivered the deed so signed to Mr. Zecha- 
riah Chafee that night ? 

Ans. No, sir; she did not. 

Int. 27. Would you have known if she had done so, from 
your relations with her, that night f 

Ans. Yes, sir. 

Int. 30, When you left the house of Mrs. Fanny Sprague 
where did you go? 

Ans. 1 went to Pawtuxet—to Colonel Wheeler’s, the 
town clerk of Cranston. 

Int. 37. Did any one accompany you? 

Ans. Mr. Amasa Sprague and the coachman. 

Int. 32. What did you go for? 

Ans. To get Mr. W hi eler to Oo to the town clerk’s othee 
to put the deeds Ol} recora. 

Cross-Int. 44. On that evening 


—_ * 
‘ 


while you were up-stairs, 
did any members of the family come to see Mrs. Fanny 
Sprague or you in her room ? 

Ans. All of them, up and down. 

Cross-Int, £5. Please state who, by name. 


Mir. Amasa Sprague, Mr. Thomas Doyle and wife, 


dlns. 
Mr. F. W. Latham and wife, Mrs. Harriet Sprague. 

Cross-Int 46. What was the conversation about between 
these parties, Mrs. Fanny Sprague, and yourself? 

Ans. Mostly concerning her health. She Wis very deli- 


cate al that time. 


WILLIAM SPRAGUE signed the deeds with the three trustees 
then named in them, on the night of Nov. 28, 1875, but did 
hot acknowl deve them as made to sid trustees, 

Kridence: see COP\ of the acknowledgment on one of 
said deeds, Ree... }). Lb. The certificate of that acknowledg- 


ment does not contain the name ot William Sprague. 


= 
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Immediately on signing said deeds, and before they were 
acknowledged on the 28th of November, William Sprague left 
for Washington and did not return for several days; when he 
did return he made a separate acknowledgment of one of the 
deeds on the sixth day of December, 1875, as shown by copy 
of said acknowledgment found in the Record, p. 318. 

And then on the tenth day ot December he acknowledged 
another duplicate of said deed, as shown by copy of said ac- 


knowledgment found Wn Ree.. p- B67. 


WILLIAM SPRAGUE, Ree., p. 412, testities as follows : — 

Int. 20. Did you, after your return, acknowledge the deed 
to Mr. Chatee, and was it the same deed which had been ex- 
ecuted to the three trustees. 

AAns. Yes, and it was the same deed that was acknowledged 
to the three trustees. 

Int. 27. Did you write your signature over again, or did 
you simply acknowledge the signature which you had already 
made on the deed to the three trustees to be your signature ? 


Ans. | made ho signature but to the three trustees, 


The last-mentioned duplicate deed as first delivered to Chafee 
was recorded Onl December 2. There Is ho evidence that the 
deed was ever recorded after its acknowledgment by William 
Sprague ; all that the record contains in relation to it is found 
on p. 566, in an examiner's note, to the effect that ** witness to 
William Sprague’s signature and his acknowledgment appended 
to this instrument, received for record in the town clerk’s oftice 
of South Kingston, ee 1873, at 6.20 P.M.. 
and recorded in said South Kingston Land Evidence Book 24, 
and at p.477, and in said South Kingston Personal Property 
Record Book No. 2, and at page 215.. Witness, J. C. Perry, 


Town Clerk.” 


AMASA SPRAGUE did not acknowledve the deed at any time 


except on the night of November 28. when it contained as 
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grantees the names of the three trustees, which names were, on 
the night of December 1, erased, and that of Chafee substi- 
tuted. 

His evidence in this behalf is as follows ( a % 423):— 

Inc. 15. State whether or not you signed or acknowledged 
that deed to Mr. Chatee Onl the night of Dec. l, L873, which 
you have referred to as treasurer of the A. & W. Sprague 
Manufacturing Company, or as one ot the firm ot i & ££ 
Sprague, or for yourself individually ? 

Ans. The deed was sroned on the twenty-eighth day of No- 
vember, sealed and executed on the night ot the twenty-eighth 
day of November, and was never signed or executed at any 
other time. 

| (QJuestion repeated to witness. 

Ans. No; it had already been signed and acknowledged 


on the twenty-eighth of November, L875, to the three trustees. 


Frances W. Latuam, one of the subscribing witnesses to 


220. G20, Bove 


said deed, testifies as follows (Ree.. Pp). 


Int. 5. (P. 528. ) State whether or not vou witnessed the 
execution of trust or mortvage deeds made on or about the 
twenty-cighth day of November, 1873. : 

Ans, (P. 529.) I am under the impression that is the 
date. anh quite certain I never witnessed but One document 
trom these parties, —— the Spragues, to these rentlemen. Rufus 
Waterman, Amos lL). Lockwood, and Creorge $4 Nightingale. 

Int. i Please state whether or not you have anh know!l- 
edoe ot the alteration of any deeds sO mace : and if ves, when. 
where, and by whom, and what was the alteration made. 
Please di scribe it In full, 

Ans. (P. 550.) I was present in the house on the evening 
ot Dee. # L754, when the alterations were mace in the deed 
executed Nov. 28, 1875. 


Harris and John A. Gardener and likelv others were en- 
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gaged that evening, Dec. 1, 1873, from 10 o'clock until nearly 2 
o clock next morning making erasures, alterations, and seratch- 
ing out names of Waterman, Lockwood, and Nightingale, and 
substituting Zechariah Chatee, and dates of November 28, and 
changing iy December l, and such alterations as were Necessary 
to changing the trust from Waterman, Lockwood, and Night- 
ingale to Zechariah Chatee. Neither of the parties signed or 
acknowledged the deed that night in my presence or to my 
knowledge. I was not asked to witness anv signatures and did 
not witness any. Mr. Henry Martin was at the house. He 
came there and immediately went up-stairs and did not see 
him come down from there or know when he went away. He 
was not down in the room where the parties were altering the 
deeds that | Saw. \Irs. Fanny Sprague retired that night at 
about 10 o'clock. Mrs. Mars Spragui was not present, Amasa 
Sprague was the only one of the signers of the deed present. 

Mr. Thurston stated in relation to the alterations that 
it would not make any difference, that the alterations would not 
vitiate the documents, that there would not be any controversy 
about the matter. 

Cross-Int. 3. (P. 529.) Were you requested to be at 
that Tie eting (Dee. s L875) tor the Purpose of witnessing the 
execution of said trust deeds to Mr. Chafee? If yes, who 
requested you, and did you so witness them, and do they bear 
your personal signature as attesting witness ? 

Ans. (P. 531.) 1 was not requested to be present as a 
witness, and did not witness the deed that night. I witnessed 
the deed Nov. 28, 1873, and never witnessed it at any other 
time, nor witnessed any other deed. | lived there with Mrs. 


Fanny Sprague at that time. 
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COMPLAINANTS EVIDENCE IN RELATION TO THE MEETING OF 
THE CREDITORS AND THE CONDITION OF THE ESTATE 
OF THE SPRAGUES. 


Evidence of Rurus WatTerRMAN. (Rece., p. 448.) 


Int. 3. Whether or not there was a gathering of centle- 
nen representing several banks of Providence that month to 
consider any propositions from A. & W. Sprague Manufactur- 
ing Company; and if yes, where the meeting was held and 
how mans banks were represented ? 

Ans. ‘There was, and the meetings were held in the 
Merchants Bank Directors’ room. I don’t know how many 
banks, the creditor banks or a large portion of them. 

Int. 4. Whether or not the meeting was confined to 
creditors of the A. & W. Sprague Manufacturing Company ? 

Ans. The mec tiny was called for the purpose of consider- 
ing a loan to the Spragues. There were quite a number of 
people standing around there. 

fat 65. Whether or not you’ were one of the committee 
appointed at one of these meetings f 

Ans. | Wits. 

Int. GO. Whether or not you acted as such committee man ? 

Ans. 1 did. 

/nt. 7. How much time did you give to the duties of that 
committee 7 

Ans. Two or three day s. 

Int. &. Did that committee make a report, and was said 
report printed ? 


Ans. They did, and it was printed, 


Testimony of Henry Howarp. (Reeord, p. 406.) 
‘I don't think the committee to which vou referred, or at 
least to which l referred, took any action. My declining to 


be a member ot it, is [ remember, broke that committee up. 
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It seems to me now that I was afterwards put on another and 


larger committee, whose duty it was to see what could be done 


regard 


til 


to the selection of 


a committee 


to act as trustees. 


As the matter now comes to me, as | talk about it, l perceive 


that T should have said, perhaps, trustees instead of committee, 


when I referred to my first appointment. | 


its 


was named 


one of three to whom the property should be intrusted. in the 


first place, and after that as one of the committee of five. and 


on that committee | did act. 


but that was appointed for the 


purpose ot trying fo get some trustees to tuke the property, 


| think. 


Yes. the 


Committee 


take some action. If | 


did 


remember there were several board of trustees suggested, 


Finally there was one, which, I think. was made up of Amos 


1). Lockwood, Creorge C. 
We were ve ry desireus that they should scTrve, 
Weeden’s building. | 


meeting held in 


Thomas CC, 


(rreene. 


Niessrs. 


Nightingale, and Rutus Waterman. 


There was a 
think. in the office of 


Lockwood, Nightingale, and 


Waterman were present with Mr. Payne and Mr. Greene, I 


think, as their counsel. 


They were very destrous of having it 


determined whether they would become, in anv event. person- 


ally liable. 


endeavored to get those gentlemen to stand on this board. 


The matter was discussed pretty generally. 


We 
As 


| recall it. they retired with Mr. Payne, and probably Mr. 


(greene, to another room connected with the oftice, and when 


they came back it was understood by us that Mr. Payne de- 


clined to vive them the assurance as to their freedom from 


liability which they required. 


| don’t mean to say that that 


was a positive and express refusal on Mr. Payne's part, but | 


was satisfied that he would not give them any such assurance, 


and went to Mr. James Tillinghast, who was present as coun- 


sel for the Spragues, and told him it would be of no use to 


make any further effort to get those gentlemen to act. 


The 


meeting broke up without anvthing being done, and the next 


day, | think. I heard of Mr. Chatfee’s appointment. 


general desire on the part of the creditors was that there 
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should be some trust conveyance made to the Spragues. This 
comunittee of five held il meeting in Deacon King’s othce and 
took some action in the direction of approving Mr. Chatee’s 
appointment, the object being tO tranquillize, so to speak, the 
feeling in the community.” 

Int. 5. Deo you recollect whether at that meeting a card 
Vas prepared for publication by the committee ? 

Ans. Yes, | believe there was. 

Int. ‘>. De you r colleet what was done w ith it 7 

Ans. [ think it was signed by tour fone of that committee 
was a New Yorker), and published in the papers. 

Int. 7. To what did it relate? 

y los. It Wiis in the direction oO} showing our approval ot 
Mr. Chafee’s appointment, although we knew nothing about it 
until it was done. 


Testimony of WituiamM J. Kine. (Record, pp. 460, 461, 462, 


165, 4604, 465. ) 


Int. h, W hether or nol any committee was appointed at 
that meeting : and if Ves, ror what purpose and who composed 
it? 

4 1) ° There Was i committee *ppointed at that meeting ° 
comunittee were composed ot five Willian ! J. King, llenrv 
Iloward, W. H. Hopkins, and Daniel Remington, all of Provi- 
dence, and J. L. Ricker, of New York. They were appointed 
to examine a trust deed and submit the same to the counsel and 
nominate trustees. 

Int. 4. llow much of the day was the meeting in session 7 

Ans. I do not recollect the time: the committee reported 
the same day. 

Int. lo. Please state wh ther this committee nominated ' 
trustees ; and, if Ves, who they were ? 

Ans. They did nominate three: Rufus Waterman, Amos 


1). Lockwood, George Re Nightingale. 
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Int. 17. Whether the committee or any of them did em- 
ploy counsel ; and if yes, what counsel ? 

Ans. I think they did; I think Judge B. F. Thomas, of 
Boston; Abraham Payne, of Providence; I am not quite sure 
whether this committee employed Thomas C. Greene or the pro- 
posed trustee. 

Int. 29. Whether or not the gentlemen named as trustees 
finally executed the deed as trustees ? 

Ans. They did not. 

Int. 34. Whether or not after that letter was receiy ed the 
name of Mr. Chafee was substituted as trustee: and if so. by 
whom ? 

Ans. After receiving this letter we were in great trouble to 
know what to do, the Spragues’ lawyer fearing every moment 
that attachment would be put upon the property, as many claims 
were due. We pressed the trustees to reconsider, and they 
replied thes were unwilling to take Ath hazard in this business, 


but they would probably go to Boston the next day and see 


- 


Judge Thomas about it; but the next day, early in the morn- 


ing, 


it was announced that Mr. Zechariah Chafee had been ap- 
pointed and accepted the deed of trust, it being necessary to 
protect the property from attachment immediately. 

Int. 35, Wow long had you then been in consultation with 
the three persons appointed as trustees in this matter ? 

Ans. I should say from the 6th to the 29th of November, 
1875. 

[nt. 6, W hether or not any ot the committee objected to 
the substitution of Mr Chafee as trustee ? 

Ans. None that I know of. 

Oross-[nt. £8. State whether or not the committee ot 
which you are a member were consulted in regard to the 
appointment of Mr. Chafee as trustee before the execution of 
the trust deed. 

Ans. They were not. 


Cross-Int. 49. Are you a party to a suit or bill in equity 


a ae 
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brought by a large number of the ereditors of the A. & W. 
Sprague Manufacturing Company to remove Mr. Chafee from 
nis trust ? 

Ans. No, sir. 

hee-direct Int. 50. Do you recollect whether or not the 
committee of creditors published a card in relation to Mr. 
Chafee’s appointment ? 


Ans. | do not recollect. 


The following Is the letter reterred to by Mr. King in his 


testimony :— 


Wm. A IING, Chairman, ete.:— 

We have given to the proposed deed of trust of the Spragues’ 
property, to be executed by us as trustees, the most careful ‘ 
consideration, with an earnest desire to see our way clear to 
accept the same; but, acting under the advice of counsel, we 
must decline to do so, unless creditors, by some previous 
action on their part, will protect us against personal liability. 

Very respectfully, 
Rurus WATERMAN, 
A. D. Lockwoop, 
GEORGE C. NIGHTINGALE. 


rr . ‘ Y , > 7 & 
PROVIDENCE, Noy, 29, 1873. 


Deposition of ABRAHAM Payne. (Ree., pp. 482, 483.) 

int. 3. State whether or not you’ were present with the 
proposed trustees and otners at the house of Mrs. Fanny 
Sprague, in the city of Providence, after you was retained in 
the matter: and if so, state when the meeting was, who was 
present, and the result of the meeting ? 

Ans. Sunday afternoon, Nov. 30, 1873, by request of 
Rufus Waterman, one of the proposed trustees, I went to the 
house of Mrs. Fanny Sprague and met there Rufus Waterman. 
Whether either of the other proposed trustees were present I 


do not positively recollect. Charles Hart wags present as 
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counsel for the Spragues, and I think Benjamin F. Thurston, 


James Tillinghast, and John A. Gardner, also of our counsel for 
the Spragues, were present. Mr. Amasa Sprague was pres- 
ent. There nay have been others, but I do not positively 
recollect that any other person was present. The object of 
the meeting was to see if the objection of the trustees to the 
acceptance of the deed by them could be overcome. There 
was no definite result. After much discussion the meeting 
broke UI}). 

Int. 4. State whether or not you was present the next day 
at a meeting between the counsel of the Spragues and the pro- 
posed trustees at the othce of Thomas C. (r;reene, Esq. : if 80, 
state who was present, the purpose of the meeting, and the 
result of the same? 

Ans. Iwas present in the early evening of Dec. 1, 1873, 
at the ofhce of Thomas C. Greene, by request of the proposed 
trustees. I think all the proposed trustees were present, but I 
am not positive about the presenee oft anv one of them except 
Mr. Waterman. Mr. Thomas C. Greene was present with me 
as counsel for the trustees. Charles Hart was present, and 
[ think also Mr. Thurston, Mr. Gardner, and Mr. Tillinghast. 
Mr. William J. King was present, and I think other creditors 
of the Spragues, whose names I do not recollect. The specific 
object of this meeting, as I remember, was to ascertain if the 
creditors would indemnity the trustees against the risk of per- 
sonal liability in case of their acceptance of the deed. It was 
definitely announced that no such indemnity could be given. 
After a short private conference between Mr. Greene, the trustees 
who were present, and myself, it was proposed to the counsel 
of the Spragues that Mr. Greene and I, with the trustees, 
should go to Boston the next morning to consult Benjamin F. 
Thomas and Henry W. Paine, with the view to see whether 
the objection ot the proposed trustees to the acceptance by 
them of the deed could be overcome, and that we should tele- 
graph the result from Boston. This proposition was attended 
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to and the meeting broke up, and on my way to the cars next 
morning Mr. Greene met me and notified me that he had re- 
ceived notice from Mr. Thurston that the deed had been ex- 
ecuted to Mr. Chafee. This ended my connection with the 
trust deed until some years after, when I was employed by a 
committee of creditors to file a bill in equity for the removal of 
Mr. Chafee from his office of trustee. 

Deposition of WitttAM Spracue. (Ree., pp. 412, 415.) 

int. 13. State the names of the other signers of the deed. 

Ans. Amasa Sprague, treasurer for the A. & W. Sprague 
Manufacturing Company, Amasa Sprague, Fanny and Mary 
Sprague, A. & W. Sprague. 

Int. 14. Was the deed fully executed at that time by all 
the parties grantors ? 

Ans. It was. 

Int ESF Was the SiLine accepted by the said Waterman, 
Lockwood, and Nightingale ? 

Ans. It was not. 

Int. 16. Can you fix the date when said deed was so exe- 
cuted 7 

Ans. Ithink it was the 28th or 29th of November, 1873. 

fut. 17. Were the three trustees present at the time of 
executing said deed, and what, if any, reasons did they give 
for not accepting the same? 

Ans. They were present ; their objections, subsequently 
stated, because of their personal liability. 

Int. 18. What was then done by the creditors and the 
Spragues, including yourself, in reference to the matter? 
State all you know about it. 

Ans. IT was not consulted in any of the previous proceed- 
Ings except the signing of the deed to the three trustees when 
it was executed, and returning to Washington, to which place 
I went immediately after signing the deed to the three trustees, 


I learned that Chafee had been made trustee, and was then ad- 
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vised to prevent attachments on my individual property, to exe- 
cute if. 

[nt. 19. ow soon did you learn of this change from the 
three to the one trustee 7 

Ans. Through my mother, who stated that matters were 
being badly managed. I think I returned within ten days. 

Int. 20. Did you, after your return, acknowledge the deed 
to Mr. Chafee, and was it the same deed which had been exe- 
cuted to the three trustees ? 

Ans. Yes; and it was the same deed that was acknowl- 
edged to the three trustees. 

Int. 27. Did you write your signature over again, or did 
you simply acknowledge the signature which you had already 
made on the deed to the three trustees to be your signature ? 

Ans. [ made no signature but to the three trustees. 

Int. 22. At the time you executed the deed to the three 
trustees and subsequently to Mr. Chafee, did you expect that 
if the business of the corporations could be carried along for the 
time mentioned in the deed that you would be able to extricate 
the company from its firfancial embarrassments, and have a sur- 
plus of the estates left at that time, which would revert to the 
erantors in the deed, and was the deed executed by you for 
that purpose 7 

Ans. There was three dollars of property, as then estimated, 
to pay one dollar ot debt. which could have been paid easily, 
it properly managed, within the time specified in the deed. 
Yes: it was for that purpose, 

Int. 23. Did the executing of the deed delay the creditors 
whose debts had already matured from collecting their claims 
due against the company by ordinary legal remedy for the 
period of three years f 


Ans. It did. 


Evidence of AMASA SPRAGUE. (Record, pp. 422-424.) 
Int. 6. Wow long did you hold the office of president and 


treasurer from that time 7 
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Ans. Up to the present time from that time. I was the 
treasurer long before that time. 

Int. 7. What was the financial condition of the company 
in the fall of 1875? 

Ans. It was bad. We owed more money than we could 
pay in a panic. 

Int. 8. State whether or not the company made a con- 
veyance of its property to Waterman, Lockwood, and Night-' 
ingale on Nov. 28, 1875, and what led .to the making of that 
assignment; state fully. 

Ans. Thev did make the assignment to Waterman, Lock- 
wood, and Nightingale on Noy. 28, 1873. We had become 
embarrassed, and it was thought that by putting the property 
in that position to the three trustees there was property enough 
ro pay al] the indebtedness and have il large surplus left : and 
the creditors had several meetings, ahd it was done through 
their recommendation. It was made at the recommendation of 
the committee of eéreditors. 

Int. 9. State when and where the deed to the three 
trustees was executed, and whether or not it was accepted by 
the three trustees at that time. 

| is It Wis signed, sealed, and executed to the three 
frustees on the Ith otf November, L875. af Mrs. Fanny 
Sprague’s house in Young Orchard avenue. The trustees did 
not accept thi trust that nicht, lyunt they expected to he able to 
accept it the next day : put the next day came and they warn t 
ready to aecept the trust, on account of personal liability, 
without the creditors in Some WAY would indemnity them from 
anv losses. They refused to accept. 

Tnt. 0), State what wis then done In reference to the 
making ot the deed by the Spragnes and the creditors, 

Ans. The trustees ‘did not accept, and it run on until the 
first dav of December following. Then Hopkins and Pom- 
Croy, being creditors, came to the othee and notified mec that 


thes proposed fo put on an attachment, as there was nothing 


> 
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to be done. I told them to wait until morning and the proba- 
bility was the trustees would accept. They concluded to 
wait. Then I went to Mr. Thurston (between 4 and 5 
o'clock in the atternoon of the Ist of December) and told him 
what llopkins and Pomeroy proposed to do, and he said the 
thing must be fixed some way or other that night. Then he 
notified his associates of the condition of affairs, and notified 
them to meet at Mrs. Fanny Sprague’s house that night. 
They met at Mrs. Fanny Sprague’s that night — Mr. Tilling- 
hast, Mr. Thurston, Mr. Gardner, and Mr. Hart, who then 
were my counsel, or were supposed to be, and Mr. Chafee was 
proposed by these ventlemen to be the trustee. They sent tor 
Mir. (‘hafee (that is, the legal centlemen ), after looking the 
matter over, knowing if there warnt something done that 
night we should be all covered over with attachments next 
morning, and Mr. Chafee said that he would aecept the trust. 
Then the deeds had been made out amd exectited to Lockwood, 
Nightingale, and Waterman, and their names were erased, 
and Mr. Chafee’s inserted, and on the acknowledgement the 
iwenty-eighth day of November was seratched out, and the 
first day of December inserted. \fter the deeds were come 
plete, Mr. Martin, the notary, was sent for. He arrived, I 
should judge, somewhere about O' lock, but he took no 
new acknowledgment. Mr. Thurston and Mr. Gardiner 
questioned the legality of the deed, and Mr. Thurston re- 
marked that he hadn't any time to do it any differently, for it 
thitist be on record to-morrow morning before y o clock. If 
it warn't we should all be covered over with attachments. 
Then most of the deeds were sent out that night, and the 
town clerks called up, and most of them were recorded before 
9 o'clock in the morning. : 

Int. TZ. What time of the night of December 1, or 
morning of December 2, were the deeds completed and sent 
for record 7 


Ans. It was on the morning of the 2d. They were fin- 
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ished somewhere in the neighborhood ot ] o'clock of December 
2: they were sent for record shortly after. 

Int. 12. State whether or not this arrangement was made 
for the purpose and with the view to deprive the creditors of 
obtaining their claims against the estate by the ordinary legal 
nrocesses, and of delaying them from obtaining their claims 
against the estate for the period of three years f 

Ans. Yes: it Wis all done tor that purpose, —_ for delay. 

Int. Zs. State whether or not you expected by this ar- 
rangement that the debts of the company would be paid, and the 
property preserved to a greater or less extent tor the benefit ot 
the parties making the deed. 

Jlns. Yes, sir: that is so. 

Int. 14. State whether or not there had been a meeting of 
the stockholders of the company which authorized you as treas- 
urer of the company to execute this deed to Chafee prior to 
Dec. 1, 1875. 

Ans. No, sir; | never had any authority.. 

Int. 15. State whether or not you signed or acknowledged 
that deed to Mr. Chafee on the night of Dee. 1, 1873, which 
you have referred to as treasurer of-the A. & W. Sprague 
Manulacturing Company, or as one of the firm of A. & W. 
Sprague, or fer yourself individually. 

Ans. The deed was signed on the twenty-cighth day of 
November, sealed and exeented on the night of the twenty- 
eighth day of November, and never was signed or executed 
“ut any other time. No: it lead already heen signed and Ac- 
knowedved on the twenty -eivhth day ot November, L875. to 
the three trustees. 

Int 16. State whether or not you bid off the property or a 
portion of the property known as Canonchet at a sheriff sale ; 
if so, state when, and under what circumstances. 

Ans. I think that property was bid off at a sheriff sale in 
1862. and I think ! bid it off—I know | bid it Of amte A. 


& W. Sprague, and we took immediate possession of it. 


in 
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Deposition of ZECHARIAH CHAFEE. (Record, pp. d48, 349.) 


Cross-Int. 12. Please to state who were present at the 
house of Fanny Sprague Dec. 1, 1873, at the time when you 
accepted the trust deeds. 

Ans. Fanny Sprague, Mary Sprague, Amasa Sprague, 
Giecorge Harris, Thomas A. Doyle, Frank Latham, James Til- 
linghast, Charles Hart, Benjamin F. Thurston; Henry Martin 
called, and maybe one or two others. Amasa Sprague’s wife 
was in and out. 

('ross- Int. BA Who personally asked you to fo to the 
house of Fanny Sprague, and at what time did you reach the 
house ? : 

Ans. Thomas A. Doyle called at my residence and re- 
quested me to go up to Fanny Sprague’s residence at about 10 
o'clock. 

C'ross-Int. 14. Did you remain in the dining-room or in 
the sitting-room ? 

Ans. The most of the time I was in the sitting-room. I 
was in the hall part of the time. I talked with the old ladies 
in the hall. 

Cross-Int. 15. Were parties at work in the dining- room 
altering or changing the deeds. 

sins. ‘There were parties in the dining-room attending to 
the business. I don’t know what they were doing. 

Cross-Int. 16. Please state what they were doing? 

Ans. I was not in that room and cannot tell what they 
were doing. I have every reason to believe that they were at- 
tending to the business. It was on business. 

Cross-Int. 17. Was you informed what that business was ? 

Ans. The deeds were handed to me and read by me and 
by me accepted. I was informed: by Thomas A. Dovle they 
wanted me on business. I knew very well they were on this 
business after I reached the house. 


Cross-Int. 18. What do you mean by this business 7 
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Ans. I mean their intention of deeding this property to me 
in trust for the creditors. 

Cross-Int. 19. Did you not understand that they pre- 
viously deeded the property to three trustees: to wit, W ater- 


man, Lockwood, and Nightingale, and did you not understand 


that the persons in the dining-room were erasing the names of 


the three trustees and writing in your name as trustee ? 

Ans. Iwas aware that it was their intention to convey the 
property to the three trustees. I was also aware that the three 
trustees declined to accept. I knew nothing about the erasing 
of the names of the three trustees until the deed was handed 


tf me, when | SV the erasures. 


RePePoRT OF COMMITTEE OF CREDITORS. 
(Ree.. pp. 149455. ) 
PROVIDENCE, Oct. 31, 1873. 


, The committee appointed at a meeting of the representatives 
of various banks of the city of Providence to investigate the 
affairs of the A. & W. Sprague Manufacturing Company, and 
the various concerns depending upon it, respeetfully report that 
they have given the whole subject their earnest and careful 
attention, and trom the accounts which thre COMPANY has placed 
hefore them thes find, — 

The A. & W. Sprague Manufacturing (Company comprises 
Mrs. Fanny Sprague, Mrs. Mary Sprague, Mr. Amasa 
Sprague, Senator William Sprague, and two sons and two 


daughters of Mr. Edwin Hoyt. 


The assets of this corporation consist of : — 


The Baltie Mill. . ‘ , : 76,000 spindles. 
Natick Mills , : ‘ : , tL? OOO spindles. 


LLS,000 spindles. 


ALLL LOLA NO AE. ett ee pete 
TTT, 
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Which we value at $15 per spindle, and which 
includes a large number of houses and many 
acres of land : : ; ‘ 


455 shares of the 5,000 shares of the Quidnick 
Company, at $374 


(The condition of this company will be shown 
in subsequent accounts. ) 


United States Flax Manufacturing Company, 
33,000 spindles used in manufacturing print 
cloths, at $15 ' , 

Cranston Print Works, with houses and lands 


belonging to it 


. 


Augusta ( Me.) estate, including 40,000 spindles 
(which property has recently been valued by 
disinterested parties at $1,482,000 ) | 

Bank and other stocks (after striking out a large 
amount as worthless or of doubtful value) 

Real estate in Cranston and elsewhere (upon 
basis of 2) cents per foot in Cranston and 
moderate valuations elsewhere) as per Sched- 


ule A 


Cash advanced to the following companies | — 
Rhode Island Horseshoe Com- 


pany ‘ : ; : S449 000 

Sprague Mowing Machine Com- 
pany . ; j ; ; H15,000 
Comstock Foundry Company S7 000 
Point Street lron Works . . 182.000 
Wilcox Caloric Engine Company, 37,000 
American Horse Nail Company . 14,000 
In all ‘ ' : , $982,000 


$1,770,000 


L70 000 


495.000 


1.100.000 


1.200.000 


1,044,000 


53.615 500 


"Sy “peg eaters 
dys 2 is *< 
— 


. 


% 


Poorer, Shor Ae Re 


NN, ge me at SE. IS 


Valued at ° ° ° ° , ° ° 
Personal manufacturing property in various mills 
and print works, including prints and goods 
in store ; ° ; ° ee ° . 
A. & W. Sprague (their indebtedness, see per- 


sonal account following ) 


Cash on hand —. : : $180,000 
Notes recely able ( considered cood a HO.0C0O0 
Accounts receivable (considered 

good) . : ’ 240,000 


Due from William en administrator estate 
Byron Sprague 

Wim. Sprague’s special in W ht & Tillingh: ast, 

Morgan Mill estate 

City of Augusta bonds 

Landed property, not specified above, in “aren 


and elsewhere, costing $124,000, estimated . 


The indebtedness of the corporation is upon 
notes and acceptances 
Dune to the Quidnick Company 
Due Wim. Sprague, guardian ( Hoyt’s) 
Collins & Fenn (advances on goods ) 
Wight & Tillinghast 
Flax Company’s accounts and notes . 
Cotton cloth, call loans, and other accounts ; 
Hoyt, Spragues, & Co.’s accep- 
tances outstanding . ' » $5,462,300 
Less amount due from H. 8, 


Company : : 2.065.000 


655,000 


1,790,000 


1,579,000 


480,000 


53.000 
150.000 
50,000 
57.000 


50,000 


S$15.992 500 


$3,150,000 
307 O00 
220,000 
306,000 
50,000 
150,000 
750,000 


3,997 300 


$8,290,300 


207 


The private property of the stockholders in this corporation 


is liable for the company debts. 


The firm of A. & W. Sprague, both members of which are 


stockholders in the corporation, has assets as follows : — 


1,654 shares First National Bank, Providence 

900 shares Second National Bank, Providence 

2,104 shares Quidnick Company, at $374 

215 shares Washington & Georgetown R.R. 
Company, at $70 

1.855 


shares Kennebec Land and Lumber 


Company, at $100 : 

7 shares RI. Horseshoe ( ompany 

200 shares R.I. Safe Deposit Company (total 
SO00 ) , ; e 

Kennebec Land and Lumber Company 

Real estate in Maine (lumber-land) . 

Columbia Water Power Company . , , 

Bills receivable . ° 

Coburn Land Company (400,000 acres) . 


Interest in four schooners 


Liabilities : 


eon 


Wim. Sprague, trustee for Almira Sprague 
A. & W. Sprague Manufacturing Company 
Bills payable 


William Sprague’s individual note 


In to these assets is the interest 


addition 


of 
Sprague in Lloyt, Spragues, & Co., valued at $850,000. 


$165,400 
50 000 
SOU 3356 


15,050 


185.500 
700 


20.000 
LS.587 
20,000 
116,000 
80,500 
1,457,000 
23,000 


$2,961,073 


$124,000 
1.575.000 
1,109,000 
25.000 


$?_.633,000 


A... @& Ws 
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The individual property of Mrs. Fanny Sprague 
is SO2 shares Quidnick Company . S500 000 
One-third homestead estate and life interest In 
balance, fee of thirds being in A. & W. (total 
value reckoned here ) 125.000 
House on Young Orchard avenue and lots on 


Pitnam street. 60.000 


Bank stocks . , , LO,000 


Mrs. Mary Sprague has. — 


601 shares (Juidnick Company 228 140 


LOO O00 
LOOLOOU 


Homestead estate 


Bank stocks . ‘ ; ; ‘ : 


Amasa Sprague, on 
Ladd farm, Warwick, 180 acres, with houses 


and other buildings 75,000 


William Sprague, — 
Washington estates . ‘ , . . 
Land and house, Peace street, Providence 


130.000 


(40,000 feet). : : ' 25 000 
Hoyt children, — 

816 shares (Juidnick Company : : : DOD. TS 

Due tron Wm. Sprague, guardian (other indi- 


vidual property of these not known ) 220 OO0 


S1L.O78,524 
EI SLATS 


ae 


The further assets and liabilities of the A. & W. Sprague 
Manufacturing Company appear to be for =" of the Perkins 
Sheet-Lron Company (the remaining seven shares being owned 


by responsible parties ). 


This company’s assets amount to : ; S481.000 


ns ete 
eet 
<a es 
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From which deduct depreciated 
machinery (of a total valuation 


of $26,000) . , : : $20,000 

And stock of Sprague Mowing 
Machine Company , 225,000 
Balance asscts a . ‘ e ° 


The liabilities are (chiefly in notes) . 


Leaving excess of indebtedness , , 


245,000 


$236,000 
545,000 


$309 ,000 


Of which we place A. & W.S. liable for 12° $293,000. 


The Sprague Mowing Machine Company (of 
which the Perkins Sheet-[ron Company own 
three-fourths, but for the debts of which A. & 
W.S. are liable to full amount, other stock- 
holders contributing ;j, of this three quarter 
interest) have assets, including one-half of Com- 
stock Foundry Company’s stock , , 
We deduct for depreciation : ‘ . . 


Liabilities are 


Leaving indebtedness in excess of assets. : 


$514,000 
44,000 


$470,000 
702,000 


ae et 


$232,000 


The Wilcox Caloric and Steam-Engine Company have 


assets standing upon their books, $48,700. 


j We value the same at 


Their liabilities are 


Balance, being CXCCSS of liabilities 


$15,000 
53.000 


$38 000 
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One-half of the stock of this company belongs to A. & W. 
S.; one-fifth at least is owned by responsible parties. We 
count the indebtedness of A. & W. 5S. as five-sevenths of above 
balance, $27,143. 

Di. The assets of the us [lorseshoe ('om- 

pany by their books appear to be. ; ; $527 000 

Which we reduce . . ; : . , 10,000 


S517 000 


The liabilities amount to 240,000 
Balance of assets. : ; , , $277,000 


1183 of this company belongs to the Perkins Sheet-Iron 
Company, and makes this item in their assets cood, but does 
not add further to this account, because included in assets of 


Perkins Sheet-Iron Company, as above. 


The Comstock Foundry Company (another cor- 


poration), have assets, considered good, 
‘ i. *< 
amounting to. , : , , $163,000 
And liabilities ; ; : , 89,000 
Balance : , : , ; : $74,000 


Of which A. & W. Sprague Manufacturing Company own 
—- or $13,350. 

We have arrived at the value of the Quidnick Company’s 
property, as per following statement, given in verification of 


previous figures ; — 


Quidnick, two mills ; 51.000 spindles. 
Aretie Mill. ~ 27,000 6s 


J8,000 8 ¢ at $25, $1,450,000 
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(This covers 268 acres of land and many 
houses and stores. ) 


Due from A. & W. Sprague Manufacturing 


Company... , : : , : 296,000 
Personal property . ‘ : ; : ‘ 125,000 
Total . , , ' ' . » $1,871,000 


Divided into 5,000 shares. 

Liabilities, none. 

With reference to the affairs of the Atlantic De Laine 
Company, we find that neither the A. & W. Sprague Manu- 
facturing Company, nor either of its stockholders, are stock- 
holders in that corporation. 

Hoyt, Spragues, & Co. are under acceptance for the De 
Laine Company for $2,200,000, and the De Laine Com- 
pany owe Hoyt, Spragues, & Co., on account, $2,000,000 
more. 

Estimating the fixed property of the mill at one-half the val- 
uation which stands against it upon its books, — say $2,4(0,- 
000,—the De Laine Company can pay at least $3,000,000 
upon its indebtedness to Hoyt, Spragues, & Co., so that the 
assets of Hoyt, Spragues, & Co. may be reduced by $1,200,000, 
in the event that the property of the De Laine Company shrinks 
to the extent of 50 per cent. of its appraised value. 

We come now to the value of the interests of Amasa and 
William Sprague in the house of Hoyt, Spragues, & Co. 

The statement made by this house says the indebtedness, 
outside of A. & W. Sprague nae and Riverside, is about 
$900,000, all covered by sales goods on hand. 

After careful review of their books, they esti- 


mate copartnership assets in excess of liabil- 
ities . : ; ‘ ee ; . $2,200,000 
Mr. Hoyt estimates his private property at ; 1,500,000 


Leaving available assets at ' , . $3,700,000 


BARU, ing 
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Which may be affected by the three accounts above men- 
tioned. : 

We consider Mr. Hoyt’s interest in H., S:, & Co., and his 
private property, makes the account of the De Laine Company 
with H., S., & Co. good, he being a stockholder in the De 


‘ 


Laine Company. 


574. If this is correct, the interest of Aimasa 
ana William Sprague in the house of H., S., 
& Co. will add to their assets, as previously 
estimated . . : : : : : $850,000 
Unless there is loss by the Riverside mill, which is not prob- 


able. 


As the result of all this examination, we con- 
sider the assets of the A. & W. Sprague Man- 


ufacturing Company to be . : » $19,495,247 
And the liabilities of the A. & W. Sprague 

Manufacturing Company. ‘ : , 111.475.4438 

Surplus ‘ > ‘ : : . 88,019,804 


Your committee, in making the above detailed report of the 
condition of the A. & W. Sprague Manufacturing Company, 
have endeavored to comply fully with the spirit of the fol- 


lowing resolutions, under which they were created : — 


Resolved, That in the opinion of the representatives of the 
banks of this city, aid ought to be extended to the A. & W. 
Sprague Manufacturing Company to enable: it to meet its 
maturing obligations, provided a committee shall, upon exam- 
ination of the affairs of the company, report that the sum of 
one million dollars requested will be suthicient to meet the 
probable requirements of the company, and provided that the 
mortgage security offered therefor shall be sufhcient. 


Resolved, That James Y. Smith, Seth Padelford, Rufus 
Waterman, and George F. Wilson be a committee to make the 
examination, and said committee are authorized to take the 

opinion of counsel upon the validity of the proposed mort- 

cage. 


‘ 
~ 


To determine whether the mortgage proposed would be valid 
’ and free from objection under the provisions of the bankrupt 

act, they were compelled to ascertain whether the amount of aid 

asked would, in all reasonable probability, be sufficient to 

enable the company to meet its maturing obligations in the 

regular course of business. The unsettled condition of financial 

affairs and of business at the present time, and the large amount 

of obligations of the company maturing during the next ninety 

days, preclude the possibility of your committee reporting that 

, ¢ the sum of one million dollars would enable the company to 
meet its engagements regularly in the future; and as, in the 

event of a failure to do so, the validity of the security might be 

‘ questioned, your committee, under the advice of counsel, are of 
opinion that the sum asked for cannot: be safély furnished. 

Upon coming to this conclusion your committee were re- 
quested by the company to express their recommendation of the 
best course to be taken, under the circumstances, to enable the 
company to secure to its creditors the payment of their claims, 
and to preserve, as far as possible from shrinkage the vast 
available property in the hands of the company. 

They therefore recommend that the A. & W. Sprague Man- 
ufacturing Company, and the individuals comprising that cor- 
poration, mortgage all their property to three trustees, who 
shall practically have all control and management of the entire 
property. 

These trustees to issue notes to an amount which shall fully 
' cover the amount of present indebtedness, these obligations 
j having three years to run, and drawing, semi-annually, interest 
at the rate of seven and three-tenths per cent. per annum, with 
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the right reserved to pay five per cent. of the debt as often as 
in their judgment shall be practicable. 

It is believed that all the creditors will accept these evidences 
of indebtedness, and if the trustees have the full authority asked 
for them they will be able to avert a great calamity to thousands 
of operatives, make the mill properties valuable, prevent an 
immense further shrinkage of values, and pay in full the indebt- 
edness of the A. & W. Sprague Manufacturing Company, 
together with that of all its depending establishments. 

It being the duty of the trustees to convert the property and 
pay the debts at as early a day as possible, it is not unlikely 
that the whole indebtedness may be cancelled in much less time 
than the three years. 7 : 

Respectfully submitted, 


- JOS. Y. SMITH, 
SETH PADELFORD, 
RUFUS WATERMAN, 
GEO. F. WILSON. 


Sect. 2, Chap. 555, of the Statutes of Rhode Island of the 
year 1876, passed April 20: — 

Sect. 2. Sect. 20 of said Chap. 142 of the General Statutes 
is hereby repealed, the repeal whereof, however, shall not affect 
any contract heretofore entered into, or obligation heretofore 
incurred, or any remedy thereon; and Sect. 21, of said chap- 
ter is hereby amended so as to read as follows, viz: “Sect. 21. 
Creditors and others having claims against any manufacturing 
corporation may have their remedy against the corporation as 
is now provided by law, or may enforce their claims by bill in 
equity against the said corporation, and the individual members 
thereof, subject to the limitations hereinbefore provided.” 

Sect. 3. All acts and parts of acts inconsistent herewith 


are hereby repealed, 


Act of the Legislature of Rhode Island, Chap. 600, passed 
March 27, 1877: — 


Section 1. No person shall hereafter be imprisoned, or be 
continued in prison, nor shall the property of any such person 
be attached, upon an execution issued upon a judgment obtained 
against a corporation of which such person is or was a stock- 
holder. 

Sect. 2. All proceedings to enforce the liability of a stock- 
holder for the debts of a corporation shall be either by suit in 
equity, conducted according to the practice and course of equity, 
or by an action of debt upon the judgment obtained against 
such corporation; and in any such suit or action said stock- 
holder may contest the validity of the claim upon which the 
judgment against such corporation was obtained upon any 
ground upon which such corporation could have contested the 
same in the action in which such judgment was recovered. 

Sect. 3. All acts and parts of acts inconsistent herewith 
are hereby repealed. 

Sect. 4. This act shall take effect on and after the date oj 
the passage thereof. 
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Appellant’s Supplemental Brief. 


ReseonpDEnts’ Opsection To tHe Trrte or PLAINTIFF TO 
SHARES OF STock. 


' Respondents’ Bric tf. pag Ld. 
Plaintiff obtained the shares by two several lines of title. 
F rrsr. 
Tue Waterman Levies. 


Horatio N. Waterman recovered judgment and execution 
against the A. & W. Sprague Manfg. Co. The execution 
was duly levied by Kent, Deputy Sheriff, March 22, 1883, 
on 802 shares of the capital stock of the Quidnick Com- 
pany, belonging to Fanny Sprague, and also on 601 shares 


a Gg ee 


of the capital stock of said company to Mary Sprague; it 
being represented that Fanny Sprague and Mary Sprague 
were stockholders in said Quidnick Company, now, and at 
the time of, contracted indebtedness on which the judg- 
ment was found and execution issued, and all the right and 
title of the said Manfg. Co., and of Fanny Sprague and 
Mary Sprague in and to 1858 shares of the capital stock 
of the Quidnick Company, were sold by said Kent at public 
auction to Evan Randolph, the highest bidder ; and a deed 
therof was delivered, duly executed and acknowledged, on 
the 7th of said April 1883 (K., p. 22). 

To this title the respondents made several objections. 

1. That William Sprague was not the treasurer of the 


oe 


Quidnick Company at the time of the levy. In support of 
said objection, R., pp. 203, 207, 286, 532 are cited. 

These citations, pp. 203, 207, show only the return of 
the oflicer, that on March 22. 1883, he delivered into the 
hands and possession of William Sprague, treasurer of the 
Quidnick Company, “a true and attested copy of the 
within execution with his doings and the date and time of 
dav of such levy, endorsed thereon ; and did the like with 
Amasa Sprague, treasurer of the A. & W. Sprague Manfg. 
Co., in his hands and possession ” (pp. 203, 207). It contains 
nothing upon this subject of who was treasurer save the 
return of the officer (p. 286). 

Int. 3. Who were the officers of the said Quidnick' Com- 
pany, and who composed said company at that time ? 
(March 22, 1882). (See page 285). 

Ans. William Sprague claimed to be president of the 
company at that time. Benj. G. Chase claimed to be treas- 
urer during part of that time; I do not remember how long. 
[ have no personal knowledge who was stockholders. 


Page 532 has the following : 


ra 
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Int.2.* * * Have you been an officer of said cor 
poration ; if so, between what dates ¢ 

Ans. * * * J have been an officer of such corpora- 
tion, its treasurer; December, 1873, to August, 1881. 


There is nothing more on the subject on that page. 

If there is anything in this evidence to prove William 
Sprague Was not treasurer of that company March 22, 1883, 
and thus contradict the return of the sworn officer of the 
law, we do not appreciate the weight of evidence. 

As to the statemen: of the brief (p. 13), “* Chase appears 
to have been treasurer at this time.” 

There is no evidence that Chase was then or ever treas- 
urer, except that he (Chase) claims, in March, 1882, that 
he was treasurer. He and witness do not remember how 
long. (See Ans. supra, p. 286). | 

Can a fact found in an ofticer’s return personally, be 
questioned in a collateral proceeding, save by averment { 
(6 Comyn. Dig., Vol. Return G). 

Respondents’ objection, Brief, p. 13. 


“Tt nowhere appears that said shares were advertised at 
least 10 days before they shall be exposed and offered for 
sale.” 

sut it does appear by the return of the officer (R., p. 
204) that he duly levied, on the 22d day of March, 1883, 
upon these shares, the A. & W. Sprague Manfg. Co., not 
having paid the money due on the execution to redeem the 
stock. The return sets forth: “I have this day sold at 
public auction, as previously advertised, to Evan Randolph, 
he being the highest bidder, forthe sum of * * * (R.,p. 
405). And the same in reference to the levy upon the 
other shares. 
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On p. 206 will be found a copy (a part being omitted in 
printing) of his advertisement with the officer’s return sta- 
ting that the shares upon which the officer levied on the 
22d day of March, LSS5, would be sold at public auction on 
the 3d day of April, 1883. 

On p. 207 will be found the certiticate of the clerk of 
the court that “ all copies of the execution, levies, and ad- 
vertisements of the Quidnick stock, sold under execution 
are found on the record of the Court.” 

We submit that this return of the officer shows an exact 
compliance with the statute requirements. The statute re- 
quired him to advertise at least 10 days before the property 
shall be exposed or offered for sale. He returns that he did 
advertise and the shares were not sold until 12 days after 
the levy, so that there was sufficient time for the advertise- 
ment. Will it be presumed that the officer did not do his 
duty, when it is seen that he attempted to do it, and had 
time enough in which to do it? (Foster v. Berry, 14 R. L., 
601). 

In the language of the Court in Austin v. Sprague, “ this 
objection is close to cay illing.”’ 

Our answer to the argument that the provision of the 
statute as to advertisement must be followed, and the stat- 
ute strictly construed and the authorities thereon cited by 
the respondents, is that all this was done. The Court holds 
that the title of the purchaser depends on the judgment, 
levy, and deed; that there need be no return (4 Wheaton, 
R., p. 506); cited and affirmed (11 Peters, p. 449; Voorhis 
yp. U.S. Bank, which decided the same point. 

3. Respondents’ objection (Brief, p. 14): “ The levy upon 
the shares of Mary and Fanny Sprague is void, having been 
made upon execution against the A. & W. Sprague Manfg. 
Co., such levy being prohibited by Pub. Stat. of RK. L, 


chap. 155, sec. 25, p. 390.” 
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We may as well state here as anywhere that neither of 
these objections, or anything akin to them, was specifically 
set up in any of the pleas or answers, or in any way taken 
in the court below, and are therefore waived in this Court. 

Clements v. Moore, 6 Wall., R., pp. 229, 311. 


All these objections but the last, if they had been so 
taken, could easily have been met by amendments of the 
otticer’s return, or of process, if needed. 

This statutory prohibition is more serious, as it goes to 
our whole title to 1,403 shares, levied on as the stock of 
Mary and Fanny Sprague by Waterman, which would seem 
to require an examination of the laws of Rhode Island other 
than the “statute quoted.” | 

Our claim is that our levy was made by virtue of the pro- 
visions of chap. 142, sec. 20, Gen. Stat. of R. 1. (See App., 
168.) 

To understand the facts it will be necessary succinetly to 
consider Waterman’s case. He was a working man in the 
employ of the A. & W. Sprague Manfg. Co. for 38 years, 
ending April, 1876, two years and a half after the failure. 
(R., pp. 207-208.) In October, 1873, the company owed him 
for 11 years’ work, amounting to over $6,000, without inter- 
est. He was a non-assenting creditor; never took any of 
the trust notes. (R., p.209; int. and ans. 19 and 20.) 

He was promised in 1878 by Amasa Sprague, treasurer, 
that his accounts should be paid. At that time he told 
Amasa he had talked with Mr. Chafee, and Chafee refused 
to let him come in as one of the creditors, and then he ad- 
vised him tc get some legal authority in regard to it. I 
did so by going to Mr. Beach. I think it was two years 
ago last spring (1881). 

Mr. Beach brought suit for Waterman against the com- 
pany April 22, 1882, and attached the property held by 
Chafee. 
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In this suit Chafee appeared and filed pleas, viz., the 
general issue and two pleas of the statute of limitation. A 
motion was made to strike out the pleas filed by Mr. Chafee, 
and after.a full hearing on the case the pleas were ordered 
stricken out (Waterman v. A. & W. Sprague Manfg. Co., 14 
ie sie p. 45. 

The court stating “that if the plaintiff's claim is just 
we cannot say that it is the defendant’s duty to plead its 
statute :” but that it, the court: would allow Chafee to de- 
fend if he could show fraud or collusion on the part of 
Waterman or the company. 

Afterwards, on the 2d day of March, 1883, execution 
was issued on the judgment, in favor of Waterman, for the 
sum of $12,209.57, debt and costs $26.40, which Waterman 
levied upon the shares of the Quidnick Company, owned by 
Mary and Fanny Sprague, and by the A. & W. Sprague 
Manufacturing Company, as already set forth, on the 22d 
day of March, 1883. 

[t is not denied that under sec. 20, chap. 142, of the 
Gen. Statutes, the proceedings of Waterman, in the manner 
of his levy, would have been valid. 

On April 20, 1876, Chap. 555 of the Laws of R. I. (see 
Appendix, p. 214), was passed. Sec. 2 provides: Sec. 20 
of said chap. 142 of the Gen. Stats. is hereby repealed. The 
repeal thereof, however, shall not affect any contract here- 
tofore entered into, or obligation heretofore ineurred or any 
remedy thereon. And said sec. 2 of said chap. is hereby 


amended so as to read as follows, viz: 


“Sec. 21. Creditors and others having claims against any 
manufacturing corporation may have their remedy against 
the corporation as is now provided by law, or may enforce 
their claims by bill in equity against the said corporation, 
and the individual members thereof, subject to the limita- 
tions hereinbefore provided.” | 


T 


“ Sec. 3. All acts and parts of acts inconsistent herewith 
are hereby repealed.” 


Prior to May, 1876, ane Penniman had been imprisoned 
in jail by commitment upon execution against a corpora- 
tion in which he was a stockholder, levied upon him under 
said 20th section “ for want of goods and chattels or real 
estate of him or the corporation to satisfy the execution,” 
whereupon Penniman filed a petition for a writ of Aabeas 
corpus releasing him from continued imprisonment. His 
petition was heard on May 15, 1876, before Durfee, C. J., 
and Mutteson, J., and the Court refused the writ. 

The General Assembly of R. L., enacted Chap. 600 of 


the Public Laws, March 27,1877. (See Appendix, p. 215). 


Sec. 1 of said act is embodied in sec. 25 of the Pab. 
Stat. above quoted. Sec. 2 is also inserted as sec. 22 of 
the same Chap. of Pub. Stat. See. 3. “ All acts and parts 
of acts inconsistent herewith are hereby repealed,” is not 
incorporated in the Pub. Stat. 

Other provisions are made which we will cite hereafter. 

These General Statutes and Public Laws, we shall see, are 
very important in constrning sec. 25, chap. 155, Pub. Stat., 
as quoted by respondents in brief, p. 14. 

Chap. 600 was passed to meet Penniman’s case, as by its 
terms it went into effect “from and after the date of its 
passage,” and because the next day Penniman filed a second 
petition for a writ of habeas corpus, which was heard by 
Durfee, C. J.; Burgess, Potter, and Stiness, J. J. 

Potter delivered the opinion of the court, in which the 
only question argued was whether the statute impaired the 
“ obligation of contracts ” (Art. Ist, Con. U. 8.). Stiness 
coneurring with that opinion, “though somewhat relnuet- 
antly,” and especially opposes that part of the law which 
takes away the remedy against the property; using the fol- 


lowing language : 


§ 


“ Nevertheless, it cannot be denied that this act is very 
detrimental to the interest of the creditor, whose claim ac- 
crued under the old law. ‘To be compelled to submit to the 
postponement, trouble, and expense of a new suit, while it 
may not impair the obligation of the contract, as that 
phrase has been defined, it most clearly impairs the value of 
that obligation ; and it is easy to conceive that many corpor- 
ations have received credit simply from the existing liabil- 
ity of the stockholders and the summary process to en- 
force it.” 


This act, therefore, comes very near to the limit of the 
Constitution, it does not transcend it. 

[ must say that the reasoning seems to be stronger which 
holds that an act “ to lessen or take away from the extent 
and etticacy of the remedy to enforce a contract, legally ex 
isting when the contract was made, impairs its value and 
obligation.” (1 Kent, 12th ed., sec. 456, note a; Sedg- 
wick on Stat. and Constit. Law, 630.) 

C.-J. Durfee dissented in a very able‘an vigorously ex 
pressed opinion some points of which I will take leave to 
present to the Court herein afterwards. (See Penniman’s 
Case, 11 R. [. Reports, pp. Soo—ou y.) 

Penniman’s Case was removed by writ of error to U.S. 
Supreme Court, was here heard and decided October term, 
[881 (108 U.S., p. 714). In the opinion of this Court, p. 
716, is the following :. 


“It is only necessary to consider that part of sec. 1 of 
the act above recited, which relieves a party from upon 
the execution. Penniman invokes that provision and no 
other. * * * So that if so much of the section under 
consideration as relieves a debtor from imprisonment for 
debt is constitutional, and can be severed from the other 
parts of the enactment, the judgment of the Supreme Court 
of Kt. L. should be aftirmed. 

“That part of the section which relates to the linprison- 
ment of the debtor and that which relates to the seizure of 
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his property are entirely distinct and independent, and either 
one can stand and be operative, though the other should be 
declared void.” * * * “The result of the decisions of 
this court above quoted is, that the abolition of imprison- 
ment for debt is not of itself such a change in the remedy 


as impairs the obligation of the contract.” 


The Pub. Stats. of R. I. were reported by the commis- 
sioners of revision December, 1881, to take effect the 1st of 
February, 1882; and the two sections which have been 
already quoted were revisions incorporated thereon; a part 
of chapter 600, except its repealing clause, was embodied 
in section 25, and in section 22, were revised and embodied 
and the remainder of the act chap. 600 and chap. 555, in 
a redraft, except the repealing clauses of both chapters. 

Chap. 259, sec. 2, enacted: Such and so much of the 
statutes contained in this revision as remained in substance 
the same as before the revision shall be deemed and taken 
to have continued in force from-the time of their first en- 
actment, and as if this revision had not been made. 

Clap. 260, sec. 3: The repeal of the acts hereinbefore 
referred to, or hereinafter enumerated, shall not affect any 
act done, or any right accruing or accrued, or required or 
established, or any remedy for injury thereto, or any suit or 
proceeding had or commenced in any civil case before the 
time when such repeals shall take effect, but the proceed- 
ings in every such case shall be conformed whenever neces- 
sary to the provisions of the Public Statutes. 

Sections 11 and 12 repealed the General Statutes of 1872, 
and all the statutes hereinafter mentioned passed sinee the 
publication of the General Statutes of 1872 are herely re- 
pealed, subject to the provisions contained in the preceding 
sections of this chapter. - . 

Thereupon, with certain exceptions, the Public Laws 
were repealed by their title and number and sessions in 
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which they were passed. Chapter 555 of the acts passed 
January session, 1876, is not repealed. 


PaGcE 18. 


A short answer is suflicient to everything alleged by ap- 
pellees under letter A of their second point. 

The res in the present case is certain corporate stock. 
The ves in the cases set up in defence by appellees is the 
property of a corporation. The two are entirely different. 
The property of a corporation is its assets. The stock of a 
corporation is a part of its liabilities. 

The court having jurisdiction of the assets of a corpora- 
tion does not thereby acquire jurisdiction of the bills paya- 
ble of that corporation ; and it could no more acquire juris- 
diction of its stock by having possession of its assets than it 
could by the same means acquire jurisdiction of its bills 
payable. 

Randolph was not a party to the proceedings in the State 
court, and consequently any proceedings in that court can- 
not affect the action of this Court as to the stock or as to 
the assets of the company, and if this Court shall come to 
the conelusion that Randolph was the actual owner of the 
stock under the supplemental bill the Court can place him 
or his representatives in possession of that property, the title 
to which is evidence by the stock. That this could now be 
done is beyond question, considering the fact that any cus- 
tody or control of that property by the State court was long 
since ended, as fully appears by the opinion of the State 
court in that case, Chafee v. Quidnick Company (14 R. L, 
p. 83), from which we quote the concluding paragraph : 


* Furthermore, upon a more careful study of the bill be- 
fore us, we are of opinion that the petition for a receiver is 
not ancillary to any relief sought to be obtained under the 


| 
! 
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various prayers in the bill. The prayer for the receiver in 
the bill is withont foundation and without meaning. There 
is no prayer for a foreclosure of the stock or for the wind- 
ing up of the corporation, nor is there any for the applica- 
tion of the property of the company as such to the pay- 
ment of debts. So that,as the case now stands, the appoint- 
ment of a receiver on final hearing would, so far as aught 
now appears, practically be the appointment of a receiver in 
perpetuum. For no final decree which can be properly 
made under the bill as now framed could dispose either of 
the stock of the Quidnick Company, or of the property 
which that stock represents, and thus relieve and discharge 
a receiver thereof who should now be appointed.” 


Pace 21. 


In the first paragraph of this page the averment is reit- 
erated that “ Randolph had personal service” in the inter- 
pleader suit. 

The return of the marshal (R., p. 154) is as follows: 


“I gave to the within-named Randolph, in his hand, in 
Philadelphia, in the State of Pennsylvania, a true copy of 
this subpcena,” We. 


Pace 21 B. 


The averment here made by the appellees is misleading 
as well as incorrect. 

It is intended to convey the impression that the State 
court acquired jurisdiction of the stock in question by a 
proceeding commenced in June, 1883, nearly two months 
before this suit was commenced. 

The facts are that a proceeding was commenced in the 
State court on the 18th day of June, 1883, which resulted 
in final decree on the L9th of July following, requiring 
Fanny Sprague to file au inventory of stock and a bond for 
three hundred thousand dollars, and also requiring Mary 
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Sprague to file an inventory and a bond of sixty thousand 
dollars (R., pp. 104-124). 

Now this proceeding having been ended by the final de- 
cree, and Fanny and Mary having failed to file inventories 
and bonds, another proceeding entirely independent of the 
first, and not even ancillary to it, was commenced on the 
18th day of August, 1883, fifteen days after the commence- 
ment of this suit, which said proceeding resulted in a final 
decree on the 25th day of August in form removing Fanny 
and Mary Sprague as trustees, and substituting Pomroy in 
their place. 

But, aside from the fact that this proceeding was com- 
menced after the commencement of this suit, it was void 
absolutely, in that it was a statutory proceeding based upon 
deeds of assignment for benefit of creditors, whereas the 
trusts, if trusts they were, held by Mary and Fanny Sprague, 
were mere entries on the transfer stock-book of the Quid- 
nick Company, which bear no resemblance to deeds of as- 
signment other than being in writing. They are without 
seal, without acknowledgment, without registry, and no de- 
livery was ever made to Chafee. 

The statutes under which these proceedings were had are 
set out in appellee’s brief, pp. 21-22, and also in our Ap- 
pendix, p. 168. 

That the latter proceeding in the State court was not 
in continuance of the former proceeding is evidence by the 
fact that it was done under new petitions filed in court 
under another and different provision of statute than that 
under which the first proceeding was had (It., pp. 124-149.) 


PacE 23 C. 


All the cases referred to under C relate to deeds of as- 


signinent, and not to a mere entry made on a transfer book 
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of a corporation, not under seal, and under which the old 
certificates of stock were not surrendered or any new cer- 
tificates issued. 


Pace 24. 
IT. 


The denial of our right to proceed except as a stockholder 
would seem to imply that Randolph had become a stock- 
holder, an admission which we see no cause to deny. 


Under this point Randolph is charged with neglect in 
that he did not assert his claims at the time of the sale of 
the property. A sufficient answer to this point is found in 
the injunction obtained against Randolph in the State court, 
a copy of which is found in the Record, pp. 296-297, the 


last paragraph of which is as follows: 


Third. “ That the said respondents, Evan Randolph and 
J. Cooke Lonstreth, and each of them, their agents, cer- 
vants, employés, and officers, and all persons claiming under 
them or either of them, are hereby perpetually enjoined 
from acting or claiming to act as stoekholders of said Quid- 
nick Co., and from asserting any title to any of the said 
shares of the capital stock of said Quidnick Co., and from 
in any way interfering with or disturbing the complainant 
in his rights as holder and owner, as assignee as aforesaid, 
of said 4,022 shares of said capital stock of said Quidnick 
Co., and from voting or attempting to vote upon any of 
said shares of said stock, and from attending upon or hold- 
ing any meetings of said ‘Quidnick Co., and from interfer- 
ing in any way with any of the affairs or business of said 


(Juidnick Co.” 


- 
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Pace 26-V. 


This point relates to the execntion of the trust deed, a mat- 
ter which is fully discussed in our brief, pp. 48-81. 


the mortgage deed to be valid, has by necessary implica- 
tion decided this question of execution aftirmatively”— 
We respond, First. The Circuit Court did not find that 
the mortgage deed was valid, it simply found that in the 
Moulton suit the Circuit Court held itself coneluded by the 
decision in Austin v. Sprague, and that in this case it saw 
no reason for changing or modifying that conclusion, “ that 
we are bound to follow the decision of the Supreme Court 


seca ise OT Ce 


Lerrer A. 
To the averment that “the Circuit Court, having found 
of R. I. in Austin v. Sprague.” <l 
But suppose the State court, in Austin v. Sprague, did 
find the deed in question to be valid on the evidence before 
it, would the circuit court be bound to find the same deed 
| valid with conclusive proof before it, that all the signatures 
) of the grantors attached to the deed were forgeries? The 
circuit court had many matters présented to it In this case, 
which we have no reasons to believe were presented to the : 
State court in the case of Austin v. Sprague. For an 


Again, appellees do not even attempt in their brief to 
hold that the circuit court was bound to follow the de- 
cision in Austin v. Sprague. but they maintain that it was 
the duty of the court simply “to ascertain what was the 
law of R. L, and be governed by it;” and they admit 
that “the judiciary act making the laws of the several 
States rules of decision, does not by its terms apply to this 


' enumeration of those matters see our brief, pp. 82-83. 
— 
case at bar.” (Appellees’ Brief, p. 92). 


She 
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All of the evidence referred to in Record, pp. 443, 446, 
was objected to by the complainant below, and properly as 
immaterial, incompetent, and irrelevant. It is remarkable 
that counsel should be put in position where they would 
have to object to the introduction of an answer by a cor- 
poration as proof that one or more of its stockholders made 
and delivered a certain deed. 

Did the corporation answer of its own knowledge, on in- 
formation or belief, or hearsay? The evidence is that the 
answer is sworn to, but it is not proved by a copy of the 
attidavit attached to the answer, and so we are left in the dark 
as to the form of oath which was administered to the cor- 
poration on that occasion. 

The other answers are to the effect that certain deeds 
were executed, but what deeds they were is left to inference, 
and at best swearing that a deed was executed is swearing 
to a conclusion of law without giving the court any knowl- 
edge of the facts on which the witness: formed his conela- 
sion of law. 

The comments above made on the matters referred to in 
the Record, pp. 448-446, with slight variation will apply to 
those referred to on pp. 426-428; so far as they go they 
tend to prove that a large amount of property was in the 
hands of Chafee belonging to the A. & W. Sprague Manfg. 
Co. 

These answers were made in May, 1876, a few days later 
Chafee, who was a party to “ this honest instrument” (Ap. 
Br., p. 49), made aftidavit as follows (R., p. 488) : 


I, Zechariah Chafee, under oath do state that at the time 
the writ in the above-entitled cause was served I had none 
of the estate of said defendant corporation, either directly 
or indirectly, in my hands or possession. 


(Signed) ZECHARIAH CHAFEE. 


16 


Subscribed and sworn to in Providence, this 2d day of 
June, A. D. 1876, before me. 

HENRY MARSH, Jr., 
Notary Public. 


The writ referred to is set out in the record, p. 485, e¢ 


seqg., and the return on the same (R., p. 487) shows that the 
service of it was made on the 21st day of December, 1875. 

That is, Chafee swears that on the 21st day of December, 
1875, he had none of the estate of the A. & W. Sprague 


Manfg. Co., either directly or indirectly, in his hands or pos- | 
session. | 
That is, he either swore to what he knew was false or he 
based his oath on the fact that the alleged transfers of said | 
estate to him were, as we contend, null and void, and conse- 
quently passed none of said estaté to him. | 
But possibly this was all part and parcel of a remarkable . 
scheme developed in the evidence of Amasa Sprague, who ’ 
testified in substance (R., p. 181) that the Quidnick Com- j 
pany's stock was transferred to him (Chafee) for the pur- ; 
pose that if the Sprague creditors should demand Chafee’s 
sale of the same and the applicaticn of the proceeds to the 
payment of their indebtedness, “that he could say that no 


transfer of any such stock had ever been made to him,” and 
on the other hand, if the Sprague creditors should attach 
such stock “said Spragues could say that there had been a 
transfer of all of said stock made to said Chafee.” 


Appellees alleged that the alleged transfers of stock 
made, Dec. 2, to Chafee, is an aflirmation of the execution 4 
of the trust deed by all parfies concerned in it. 
How it was understood by some of the parties is shown 
, by the evidence. Mary Sprague testifies (R., p. 514) as 
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follows: The transfer was sent over here by George Harris, 
and I told him I should not sign it. In about an hour af- 
terwards Mr. John Gardiner came,and Mr. Amasa Sprague 
and Mr. Gardiner said if I did not sign it, my property in 
the Quidnick Company would be attached. I told him I] 
was not going to sign it to Zechariah Chafee. He told me 
if I signed it, it would be just the same, and I could have 
the interest from it as if it was my own. They told me it 
was only just a form to save it, and I signed it in this room, 
on this table (pointing to it). 

Chafee testifies (R., p. 53) that said transfers of stock 
were made to him. 

This evidence tends to prove that the entries made on the 
stock transfer book of the (Juidnick Company of Dee. 2, 
1873, were signed by the respective parties. 

But the allegation in the brief, that they were made in 
pursuance of the provisions of the trust deed, has very little 
evidence in the Record to support it. 

The evidence of Mary Sprague shows conclusively that 
her signature to one of said transfers was obtained by false 
pretences. 

The lawyers talked “ colluteral seenrity” to this old lady, 
then between 80 and 90 years of age. 

(on page 519 she shows, by her evidence, her understand- 
ing that the term “ collateral security” meant a security of 
her stock to herself as against her creditors. 

She says, in answer to cross-int. 51, that she did transfer 


certain stock to Chafee as co//ateral security. 


x-Int. 52. As collateral security to what ! 

A. Tosavethem. Just as it was with the other property, 
so that it would not be attached. : 

Int. 54. Do you still retain,in your possession all the 
certificates for the various shares of stock referred to in 
your previous answers / 


A. I do. 


5 ly sin St AY Pic Sek 2S aT 


18 


We will now consider the effect of the entries on the 
transfer stock-book of the Quidnick Company, under date 
of Dee. 2, 1875, purporting to transfer the stock in ques- 
tion to Chafee in pledge, We. 

Chafee made claim to the stock in question by virtue of 
the several entries on the stock-transfer book of the ()uid- 
nick Company under date of December 2, 1873, purporting 
0 be transfers to him in pledge and collateral security 
(Kt., pp. 94, 95); and Pomroy makes claim to the same 
stock by virtue of the several entries On ‘sald book under 
date of December 22, 1875, purporting to be transfers of 
the same in trust, part to Fanny Sprague and the remainder 
to Mary Sprague, for the benefit of the creditors of the 
transferrers, respectively. -(It., pp. 95, 96.) 

These entries are relied on by appellees as conclusive 
evidence that said stock was first transferred In pledge and 
then subsequently in trust. 

Appellees seem to forget that corporate stock can be dealt 
with and transferred only in accordance with the General 
Statutes of fhe State, supplemented with the provisions of 
the act of incorporation under which the stock is issued, 
and further supplemented with the provisions of the by laws 
of the company issuing the stock, 

[t follows that said entries, while they may form a link 
in the evidence to prove that the steck has been actually 
transferred, standing alone, are no evidence whatever of the 
fact; and, as the act incorporating the Quidnick Company 
forms no part of the record nor can any part of the by-laws 

of said company be found in the record, there is no evidence 
whatever to maintain the claim on the part of the appellees 
that said stock was ever transferred as they claim it to have 
been. 

But it may be claimed that under section 15 of chapter 


”’4 of the Rhode Island public statute the Court can take 


ee 
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judicial knowledge of the incorporation act of the Quidnick 
Company. 

That act is in fact identical, save as to name, with the act 
of incorporation of the A. & W. Sprague Manufacturing 
Company, which does appear in the Record, page 408, App., 
i. > 

The provision of that act bearing upon the transfer of 
stock is as follows: 

The stock “shall be transferable on the surrender of the 
old certificate upon the books of said corporation in such 
form and manner as said corporation shall preseribe : Pro- 
vided, howe ver’, That Ihe stockholder in said corporation 
shall have the right to transfer his shares therein without 
first giving ten days notice in writing of said intention and 
ten days refusal thereof to said corporation at the lowest 
price at which he will sell to any other person.” 

That this provision is strictly enforeed by the courts of 
Rhode Island see the case of Sweetland ». The Quidnick 
Company (11 m Ji, p. 328). 

[t will be seen that under this provision the company has 
a pre-emption right to all of its stock, and no title whatever 
by voluntary transfer can pass to said stock until this pro- 
vision shall have been complied with, and there is no evi- 
dence that the same ever was complied with. 

Gut suppose it had been complied with, then we are met 
by the law of pledge which requires that the pledgee shall 
have such title to the pledge that on default of the creditor 
he may sell the pledge at public auction to the highest bid- 
der and deliver to him all the title which was vested in the 
pledgor prior to his makiny the pledge. 

Under the provisions of the incorporation aet, giving the 
company pre-emption right,to the stock, the pledgee cannot 
give title to the purchaser, and it necessarily follows, inas- 


much as the whole matter of the transfer depends upon 
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statutory provisions, and not upon common law, and the 
statute having not made any provisions by which the law 
of pledge can be carried out, that such stock cannot be put 
in pledge. 

The only possible way by which the effect of pledging 
the stock could have been secured would be through a power 
of attorney. It would have been competent for the holders 
of the stock in question to have surrendered to Chafee 
their certificates of stock duly endorsed, accompanied with 
the power of attorney, authorizing him in case of default, 
in their name, place, and stead to sell said stock as their 
attorneys, first giving the company the refusal, as provided 
in the act of incorporation. Thus he, as attorney, could 
sell either to the corporation, or on its refusal, to any other 
party on said terms refused by the corporation. 

The power of attorney might specify the trust as to the 
pre weeds of the sane with authority to th ; attorney oO apply 
‘the proceeds in accordance with the terms of the trust. 

But assuming that the Court can take judicial knowledge 
of the act of incorporation above referred to, it tinds that 
the transfers in question are ineffective, and consequently 
it need not look into the by-laws. But if the act of incor. 
poration should not render said entries inetlective, the Court 
would be still without the power to determine the question 
as to whether they are eltective for want of a knowledge ot 
the by-laws of the company. There is nothing in the Ree- 
ord to show what they are, they do not appear like the act 
of incorporation in any voluine of law of the State, and the 
Court can gain no knowledge of them, they not being in 
evidence, even if it wished to. 

But preliminary to any transfer it is shown by the act of 
incorporation that the stock certificate shall be surrendered. 
There is no evidence in the Record that the stock certiticates 
ever were surrendered, but on the contrary Mary Sprague 


—— 
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and Amasa Sprague both testify that they were not sur- 
rendered. 

As Chafee set up his claim in avoidance through said 
transfers the burden is on him to prove all of the facts nec- 
essary to give those entries on the stock-book effect. 

but if the transfers in pledge are nullities, does the same 
result follow the entries purporting to be transfers in trust. 

A transfer of personal property in trust transfers the 
legul title which rests at once in the trustee, without wait- 
ing for any default on the part of the creditor to cause it to 
vest. 

[t necessarily follows that the certificates of the stock 
should be surrendered before such title can vest ; this has not 
been done, and here we meet with another difficulty. The 
trustee having the legal title to stock, is entitled to vote on 
the same at all meetings of the corporation. But the very 
purpose of the law iN viving ik pre-emption right to the 
stock of the COMPANY itself is to prevent the control of the 
company from going into the hands of outsiders. And it 
therefore follows that the legal title to stock in the (Juid- 
nick Company cannot be vested in a trustee yy voluntary 
act of stockholder in derogation of the pre-emption and 
pledge right of the COM pans 

But whatever the rights of Fanny and Mary Sprague 
might have been under said entries purporting to be trans- 
fers of stock, Pomroy never succeeded to those rights for 
lack of jurisdiction in the court substituting him in their 
place. 

On this point see our brief, p. 97-98. 

[t is probably too late to question the execution of the 
power of attorney purporting to have been made by Wil- 
liam Sprague in 1859, but*we may refer to the fact that 
there is no evidence in the Record that said power of attor- 


ney was ever delivered or that it was ever acted upon. Re- 
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spondents offer evidence tending to prove that in a very few 
instances Amasa Sprague signed the name of William 
Sprague, but there is no evidence that it was by virtue of a 
power of attorney made in 1859. 


Pace 28 D. 


Whatever acts of ratification may be made as to a deed 
lacking proper execution amount to nothing. The deed 
when delivered either transferred the title or it did not, and 
a void deed cannot be ratified. 


VI. Lac Hs. 


Randolph’s suit was commenced in 1875, only two years 
after his claim became due and payable. Certainly limita 
tion could not have been pleaded successfully in that action, 
and if it couid not have been it certainly cannot be main- 
tained as a defence in this action, in view of the fact that 
respondents admit that due diligence has been exercised by 
Randolph since obtaining his judgment at law. 

As to the suit of Waterman, the Court must bear in 
mind that his claim was for wages for manual Jabor per- 
formed during a period of many years for the A.& W. 
Sprague Manfg. Co. 

From the nature of the claim itself few persons could be 
found in any well-ordered community that would plead the 
statutes of limitations to such a claim. 

But the evidence of beth Waterman and of the President 
of the A. & W. Sprague Manfg. Co. leaves no possible 
doubt that the claim was kept alive by new promises. Still 
Chafee claims that he was so negligent in bringing his ae- 
tion at law that he delayed it through such a long period as 
to deprive himself of all protection in a court of equity. 


ie A teil. 
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If what Waterman did constituted laches so fatal, what is 
to be said of the laches of Chafee during all this period of 
many yearsin settling the estate. It would seem that Wat- 
erman had a right to ascertain what Chafee would do with 
the estate for the assenting creditors before Chafee could 
accuse Waterman of negligence. But Chafee’s negligence 
is measured by nearly twice the number of years that 
Waterman waited before bringing his suit. 

[t is respectfully submitted that there are no proper aver- 
ments in the answers on which to base a charge of negligence 
on the part of Waterman. And while it may be true that 
equity courts may give effect to limitation without the same 
having been specifically pleaded, it is never done where the 
evidence even leaves the matter in doubt, whether the claim 
was kept alive or not, and never done except in cases where 
it would not be equitable not to do it. 

There is no evidence that Waterman ever asked Chafee 
to pay his claim within the period of mine months from 
November 1, 1873, during which Waterman by any pos- 
sibility could avail himself of the provisions of the trust 
deed. 

The evidence is that some years after he did ask Chafee 
to pay him, and that Chafee refused so to do. And it is 
claimed that this evidence proves acquiescence. “Acquies- 


cence in what ?”’ 


Pacer: 36.—V I]. 


All parties do not agree that each of the Spragues was 
liable for all the debts of A. & W. Sprague Manfg. Com. 
pany. The capital of the company was but $1,000.000, and 
consequently none but the-ofticers of the company could 
become liable for more than two millions of dollars (Pub. 
Stats. R. L., see. 13). 


i 
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Pace 37 B. 


It is unnecessary to discuss the hypothetical case of, lia- 
bility under a law that does not exist. It is sufficient for 
our purpose that the individual liability of William and 
Amasa Sprague became fixed by the rendition of a judg- 
ment against them in favor of Randolph. 

By the consent of partners partnership assets can be used 
in payment of individual debts irrespective of partnership 
claims. 

Beaureguard v. Case, 91 U.S., 124, and reciprocally, an 
individual can appropriate his assets to the payment of a 
partnership debt, if done in good faith, notwithstanding 
the claims of his individual creditors. 

It is diffienlt to see how the creditors of the A. & W. 
Sprague Manufacturing Company had any greater right to 
the assets of its individual stockholders than had the ecredi- 
tors of Hoyt, Sprague & Co. to the individual assets of the 
members of that firm in the absence of any judgment or 
decree against the corporation by which the lability of the 
stockholders could be fixed, by reason of the fact that their 
liability is purely statutory and, in this case, in the nature of 


ti penalty. 


ADDENDA. 


A short discussion on the effect and force of Public 
Statutes of R. I., Chs.. 555 and 600. 

Under the General Statutes of R. L., corporation creditors 
had, against the stockholders of the corporation, one remedy 
by suit in equity and another remedy by proceedings at law. 

in what follows, the remedy at law alone will be consid- 


ered. 


Under the remedy at law several proceedings were pro- 
vided for as shown by reference to sec. 20, ch. 142, of the 
General Statutes (App., p. 169, appellants’ brief). 

Public Statute 555 (App., p. 214), took away all remedy 
at law, as to all subsequent contracts, but preserved in full 
force and effect the then existing remedies at law as to all 
then existing contracts. 

Sec. 2 of the Pub. Stats... 600, (App., p. 215), passed in 
IS77, in a modified form, restored the remedy at law which 
Pub. Stat. 555 had abolished; one of which modifications 
consisted in requiring the corporation creditor to obtain a 
judgment against the stockholder in a suit at law on his 
judgment against the corporation before permitting him in 
any way to seize the property of such stockholder. 

This remedy at law, modified as above, having been re- 
stored, the creditor in the abseace of said section one could 
have made use of four several proceedings specified below 
and marked A, B, C, and D; and on ary subsequent con. 
tract, could have made use of either or both of the proceed- 
ings specified below and marked E and F. 

Phat is, in the supposed absence of said section 1, section 
2 having become a law, there would exist provision for the 


following proceedings : 


As respects contracts prior to the passage of the public 
statutes, 555: 

A. In absence of property to attach, seizure of person of 
stockholder on writ of attachment and capias issued against 
the corporation in the creditors’ suit against it. 

b. Seizure of the property of the stockholder on writ of 
attachment issued against the corporation in the ereditors’ 
snit against it to be held to await result of suit against cor- 


poration. 
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C. In absence of property on which to levy a flere facias 
seizure of the person of the stockholder on writ of fieri 
facias and capias issued on judgment against the corpora- 
tion. 

I>. Levy on the property of the stockholder on a writ of 
fiert facias issued on final judgment against the corporation 


to catisfy said judgment. 


I. 


As respects subsequent contracts : 

EK. Seizure of the property of the stockholder under a 
writ of attachment issued in suit against him on jadgment 
against the corporation to await result of said suit on said 
judgment. 

(This provision results from the general law of the State.) 

KF. Levy on the property of the stockholder on a writ of 
fiert fucias issued on tinal judgment against said stock- 
holders satisfy said judgment. 

The effect of the first clause of Sec. 1 of Pub Stat. 600, was 
to repeal the above provisions at law marked A and C. 

The other repealing clause of said section is confined to 
the matter of attachment “ UPON Ah exe cution issued upon a 
judgment obtuined against a corporation.” 

This can apply only to the above provision of law marked 
KE, for this is the only one of the eight provisions provided 
by the law in which it would be possible to attach the stock- 
holders’ property on any writ of “ execution issued upon a 
qudgment obtained against a corporation.” 

To attempt to make said repealing clause apply to pro- 
vision D above, it would be necessary to construe the word 
“attachment” as synonymous with the phrase “levy a 
nert facias.” “To attach” is never used to denote the 


levying of fi. fu. 
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sut we have the word “execution” in the repealing 


clause. 
A writ of attachment is often called an execution. Bon- 
vier uses the term “ atlachmen?t erecution or erecution at- 


tachment.” 

But the construction contended for by the appellees re- 
quires the Court to say that “ attachment ” means the levy- 
ing of a fiert fucias, and that the special provision con- 
tained in Pub. Stat., Ch. 555, shall be repealed, by implica- 
tion, by a general statute in which that special provision is 
neither named nor referred to. And also to give it a con- 
struction which brings the statute within the provision of 
the Constitution of the United States, prohibiting any State 
from passing any law impairing the obligation of a contract. 

The obligation of a contract refers solely to the remedy, 
Had the makers ef the Constitution intended to preserve 
the entirety of the contract and at the same time permit the 
State levislatures to fritter away the remedy, they would 
have simply prohibited the State from annulling the con- 
tract or any part thereof. 

The further action of the legislature of R. I. seems to 
be conclusive against the construction claimed by the ap 
pellees: 

It repealed everything contained in the General Statutes 
(Pub. Stat., p. 773, see. 11), and then by see. 12 repealed 
nearly all the Publie Statutes subsequently passed, desig 
nating them by chapter and date. But in this long list of 
statutes repealed, ch. 555 is omitted. 

Now for what purpose was this statute left in force, save 
to preserve the remedies on contracts as they were in 1876, 


when that statute was passsed ) 


Construing the law as contended for by appellants, force 


and effect are given to every part of ch. 600, and a common 


and natural meaning is given to every word and the statute 


itself is brought in harmony with the general law governing 
attachments in New England, which limits the right of at- 
tachment to actions er contractu, and consequently, without 
special provision, would not permit an attachment to be 
levied on the property of a stockholder in a case like this, 
where his liability Is not a conlract Liahility, saving in Case 


where the stock hss rheol all heen paid lit) abd certificate of 


the same tiles ‘ buc as mn thie nature of a penalty, ana the 


: : 4 ts Babasts alt " 
action avallist him. to fasten his lia vility. Is one sounding nm 


tort. 

As to the case at bar it is suthcient Tosay that there never 
was issued in the Waterman case an attachment upon a judg- 
ment against a corporation 
Respectfully submitted. 

BENJ. F. BUTLER, 
>. 2. eee fe 
A. Bh Eee ete 

or Counsel. 
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RESPONDENTS Opsgction to tut Trree or PLAINTIFF To 


SHARES OF STOOK. 
Respondents’ Brief, page Vb. 
Plaintiff obtained the shares by two several lines of title. 
ire. 
Tue WarermMan Levies. 


lloratio N. Waterman recovered judgment and execution 
against the A.& W. Sprague Manfg. Co. The execution 
was dilly levied by Kent, Deputy ‘Sheriff, March 22? 1883, 
on SOZ shares of the capital stock of the (Juidnick Com- 


pany, belonging to Fanny Sprague, and also on 601 shares 


ed 


of the capital stock ¢ f said COmpany to Mary Sprague ; it 
being represented threat Fanny Sprague and Mary Sprague 
were stockholders in) said Quidnick Company, now, and at 
the time of, contracted indebtedness (>t) which the judg- 
ment was found and execution issued, and all the right and 
title of the said Manfe. Co., and of Fanny Sprague ana 
Mary Sprague in and to 1858) shares of the capital stock 
of the Qduidnick Company, were sold by said Kent at publie 
auction to Evan Randolph, the highest bidder: and a deed 
therof was delivered, duly executed and acknowledged, on 
the 7th of said April 1885 (It., p. 22). 

To this title the respondents made several objections. 

|. That William Sprague was not the treasurer of the 
(QJuidnick Company at the time of the levy. [n support of 
sald objection, is pp. 206, 207, 286, 552 are cited. 

These citations, pp. 203, 207, show only the return of 
the officer, that on March 22. 1883, he delivered into the 
hands and possession of William Sprague, treasurer of the 
QJuidnick Company, “a true and attested copy of the 
Within execution with his doings and the date and time of 
day of sneh levy, endorsed thereon ; and did the like with 
Amasa Sprague, treasurer of the A. & W. Sprague Manfg. 
Co..in his hands and POSSeSSION " (pp. 203, 2OT). [It contains 
nothing npon this subject of who was treasurer save thie 
return of the officer (p. 286). 

lat. 3. Who were the officers of the said Quidnick Com- 
pany, and who ¢ miposed sttld GOMpany al that tite / 
(March 29) 1882). (Sec pre 2S). 

Ans. William Sprague claimed to be president of the 
company at that time. Benj. G. Chase claimed to be treas 
urer during part of that time; [do not remember how long. 


[ have no personal row ledge who was stockholders. 


Page 532 has the following: 


int.2. * * *® Have you been an officer of said cor 
poration - if so, between what dates / 
Ans. * * * | have been an ofticer of such corpora- 


tion, its treasurer: December, 1873, to August. LSS1. 


There is nothing more on the subject on that page. 

[f there is anything in this evidence to prove William 
Sprague was not treasurer of that company March 22, 1883, 
and thus contradict the return of the sworn officer of the 
law, we do not appréciate the weight of evidence. 

As to the statement of the brief (p. ion” Chase appears 
to have been treasurer at this time.” 

There is no evidence that Chase was then or ever treas- 
urer, except that he (Chase) claims, in March, 1882, that 
he was treasurer. Ile and witness do not remember how 
lone. (See Ans. Supe, })- 2S). 

Can a fact found in an officer's return personally, be 
questioned in a collateral proceeding, save vy averment ¢ 
(6 Comyn. Dig., Vol. Return G). 


Respondents’ objection, brief, p. 15. 


“It nowhere appears that said shares were advertised at 
least 10 day s before they shall be exposed and offered for 
sale. 

But it does appear by the return of the officer (Rt.,_ p. 
204) that he duly levied, on the 22d day of March, 1883, 
upon these shares, the A. & W. Sprague Manfg. Co., not 
having paid the money due on the execution to redeem the 
stock. The return sets forth: “I have this day sold at 
public auction, as previously advertised, to Evan Randolph, 
he being the highest bidder, forthe sum of * * * (Rt., p. 
405). And the same in referente to the levy upon the 


other shares. 
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On p. “O07 will be found the certificate of the clerk of 
the eourt that “* all coples of the execution, levies. and nd 
vertisements of the (duidnick stock, seld under execution 
are found on the record of the Court. 

, . } . ‘ ’ %* ’ 
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than the * statute quoted.” 

Our claim is that our levy was made by virtue of the pro 
Vistots of chap. l4v. sec. ZO, Gen. Stat. of BR. 1. (See A Dis 
lis 

i) “dey =| urna | it facts | 1] MW NeCCssalry suceinetly to 
eorsider Waterman s Cis He Wits rking paneati in the 
empl vof the A. & \W\. Sprague Manty. Co. for 3S) vears, 
ering A peril, | S76. a\' oO Voars bthed ke ul aiter the failure. 

|S pp 207 —ZO0S., | br Ove mer, ES ac, thi COOOTELDDELTD owed him 

for |] years: work, amounting foover Sho, without inter 
ist lle Wits Tbe assenting ( recditor : never took cathy of 
the trust notes. (1HR.. }? Zine brat fans. 19% and 20.) 

[le was promised in IS7S by Amasa Sprague, treasurer, 


. ! , 
his accounts should 


that 
Athliaisd he 


bith © las one of 


(‘loments ,?. \Noore. t) W;: 


iad talked with Mr. Chafee. and Chafee refused 


that neither of 


ge 
‘hh, Was specifically 
taken 


many Way 


r | 
sive’ ft 


43. Bi. 


in this Court: 


they had been sa) 


amendments of the 


in more serious, as if goes to 
its l¢ Viet] @) fis the stook ot 
Waterman. which would seem 


peated, At that time he told 


the ereditol and then he ad- 


ter ie nie 
vised him te get some legal authority in regard te it. I 
did so by going to Mr? Beach. [think it was two years 
ore last spring (1TSS1). : 
Mr. Beach brought suit for Waterman against the com- 
inv April 22, 1882, and attached the property held by 


t 

ln this suit Chafee appeared and filed pless, viz., the 
renerul Issue ania Iwo pleas i] the statute ofl limitation. A 
motion was made to strike out the pleas tiled by Mr. Chafee, 
and after a full hearing 
stricken out (Waterman vo. A. & W. Sprague Manfyg. Co., 14 
It. 1., p. 45. 


The court stating “that if the plaintiff's claim is just 


(ot) the (isc the pleas Were ordered 


we canuwot say that it is the defendant's duty to plead its 
statute: but that it, the court, world allow Chafee to de 
fend if he could show frand or collusion on the part of 
Waterman or the company. 

Afterwards, on the 2d day of Mareh, ISS23, execution 
Wiis issued (ot the judgment, it favor of Waternian, for the 
sum of S12,209.57, debt and costs 826.40, which Waterman 
levied upon the shares of the Quidnick Company, owned by 
Mary and Fanny Sprague, and by the A. & W. Sprague 
Manufacturing Company, Ht already sey forth, on the B2d 
day of March, 1883. 

It is not demied that under sec. 20, chap: l4¥, of the 


Gen. Statutes, the proceedings of Waterman, in the manner 
of his levy, would have been valid. 

Qn April 20, ISTH, Chiap. 5bD5D of the Laws of R. L. (see 
Appendix, p. 214), was passed. See. 2 provides: Sec. 20 
of said chap. 142 of the Gen. Stats. is hereby repealed. The 
repeal thereof, however, shall not affect ATLY contract here 
tofore entered into, or obligation heretofore incurred or Al 
remedy thereon. And said see. 2 of said chap. is hereby 


amended so as to read as follows. viz: 


“Sec. 21. Creditors and others having claims against any 
manufacturing corporation may have their remedy against 
the corporation as is now provided by law, or may enforce 
their claims by bill in equity against the said corporation, 
and the individual members thereof, subject to the limita- 
tions hereinbetore provided.” 


— 


—_ 


* Sec. oO. All acts and parts of acts inconsistent herewith 


are hereby repealed.” 


Prior to May, iS7Tb, one Venniman had been imprisoned 
in jaual hy commitment pon execution uornitst it COrpora- 
tion in whieh he was a stockholder, levied upon him under 
suid ZOth section “ for want of rine) ls and chattels or real 
estate of him or the corporation to satisfy the execution,” 
whereupon Penniman filed a petition for a writ of Aabeas 
corpus releasing him from continued imprisonment. His 
petition was heard on May 15, IS76, before Durfee, c. Bee 
and Matteson, J.. and the Courtrefused the writ. 

The General Assembly of BR. L, enacted Chap. 600 of 
the Public Laws, March 27, 1S77. (See Appendix, p. 215). 

Sec. | of said act is embodied in see. 25 of the Pab. 
Stat. above quoted, Sec. 2 is also inserted as sec. 22 of 
the same Chap. of Pub. Stat. Sec. 3. “ All acts and parts 
of acts inconsistent herewith are hereby repealed,” is not 
Incorporated in the Pub. Stat. 

Other provisions are made which we will cite hereafter. 

These General Statutes and Public Laws, we shall see, are 
very liportant in construing sec, 25, chap. 155, Pub. Stat., 
its quoted by respondents 1 brief, }). i4 

Chap. 600 was passed to meet Penniman’s case, as by its 
terms it went into effect “from and after the date of its 
passage, and because the next day Penniman filed a second 
petition for il writ of hitheas COrPUs, which Wiis heard by 
Durfee, C. J.: burgess, Potter, and Stiness, J. J. 

Potter delivered the opinion of the court, in which the 
only question argued was whether the statute impaired the 
“obligation of contracts ” (Art. Ist, Con. U. 8.). Stiness 
coneurring with that opinion, “ though somewhat reluet- 
antly,” and especially opposes that part of the law which 


takes away the remedy against the property; using the fol- 


lowing language : 


oe 


‘“ Nevertheless, it cannot be denied that this act is very 
detrimental ta the Interest of the ereditor, whose claim ac 
crued under the old law. To be compelled Tt subuoilt ce the 
postponement, trouble, and expense of a new suit, while it 


may not impair the ligation of the contract, as that 


( 
phra (' lias been letined, it host clearly mMpairs the value of 
that obligation ; and it is easy to conceive that nanny Corpor 
atious heve received eredit simply from the existing liabil 
ity of the stockholders and the SUNNY process fo en 


force it. 


This act, therefore, comes very near to the limit of the 
Constitution, it does not transcend it. 

| must say that the reasoning seems to be stronger which 
holds that an act “to lessen or take away from the extent 
ana ellicacy of the remed\ ce enforce iw contract, legally Gx: 
isting when the contract was made, impairs its value and 
oblivation.” (1 Kent, Ivth ed... see. 456, note «a: Sedy 
wick on Stat. and Constit. Law, 630.) 

C.-J. Durfee dissented ina very able an vigorously ex 
pressed Opinion some points of which Twill take leave to 
present to the Court herein afterwards. (See Penniman’s 
Case, 11 KR. [. Reports, pp. 323-359.) 

Pennimans Case was removed by writ of error to U.S. 
Supreme Court, was here heard and decided October term, 
1881 (103 U. S.., }). 714). [n the opinion of this Court, }?. 
716, is the following: 

“It is only necessary to consider that part of sec. 1 of 


the act above recited, which relieves a party from upon 
the execution. Penniman invokes that provision and no 


other. * * * Sothat if so much of the section under 
consideration as relieves a debtor from lmMprisonment for 
delt is coustitutional, and can he severed from the other 


parts of the enactment, the judgment of the Supreme Court 
of It. LT. should be athrmed. 
“That part of the section which relates to the IMiprison- 


ment of the debtor and that which relates to the seizure of 


“— eer lS a . 
iis prrreny ne riv are entirely distinet anid independent, and either 


qorye? Cran) stand anid he operath OC. throne The other should be 
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stoners | rf ers isdn | lecermber. ISS]. to take eflect the lat «of 


February . ISSY%: snd the two sections which have been 


alrend \ (qiiote were Tevistons tcorporated Thereon: a par 


: 
i>] chapter HOO. CXCOD! if- rep hillie cin inc’. Wis enrbodied 
in section YO. aud in section ZY. were revised and embodied 


and the remamaer of the act chap. O00 and «ly i}. ebedbedy OD 


y " . 
; } ' ‘ ‘ ? ‘ , ' 
nm redrait, except the repeal be cintises Of brotit chapters, 
: ‘ 
§ . ~) ‘) a ~) : ~setcuct ¢ Ne ‘ ey, P ’ j +| f | ' 
Ald. swede. FOC. S&S. CURCTIOU ‘ei i tae ed bilti (P THETIC ©} Lite 


Statues sratsarnne (i it) this revision is TC i] lhe in substance 
thre SiLitic? iis aT bore thie revisl tT) shiall =) deemed and taken 
ive continued in ferce trom the time of their first en 
actment. and as if this revision had not been made, 

Chap. 260. see. 3: The repeal of the aets hereinbefore 
reverred to. or heretmatter eriimerated, shall lhe affect cathy 
act done, or any right seceruing or accrued, or required or 


q@stTit wished. or anv remedy bevy’ Preys Phereto,. or anv sult or 


,* | | j : ~— . | } ; . 
mroceedi ing Tad OTr comneneead Tb ay CIN il Case mrare the 
' N 

- } } } 4 i : 
fline when such re Ppeiis shall take effeet, but the proceed- 


. . | 1] + , . 
bers TE every such ense simll be conrormed whenevel nieces 
- ; | , : , , » > 
sary to the pron Isleolis 7) rhe I Hbiie Statutes, 
. } } } | ‘ _ 
Sections Lt and 12 repeaied the Greneral Statutes of IS > -P 
} 1? «) } : ‘ 6: : . 
and ati the statutes heremmatter mentioned passed since the 
blication of the General Statutes of 1872 are: hereby re 
pmtiiieliecation of the FCOTICTAL SLALHTes OL fd if “are nerevy re 
: . . . . aia . ‘ . se , . 
peanied, subyect to the Provisions Contained TD the preceding 
| . . 
sections of this chapter. - 
— . . a1 oe , 
hereuponh, With certain exceptions, the | ublic Law > 


’ } . . * . ’ } : , . ss 
were repeaied bY their tithe and nuimtbel anid SCss1OnS If 


1) 


which thev were passed, ( liapter nodD of the acts passed 
January session, IS7T6. Is mot repealed. 


Waterman’s levy under the statute, section ZO, must be 


sustained unless bv a valid constitutional enactment, itself 


remaining unrepealed, that remedy for a claim: avainst his 
debtor has been taken away; and Waterman's rights have 
not been saved to him Dy the enactment of the Public Stat 
lites, 

Waterman’s action was brought April 22, [S83, 80 days 
after the revision of the Public Statutes took ctleet, Febru 
ary 1, [SsS2. 

Chapter DDD of the Public Laws passed April 20, 1876, 
repealed sad section ZU, SUING all rights on any Contract 
theretofore entered into or Obligations theretofore incurred 
or any remedy thereon ag from helny attected Iy\ sue repeal, 
The statute then enacts, section 21 is “ hereby amended so 
as to read as follows, viz: Creditors and others. having 
claims against any manufacturing corporation may have 
their remedy against the corporation as is now provided by 
law, or may enforce their claims by bill in’ equity against 
said corporation and the individual members thereof, subject 
to the limitations hereinbefore provided. 

Sec, 3. All acts and parts of acts inconsistent herewith 
are hereby repealed.” 

Whereupon the law stands as follows: For all past eon- 
tracts and obligations, executions against the Company may 
be levied ow the individual members who may be liable as 
such. Section 21, which vives the creditor at his election a 
bill in equity against the offeers and stockholders who may 
be liable, is so amended that the creditor may have a bill 
In equity against the company and the individual members. 

The officers are therein left out, and no new remedy is 
viven against them for their misdoings in the future. In 


fact, chapter 555 left all past liabilities of members exactly 


ENABLE 


a 


1] 


iis they stood before: as to future liabilities it vives a bill 
in equity to creditors and others against the company and 
members, but none against the officers. 

Then came Public Laws, chapter 600, passed March, 


IS7T7. as follows : 


sec. I. No Person shall hereafter he lprisoned, or be 
continued in prison, nor shall the property of “any such per- 
son be attached upon an execution issued upon a judgment 
obtained avainst che corporation of which such person is or 


WAS fh Ste Yo ait rlder. 


This put the law in thiscondition, if the act iscoustitutional, 
as giving «a remedy against property: No person shall here 
after be imprisoned or continued in prison, por shall the 
property of any such person be attached upon any exeen- 
tion obtained against a corporation in which such person 
was a stockholder. 

by this section, construed according to its terms, Water- 
man is not prohibited from making his levy as he has done. 
[le has not levied his exeeution upon the property of any 
“such person” who has been hereafter imprisoned or contin 
ued Imprisoned upon a judgment obtained against the corpor- 
ation of which such person was or is a stockholder. Penni- 
lan Was not astockholder of the A.& W. Sprague Manufaet- 
uring Company, nor had Fanny or Mary Sprague at the 
time of Waterman's levy ever been imprisoned. That see- 
tion was inserted in the revision ¢psrssiis verbis, being sec- 
tion 25 of the Public Statutes. As to future imprisonment, 
or continuance in prison, the law has been declared both by 
the courts of Rhode [sland and the Supreme Court to be 
constitutional and valid. 


The statute was a special one to get Penniman out of 


jail. It has done its work and there let it rest. If con- 


strued as operating retroactively, it should be construed spe- 
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rhe COM paris mi ot these statutes: ’ 
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and wiving a bi} In equity or action of debt in such CASes 


Second, if it is said that if was repealed ly chapter Hert. 
if is answered that there is nothing in chapter ooo LICON 


. 2 . ’ 4 
sistent with or repligenant to chapter OFF) Save poOsSlLDIV a 


provision avalust continued tprisonmenl, and with that we 


’ 
_ , 


have nothing to do as this Court bas decided in Clan Ss 
CASC, spre, that ste) peer Is ~{ parare Prom the provision 
regarding property. 


Third, the further answer Is that all of the provisions of 


; . : , . « ll. . ‘ 
Chapter HOM) have been revised and Decriieariy repealed iy 
| ’ ie.. Sa fer, faa | ‘if . - : ‘ | TT te rel } 

The tbioike STATUS, SO Dia ri Termpeay — er? fo stsarh tes 


| : ’ } - . hae 2 ? aa: earl . 
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remains unrepy aled, tert if. - ers to have been done 
Yr aeehestrrd WM orale rr fo jlenve the rights of ecredifors unlu 
paired, All The offer statutes u im) Wi ») the revision lias 


SECTION 8 OF CHAPTER 600 ANI SECTION 22 OF CHAPTER Ld5d 
ARE VOID AS REPUGNANT TO THE FIRST ARTICLE OF THE CON- 


STITUTION. 


lf the Court should decline to adept our construction of 
thesestatutes, as to their foree and effect, and hold that Water- 
man is prohibited from availing himself of his remedy which 
he had when he made his contract, then we say such sub 
stantial: impairment of all remedy by a State law is for- 
bidden ty Article 1 of the Constitution of the United 
States, section 10: * No State shall pass any law impair. 
ing the obligations of contracts.” 

The law as settled by this Court seems to be this: The 
remedy for its enforcement at the date of the contract Is a 
part of the contract. 

Mason «. Haile, 12 Wheaton, Repp. 370, a former dietum 
of Chief-Justice Marshall has established, “that to lessen or 
take AWay from the extent and efficacy of thie remedy te 
enforce the contract leca \ existing when the contract was 
made, impaired its value and obligation.” 

Prospective laws, it is agreed, may well govern after- 


contracts | cde ec, in) the Penniunan Case if Is decided that— 


“ The general doctrine of this Court on this subject may 
he thus stated ; In mod s of procedure and forms to enforce 
the contract the lege 


limit. or alter them. pros ided it does not deny a remedy or 


islature has the control, and may enlarge, 


so embarrass it with conditions or restrictions as serlously 
to imipair the valne of.the right. Bronson #. Kinzie. 1 
How., 811; Von Hoffman . City of Quinev, supra; Ten 


nessee 7, Sneed. supra. (Penniman Case, Lan} ap S. me 


— 
; 
14.) 


This decison leaves. in this case, only a question of faet— 


whether this chapter 600, having given certain new remedies, 


“embarrasses them with conditions or restrictions so as serl- 
ously to impair the value of the right.” So that it leaves that 
question as a question of fact, for the determination of this 
Court, with the burden on him who claims that the two 
remedies equally establish the contract. 

The first question is; What was the contract upon the facts 
in this case ? The Court will bear with us while we set it ont 
exactly as it was made. e 

The A. & W. Sprague Manufacturing Company agree 
with Horatio N. Waterman that if he will labor for us 
eleven years aria allow lis waves To remain on deposit in our. 
hands, he shall have the following security: A mght, if not 
paid (ot) demand, to bring suit and attach all the property of 
the company and all the property of the stockholders of the 
COMP ATES jotnthy and severally, and have execution to lev) 


upon all or either at onee. at his election: and the suit 


‘7% 
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avalnst the COTPAny shall determine all questions as to the 
debt or liability due him between all parties in. his favor. 
Resting upon that contract the laborer allowed his wages 
to accumulate for eleven years. The company then became 
hopelessly insolvent. Meanwhile. D chapter HOO, the con- 
tract and the obligation thereof was changed five years after 
his wages had accumulated under his contract then in force 
to this: Be it enacted that this contract shall read as fol- 
lows: If you let vour wages accumulate for eleven years, 
then you may get a judgment against the company if you 
can, after a contest (which was the fact). Then you may 
bring an action of debt pon that judgment, Or you may 
bring a bill in equity against any or all of the stockholders 
in which any or “all of the stockholders, As thes are jointly 
and severally liable, may contest the validity of your claim 
and your judgment against the company upon any ground 
upon which the corporation could have contested the same 


when you at tirst sued them. Meanwhile you cannot attach 


the property of any stockholder in your suit in equity, and 


at anv time before the suit is ended thes all Inayv yo Into 
inselveneyv or bankruptey or convey : way all their property 
or WAVE died. ! vible q e Ve tion Woes neotl survive cls 
it is fora penaity a) i 1 must take notiee, for it has 
beet say OLE “Hded it) \| , mn. oOprar .) i. : kep., D41) 
And Vou tush prove ‘ 7h ahd avreement Prom the 


, . J 
CORED ALTE Tar porns the debt or it phave ¢ cpired by the statute 
. i ‘ 


of limitations. of which the individual stockholder ean take 
mivantave in) this new sulfe: aba meanwhile The COTIPAny 
MmAaAV have assigned thel property for the benehit of thelr 

_ . ’ Re. } } : 
creditors or gone into bankruptev, which would be set up DY 
the individual stockholder 

, - ” “a , | 
We beli ve We have viven exactly fhe etfect ‘>| Tne echnanve 


of the laws of remedy, npon the obligation of the contract, 


anid as we have before said the remedy has been determined 


What is the obligation of a contract? Wethink this has 


1] . - + : : '> . - 
Deen stated by Chel Justice bdurfe Cin | @nninats case, as 


, , } ) 


1} ’ 4 } 
Well as if can. be stated, or Perhaps better than we ean state 


“ Without pretending to answer the question in fall. | 


} ‘ | ; : - + ' ‘ As a aol lL lece 
repiy that the obligation of a contract is that which oblives 
. } ‘ 2 3 }: : 
‘) periortm it. anid "Hat whiileh obliges the parties 


. ] ] . ' ' . . 
ce py rroru:r itis the law which mav be resorted to In case of 


the parties 


default, to compel the defaulting parry either to perform if. 


= | 


orto rinke CO Chisuation Tor not performin 4 it. It Follows 


that ATL chanee i>] the law which impairs the compulsive 
or remedial etheacy of the law in this respect, necessarily 
nipairs the obligation of any contract which has been en 
tered into under it A contract is legally obligatory only 
ben Ltin¢ cy] the reiie lies viven to enforce it. \n oral Prunar 
mnty. bor Instance, chong = Theol lyrracl rhe WUAraltor, simply lye. 


enuse neo aetion enn be tmaintared on rf. And this is the 


doctrine of the Supreme Court of the United States, as 


17 


declared in Curran v. The State of Arkansas (15 How., 
U. S.. 204). 

“The Court there said (p..319): ‘The obligation of a 
contract, in the sense in which these words are used in the 
Constitution, is that duty of performing it which Is recog 
nized and enforced by the laws. And if the law is se 
changed that the means of legally enforcing this duty are 
materially impaired, the obligation of the contract no longer 


remains the same.’ 


If We have stated, its | believe we have, the effect of 
chapter HOO pon the remedy, then we submit that the eft- 
cacy of the obligation is impaired ; that the be-t, the most 
prompt, the most efficacious, and most certain means of en 
forcing the obligation and warding off the claims of others 
avainst the property on which a first lien might have been 
obtained under the first remedy, have been taken away, and 
adilatory, double litigation, bristling with technical defences 

st and impediments, and affording time in which all remedy 
may be rendered useless by insolveney, bankruptey, the 
death or frauds of the parties, las been substituted. 

That it was the intention of the legislature to make this 
change, acting under a spasm of indignation about the im- 
prisonment of a man who would not take the poor debtor's 
onth because he could not swear that he Wiis poor, is too 
obvious to need comment. 

Much has been said in support of this change that it was 
unjust to the stockholder to take his property on an execu- 
tion issued upon a judgment to which he was not a party. 

There are many answers to this : 

First, he was a party to the contract, and he might have 
been sued jointly with the company. If not made a_ party 
he could have come in to be a party in the origiual suit. If 
it was a hardship, it was because he was liable to a penalty— 


a penalty for what? For not so conducting his corporation 


ls 


that it would not be insolvent and not 1c) the wages to its 


laborers? If it may be said one stockholder cannot control 


the company, the reply is, that the law has provided that any t 
stockholder can relieve himself from his Hability and not 

incur the penalty of the acts of his associates if he will 

place in the town clerk's office, where was the residence of ’ 
the company, a simple notice of what his asseciates were | 
doing, then he would not be liable for their miseconduet for ‘ 
a year.. And another notice at the end of that year would 
render him not liable for another year, and so on forever, 
or until he sold his stock. What does the stockholder suf- 
fer if the exeeution is levied upon him? Nothing but to 
pay the just wages of a workman who has earned them by 
his labor for the benefit of the stockholder. The injustice is 
entirely the other way. The laborer was notified that the 
stockholder chose to remain his debtor when he found he 
had tiled he notice that he declined to be ! and So labored 
on, trusting to the known thousands of the property of the 
stockholders. 

We solemnly affirm that no greater injustice could be 
done by law than to make a decision that a change of the 
law can bring such result to this workingman. 

We think we can submit this question of fact whether 
the present remedy is as efficacious, or in other words, 
whether it does not Mpa the obligation of this contract 
entered into by the creditor, to the Court, with the fullest 
contidence in its decision. 

Weare not unaware of the case of Franklyn v. The National 
Bank, 120 U.S. R., p. 747. [tis not cited as an authority 
in this case by the defendants; it is only put upon their 
brief in these words: * See cases,” ete., which is not the 
way in which citations are made. It is not an authority, 
nor is it claimed to be in that case. 


The only question there was, the plaintiff in the cireuit 
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court having brought an action on certain promissory notes 
made pavablein December, 1873,and January, 1874, against 
the Atlantic De Laine Company, a manufacturing corpora- 
tion established in the State of Rhode Island, could he main 
tain it in that Court. The question of law was made to 
depend LL prone it report of the referee that, prior to the inaking 
of the aforesaid note it had been judicially determined in 
the Supreme Court of the State of Rhode Island, that 
Court being the highest judicial tribunal of the said State, 
tliat the remedies provided in) favor of creditors of COPpo- 
rations therein referred to against their stockholders by said 
act of June session of 1S47, were exclusive of and did not 
include the remedy of an action on the case in favor of 
creditors against such stockholders. 

And this Court held that there being astatute remedy for 
a statute penalty, the plaintiff could have no action on the 


case In a foreign court. The Court sav: 


“No case las been found where the liability imposed 
upon the stockholders of a corporation by the laws of the 
State which creates it can be pursued in a court held beyond 
the limits of that State. No case can be found in which 
such liability has been enforced by any court without a 
compliance with the conditions applicable to it under the 
levi-lative acts and judicial decisions of the State which 
creates the corporation and imposed the liability.” 


As the only statutes npon which the referee found were 
the prohibitory provisions of the law of [S74 there Was ho 
oceasion for the discussion of any other acts of the State of 
Rhode Island, especially these made subsequently to that 
statute of inhibition. 

And especially was such discussion dicta only, when the 
ease found that Hlovt, the stockholder, died in May, 1874, 
before the suit was brought, and by the decision in Rhode 
[sland, heretofore alluded to, all claims for penalties against 
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him asa stockholder of the corporation died with him. (9 R. 
[., supra.) Nor were the constructions of any of the sev- 


eral acts which we have been here considering brought be- 


fore the court in that case. 


We respectfully submit that the levy of Waterman upon 
the shares of Mary and Fanny Sprague was valid under the 


provisions of said section 20. 


U NCONSCIONABLE. 


There is not a word in the answers of the many defend 
ants upon this topic. 

This word was not lisped in the court below. 

What has Randolph done that is wnconsetonable? Ue 
has a just debt of $34,500. Being a resident of Philadel- 
phia he brought his suit in the cireuit court Oct., 1875, 
without at first making attachment on mense process (It., 
p. 186). 

A Pennsylvania merchant, he probably never heard of 
attachment on mense process; it is solely a New England 
proceeding. 

December 21, 1875, the Bank of Commerce brought suit 
in the same court, and ‘attached all the property of the 
Sprague Manfg. Co. in the hands of Chafee and the Home- 
stead Estate, Canonchet (Rt., p. 487). All the real estate of 


A. & W. Sprague Co., Mary Sprague, and Fanny Sprague, 

and Amasa Sprague (It., p. 495) | 
April 30, 1879, the Bank of Commerce, on an execution | + 

for $59,250 debt and costs, which judgment was agreed to : 


by Chafee. levied On) all the estates of the A. W W. Sprague 


Manfg. Co., Mary Sprague, Fanny Sprague, and Amasa 


| 
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Sprague, William Sprague, which they had attached, sold 
the same at public auction for $6,505 (R., p. 495). 
See deed of Kimball and others, to Chafee (Ree., pp. 


235-36-37-38). 


Sept. 5, IS79, the bank made a further levy upon Canon- 
ehet, William’s homestead of 428 acres, and sold it at ane- 
tion, and bid it in for S100; the idetitical sum for which 
Randolph afterwards bid it in, subject to the bank’s levy. 
Randolph's purchase, wherefrom he failed to get anything, 
is made a special point in the defendant’s brief as uncon- 
scionable. (Defts’. Brief, p.d.) 

Again p. 98, another special point is made that Water- 
man & Randolph sold on two executions ; Waterman’s, 
$12,209.57; Randolph's, $34,500. Randolph bought and 
now claims to hold 4,022 shares of Quidnick stock, paying 
for all S275. 

[f this is unconscionable, let us look at the performance 
of the Bank of Commerce, with the connivance of Chafee, 
with an execution on $59,250 judgment got by the consent 
of Chafee’s counsel (R., p. 492), by a blanket levy on all the 
property of the Sprague Co,, the Spragues and the two old 
ladies, which was all the real estate all had in Rhode Island. 

Thirty-two separate pieces of real property which we find 
by the report of the Valuation Committee of Creditors 
(Rece., p. 449, ef sey.), where is found by them a valuation 
in cash items, a total of seven million nine hundred and 
twenty-four thousand and nine dollars (37,924,009). 

[n addition, when Chafee wanted to get Canonchet five 
months afterwards, the Bank of Commerce levied on Canon- 
chet as we have seen, and bid it in at S100, which after- 
wards Chafee sold to Moulton for 862,500 (R., p. 29%), 

By these performances the Bank of Commerce got a levy 


upon all mills, real estate, homesteads, dwellings, farms, and 


the Cranston print-works, whereby each bid of less than 
$1,000 credited on the execution a million dollars of this 
vast property was covered up from attaching non-assenting 
creditors. 

Which of the two prices Is nneonscionable / 

Brt, to the transaction, what was the whole of it? Chafee 
bought in this title of the bank, paid $100,000 for it (840,« 
000 more than its whole debt), and had it held in the hands 
of third parties as a title against each one and all non-as- 
senting creditors who should try to secure their just claim 
by levy upon any of the Sprague real estate. The personal 
assets of the Sprague Manfyg. Co. having been passed over 
to the Quidnick Co.; so that, that Chafee could and did 
swear, that he had none of the Sprague property in his hands, 
directly or indirectly, in 1876. (It., p. 488). 

W hen, therefore, Chafee advertised, on the 10th day of July, 
[882 (Rec., p. 303), that he, trustee, would sell Canonchet on 
the 24thday of August, as such trustee (R., p. 299), Randolph, 
on the L4#th of August, sued out his writ of menvse process 
and attached Canonchet, desiring to try the validity of the 
trust deed thereby, and thus collect his judgment. 

He was met, not by the trust deed title, but by the bank 
title under its levy set up by Chafee (It., p. 186). And see 
Chafee’s answer in the Moulton snit (R., p. 306). 

Randolph pressed his suit to judgment at the next term 
of the Cireuit Court, and levied on Canonchet, as the bank 
had done before him, if taking ne step, apparently, to val- 
idate its levy by taking possession. The Moulton case de- 
veloped the fact that the title had passed to the bank. 

Randolph found himself without any security or means of 
enforcing his judgment on any of the property which could 
have passed by the trust deed. 

Ile therefore levied on the stock of William. and Amasa 
Sprague in the Quidnick Company which had never been 
transferred, and directly brought this suit to have his title 


eontirmed. 
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He bought under the Waterman levy at auction, as the 
highest bidder, the shares owned by the A. & W. Sprague 
Manufacturing Co., and Fanny and Mary Sprague kecause 
ia his opinion, a mere minority of the shares under his own 
levy would have been quite valueless to him. 

The former owners of the stock after his suit was brought 
transferred the certificates of the stock se levied npon, and 
vave him certificate thereof, which he now holds, asking 
that his title may be quieted. 

Whiat is there in any action of Randolph out of the usual 
course of a creditor, levying upon the property of his 
debtors who have covered up their property by conveyances 
made for the purpose of delaying and hindering their cred- 
itors. 

Why should he, without a particle of evidence, upon 
mere innuendo, be charged with conspiracy, connivance, or 
unconscionable action ¢ 

[s he to have his character as well as lis property taken 
away ¢' 

Amasa Sprague testifies that he does not know Evan 
Randolph, nor has ever seen him (R., p. 176, Int. 6.) 

As to the many such charges against Waterman. 

They are entirely groundless, as we have before shown 
in our brief with references to the proper pages of the 
record, 

Waterman had worked thirty-eight years for the Sprague 
Manfe. Co. in all: being emplove d yy Chafee at last—after 
the failure the business passed into the hands of Chafee— 
he was employed three years longer with continued prom- 
ises to have lis arrearages paid. 

Tired, in 1878 he called upon Chafee to pay him what 
was due him, or let him come in with the other creditors : 
this Chafee refused. He reported this to Amasa Sprague, 
who promised payment, and he told him he must apply to 


leval authority. 
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He did apply to William Beach, a respectable counsel- 
lor, not connected with either party in the litigation, who 
brought suit for him, presecuted it to final judgment in 
spite of defences set up by Chafee who appeared against 
it, ort his execution and levied it pon any property of the 
Spragues that seemed to be uncovered, 

At that levy Mr. Austin bought some shares, once prop- 
erty of William Sprague, and brought a bill to set aside 
the frandulent trust deed of November 1, 1873, which 
stocd in his way. 

And his case, Austin 7. Sprague, was decided against him 
upon the sole ground that the trust deed was not fraudulent 
on its face. 

In that case none of the defences against his title through 
Waterman’s levy were set up, which have been since hatched 
up to put in this case now for the first time in the Supreme 
Court, to take away the hard earnings of years. 

What has this old working man done save to try to dem- 
onstrate that “the laborer is worthy of his hire,” by ap- 


pealing to the laws and the courts to do him justice 
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A short answer is sufficient to everything alleged by ap- 
pellees under letter A of their second point, 

The res in the present case is certain corporate stock. 
The res in the cases set up in defence by appellees is the 
property of a corporation. The two are entirely different. 
The property of a corporation Is Its assets, The stock of a 
corporation ts a part of its liabilities. 

The court having jurisdiction of the assets of a corpora- 
tion does not thereby acquire jurisdiction of the bills paya- 
ble of that corporation ; and it could no more acquire juris- 
diction of its stock by having Possession of its assets than it 
could by the same means acquire jurisdiction of its bills 
pavable. 

Randolph Was hot a party to the proceedings in the State 
court, and consequently any proceedings In that court can 
not attect the action of this Court as to the stock or as to 
the assets of the COMMpPAny, and if this Court shall come to 
the conelusion that Randolph was the actual owner of the 
stock under the supplemental bill the Court can: place him 
or his representatives in POSSCSSION of that property, the title 
to which is evidence yy the stock. That this conld now be 
done is beyond question, considering the Tact that any (‘lis 
tody tk control of that property ty) the State court Was long 
since ended, as fully appears by the opinion of the State 
court in that case, Chafee +. Quidnick Company (14 R. L., 
pp. 833), from which we quote the concluding paragraph : 

“ Furthermore, upon a more careful study of the bill be 
fore lis, We are of opinion that the petition for a receiver is 
not ancillary to any relief sought to be obtained under the 
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various prayers in the bill. The prayer for the receiver in 
the bill is without foundation and without meaning. There 
is no praver for a foreclosure of the stock or for the wind- 
ing up of the corporation, nor is there any for the applica- 
tion of the property of the company as such to the pay- 
ment of debts. So that,as thecase now stands, the appoint- 
ment of a receiver on final hearing would, so far as aught 
now appears, practically be the appointment of a receiver in 
perpetuum. | For no final decree which can be properly 
made under the bill as now framed could dispose either of 
the stock of the Quidnick Company, or of the property 
which that stock represents, and thus relieve and discharge 
a receiver thereof who should now be appointed.” 


PAGE 31. 


[n the first paragraph of this page the averment is reit- 
erated that * Randolph Aad persona/ service” in the inter 
pleader suit. 

The return of the marshal (R., p. 154) is as follows : 

“T gave to the within-named Randolph, in his hand, in 
Philadelphia, in the State of Pennsylvania, a true copy of 


this subpeena, We, 


PAGE 4 


The anverment here made by the appellees Is misleading 


as well as incorrect. 

It is intended to convey the impression that the State 
court acquired jurisdiction of the stock in question by a 
proceeding commenced in June, 1883, nearly two months 
before this suit was commenced. 

The facts are that a proceeding was commenced in the 
State court on the [Sth day of June, 1883, which resulted 
in final decree on the 19th of July following, requiring 
Manny) Sprague to file an inventory of stock and a bond for 


three hundred thousand dollars, and also requiring Mary 
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Spragne to file an inventory and a bond of sixty thousand 
dollars (R., pp. 104-124). 


Now this proceeding having 


been ended by the final de- 
cree, and Fanny and Mary having failed to file inventories 
and bonds, another proceeding entirely independent of the 
first, and not even ancillary to it, was commenced on the 
[Sth day of August, 1883, fifteen days after the commence- 
ment of ghis suit, which said proceeding resulted in a final 


decree on the 25th day of. Angust in form removing Fanny 


and Mary Sprague as trustees, and substituting Pomroy in 


their place, 

But, aside from the fact that this proceeding was com- 
menced after the commencement of this suit, if Wiis void 
absolutely, in that if Wiis a statutory proceeding based tpn 
deeds of assignment for benefit of creditors, whereas the 
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trusts, if trusts they were, held by Mary and Fanny Sprague, 
were mere entries on the transfer stock-book of the Quid- 
nick Company, which bear no resemblance to deeds of as- 
signment other than being in writing. They are without 
seal, without acknowledgment, without registry, and no de- 
livery was evér made te Chafee 

The statutes under which these proceedings were had are 
set out In appellee's brief, pp. ~1-22, and also in our Ap 
pendix, p. 168. 

That the latter proceeding in the State court was not 
in coutinuance of the former proceeding Is evidence by the 
fact that it was done under new petitions tiled in court 
under another and different provision of statute thau that 


under which the first preceeding was had (R.. pp. 1Y4—149).) 


All the cases referred to under © relate to deeds of as- 


slynment, and not to a mere entry made on a transfer book 


aw 


of a corporation, not under seal. and under which the old 
certificates of stock were not <urrendered or any new cer- 
tificates issued. 


PaGE 24. 
III. 


The denial of our right to proceed except as it stockholder 
would seem to imply that Randolph had become a stock 


holder, an admission which we see no cause to deny. 


<% 


Under this point Randolph is charged with neglect in 
that he did not assert his claims at the time of the sale of 
the property. A sufficient answer to this point is found in 
the injunction obtained against Randolph in the State court, 
a copy of which is found in the Record, pp. 206-297, the 


last paragraph of which is as follows: 


Third. “ That the said respondents, Evan Randolph and 
J. Cooke Loustreth, and each of them, their agents, <er- 
Viaitits, employes, and officers, and all Persolis claiming under 
them or either of them, are hereby perpetually enjoined 
from acting or claiming to act as stockholders of said Quid- 
nick Co., and from asserting any title to any of the said 
shares of the capital stock of said Quidnick Co., and from 
iim any way interfering with or disturbing the complainant 
in his rights as holder and owner, as assignee as aforesaid, 
of said 4,022 shares of said capital stock of said Quidnick 
Co., and from voting or attempting to vote upon any of 
said shares of said stock, and from attending upon or hold 
ing any meetings of said Quidnick Co., and from interfer- 
ing in any way with any of the affairs or business of said 
(duidnick Co.” 


alain L 


a 
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Paez: 26-V. 


This point relates to the execution of the trust deed, a mat- 


ter which is fully discussed in our brief, pp. 48-81. 


Lerrer A. 


To the averment that “the Cireuit Court, having found 
the lnortyage deed to be valid, has by hecessary lm plica- 
tion decided this question of execution affirmatively” — 

We respond, First. The Circuit Court did not find that 
the mortgage deed was valid, it simply found that in the 
Moulton suit the Circuit Court held itself coneluded by the 
decision in Austin ¢. Sprague, and that in this case it saw 
neo reason boy changing or modify ny that conclusion, ” that 
we are bound to follow the decision of the Sapreme Court 
of I. 1. in Austin #. Sprague.” 

But suppose the State court, in Austin v. Sprague, did 
tind the deed inh question to be valid (ot) the evidence hefore 
it. would the circuit court be bound to find the same deed 
valid with conclusive proof before it, that all the signatures 
of the crrentite I's attached to the deed were forgeries 4 The 
‘ireuit court had many matters presented to it in this case, 
which we have no reasons to believe were presented to the 
State court in the case of Austin »v. Sprague. For an 
enumeration of those matters see our brief, pp. SY—S5. 

Ag 


hold that the circuit court was bound to fellow the de- 


ain, appellees do not even attempt in their brief to 


cision in Austin » Sprague. But they maintain that it was 
the duty of the court simply “to ascertain what was the 
law of R. 1. and be governed by it;” and they admit 
that “the judiciary act niaking the laws of the several 
States rules of decision, goes not hy its ferms apply to this 


ease at bar.” (Appellees brief, p. 92). 


ou 


All of the evidence rete rred to in Record, |}. $475, 446, 
was objected to by the complainant below, and properly as 
immaterial, Incompetent, and irrelevant. [It is remarkable 
that counsel should be put in) position where they would 
have to object fo the introduction of an answer DS a cor- 
poration fis prool that one or more of its stockholders made 
ana delivered it certain deed. 

Did the corporation answer of its own knowledge, on in- 
iormation or belief, or hearsay 4 The evidence is that the 
answer is sworn to, but it is not proved by a copy of the 
athidavit attached to the answer, and so we are left in the dark 
as to the form of oath which was administered to the cor 
poration on that occasion, 

The other answers are to the effect that certain deeds 
were executed, but what deeds they were is left to inference, 
and at best swearing that a deed was executed is swearing 
to a conclusion of law without giving the court any knowl 
edyve of the facts nl Which the withess formed luis coneln- 
sion of law. 

The comments above made Cott the matters referred to it} 
the Record, pp. 445 446, with slight variation will apply to 
those referred to on pp. 12H—-4258 3 so fur as they vO they 
tend to prove that a large amount of property was in the 
hands of Chafee belonging to the A. & W. Sprague Manfe. 
Co. 

These answers were made in May, IS76,a few days later 
Chafee, who was a party to “ this honest instrument” (Ap. 


br., p. 49), made affidavit as follows (R., p. 488) : 


* Zechariah Chafee, under oath do state that at the time 
the writ in the above-entitled cause was served I had none 
of the estate of said defendant corporation, either directly 
or indirectly, in my hands or possession, 


(Signed ) ZECHARIAH CHAFEE, 


ol 


Subscribed and sworn to in Providence, this 2d day of 
dune, A. D. IS76, before me. 
HENRY MARSH, Jr., 
Notary Public. 


The writ referred to is set out in the reeord, p. 485, ef 
seq., and the return on the same (R., p. 487) shows that the 
service of it was made on the ZIst day of December, 1875. 

That is, Chafee swears that on the 21st day of December, 
IS75, he had none of the estate of the A. & W. Sprague 


Manfy. Co., either directly or indirectly, in his hands or pos- 


Ssesslol. 

That is, he either swore to what he knew was false or he 
based his oath on the fact that the alleged transfers of said 
estate to him were, as we contend, null and void, and conse- 
quently passed none of said estate to him. 

But possibly this was all part and parcel of a remarkable 
scheme developed in the e\ idence of Amasa Sprague, who 
testified in substance (Iv., p. 181) that the Quidnick Com- 
pany 's stock was transferred to him: (Chafee) for the pur-’ 
pose that if the Sprague creditors should demand Chafee’s 
sale of the same and the application of the proceeds to the 
payment of their indebtedness, “that he could say that no 
trausfer of anv such stock had ever been made to him,” and 
on the other hand, if the Sprague creditors should attach 
such stock “said Spragues could say that there had been a 
transfer of.all of said stock made to said Chafee.” 

PaGcE 27. 

Appellees alleged that the alleged transfers of stock 
made, Dec. 2, to Chafee, is an affirmation of the execution 
of the trust deed by all pasties concerned in it. 


[low it was understood by some of the parties is shown 


by the evidence. Mary Sprague testifies (R., p. O14) as 


oe 

follows: The transfer was sent over here D George llarris, 
and LT ftold him [should not sign it. In about an hour af- 
terwards Mr. John Gardiner came,and Mr. Amasa Sprague 
and Mr. Gardiner said if [T did not sign it, my property in 
the Quidnick Company would be attached. [ told him J 
Was "ot volng to sign it to Zechariah Chafee. Ile told me 
if I signed it, it would be just the same, and T could have 
the interest from it as if it was my own. They told me it 
was only just a form to save it, and [ signed it in this room, 
on this table (pointing te It). 

Chafee testifies (I.. }). 53) that said transfers of stock 
were made to him. 

This C\ idence tends To prove thal the entries made aot} the 
stock transfer book of the Quidnick Company of Dee, 2, 
iS73. were siened by the respective parties, 

Dut the allegation in the brief, that they were made in 
pursuance of the provisions of the trust deed, has very little 
evidence in the Record to support it. 

The evidence of Mary Sprague shows conclusively that 
her signature to one of said transfers was obtained by false 
prefences, 

vy 


The iawvers talked *  radditle pul Needs it 6 Ta this old lady, 


} } ‘ } “ 
then between SQ and YO venurs of ave. 


ee 


Cr) prchare D190 she shows, yy her evidence, her understand 
iny that the term “ collufera/ security” meant a security of 
her stock Tu herself iis avalust her creditors. 

She Sit S. inh answer to cross int. On. that she did transter 
certain stock to Chafee as co//atera/ security, 

x-Int. 52. As collateral security to what / 

A. Tosavethem. Just as it was with the other property, 
so that if would not be attached. 

Int. 54. Do you still retain in your possession all the 
certificates for the various shares of stock referred to in 
your previous answers ¢ 


A. I do. 
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We will now consider the effect of the entries on the. 
transfer stock-book of the Quidnick Company, under date 
of Dec. 2, 1875, purporting to transfer the stock in ques- 
tion to Chafee in pledge, &c. 

Chafee made claim to the stock in question by virtue of 
the several entries on the stock-transfer book of the Quid- 


— 


nick Company under date of December 2, 1873, purporting 

to be transfers to him in pledge and collateral security 
4 2 pp. 94, 95); and Pomroy tuakes claim to the same 
stock by virtue of the several entries on said book under 
date of December 22, 1873, purporting to be transfers of 
the same in trust, part to Fanny Sprague and the remainder’ 
to Mary Sprague, for the benefit of the creditors of the 
transferrers. respectively. fi... pp. 95, 96.) 

These entries are relied on by appellees as conclusive 
evidence that said stock was first transferred in pledge and 
then subsequently in trust. 

Appellees seem to forget that corporate stock can be dealt 
with and transferred only in accordance with the General 
Statutes of the State, supplemented with the provisions of 
the act of incorporation under which the stock is issued, 
and further supplemented with the provisions of the by-laws 
of the COTMpAany issuing the stock. 

[t follows that said entries, while they may form a link 
in the evidence -to prove that the stock has been actually 
transferred, standing alone, are ne evidence whatever of the 
fact; and, as the act incorporating the Quidnick Company 
forms no part of the record nor can any part of the by-laws 
of said company be found in the record, there is no evidence 
whatever to maintain the claim on the part of the appellees 
that said stock was ever transferred as they claim it to have 
been. 

But it may he claimed that under section 15 of chapter 
24 of the Rhode Island public statute the Court can take 
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judicial knowledge of the incorporation act of the Quidnick 
Company. | 

That act is tn fact identical, save as to name, with the act 
of incorporation of the A. & W. Sprague Manufacturing 
Company, which does appear in the Record, page 408, App., 
170. 

The provision of that act bearing upon the transfer of 
stock is as follows: : 

The stock “shall be transferable on the surrender of the 
old certificate upon the books of said corporation ino such 
form and manner as said corporation shall prescribe: /?ro- 
widded, howe WHET’. That hha stockholder in} sid corporation 
shall have the right to transfer his shares therein without 
tirst giving ten days notice in writing of said intention and 
ten days refusal thereof to said corporation at the lowest 
price at which he will sell to any other person. 

That this provision is strictly enforced by the courts of 
Rhode Island see the case of Sweetland v. The Quidnick 
Company (11 KR. [., p. 328). 

[t will be seen that under this provision the company has 
a pre-emption right to all of its stock, and no title whatever 
by voluntary transfer can pass to said stock until this pro- 
vision shall have been complied with, and there is no evi- 
dence that the same ever was complied with. 

But suppose it had been complied with, then we are met 
by the law of pledge which requires that the pledgee shall 
have such title to the pledge that on default of the creditor 
he may sell the pledge al public auction to the highest bid 
der and deliver to him all the title which was vested in the 
pledgor prior to his making the pledge. 

Under the provisions of the Incorporation er. or ne the 
company pre emption rieht to the stock, the pledgee cnuhitiotl 
give title to the purchaser, and it necessarily follows, inas- 


much as the whele matter of the transfer depends upon 


Od 


statutory provisions, and not upen common law, and the 
statute having not made any provisions by which the law 
of pledyve cam be carried out, that such stock cannot be put 
in pledge. 

The only possible way by which the effect of pledging 
thea stock could have been secured would be through a power 
ol attorney. It would have been competent for the holders 
of the stock in question to have surrendered to Chafee 
their certiticates of stock duly endorsed, accompanied with 
the power of attorney, authorizing him In case of default, 
in their name, place, and stead to sell said stock as their 
attorneys, first giving the company the refusal, as provided 
in the act of incorporation. Thus he, as attorney, could 
sell either to the corporation, or on its refusal, to any other 
party on said terms refused by the corporation. 

The power of attorney might specify the trust as to the 
proceeds of the same with authority to the attorney to apply 
the proceeds in accordance with the terms of the trust. 

But assuming that the Court can take judicial knowledge 
of the act of incorporation above referred to, it finds that 
the transfers Jn question are ineffective, and consequently 
it need not look into the by-laws. Dut if the act of incor. 
poration should not render said entries ineffective, the Court 
would be still without the power to determine the question 
as to W hether they “ure elfective for want of a knowledge of 
the by-laws of the company. There is nothing in the Ree- 
ord to show what they are, they do not appear like the act 
of incorporation in any volume of law of the State, and the 
Court can gain no knowledge of them, they not being in 
evidence, even if it wished to. 

But preliminary to any transfer it is shown by the act of 
incorporation that the stock certificate shall be surrendered. 
There Is ne evidence in the Record that the stock certiticates 


ever were surrendered, but on the contrary Mary Sprague 


and Amasa Sprague both testify that they were not sur- 
rendered. 

As Chafee set up his claim in avoidance through said 
transfers the burden Is (oll bites te prove all of the tea fs nec 
Cssary to vIVe those entries on the stock-book effect. 

Dut if the transfers in pledge are riullities, does the same 
resuit follow the entries purporting to be transfers in trust. 

A transfer of personal property in trust transfers the 
legal title which rests at once in the trustee, without wait 
ny for any default on the part of the creditor to cause it to 
Vest. 

lt necessarily follows that the certificates of the stock 
should be surrendered before such title can vest ; this has not 
been done, and here we meet with another difficulty. The 
trustee Having the leval title to stock, is entitled to vote on 
the same at all meetings of the corporation. Dut the very 
purpose of the law in giving a pre-emption right to the 
stock of the COMMpany itself Is to prevent the control of the 
company from going into the hands of outsiders. And it 
therefore follows that the lewal title to stock in the (duid 
nick Company cannot be vested in a trustee by voluntary 
act of stockholder in derogation of the pre-emption and 
pledge riglit of the COMpany., 

But whatever the rights of Fanny and Mary Sprague 
might have been under said entries purporting to be trans- 
fers of stock, Pomroy never succeeded to those rivghits for 
lack of jurisdiction in the court substituting him in their 
place. 

On this point see our brief, p. 97-08. 

[t is probably too late to question the execution of the 
power of attorney purporting to have been made by Wil 
liam Sprague in 1859, but we may refer to the fact that 
there is no evidence in the Record that said power of attor- 


ney was ever delivered or that it was ever acted upon. hie- 


spondents offer evidence tending to prove that in a very few 
instances Amasa Sprague signed the name of William 
Sprague, but there is no evidence that it was by virtue of a 


power of attorney made in LS5’. 


Packs ZS DP). 


Whatever acts of ratitication may be made as to a deed 
lacking proper execution amount to nothing. The deed 
when delivered either transferred the title or it did not. and 


il vold deed cannot be ratified. 


Vi. Lacnes. 


Randolph's =nit Wits CoO ieChnce 7 in) ISad, only two yoars 
after his claim became due and payable. Certainly limita 
tion could not-have been pleaded successfully in that action, 
and if it couid not have been it certainly cannot be main- 
tained as a defence in this action, in view of the fact that 
respondents admit that due diligence has been exercised by 
Randolph since Obtaining his ju lyment at law. 

As to the suit of Waterman, the Court must bear in 
mind that his claim was for wages for manual labor per- 
formed during a period of many years for the A. & W. 
Sprague Manfe . Co. 


rom the nature of the claim itself flew PePsotis could he 


found in any well-ordered community that would plead the 
statutes of limitations to such a claim. 

but the evidence of both Waterman and of the President 
of the A. & W. Sprague Manfy. Co. leaves no possible 
doubt that the claim was kept alive by new promises. Still 
Chafee claims that he was so negligent in bringing his ae- 
tion at law that he delayed it through such a long period as 


to deprive himself of all protection in a court of equity. 
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[f what Waterman did constituted laches so fatal, what Is 
to he suid of the lunches of Chatee during all this period of 
Phbcutny years In settling the stare, lt would sCCTL that W at- 
erman had a right to ascertain what Chafee would do with 
the Cstate for the assenting creditors before Chafee could 
accuse Waterman of negligence. But Chafee’s negligence 
Is measured yy nearly twice the number of Vears that 
Waterman waited before bringing liis suit. 

It is respectfully submitted that there are no proper aver 
ments in the amin Wers ofl W hich Te Dase il charge of negiwence 
aot the pearl of Waterman. And While if rhea be true that 
equity courts may give effect to limitation without the same 
having been specifically pleaded, it is never done where the 
evidence even leaves the matter in doubt, whether the claim 
Wits kept alive Or not, and never done except in) CAsCs where 
if would het he equitable hot to do it. 

There Is he evidence that Waterman ever asked Chafee 
to pay his claim within the period of nine months from 
November 1, 1875, during which Waterman by any pos 
sibility conld avail himself of the provisions of the trust 
deed. 

The evidence ts that some years after he did ask Chafee 
to pay him, and that Chafee refused so to do. And it is 
claimed that this evidence proves ACG Uescence, * Vequies 


cence in what 7” 


Paar 36..-V Ii} 


All parties do not agree that each of the Spragues was 
liable for all the debts of A. & W., Sprague Manfg. Com 
pany. The capital of the COMpany Was bat S1L.Q00.000, and 
consequently none but the officers of the company could 
become lable for more than two millions of dollars (Pub. 


Stats. ht. I... see. 13). 


Pag 6 Lb. 
It is unnece ssary to discuss the hypothetical ease of lia- 
bility under it law that does not eXist. It Is suthicient for 
our purpose that the individual lability of William and 
Amasa Sprague became fixed by the rendition of a judg- 
ment against them in favor of Randolph. 

Dy the consent of partners partnership assets can be used 
in payment of individual debts irrespective of partnership 
claims. 

beanreguard v. Case, 91 U.S... 124, and reciprocally, an 
individual can appropriate lis assets to the payment of a 
partnership debt, if done in good faith, notwithstanding 
the claims of his individual creditors. 

lt is diffeunlt to see how the creditors of the A. & W. 
Sprague Manufacturing Company had any greater right to 

| the assets of its individual stockholders than had the credi- 
tors of Hoyt, Sprague & Co. to the individual assets of the 
members of that firm in the absence of any judgment or 
decree against the corporation by which the lability of the 
stockholders could be tixed, by reason of the fact that their 


lis case. In the nature of 


liability is purely statutory and, int 


it penalty. 


ADDENDA. 


A short) discussion on the effeet and force of Publie 
Statutes of It. & C‘hs.. 555 and 600, 

Under the General Statutes of | corporation creditors 
had, against the stockholders qf the corporation, one remedy 
by suit in equity and another rethedy by proceedings at law. 

In what follows, the remedy at law alone will be consid- 


ered. 
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Under the remedy at law several proceedings were pro 
vided for as shown D reference to sec, 20, ch. 142, of the 
(seneral Statutes (App., )). 160, appellants’ brief). 

Public Statute 555 (App., p. 214), took away all remedy 
at law. as to all subsequent contracts, but preserved in full 
force and effect the then existing remedies at law as to all 
then CXisting contracts. 

Sec. 2 of the Pub. Stats., 600, (App., }). Y15), passed in 
IST7, in a modified form, restored the remedy at law which 
Pub. Stat. 555 had abolished: one of which modifications 
consisted in requiring the corporation creditor to obtain a 
judgment against the stockholder in a suit at law on his 
judgment against the corporation before permitting him In 
any way to seize the property of such stockholder. 

This remedy at law, modified as above, having been re- 
stored, the creditor in the absence of sald section one could 
have made use of four several proceedings specified below 
and marked A, B, C, and Dj; and on any subsequent con- 

ract, could have made use of either or both of the proceed- 
ings specified below and marked E and F. 

Phat is, in the supposed absence of said section 1, section 

2 having become a law, there would exist provision for the 


following pre weedings > 


As respects contracts prior to the Passace of the public 
statutes, D555: : 

A. In absence of property tO attach, seIZure of person of 
stockholder on writ of attachment and capias issued against 
the corporation in the creditors’ suit against it. 

B. Seizure of the property of the stockholder on writ of 
attachment issued against the corporation in the ereditors’ 
suit against it to be held to await result of suit against cor- 


poral ion. 
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C. In absence of property on which to levy a fiert facias 
seizure of the person of the stockholder on writ of fieri 
facias and capias issued on judgment against the corpora- 
tion. 

[). Levy on the property of the stockholder on a writ of 
flere facias issued on final judgment against the corporation 


to satisfy said judgment. 


1. 


As respects subsequent contracts : 

kK. Seizure of the property of the stockholder under a 
writ of attachment issued in suit against him on jadgment 
against the corporation to await result of said suit on said 
judgment. 

(This provision results from the general law of the State.) 

IF. Levy on the property of the stockhelder on a writ of 
fiert facias issued on tinal judgment against said stock- 
holders satisfy said judgment. 

The effect of the first clause of Sec. 1 of Pub Stat. 600, was 
to repeal the above provisions at law marked A and C. 

The other repealing clause of said section is confined to 
the matter of attachment “ “pon an execution issued upon a 
judgment obtained against ad corporation.” 

This can apply only to the above provision of law marked 
I’, for this is the only one of the eight provisions provided 
by the law in which it would be possible to attach the stock- 
holders’ property on any writ of “ execution issued upon a 
judgment obtained against a corporation.” 

To attempt to make said repealing clause apply to pro- 
vision D above, it would be necessary to constrne the word 
“attachment” as synonymous with the phrase “levy a 
neri facias.”’ “To attach” is never used to denote the 


levying of ft. fu. 


But we have the word “execution” in the repealing 
clause. 

A writ of attachment is often called an execution. Bon- - 
vier Ses the rerm “attachment erecution or erection at- 
tachment.” 

But the construction contended for by the appellees re- 
quires the Court to say that “ attachment ” means the levy- 
Ing of a fers fucias, and that the special provision con- 
tained in Pub. Stat., Ch. 555, shall be repealed, by implica. 
tion, by a general statute in which that special provision is 
neither named nor referred to. And also to give it a con- 
struction which brings the statute within the provision of 
the Constitution of the United States, prohibiting any State 
from passing any law impairing the obligation of a contract. 

The obligation of a contract refers solely to the remedy. 
Ilad the makers of the Constitution intended to preserve 
the entirety of the contract and at the same time permit the 
State legislatures to fritter away the remedy, they would 
have simply prohibited the State from annulling the con- 
tract or any part thereof. 

The further action of the legislature of R. [. seems to 
be conclusive against the construction claimed by the ap 
pellees. 

[t repealed everything contained in the General Statutes 
(Pub. Stat., p. 773, see. 11), and then by sec. 12) repealed 
nearly all the Public Statutes subsequently passed, desig 
nating them by chapter and date. But in this long list of 
statutes repealed, ch. DDD is omitted. 

Now for what purpose was this statute left in force, save 
to preserve the remedies on contracts as they were in IS76, 
when that statute was passsed ¢ 

Construing the law as contended for by appellants, force 
and effect are given to every part of ch. 600, and a common 


and natural meaning is given to every word and the statute 
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itself is brought in harmony with the general law governing 
attachments in New England, which limits the right of at- 
tachment to actions er contractu, and consequent] ; without 
special provision, would not permit an attachment to be 
levied on the property of a stockholder in a case like this, 
where his liability is not a contract liability, saving in case 
where the stock has not all been paid up and certificate of 
the same tiled, but is in the nature of a penalty, and the 
action against him, to fasten his liability, is one sounding in 
tort. 

As to the case at bar it is sufficient to say that there never 
was issued in the Waterman case an attachment upon a judg- 


ment against a corporation. 


Respectfully submitted. 


BENJ. F. BUTLER, 
Oo D. BARRETT, 

A. B. PATTON, 

of Counsel. 


Supreme Court of the United States, 


OCTOBER TERM, 1889. 


: JOHN 8S. JENCKS, WILLIAM H. ) 
JENCKSand CHARLES RHOADES, | 
Executors of EvAN RANDOLPH, de- | 
ceased, appellants, 


No. 213. 


THE QUIDNICK COMPANY, GOR- | 
HAM, P. POMROY, Assignee, &c., | 
ZECHARIAHCHAFFEFK, trusteeand | 
assignee of the A. and W. SPRAGUE | 
MANUFACTURING Company, eé a7. 


Appellants’ Motion for Writ of Certiorari for 
Diminution of Record. 


Come now appellants, by O. D. Barrett their coun- 
sel, and suggest dimunition of the record, in this, to 
wit: 

|. That the original process and return thereon, 
made in the case of Gorham P. Pomroy, assignee, VS. 
Evan Randolph et al., Equity, No. 2161, in the State 
Court of Rhode Island are omitted from the trans- 
cript. 

That the order for process in said suit reads as 
follows, to wit : 


‘ Providence, Se Supreme Court, Term. 18 


‘(;. P. Pomroy. assignee, ) 


“Ww. SPRAGUE et al. \ 


Let Subpc-na issue returnable forthwith and citation on motion 
for preliminary injunction, issue returnable at 4 o'clock P. M., 4tb 
September, 2585 

“ Endorsed on back. Eq,, 1161 
‘Order for Subpeena an citation 3d September, 1883. 
‘* Enter. 
“G. M. CARPENTER, JR.”’ 
That the Subpoena issued in accordance with said 
order, reads as follows: 


“The State of Rhode Island and Providence 
Plantations., 

‘To William Sprague, Amasa Sprague, Mary 
Sprague, Fanny Sprague, the A. & W. Sprague 
Manufacturing Company, Zechariah Chafee, the 
Quidnick Company, Evan Randolph, and J. 
Cooke Longstreth. 

“Greeting : 

‘For certain causes offered to our Supreme 
Court, in said County, in Chancery, we hereby 
command and strictly enjoin you that, laying 
aside all other matters and things, and notwith- 
standing any excuse, you personally appear be- 
fore said court, at Providence, in said county 
forthwith, and then and there full, true and per- 
fect answer to make, upon solemn oath or affir- 
mation to the bill of complaint of Gorham P. 
Pomroy, assignee, now filed of record in said 
court, in said county, and to do, and receive 
Whatever our said court shall order against vou 
in the premises in this behalf. 

‘* Hlereof fail not, under the pains and penal 
ties that may accrue in consequence of neglect 
thereof. And the Sheriff of said County of Provi- 
dence, or his deputy, or the Sheriffs or their 
deputies of other Counties are hereby com- 


manded to make service of this writ by reading 
the suine to the said respondents, or by leaving a 
true and attested copy thereof, at their last and: 
usual places of abode forthwith. 

‘* Hereof make true return forthwith. 

ny Witness, Llon. Thomas Durfee, our Chief 
Justice, at Providence, this third day of Sep- 
tember, A. D. 1883.”’ 

‘CHARLES BLAKE, Clerk. 

‘* Endorsed on back, 
‘*No. 2161, 


‘* Subpoena.’’ 


That such of the returns on said original process 
as relate to the service had of said process on said 
Evan Randolph, read as follows, to wit: 


‘PROVIDENCE, Ne. 
‘** PROVIDENCE, September 4th, 1883. 
‘*T have this day made service of this subpaena by 
leaving an attested copy of the same at the last and 
usual places of abode of William Sprague, Young 
Orchard avenue, and Zechariah Chafee, and by read- 
ing the same to Mary Sprague and Fanny Sprague, 
in the presence and hearing of each of them, and by 
reading the same to Elisha C. Mowry as attorney of 
Evan Randolph and J. Cooke Longstreth, in his 
presence and hearing as the represented attorney of 
said Randolph & Longstreth. 
Service, 83.75 


Copies Loo 
Travel 50 
SO. 7D 


LYMAN UPHAM, 
Deputg Sheriff. 


PROVIDENCE, Se.. IN NEW PELTzZ. 
[UpsreER County, NEW YORK, 
This 11th day of September A. D. 1883. 


I have made service of this subpoena by leaving a 
trne and attested copy of the same with J. Cooke 
Longstreth in his hands and possession. And in Fort 

ee 


Washington, Pennsylvania, on the 10th day of Sep- 
tember, A. D. 1883, [ have made service of this sub- 
peena upon Evan Randolph, by leaving a true and 
attested copy of the same with him in his hands and 
possesslon. 
WALTER C. SMITH, 
A Disinterested Person. 


PROVIDENCE, S¢. 2 
[, Walter C. Smith, of the Citv and Countv of 
Providence, State of Rhode Island. make affidavit 
that the above return by me signed is true, and that 
| am in no way interested in the matter referred to 
in the within Subpcena. 
WaLtTeR C. SMITH. 
Providence, September 15th, A. D. 1823. 
Subscribed and sworn to before me. 
Cuarukrs H. PARKHURST, 
Notary Public. 


Said suit was based solely on a claim to owner- 
ship of personal property, it being the identical 
property in litigation in this suit : and the final de. 
cree in said suit is, in form, against said Randolph. 


Said final decree recites as follows , 


‘*And it appearing to the Court that Evan 
Randolph and J. Cooke Longstreth, two of 
the respondents in said cause, have been 
personally served with the Subpoena in said 
cause and have failed to enter their appear- 
ance in said cause or to tileany answer there- 


in.’ (iec., p. 163.) 


e 
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Said decree is set out in this cause in the answer 
of the defendant, Chafee, and said answer makes the 
following averment in relation to said subpana and 
said return thereon : 

‘*And this defendant avers that a subpena 
was issued in said cause by order of said court, 
and was personally served upon the said Evan 
Randolph upon the 10th day of September, A. D. 
1883, and was returned to said court, and that 
the said Evan Randolph neglected to enter his 
appearance in said cause or to file any plea or 
answer therein.”’ (Rec., p. 162.) 


That said Chafee, in his said answer, makes said 
original process, said returns, and said decree a part 
of his answer as follows: ‘*And this defendant avers 
that all the said proceedings are now of record in 
this Honorable Court and are made part of this his 
answer, and he prays he may have the same benefit 
and advantage thereof as if he had pleaded the same 
in bar to the claim of said Evan xandolph to be the 
owner of said 4022 shares of said capital stock.’ 
(Ree., p. 164.) 

That said final decree avers that personal service 
was made on Evan Randolph, which 77 true, and 
made within the State of Rhode Island, would have 
given that court jurisdiction of said Randolph; but 
the return above quoted shows that said service was 
made on said Randolph in the State of Pennsylva 
nia; Which said return taken in connection with the 
averments in the decree, that said Randolph neither 
appeared, nor filed any answer, shows conclusively 
that said court was without any jurisdiction what- 
ever to pass sald decree against said Randolph. 
Counsel for appellants failed to discover the omis 
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sion of said process and said returns thereon until 
within the past twoweeks. As soon as the discovery 
was made application was made to the appellees to 
enter intoa stipulation that said process and returns 
might be added to the present printed record, to 
which application counsel received no response until 
this 16th day of December, 1889, when a letter was 
received, signed by C. Frank Parkhurst, declining 
to consent to any stipulation in the matter. 

Wierefore said appellants move the court, under 
rule 14, to award a writ of cer/iorar/ to be issued and 
directed to the judge of the Cireuit Court of the 
United States for the District of Rhode Island, com- 
manding them that, searching the record and proceed- 
ings in said cause they forthwith certify to this court 
those parts of said record so omitted as aforesaid. 

O. D. BARRETT, 
Of Counsel. 
Washington, D. C., Dee. 16, 1885. 


District oF COLUMBIA. } 
SSe 

\ 
|, O. D. Barrett, make oath that the matters and 
things above set forth in support of the above motion 
for a writ of certiorari are true, and that the papers 
quoted,as from the record of said Pomroyvs. Spraque, 
and others, are quoted from a duly certified copy of 


said record in my possession. 


O. D. BARRETT. 


Subscribed and sworn to before me this 17th day 


of September, ISS. 


ALBERT HARPER. 
SEAL. Notary Public. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889 


JOHN S. JENKsS. WILLIAM H. JENKS AND 
CHARLES RHOADES. EXECUTORS OF EVAN 
RANDOLPH, DECEASED, Appellants, 


rs. | 
» No. 2138. 
THE QvuIDNICH CoMPANY, GoRHAM P. 
PoMROY, ASSIGNEE, &¢C., CORNELIUS 8. | 
SwEETLAND, TRUSTEE AND ASSIGNEE OF | 
THE A. AND W. SPRAGUE MANUFAC- 
TURING ComPaNy ef a7. 


Appellants’ Motion for Writ of Certiorari for 
Diminution of Record. 


Come, now, appellants, by O. D. Barrett, their 
counsel, and suggest diminution of the record, in 
this, to wit: 

That copies of original documents forming a part 
of the record of this suit in the cirenit court of the 
United States, for the District of Rhode Island, have 
been ommitted from the transcript of said record, 
heretofore certified to this court, as follows, to wit: 

Copy of the subpo-na to answer the original bill 
of complaint, issued on the 2d day of August, 1883, 


pe 
Ca; 
ali¢ 
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and of the return, thereon, showing that said sub- 
poena was duly served on the 3rd day of August, 
1883, on all the defendants to said original bill of 
complaint: 

Copy of the subpcena to answer the first supple. 
mental bill of complaint, issued on the 31st day of 
August, 1883, and of the return, thereof, showing 
that said subpoena was duly served on all the defend- 
ants to said supplemental bili of complaint on the 
Sist day of August, 1883; 

Copy of interlocutory decree overruling defend- 
ants’ pleas entered on the first day of May, 1884; 

Copy of asubpoena duces fecum, issued on the 8th 
day of February, 1884, requiring the clerk of the 
Supreme Court of Rhode Island to produce, in said 
Circuit Court, the original papers in the suits in 
Equity Nos. 1982, 2075 and 2161, in said State court, 
and copy of the return thereon, showing that said 
papers were produced in said Circuit Court on said 
Sth day of February, 1884; 


A copy of the subpoena first above mentioned, with 
the return thereon, is important to show that service 
of process was made on all the defendants to the 
original bill of complaint prior to the 18th day of 
August, 1883, the date of the commencement of the 
proceedings in the State court for the appointment 
of Gorham P. Pomroy, as assignee in the place and 
stead of Mary and Fanny Sprague. (Rec., pp. 124 
149.) 

A copy of the subpaena, second above mentioned, 
with the return thereon, is important to show that all 
the defendants, one of whom was said Gorham P. 
Pomroy, to the first supplemental bill of complaint, 


were served with process prior to the 3d day of Sep- 
tember, 1883, on which day said Pomroy filed in the 
State court his bill of complaint, which, with the 
‘proceedings thereunder he subsequently pleaded in 
bar to this suit (R., pp. 32-36). 

A copy of said decree, overruling defendant's pleas 
is important, as there is not a word in the transcript, 
heretofore certified to this Court, tending to show 
any action, taken by the court below, in relation to 
said pleas or to any of them. 

A COpy of said subpoena duces te Cuil, with the re- 
turn thereon, is important to show that said Circuit 
Court had before it the record in the suit in Equity 
No. 2161, in the State court, wherein it appears that 
the only ‘* personal service’’ made on Evan Ran- 
dolph, in that suit, was made in Philadelphia, Pa., as 
shown in the petition heretofore filed in this Court, 
by appellants, for a writ of cer/iorari to bring up said 
record, to which petition reference is hereby made, 
and to the return of said writ, which is to the effect 
that the document, a copy of which was called for by 
suid writ, was not found among the records of said 


Court. 


Counsel for appellants failed to discover said omis- 
sions from the transcript of the record, heretofore 
certified to this court, until very recently, and as 
svon as they were discovered, application was made 
to the clerk of said circuit court for certified copies 
of said papers so omitted, but the same were not re- 
ceived here until the 25th day of January, 1890. 

Wherefore appellants move the court, under Rule 
14, to award al writ of certiorari, to be issued and 
directed to the judges of the Cirenit Court of the 


United States for the District of Rhode Island, com- 
manding them that, searching the record and pro- 
ceedings in said cause, they forthwith eertify to this 
court those parts of said record so omitted, as afore- 
said, from the transcript heretofore certified to this 
court, and also all other parts of said record omitted 


from said transcript. 
QO. D. BARRETT. 
Of Counsel. 


WASHINGTON, D. C., Jan. 27th, 1890. 
District oF COLUMBIA } ss: 

[, O. D. Barrett, make oath that the matters and 
things above set forth, in support of the above mo- 
tion, for a writ of certiorari, are true, and that I 
have in my ‘possession copies of‘the aforesaid sub- 
poenas and decree duly certified by the clerk of said 
circuit court. 

QO. D. BARRETT. 


Subscribed and sworn to before me this 27th day 
of Jan., 1890. 
ALBERT HARPER, 
[SEAL. | | Notary Public. 


JAN 


JAMES. HLMcKENNEY 
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». Ma CS lili. lite Sa. ten it las en 


Supreme Court of the alnited States. 


OCTOBER TERM, 1889. 


JVo. 218. 
JOHN 8S. JENCKS, WILLIAM H. JENCKS, anp 
CHARLES RHOADES, Execurors or Evan RANDOLPH, 


DECEASED, APPELLANTS, 


THE QUIDNICK COMPANY et als. 


APPELLEES’ MOTION FOR WRIT OF CERTIORARI FOR’ 
DIMINUTION OF RECORD 


Come now the appellees, by Augustus 5S. Miller, their 
counsel, and suggest diminution of the record in this cause 
in this, to wit: 


That the transcript of the record, after setting forth on 


preagre s ZS to | cf rtain ple is pie id DS s i appellees S, said 
Quidnick, said Gorham P. Pomroy, and said Zechariah 
("| ifee, ! $s to set 101 ht ha sald cause Was heard 
Ol} the bill ee said ple is on the « ighth day of Febr ary, 
A. D. 1884, and that on the first day of May, A. D. ISS4, a 


* ‘ 5 . ‘ ,* : ; . ’ . . ; 
decree was entered overruling sald pieas, and omits to set 


forth the sald de Cree, which Was as follows. Lo wit: 


a 


PROVIDENCE, 8¢: 


Circuit Court of the United States, District of Rhode Island. 


KvAN RANDOLPH ) 
vs. » Equity. No. 2059. 
Quipxick Company et als. 

This cause, coming on to be heard, was argued by coun- 
sel, and thereupon, on consideration thereof, it was ordered, 
adjudged, and decreed that the defendants’ pleas be, and 
the same are hereby, overruled. 

By the court: 

Henry PITMAN, 
Clerk U.S. Circuit Court. 
May Ist, 1884. 


That said appellees supposed that said matters omitted as 
aforesaid had been set forth in said transeript of the record 
and did not discover the said omissions until after they re- 
ceived their printed copies of the transcript of the record 
and within a short time prior to the filing of this motion. 

Wherefore the said appellees move the Court, under rule 
14, to award a writ of certiorari to be issued and directed to 
the judges of the circuit court of the United States for the 
district of Rhode Island commanding therm that, searching 


lings in said cause, they forthwith 


~~ 


the record and procee 
certify to this Court those parts of said record so omitted as 
aforesaid. 
Avaustus S. Miner, 
Of Counsel for said A ppe lee s. 
January 28, 1890. 


[, Augustus 8. Miller, make oath that the matters and 
things set forth in support of the above motion for a writ of 
eertiorarz are true. 


Avuaeustus S. MILLER. 


Sworn and subscribed to before me this 28th day of Janu- 
ary, A. D. 1590. 
[ NOTARIAL SEAL. | JAMES D. MAHER, » 
Notary Public. 


Se ame 


“~~, 


Supreme Court of the Cnited States. 


OCTOBER TERM, 1888. 


EVAN RANDOLPH, APpre.vant, 


THE QUIDNICK COMPANY er At. 


LAW OFFICES O| 
BeNJAMIN F. Burner, WASHBURN, AND WEBSTER, 
No. 6 Ashburton Place, Rooms 1, 4,5, and 6. 
FRANK L. WASHBURN PRENTISS WEBSTER 
boston, May 1, 1888. 
My Dear Sir: 

In the case of Evan Randolph, appellant, vs. The Quid- 
nick Company et als., No. 802, October term, 1887, in the 
Supreme Court of the United States, the appellant has died. 
[ have had brought to my att ntion a notice dated April 9, 
ISS8, signed by vou, published in some paper, saving that 
the death is suggested, and inviting the proper representa- 
tives of Randolph to appear 

Please enter my appearance for John 5. Jenks, William 


Hs Jenks. and Charles Rhoads, executors of the estate of the 


) 


late Evan Randolph, deceased, in obedience to that notice, 
ana pl LSC inform me that such enwury has been made. 
[ am, very truly yours, 
Bens. F. BUrTcer. 
James H. McKenney, Esq., 
Clerl. Supreme Court lnited States. 


Washington, om <. 


Orrick OF THE CLERK 
SUPREME Court OF THE UNITED STATES, ° 
WASHINGTON, May 3, 1885 
Hon. B. F. Burier, 
Boston. Mass 
Dear Sin: Yours of the Ist inst. received. It will be 
necessary for you to make a motion in open Court before 
you Call obtain an order LO mInake John ». Jenks, Wim i, 
Jenks, and Chas. Rhoads, executors of Kevan Randolph, de- 
ceased, parties appellant in ease No, SOP In place of the de- 
ceased. This motion can be made in open Court at any 
time before the expiration of the first ten days of the next 
term, and after the order to make the new parties is ob- 
tained you Call then enter your appearance for the execu- 
tors. 
Yours truly, 
JAMES H. McKENNEYy, 
Per H. C. M. 


Supreme Court of the alnited States. 
OCTOBER TERM, 1888. 


No. 491. 


EVAN RANDOLPH, Appe.vant, 


THE QUIDNICK COMPANY et AL. 


Appeal from the Circuit Court of the United States for the Dis- 
weit of Reds Inland 


And now come the respondents, appellees, in the above- 
entitled cause, and show unto this Honorable Court that 
the proper representatives of the said Evan Randolph, de- 
ceased, have not become parties to the above-entitled cause 
under and in pursuance of the terms of the order of the 
Honorable Court, dated the 9th gay of Apnil, A. D. 1888. 

That the terms of said order have been duly complied 
with by the respondents, by Causing a copy of said order to 
be printed according to the terms of said order. 

Wherefore the said respondents pray that your honors 
will cause to be entered a decree dismissing the said appeal, 
and affirming the decree of the United States circuit court 
for the district of Rhode Island, with costs for said respond- 


ents, and that the mandate af this Court may issue forth- 
with for that purpose. 
By their solicitor, 


FRANK PARKHURST. 


~~ 


[Endorsement:] Sup. Court U.S. 1888, Oct’r term. No. 
191. Evan Randolph, app’l’t, vs. The Quidneck Co. et al. 
Motion by appellees to dismiss under Rule 15. 

[Stamped :] Office Supreme Court U. 8. Filed Nov. 10, 
IS88. James H. Melkenney, clerk. 


SUPREME COURT OF THE UNITED STATES. 


(ctober Term, A. D. 1888. 


EvaAN Ranpoirn, Appellant, 
i's. > No. 49]. 
THe Quipnick Company et als. 


Appeal from the Circuit (ourt of the United States for the Dis- 
trict of Rhode Island. 


ON MOTION BY APPELLEES TO DISMISS. 
Suggestions O71 Behalf of A pp llee s. 


This is a motion to dismiss the above appeal. 

The motion is made for non-compliance by the represen- 
tatives of the deceased complainant with the order, dated 
April 9, 1888, granted on motion of the appellees under Rule 
15, see. 1, entitling appellees to have the appeal dismissed 
unless the proper representatives of the deceased appellant, 
Randolph, should voluntarily become parties within the first 
ten days of this current October term. 

Appellees have complied with the requirements of the 
order as to advertisement, as appears by the affidavit of pub- 
lication, which 1s on file and herewith printed. 

The proper representatives of Evan Randolph, deceased, 
have not “ voluntarily become parties.” 

The time within which the proper representatives might 
have become parties elapsed on the iSth day of October, 
LS55. 

A letter from Benjamin F. Butler appears on file, dated 


D- 


May 1, 1888, requesting the clerk to enter his appearance 
for certain persons named therein, who are not now and 
never have been parties to the suit. 


Appellees claim— 

That the above letter of General Butler is in no sense a 
compliance with the order of April 9, 18SSS— 

1. Because no persons have been admitted by the Court 
and be Come parties in place of de ceased complainant, and 
therefore no appearance Can be entered for parties who do 
not exist. 


Z. Proper representatives of deceased complainant can only 
become parties upon motion duly made in open court, heard 
und granted by the court upon the production of evidence 
to the satisfaction of the court that the persons claiming to 
become parties are the “ proper representatives ” of the de- 
ceased party, duly appointed, qualified, and existing at the 
time of the motion so to become parties, by virtue of the 
action of a court of competent jurisdiction of the matter of 
such appointment and qualification. In this case there is 
no motion to make the persons named by General Butler 
parties complainant; no evidence that they are now or ever 


*s 


have been the “ proper representatives” of Evan Randolph, 
deceased . ho evide nce that they are even aliv ‘at this time 
to perform their duties as representatives, even if they ever 


were qualified according to law. 


3. The practice under Rule 15, sec. 1 (the rule here in- 
voked), is a substitute for the old chancery practice of bills 
of revivor; upon bill of revivor it would be necessary to 
make a substantive allegation that the parties seeking to re- 
vive are proper parties duly appointed, qualified, and exist- 
ing in any representative capacity claimed by them, and 
these facts must be proved to the satisfaction of the court. 


It is not to be supposed that this Court beeause it has 
established by its rules a simpler form of procedure thereby 
intends to dispense with all proof of representative capacity, 
and will admit to the responsible and important position of 
parties complainant in a great equity suit, involving very 
large and valuable interests, any persons whose names may 
be in the most informal way suggested, without evidence 
either of their right or desire to become such parties. 

[t is respectfully urged that the right of the appellees to 
have this appeal dismissed has now become fixed and deter- 
mined under the terms of said order of April 9, 1888, and 
that the motion of the appellees should be granted. 

Respectfully submitted, 
C. FRANK PARKHURST, _ 
Solicitor for Appellees. 


SUPREME COURT OF THE UNITED STATES. 
October Term. 1887. 


EvaAN RANDOLPH, Appellant, ) 
vs. + No. 802. 
QuIDNICK COMPANY et als. 


Appeal from the Circuit Court of the United States for the Dis- 
trict of Rhode Island. 


Affidavit asto publication of order of notice of April 9, 1888. 


[, Henry R. Davis, of Providence, in the county of Provi- 
dence, and State of Rhode Island, being of lawful age, and 
being first duly sworn, on oath, depose and say that I am 
the secretary and cashier of the Providence Journal Com- 
pany, a corporation chartered under the laws of Rhode 
Island, and located and doing business in the city of Provi- 
dence in said State; that said corporation is the owner and 
publisher of the newspaper hereinafter mentioned, and has 
been such owner and publisher from on and before the ninth 
day of April, A.D. 1888; that C. Frank Parkhurst, solicitor 
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for the respondents in the above-entitled cause, ordered and 
caused to be published and printed a copy of theorder in said 
cause (a printed copy of which said order is herewith incor- 
porated) in the Manufacturers’ and Farmers’ Journal, for 
three successive weeks, in accordance with the terms of said 
order, and that the same was duly printed in said Manu- 
facturers’ and Farmers’ Journal in every issue thereof for 
three successive weeks, on the 30th day of April, 1888, and 
on the 3d, 7th, 10th, 14th, and 17th days of May, A. D. 
IS88; that said Manufacturers’ and Farmers’ Journal is a 
newspaper of general circulation within the State of Rhode 
Island. 
Henry R. Davis. 


Subscribed and sworn to in the city of Providence, this 
7th day of June, A. D. 1888, as witness my hand and offi- 
cial seal. 

[SEAL. | C. FRANK PARKHURST, 
Notary Public. 


SUPREME COURT OF THE UNITED STATES. 
October Term, 1887. 


Evan Ranpocpu, Appellant, l 
vs. > No. 802. 
THE Quipnick Company et ail. 


Appeal from the Circuit Court of the United States for the Dis- 
trict of Rhode Island. 


Mr. M. F. Morris,in behalf of counsel for the appellees, 
suggested the death of Evan Randolph, the appellant in this 
cause, and moved the Court for an order, under the 15th 
rule, to make the proper representatives parties; where- 
upon it is now here ordered by the Court that, unless the 
proper representatives of the said Evan Randolph, deceased, 
as aforesaid, shall voluntarily become parties within the 
first ten days of the ensuing term of this Court, the appellees 
shall be entitled to have this appeal dismissed : Provided, 
however, that a copy of this order shall be printed in some 
newspaper of general circulation, within the State of Rhode 
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Island, for three successive weeks, at least sixty days before 
the beginning of the term of the Supreme Court then next 
ensuing. 

April 9th, 1888. 

True copy. 

it. 8.) Test: JAMES H. McKenney, 
Clerk Supre me Court U.S. 
a30) = MT6tpo* 

[Endorsed :] Sup. Court U.S. 1888, Oct. Term. No. 491. 
Evan Randolph, App’t, vs. The Quidnick Co. etal. Proof of 
publication of order. 

[Stamped :] Oftice Supreme Court U.S. Filed Jun. 9, 
1888. James H. McKenney, clerk. 
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Supreme Couit of the United Htates. 


OCTOBER TERM, 1888, 


Evan Ranpboupu, appellant, 
rs, No. 491. 


()I IDNICK Co... a ppe llee. 


And now comes Benjamin -. Butler, of counsel 
and solicitor of appellant, and moves the court for a 
decree vacating the order dismissing the appeal in 
the above entitled cause past on the 19th day of 
November, 1888. 


And for cause Says: 


|. That the appellants, to wit: John S. Jencks, 
William H. Jencks and Charles Rhoades, executors 
of the estate of the late Evan Randolph, were, by the 
order of this court, dated April 19, T888, directed to 
enter their appearance in this cause: and in obedi- 
ence thereto said Butler left with the clerk of this 
court, about the first day of May last past, a request 
to enter his appearance for said executors, giving 
their names and oflice of trust. 

It now appears that the clerk failed to recognize 
the fact that said executors were acting in obedience 
to an order of court, and not making a voluntary ap- 


eft hs 


hee semis egret a eet nappa sa erm on 
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| , 
plication to become parties to said suit, and wrote f 
said Butler the letter dated May 3rd, 1888, printed : 
fi 


and filed in this cause. which was never seen or heard 
of by said Butler until this 3d day of December, 


1888. 
2. No notice of the motion for an order dismiss- 
ing said appeal was ever served on said Butler nor 
had he any knowledge of the tendency of any such 
motion until after said order of dismissal had been 


made. 
Respectfully submitted, 
BENJ. F. BUTLER, 
of Counsel for Appellant. 4 


RHOADES, EXECUTORS OF EVAN 
CEASED, APPELLANTS. 


vs. 


THE QUIDNICK COMPANY; GORHAM P. 
SIGNEF, 40.; ZECHARIAH CHAFEE, 
ASSIGNEE OF THE A. & W. SPRAGUE 
ING COMPANY, ET AL. 
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FOR THE DISTRICT OF RHODE ISLAND. 


WILLIAM G ROELKER, 
“« 


Go 


SUPREME COURT OF THE UNITED STATES. 


No. 213. OctoBer Term, 1889. 


JOHN S. JENCKS, WILLIAM H. JENCKS AND CHARLES 
RHOADES, EXECUTORS OF EVAN RANDOLPH, DE- 
CEASED, APPELLANTS. 

vs. 

THE QUIDNICK COMPANY; GORHAM P. POMROY, AS- 
SIGNEE, &C.; ZECHARIAH CHAFEE, TRUSTEE AND 
ASSIGNEE OF THE A. & W. SPRAGUE MANUFACTUR- 
ING COMPANY, ET AL. 


oe 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF RHODE .ISLAND. 


CORRECTIONS OF ABSTRACT AND BRIEF FOR THE AP- 
PELLEE CORNELIUS 8S. SWEETLAND, TRUSTEE AND 
ASSIGNEE, IN PLACE OF ZECHARIAH CHAFEE, TRUS- 
TEE AND ASSIGNEE, DECEASED. 


CORRECTIONS OF ABSTRACT. 


This respondent begs leave to refer to and adopt the corrections 
of abstract filed by the other respondents. 


POINTS OF LAW AND FACT. 


This respondent begs leave to refer to the brief filed on behalf 


of the other respondents herein, in so far as it upholds the decree 
of the court below, and in addition thereto he respectfully submits 
the following suggestions: 
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I. The Parties. 


The complainants are executors of Evan Randolph, who was a 
creditor of Hoyt, Spragues & Co., of New York, in the sum of 
$34,000. William and Amasa Sprague were his debtors in that 


they were members of that firm. 


This respondent Sweetland, in his capacity as trustee, successor 
to Chafee, deceased, represents the great body of the creditors of 
the A. & W. Spragre Manufacturing Co., and of all the Spragues, 
viz.: 449 creditors, holding $8,717,450, being all the direct debt, 


except $114,000. 


TT. What the Complainant seeks 


The complainant, having claimed to purchase for the sum of 
$100, at his own execution sale, and for the sum of $175 at the 
execution sale of Waterman, all the Sprague stock in the Quidnick 
Company, he now secks to obtain possession of substantially all 
the property of the Quidnick Company in this suit. The proceeds 
of the sales of that property, amounting to nearly $500,000, have 
been divided out by Mr. Chafee among the body of creditors, now 


represented by this respondent. 


lf. The debtors,.the Spragues, are Colluding with the Com- 


plainant, and assisting him in his suit. 


It appears from the records of the various suits, incorporated 
into the record in this case, that the Spragues have, for several 
years, in various ways opposed the assignee Mr. Chafee, and the 


body of the creditors represented by him. 


The same learned counsel who appeared for the Spragues in 
those matters, now appear in this cause for the complainant. 


Ree. p. 333. 


Amasa Sprague appears as a witness for the complainant. 


Rec. p. 175. 
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The two old ladies, Mary and Fanny Sprague, to whom this 
Quidnick stock had been transferred by the various owners thereof 
in trust for all their creditors, undertook, without any considera- 
tion, and in breach of their trust, to transfer this stock upon the 
books of the company to the complainant, and he claims to have a 


certificate thereof to-day. 


Rec. p. 24. 


IV. The transfers of the Quidnick stock to Mary and Fanny 
Sprague tn trust for all the Sprague creditors were valid. 


These transfers were not contemplated by the trust mortgage 
deed to Chafee. The scheme of that instrument called for a pledge 
of the stock to Chafee as collateral security for the payment of 
the Trust mortgage notes. It appears that the transfer by way of 
pledge was made to Chafee the next day after the deed was exe- 
cuted, but the transfers to Mary and Fanny Sprague were not made 
until nearly a month later, on Jan. 1, 1874. 


They should be considered as independent transactions. 


Taken as such they are partial assignments for the benefit of 
all their creditors. 


Partial assignments are valid in Rhode Island. 
Spencer & Pierce vs. Jackson, 2 R. 1. 35. 

Per Haile, J: “This deed does not purport to convey all the 
debtor’s property but only certain property specifically set forth. 
Whether it does in fact convey the whole it is not necessary to de- 
cide. There is nothing on the face of the deed calculated to deceive 
or defraud creditors. 


The assignment is in our opinion valid on its face.” 


See Burrill assignments S loo et seq. 


Sut if these transfers are to be considered in connection with 
the trust mortgage as creating preferences, they are still valid, in 


Rhode Island. 


Nt ag Re tage ag oe 
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Spencer & Pierce vs. Jackson, 2 R. I. 35. 
Dockray vs. Dockray, 2 R. I. 547. 
Sad/lier vs. Fallon, 4 R. I. 490. 
Nightingale vs. Harris, 6 R. I, 321. 
Heydock vs. Stanhope, 1 Curt. 471. 
Stewart vs. Spencer, 1 Curt. 157. 


There is no evidence that there was any actual fraudulent intent 
about these transfers. Amasa Sprague says (Rec. p. 181, 182,) 
that they were made “ to keep it out of reach of creditors.” This 
is entirely consistent with the legal and honest effect of the trans- 
fer, viz: to keep it out of reach of any one creditor for the equal 
benefit of all. 


V. The transfer of this slock from Mary and Fanny Sprague 
to the complainant was void in equily. 


The transfer was made without consideration, and in breach of 
trust. The complainant claimed the stock on the ground that the 
transfer to Mary and Fanny Sprague was void. For them to as- 
sent to that claim and make the transfer is a transparent fraud. 


The complainant, whatever he might be able to do at law, can- 
not in equity ground any claim to relief upon a title thus acquired. 


If the last two points are well taken, there is an end of com- 
plainant’s case. 


VI. The Trust Mortgage Deed to Chafee is valid, under the 
law of Rhode Island and elsewhere. This Honorable Court 
should follow the Local Law. 


1. It is valid under the Rhode Island law. 


The Rhode Island Statute of Frauds is as follows: 


‘*SecTion 1. Every gift, grant or conveyance of lands, tenements, 
hereditaments, goods or chattels, or of any rent, interest or profit out 
of the same by writing or otherwise, and every note, bill, bond, con- 
tract, suit, judgment or execution, had or made or contrived of fraud, 
covin, collusion or guile, to the intent or purpose to delay, hinder or 


§ 


defraud creditors of their just and lawful actions, debts, suits, accounts, 
damages or just demands of what nature soever, or to deceive or defraud 
those who shail purchase bona fide the same lands, tenements, heredit- 
aments, goods or chattels, or any rent, interest or profit out of them, 
shall be henceforth deemed and taken as against such person or persons, 
his, her or their heirs, successors, executors, administrators or assigns, 
and every of them, whose debts, suits, demands, estates, rights or 
interests by such guileful and covinous devices and practices as afore- 
said shall or may be in any wise injured, disturbed, hindered, delayed 
or defrauded, to be clearly and utterly void, any pretence, color, feigned 
consideration, expressing of use, or any other matter or thing to the 
contrary notwithstanding.” 


Gen. Stat. R. 1., 1872. 
Pub. Stat. R. 1., 1882, cap. 173, § 1. 


Under this statute the Rhode Island courts have always held 
that the fraudulent intent of the grantors was the point of the 
inquiry, in determining whether the conveyance was fraudulent or 
not. 


This fraudulent intent may appear either by (1) proof of actual 
fraudulent intent, or (2) fraud in law apparent on the face of the 
deed from the provisions contained in it. 


Provisions of a deed which are fraudulent in law are, however, 
in Rhode Island, divided into two classes, viz.: 


(a) Provisions absolutely fraudulent, which no evidence can 
explain away, provisions which raise an irrebuttable presumption 
of fraudulent intent, e. g. a provision for an insolvent assignor or 
his family out of the assigned estate. 


(b) Provisions prima facie fraudulent in law, which may be 
explained by parol evidence dehors the deed, and shown to be, 
under all the circumstances of the case, consistent with an honest 
intent, and, therefore, unobjectionable under the statute. 


Parol evidence has always been admitted, in Rhode Island, to 
explain away apparently fraudulent provisions in a deed. 


Per Ames, C. J., in Nightingale vy. Harris & Lippitt, 6 R. L, 


O¢ +). - 
321, 329: 
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‘* Without doubt an assignment for the benefit of creditors may con- 
tain a clause so plainly indicative of the fraudulent intent pointed out 


by the statute as to carry its death wound on its face; such as a gra- 
tuitous provision out of the assigned property for the insolvent assignor 
or his family. Except, however, in such glaring cases, incapable of 
any just or honest explanation, we should be departing from the usage 
of well instructed courts of any sort, and especially courts of equity, 
if we should attempt to pronounce upon the intent of. the maker of any 
instrument without the aid of all those facts relating to the subjects 
aud objects of his conveyance, which by placing us in the precise point 
of view from which he contemplated his act, will enable us to ascertain 
what he :atended by the language he used, and, consistently with that 
language, whiy he intended it.’’ 

Gardner vs. Commercial Nat. Bank, 13 BR. 1., 155, and report of 
subsequent proceedings in said cuse in Austin vs. Sprague Mfg Co., 


56 B. 4. pp. 477, 478. 


See also Austin v. Sprague Mfe. Co., 14 BR. 1. 464. 


, 


Acting under these rules, the Supreme Court of Rhode Island | | 
have declared that this trust deed of mortgage to Chafee is valid oo” 


under the Rhode Island law. 


Austin vs. Sprague M/e. Co., ubi supra. 


cedinedinende tiation se 


In coming to this conclusion the Supreme Court of Rhode Is- 


land made two findings, viz: 


Ist. That the assignors had no actual fraudulent intent in mak- 


ing the deed of trust. 


bd 
2d. That the deed read in the light of the circumstances sur- | 
rounding its execution, contained no provisions which would ren- | 
der it fraudulent in law in Rhode Island. 
The first of these findings was one of fact. 
It is submitted that this Hon. Court should come to the same 
conclusion upon all the evidence in the case. 
The Circuit Court must have come to this conclusion in order to 
have rendered the judgment which it did in this case.. | 


See the opinion of Judge Colt. 
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This inference is rendered irresistable by the fact that Judge 
Colt in the prior case of Moulton vs. Chafee, 22 Fed. Rep. 26, re- 
viewed the same evidence which is part of the record in this cause, 
and expressly found that this same trust deed was executed in 
good faith towards creditors by the parties to it. 


The Supreme Court of Maine came to the same conclusion in 
4th National Bank vs. Chafee, 71 Maine, 514. 


Per Walton, J.: “It is also urged that the assignment was 
made for the purpose of defrauding creditors. It is a sufficient 
answer to this argument, to say that in our judgment the evidence 
does not support it. The assignment appears to have been made 
openly, upon consultation with creditors, and upon their recom- 
mendation ; and we think it may be doubted whether a better ar- 
rangement could now be made if the work should be gone over 
with again. If the trustee does not perform his duty faithfully, 
the remedy is to have him removed and a better man put in his 


, 


place.’ 


It appears that the A. & W. Sprague Manufacturing Co., in 
October, 1873, applied to the Providence banks for aid; that the 
banks appointed a committee of investigation. The application 
was for a loan of $1,000,000; that the committee of the banks 
was not satisfied that the proposed loan would be free from ob- 
jections under the provisions of the Bankrupt Act, and that 
the committee reported that the then unsettled condition of finan- 
cial affairs, and the large amount of obligations maturing, pre- 
cluded the possibility of reporting that 31,000,000 would be 
sufficient, and recommended a plan substantially the same as 
finally adopted in the deed of Nov. 1, A. D. 1873. The report of 


the committee deserves to he quoted : 


‘¢ Upon coming to this conclusion, your committee were requested by 
the company to express their recommendation of the best course to be 
taken under the circumstances, (to enable the COmMpany fo secure to its 
creditors the payment of their claims, and to preserve, as Jar as possible, 
from shrinkage the vast available property in the hands of the company. 

‘* They therefore recommend that the A. & W. Sprague Manufactur- 
ing Company, and the individuals comprising that corporation, mort- 
gage all their property to three trustees, who shall practically have all 


control and management of the entire property. 
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‘¢ These trustees to issue notes to an amount which shall fully cover 
the amount of present indebtedness, these obligations having three years 
to run, and drawing semi-annual interest at the rate of seven and three- 
tenths per cent. per annum, with the right reserved to pay five per cent. 
of the debt as often as in their judgment shall be practicable. 

‘¢ It is believed that all the creditors will accept these evidences of 
indebtedness, and if the trustees have the full authority asked for them, 
they will be able to avert a great calamity to thousands of operatives, make 
the mill properties valuable, prevent an immense further shrinkage of 


values, and pay in full the indebtedness of the A. & W. Sprague Manu- 


] 


facturing Company, together with that of all its depending establish- 


ments.’’ 
This committee represented the creditors. Ree. ). 455. 


Any one who examines even generally, the miscellaneous and 
complicated character of the assets found by the committee, shown 
on pp. 449-55 of the Rec., must concede the practical wisdom of 


the arrangement which was made. 


Next we have the deposition of an old merchant, Mr. King (p. 
459 et seq. Ree.,) creditor for $252,000, for cotton sold (ans. 3), 
who was present at a publie meeting of creditors Nov. 6, at a large 
hall, with the room full, of which public notice had been given 
(ans. 4 and 5). This was six days after the date of the report of 
the committee of the banks. At this time a “trust deed,’ as he 
styles it, had already been drawn (ans. 6); and this explains why 
this instrument, which was under scrutiny a whole month by the 
creditors and their counsel, as we shall show, though executed 


December Ist, was dated November Ist. 


At that meeting a committee was appointed to “examine a trust 
deed, submit the same to counsel and nominate trustees” (ans. 6), 
consisting of Mr. King (ans. 9), Mr. Riker of New York, creditor 
for $60,000 for drugs (ans. 11), Mr. Hopkins, creditor for a very 
large amount of coal (ans. 12), Mr. Remington, a cotton dealer, 
“creditor for a large amount” (ans. 13), and Mr. Howard, then 
governor of the State, manufacturer of cotton goods, personally 
acquainted with much of the property, and director and _ stock- 
holder in creditor institutions, as he testifies. 


This committee employed as counsel Hon. B. F. Thomas and Mr. 
Smith, of Martin and Smith; and also Mr. Payne, and perhaps Mr. 


Greene (ans. 17 to 21), who passed several days examining the 
proposed mortgage, “ very critically, sentence by sentence and word 
by word,” and made “ such alterations as they thought necessary.” 
(ans. 22.) 


The corporation counsel and the committee were present at these 
meetings ** most of the time” (ans. 23 and 24), at which a form of 
trust deed was fully agreed upon, fu//y satisfactory lo the commit- 
tee and their counsel (ans. 25 and 26): Mr. King annexed to his 
deposition a form which, according to his recollection, was the one 
agreed upon (ans. 42-5). The form corresponds in all particulars, 
except the name and number of trustees, with the executed mort- 
gage. 


Nov. 29, A. D. 1873, after this creditors’ committee had been in 
consultation twenty-three days, Mr. King received the following 
letter, appearing on Rec. p. 465. 


Wma. J. Kine, Esq., Chairman, ete. 


We have given to the proposed deed of trust of the Spragues proper- 
ty, to be executed by us as trustees, the most careful consideration, 
with an earnest desire to see our way clear to accept the same, but, act- 
ing under the advice of counsel, we must decline to do so unless creditors, 
hy some previous action on their part, will protect us against personal 
liability. | 
Very respectfully, 

Rurvus WATERMAN, 

A. D. Lockwoop, 

Geo. C. NIGHTINGALE. 
Provipence, Nov. 29, 18753. 


As the draft of the deed provided that no trustee should be liable 
except for his own default, and as the trustees would have had he- 
hind them this vast property for their protection, it is evident that 
this letter contemplated nothing else than the individual action of 
each creditor, the delay for procuring which would have defeated 
the whole project. Upon receipt of this letter the attorneys for the 
corporations did exactly what should have been done by attorneys 
under these circumstances, after so much delay, with so much 
property lying open to litigation, fearing every moment attach- 
ments, “as many claims were due,” and the committee “ being in 
great trouble to know what to do” (ans. 34.) 
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They were under great responsibility, threatened with immedi- 
ate disaster, and were required to act with promptness; and with- 
out evidence of bad faith, of which there is none, their decision 
must be accepted as made in good faith for the purpose of averting 
disaster. It was so made, and on the instant,and met the approval 
of the committee and the subsequent ratification of the creditors. 
Their appointment was a wise one. Mr. King testified (ans. 38) 
that he knew of no man in Rhode Island or elsewhere as suitable 
for the trust. It appears that he had no connection with the 
Spragues, had not been consulted about, nor interfered with the 
questions arising from this failure, and that the matter of trustee- 
ship was first mentioned to him within five hours before he ac- 
cepted it. This proves that his appointment was the result of no 
connivance, nor premeditation; but was the result of an emergency 
requiring prompt action. ‘The committee immediately approved his 
appointment in the following card, published in the newspapers, 


Ree. p. 441: 


‘¢ The undersigned, members of the committee appointed by the credi- 
tors of the A. & W. Sprague Manufacturing Company, deem it their 
duty to say: That, although the substitution of Mr. Zechariah Chafee 
for the gentlemen named in the deed of trust was without their know- 
ledge, in view of the unwillingness of those gentlemen to accept said 
trust without important guaranties on the part of the creditors, they 
consider the selection and acceptance of Mr. Chafee as entirely proper 
and expedient. 

From a long personal acquaintance with Mr. Chafee, they are enabled 
to testify to his eminent fitness for the position, and fully believing 
that the interests of the creditors will be best subserved by a general 
cooperation with the trustee, they earnestly urge all the parties in in- 
terest to assist in the faithful execution of the trust. Mr. Ricker, the 
other member of the committee, being in New York, has not been con- 
sulted in regard to this expression. 

(Signed) Wma. J. Kine, 
Wm H. Hopkins, 
Henry Howarp, 


DANIEL REMINGTON.’’ 


Creditors to the amount already stated, received the mortgage 
notes all countersigned by Mr. Chafee,—thus ratifying his appoint- 
ment to a demonstration. 
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It is absurd to imagine that the attorneys of the corporation in- 
tended to appoint an incapable or dishonest trustee; as such trus- 
tee would speedily have been enjoined or removed within its juris- 
diction by any equity court where property was found, and also in 
Rhode Island, after the deed of April 6, A. D. 1874, by summary 
process on petition of a majority in amount of creditors. 


General Statutes of Rhode Island, Chap. 181, Sec. 13. 


The evidence is overwhelming that the Trust Mortgage Deed 
was the result of the fullest consultation between the debtors and 
creditors. That it was universally believed to be the best possible 
course for all concerned to pursue, and that it was adopted by the 
debtors in good faith at the recommendation of the creditors com- 
mittee. 


The overwhelming mass of the creditors (all but $114,000 out 
of nearly $9,000,000) signified their assent by accepting its pro- 
visions. 


If this Hon. Court find that there was no actual bad faith, and 
the Rhode Island Court having held that the deed in the light of 
the surrounding circumstances attending its execution, contains 
no provisions fraudulent under the Rhode Island law, it is sub- 
mitted 


2. That this Honorable Court should follow the Rhode Island 


decision. 


(a) Because the Rhode Island decision in Austin vs. Sprague 
Mfg. Co., ubi supra, is an interpretation by the highest tribunal of 
the State, of the State Statute of frauds. 


Pub. Stat. R. L., cap. 173, § 1. 


That statute provides that conveyances made with intent to de- 
fraud, etc., creditors shall be void. 


The Supreme Court of Rhode Island say that this deed does not 
contain any provisions which prove as a matter of law an intent 
to defraud creditors within the meaning of the State statute, and 


under the common law of the State. 


In Bucher vs. Cheshire Railroad Co., 125 U. S., 583, this court 
say: ‘There is no common law of the United States, and yet the 
main body of the rights of the people of this country rest upon 
and are governed by principles derived from the common law of 
England, and established as the laws of the different States. Each 
State of the Union may have its local usages, customs and common 
law. Wheaton vs. Peters, 8 Pet.,591; Pennsylvania vs. Wheeling 
Bridge Co., 18 How., 519.” 


In Leffingwell vs. Warren, 2 Black, 599, this court said: The 
construction given to the statute of a state by the highest tribunal 
of the state is regarded as a part of the statute, and is as binding 
upon the courts of the United States as the text. (Statute of 


Limitations. ) 


The framing of insolvent systems by local law and regulation is, 
in the absence of a National Bankrupt law a proper subject of state 
legislation. It is notorious that many provisions which are per- 
mitted by the insolvent systems of some states are prohibited and 
branded as fraudulent in others. 


It is submitted that it would be entirely competent for the legis- 
lature of Rhode Island by express enactment to authorize debtors 
to execute in actual good faith deeds of assignment or trust mort- 
gage deeds containing the precise provisions contained in this 
deed. 


Indeed it may well be urged that a sound public policy requires 
just such enactments in a densely populated manufacturing com- 
munity where the daily bread of thousands of operatives depends 
upon the uninterrupted operation of the gigantic factories in which 
they are employed. In the Sprague establishments there were 
employed, as appears by the Record, some ten thousand persons, 
who together with the persons directly dependent upon them for 
support represented a large portion of the entire population of 
the State. 


Common experience has proved conclusively in such cases that 
the interest of debtor and creditor alike demands that the manu- 
facturing establishments should be kept in operation at all hazards, 
as the shrinkage and loss from stoppage is simply enormous. It 
means not only a waste and deterioration in machinery and prop- 
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erty, but a loss of an expensive organization of labor through the 
scattering of the help, and a loss of the place which the manufac- 
tured product holds in the markets of the world. 


If, then, such provisions in a deed might be authorized by 
express State enactment, why is it not competent for the State 
Courts to declare that under the Common and Statute law of the 
State such provisions in a deed are legal and valid, and are not 
fraudulent in law? 


It is submitted that such declaration when made by the State 


Courts does not affect a question of general jurisprudence or of 


commercial law, where this Hon. Court will disregard the State 
decisions, as stated in 


Burgess vs. Seligman, 107 U.S. 20, and cases cited in note. 
Bucher vs. Cheshire R. R. Co., 125 U.S. 583. 


(6) Because the Rhode Island decision constitut: s a rule of prop- 
erty “ by which is meant those rules governing th’ descent trans- 
fer or sale of property and the rules which affect the title and pos- 
session thereto which are to be treated as laws of that State by the 
Federal Courts.” 


Per Mr. Justice Miller in 
Bucher vs. Cheshire R. R. Co., 125 U.S. at p. 583. 


The transfer in question is of the stock of the Quidnick Co., a 
Rhode Island corporation, owned and transferred by citizens of 
Rhode Island domiciled therein to another citizen of Rhode Island 
domiciled therein. 


Vil. It is in proof, and undispuled that it will require more 
than the entire proceeds of the Quidnick Co’s stock under the 
pledge thereof to the trustee, to pay the trust mortgage notes tn 


full. 
Rec., p. 534. 


If, therefore, the court find that the trust mortgage deed and 
the pledge of the Quidnick Co’s stock thereunder are valid, then 
the entire equitable interest in the stock is in this respondent as 


trustee for the creditors, and it is submitted that the complainant 
ought not to have a decree, even though this Honorable Court 
should be of the opinion that the transfer of the legal title to the 
stock to Mary and Fanny Sprague subject to the pledge was void. 


Because all that the complainant could take would be a dry 
legal title which could be of no benefit to him, and would simply ’ 
serve to unsettle the titles and possession of all concerned, to no 
useful purpose. 


VIII. Inany event no relief should be granted upon this Bill 
against this Respondent Sweetland individually or against the 
Trust Estate remaining in his hands as successor to Chafee the 
deceased Trustee, further than to declare that the Complainant's 
testator acquired (tlle to the stock as against Chafee, and conse- 
quently against his successor. 


The original bill of complaint as amended, simply prays that the 
transfers of the stock to Chafee and to Mary and Fanny Sprague < 
be declared to be void as against the Complainant and that the 
Complainant’s title thereto be confirmed and that transfer thereof 
may be ordered to be made to him. 


Record page 8. 


The first supplemental bill filed August ’83, alleges that Pom- 
roy has been appointed assignee by the State Court in place of 
Mary and Fanny’Sprague; also that he the Complainant has se- 7 
cured a transfer of the stock into his name upon the books of the 
Company.- 


He prays as before that his title may be quieted and confirmed 
as against all parties including Pomroy assignee, and for injunc- 
tions. 


bt 
~] 


Record pages 26, 


The second supplemental bill filed in May, 1884, alleges that 
since the filing of the first supplemental bill certain of the Re- 
spondents have conspired together to act as the true stockholders } 
of the Quidnick Co., and to sell its property to the Union Co. at in- 
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adequate prices; that they have held meetings as such stockhold- 
ers, appointed officers, secured possession of its property, and 
sold the same at prices far below its true value to the Respondents 
the Union Company, and B B. & R. Knight, who claim possession 
thereof, all in fraud of his rights. He also sets forth the proceed- 
ings in the State Court. 


He makes the officers Harris and Gould, and the purchasers 
Union Co. and B. B. & R. Knight, parties Respondent. 


He prays in addition to the original prayers that all the pro- 
ceedings in the State Court, and the acts of the several Respond- 
ents in holding meetings, electing officers, and selling the property 
of the Quidnick Co. be declared to be void, and that the purchas- 
ers be required to surrender up the property sold to the Quidnick 
Co., and to account for any property destroyed; and that a Re- 
ceiver be appointed of the funds realized from said sales; and for 
injunctions. 


Reeord py). 53, 54. 


It appear from the answers and testimony of the Respondents 
Chafee and Pomroy that the proceeds of the sales of the property 
had under the decree of the State Court actually been paid over 
to Chafee as pledgee of the stock, and by him paid out to the cred- 
itors before the filing of the Complainant’s second supplemental 
bill and the service of process thereon. 


Record p. 70, 92, 222. 


Mr. Chafee died March 30, 1889, and this Respondent having 
heen appointed as his successor by the Supreme Court of Rhode 
Island became a party to this cause during this Term of this Hon. 
Court, too late to appear as a party in the printed record. 


1. Mr. Sweetland is not personally liable for the acta of his 
redecessor Mr. Chafee the deceased Trustee, in receiving and dis- 
rsing the proceeds of sales of property of the Quidnick Co. as 
ve set forth. If Mr. Chafee’s acts were tortious and rendered 

personally liable, the remedy if any, must be against Mr. 
fee’s personal representatives. 
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2. The trust estate remaining in the hands of this Respondent 
cannot be holden to make good to the Complainant or the Quid- 
nick Co., the proceeds of the sales of property received by him and 


disbursed to the creditors by him. 


(a) Because the Bill of Complaint is not properly framed for 
that purpose. There is no prayer against Chafee except that Com- 
plainant’s title to the stock be established against him. 


(b) Because the complainant in and by his second supplemental 
bill has elected to pursue the property of the Quidnick Company 
itself, and not the proceeds of the sale of that property, in that he 
seeks to have those sales declared void, and the purchasers required 
to reconvey and surrender up the property to the company, and 


for injunctions. 


[t is evident that the complainant, or the Quidnick Co. cannot 
have both the property and the proceeds of the sale thereof too. 


Neither can he follow the misapplied trust funds and hold the 
trustee to answer for them as adebtor too. “The cestui que trust, 
says Judge Story, (2 Eq. Jur., § 1262) has an option to insist 
upon taking the property, or he may disclaim any title thereto and 
proceed upon any other remedies to which he may be entitled 
either in rem or jn personam. He cannot insist upon opposite and 
repugnant righis.” See Hodges vs. Bullock, 15 R. 1., p. 599. 


The case made by the second supplemental bill is that of an 
alleged conspiracy on the part of a number of the respondents, citi- 
zens of Rhode Island, whereby they have obtained control of the 
corporation in which the complainant claims to own nearly all the 
stock, and have fraudulently alienated or are about to alienate 
all its property. It seeks a reconveyance of any property so 
alienated, and an injunction against further alienation. 


It is nowhere alleged or proved that Mr. Chafee was party to 
this alleged conspiracy. , 

é 

The case made by the complainant’s bill is one where the © 

facto agents of the corporation are alleged to have been guilty °™® 


wrong against the corporation. in 
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In such case a Court of Equity will. interfere at the suit of a 
share holder without proof of a demand upon the managing agents 
and their wrongful .efusal or neglect to proceed in the name of the 
company; such request would not only be nugatory, but it would 
be wrong to commit to the wrongdoers themselves the conduct of 

at a the litigation on behalf of the complainant against themselves. 


Peabody vs. Flint, 6 Allen, 52. 

Brewer vs. Boston Theatre Co., 104 Mass., 378, 387. 
Mussina vs. Goldthwaite, 34 Tex., 125. 
Pond vs. Vermont Valley R. R. Co., 12 Blatch, 280. 
Hardon vs. Newton, 14 Blatch, 376. 

Hazard vs. Durant, 11 R. I, 195. 

jalomons vs. Laing, 12 Beav., 377. 

Heath vs. Erie R. R. Co., 8 Blatch, 410. 

Robinson vs. Smith, 3, Paige 222. 

Currier vs. N. Y. Ele. R. R. Co., 35 Hun., 355. 
Rogers vs. Lafayette Ag. Works, 52 Ind., 296. 
Deaderick vs. Wilson, 8 Baxter, (Tenn.) 108. 
Moore vs. Schoppert, 22 W. Va., 282, 290. 


{ And whenever a corporation would be entitled to an injunction 
to protect itself and is not able to apply for the remedy, a share 
holder may obtain the relief to protect himself. 


Bloxam vs. Met. Ry. Coe., L. R. 3 Ch. 337. 
Dodge vs. Woolsey, 18 How., 331. 
Leo vs. Un. Pac. R. Co., 17 F. R., 278. 
| Lyde vs. Eastern Bengal Ry. Co., 36 Beav., 10. 
9 Pickering vs. Stephenson, L. R. 14 Eq., 322. 


But a court of equity will fully dispose of a case properly before 
it, and will do complete and final justice between all the parties. 


Gregory vs. Patchett, 33 Beav., 607. 
Salomons vs. Laing, 12 Beav., 377. 


Per Sir George Jessel, M. R., in Russell vs. Wakefield Water 
Works Co., L. R. 20 Eq., 474, 481: 


“ When you have got the second corporation or person a party 
he suit, it may happen that, in addition to the relief that you 
entitled to as regards the first, you are entitled to have relief 
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against the second for something that has been done under the 
ultra vires agreement. You may be entitled to have money paid 
back which has been paid under the w/fra vires agreement as in 
the case of Sa/omons vs. Laing, (12 Beav. ai7,) and you may be 
entitled to have property returned, or other acts done. 


If the detainer or holder of the money or property, that is, the 
second corporation or other person, is already a party, and a neces. 
sary party, to the suit, it would be indeed a lame and halting con- 
clusion if the court were to say it could not do justice in a suit 
so framed by ordering the money to be returned or the property 
restored. It is a necessary incident to the first part of the relief 
which can be obtained by individual corporators, and will do com- 
plete justice on each side, and that has always been the practice of 
the court. Therefore in a case so framed, there is no objection to 
a suit by an individual corporator to recover from another corpo- 
ration or from any other persons being strangers to this corpora- 
tion, the money or property so improperly obtained. But that is 
not the only case. Any other case in which the claims of justice 
require it is within the exception.” 


(c). Because the remedy for the recovery of this money would 
be either against Chafee personally or against the creditors to 
whom he paid it out. Actions at Law in tort or for money had 
and received might lie against them. 


It does not appear that Chafee retained any of it, or that any 
part of it has been mixed with or remains among the assets of the 
trust estate now held by this respondent; on the contrary it does 
appear and is not disputed that Chafee disbursed all that he 
received to the holders of the notes issued under his Deed of Trust. 


If the money did not belong to him as trustee, then his act in 
taking and disbursing it was a tortious act entirely outside of his 
powers and duties as trustee, and the trust estate can in no way be 
holden therefor. | 


The specific property held by this respondent as trustee and a, 
signee is held upon special trust for the benefit of the holders, 
the trust mortgage notes. The equitable and beneficial. title th: 
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If the creditors received the money which belonged to the Quid- 
nick Co., an action at law may lie against them to recover it. The 
equitable interest of the trust mortgage note holders in the trust 
estate cannot be reached through this respondent as their trustee 
but only after judgment at law against them either on execution 
or upon Bill in Equity filed against them to reach their equitable 
> assets. 


; | Py All of which is respectfully submitted. 
WILLIAM G. ROELKER, 


Of Counsel for the Respondent 


Sweetland, Trustee, etc. 
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2. On this stock said Pomroy, as assignee, had the voting 
power. 


See page 23 of brief. 


3. The reorganized Quidnick. Company, organized by 
means of his votes, was recognized by the supreme court 
of the State of Rhode Island, in the domicile of the corpo- 
ration, in a suit begun long prior to the present cause, 
wherein, prior to this cause, the property of the Quidniek 
Company had been placed in the hands of a receiver. 

In the hands of such receiver the property remained 
until, in pursuance of a decree of said court permitting a 
sale, said reorganized company sold the property, the pur- 
chasers, B. B. & R. Knight and the Union Company, re- 
ceiving possession thereof from the receiver of said court. 


See page 20 of brief. 


4. In the present cause Randolph never asked for a re- 
ceiver of the stock claimed by him; and the pendency of 
his suit was no bar to said sale under a decree in a prior 


suit. 


o. Randolph having suffered a sale by said corporation to 
proceed without objection by him is bound by the sale. He 
cannot be allowed to stand by, to make no objection, to 
speculate upon the chances of the sale, and to elect to follow 
the proceeds if the sale is favorable and advantageous to 
him, and to disaflfirm it if he is dissatisfied with the price. 

Gregory vs. Patchett, 55 Beay., 602. 
6. Having allowed the sale to proceed, he has elected to 


ly remedy is as a stockholder 


~ 


follow the proceeds, and his on 


to claim his portion of the proceeds not distributed. 
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He has no standing as against bona fide purchasers of the 
land. The act of the corporation in selling is binding upon 
him. 


7. All that the complainant is in equity entitled to is 
compensation and, upon proper accounting, satisfaction of 
so much of his original judgment as remains unpaid. 


Smith vs. Vreeland, 1 C. E. Green (N. J.), 198. 


In view of the gross inequality and hardship to these 
respondents which would result from any other course, a 
court of equity should either dismiss his claim as uncon- 
scionable (see. point XI of main brief) or confine him to 
compensation by application of the principles set forth in 
Clements vs. Moore, 6 Wall. U S., 299, a case of fraudulent 
conveyance, decided in 1867, opinion by Swayne, J., which 
makes the distinction of relief between law and equity in 


such cases and lays down the following prineiple: 


“The cardinal principle in all such cages is that the prop- 
erty of the debtor shall not be diverted from the payment 
of his debts to the injury of his creditors by means of the 


fraud.” Page 313. 


Page 312: “ When the fact of fraud is established in a 
suit at law the buyer loses the property without reference to 
the amount or application of what he has paid, and he can 
have no relief, either at law or in equity. When the pro- 
ceeding is in chancery the jurisdiction exercised is more 
flexible and tolerant. The equity appealed to, while it scans 
the transaction with the severest scrutiny, looks at all the 
facts, and, giving to each one its due weighi, deals with the 
subject before it according to its own ideas of right and 
justice. 
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QcroBper TERM, 1889. 


JOHN S. JENCKS, ef al., APPELLANTS, 


We, No. 215. 
THE QUIDNICK COMPANY AND OTHERS. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF RHODE ISLAND. 


CORRECTIONS OF ABSTRACT 


AND 


BRIEF OF 


The Quidnick Company, Gorham P. Pomroy, Assignee, etc., Zechariah Chafee, 
Stephen Harris, Charles B. Gould, the Union Company, Benjamin B. 
Knight, and Robert Knight. 


a In October, 1873, the A. & W. Sprague Manufac- 
Suspen- . ' . 

“un, = turing Company, a Rhode Island Corporation, had 
Oct., 1873. 


become embarrassed in its busfness and obliged to 
suspend payment of its debts. It was then indebted to a very 
large number of banks and persons in and out of the state of 
Rhode Island, to the extent of several millions of dollars. 


The assets of the corporation were then regarded, both by 
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Supreme Court of the United States. 
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the debtor corporation and its officers, and by the creditors, 
as sufficient to meet all its liabilities, with a reasonable exten- 
sion for that purpose; and moreover to leave a surplus of 
some millions of dollars, all of which fully appears by the 
report of the creditors’ committee. 

Amusa Sprague, William, Sprague, Fanny Sprague, and 
Mary Sprague, all of Providence, Rhode Island, were then 
and since the organization of said A. & W. Sprague Manu- 
facturing Company in the year 1865, had been the principal 
members and stockholders of said company, and as such un- 
der the statutes of Rhode Island were, at that time, sever- 
ally and individually, directly liable for all its debts on 
execution against the corporation, said company never having 
filed the returns required by statute. 

| When the A. & W. Sprague Manufacturing Com- 
ence o pany felt the pressure it called a conference of the 
Creditors 
presidents of the leading banks in the city of Provi- 
dence, which held its obligations, and requested a loan, to be 
secured by a mortgage. 

ili \ committee appointed at this conference, under 

eee date of October 31, 1873, recommended an extension 


Oct. 31 


1873. , ° 
of three years, and a mortgage, securing notes ou that 


time to be given in exchange for existing indebtedness, all 
substantially the same as Exhibit * A” attached to the bill. 


Creditors: Atterwards a general meeting of creditors was called, 


Meeting, 
Nov. 6, 
1873. 


upon notice through the newspapers in Providence 
and elsewhere, and was held at Providence on the 
6th day of November, 1873. This meeting was largely atten- 
ded, the mortgage was submitted, and referred to a commit- 
tee, who employed eminent counsel to examine it critically, 
and suggest amendments; and as a result the mortgage in its 


present form was agreed upon, and Rufus Waterman, Amos 


’ 
1). Lockwood and George C. Nightingale were designated as 
trustees in the mortgage. 

These gentlemen declined to accept unless the creditors 
would in advance take action to protect them against personal 
liability. 

Meanwhile, more than three weeks having elapsed 
Mortgage 
Executed While said proposed trustees were deliberating, credit- 
Dec. 1, 1873. 

ors had become dissatisfied with the delay, and cer- 
tain creditors were preparing to place attacliments upon the 
property, in the belief that the mortgage would not be made as 
desired by the creditors. (Hopkins referred to page 422, was 
one of the committee of creditors, as appears p. 460 Int. 6 
and 12.) The officers of the company and all the stockholders 
resident in Rhode Island, requested Zechariah Chafee to 
accept the office of trustee, under the mortgage, and he, on 
the first day of December, 1873, did so, no other change being 
made. It was immediately afterwards published in full in 
the public prints of the City of Providence. ‘The selection of 
Chafee was at once approved by the committee having the 
matter in charge (ineluding Hopkins), and their approval 
published. 

Creditors to the number of 449 accepted the exten- 

et Sion notes issued under the mortgage, to the amount 

of $8,717,450, being all the direct indebtedness, as 
appeared by the books, except about $114,000. 


Said Amasa Sprague, William Sprague, Fanny 


Tranefer of 


Quidnick a _— S os ne ‘ a1 J . 4 — 
gueick Sprague, Mary Sprague, and said A. & W. Sprague 


Dec. 2 188. Manufacturing Company were alse, on or before said 
first day of November, 1873, and thereafter until the transfers 
by them, as hereinafter stated, stockholders in the Quidnick 
Company, another Rhode Island manufacturing corporation. 


They held four thousand and twenty-two shares, which with 
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the three hundred and twenty-seven shares held by the estate 
of Edwin Hoyt, deceased, constituted the whole of the capital 
stock of said Quidnick Company outstanding at the time of 
filing the bill in this case. These 327 shares passed in 
November, 1882, to the respondent, Claudius B. Farnsworth, 
administrator of the estate of Edwin Hoyt, and he continued 
to hald them during all the subsequent transactions referred 
to in the bills. 

The stock of the Quidnick Company was originally 5000 
shares, but all except the said 4349 shares had been bought 
in by the company prior to the filing of the bill in this cause. 

The A. & W. Sprague Manufacturing Company, and the 
other grantors in said mortgage, were then respectively 
holders and owners of large amounts of the capital stocks 
of various banks and other corporations, including said Quid- 
nick Company as aforesaid, and also including sundry manu- 
facturing corporations which were largely indebted or insol- 
vent, and in which the stockholders were also personally 
liable for the corporation debts under the statute aforesaid, 
so that under the advice of eminent counsel, both at Provi- 
dence and from the city of Boston, called in consultation by 
or in behalf of the creditors, that it was or might be doubt- 
ful how far the trustee, if he took a conveyance of all such 
stocks, might become also personally liable for such corpora- 
tion debts, the clause was inserted in said conveyance, Viz. : 
“excepting from this conveyance all shares of capital stock 
“in any and every corporation, wherever located, belonging 
“ to any oreither of the parties of the first part, the same to be 
“transferred to said party of the second part upon his 
* request in writing, by way of -pledge and collateral security 
* to secure the performance of the conditions of this instru- 
‘* ment,” as by reference to said conveyance will fully appear. 

Accordingly, the next day after the delivery of the mortgage. 


Mr. Chafee did call upon the parties to transfer to him their 


; 


o 


shares in the Quidnick Company, and on the second day of 
December, 1875, they respectively made to him on the stock 
transfer-book of said Quidnick Company, transfers in the fol- 
lowing form, viz. : 

“For value received, | 

“hereby sell and transfer by way of pledge and collateral se- 
‘curity. to Zechariah Chafee, of Providence, to secure the 
“performance of the conditions of a trust mortgage, dated 
‘+ November 1, shares of the capital stock of the 
* Quidnick Company.” 

Amasa and William thus pledged each 1,082 shares, Fanny 
802 shares, Mary 601 shares, and the A. & W. Sprague Manu. 
facturing Company 455 shares — making the 4,022 shares in 
eontroversy. 

On or about the twenty-second day of December, 


Transfer of 
Quidnick 1873. by transfers dul made upon the stock trans- 


Stock, Dec 

2,183. fer-book of the Quidnick Company, Amasa, William, 
Mary and the A. & W. Sprague Manufacturing Company each 
transferred to Fanny their respective shares in trust for 
the equal benefit of all their respective creditors —and Fanny 
in like manner, transferred her remaining right. title, and 
interest in her shares to Mary in like trust. 

As appears by testimony of Gould, pp. 216-217, the regular 
transfer-book of the Quidnick Company was produced before 
the magistrate, and the copies of the transfers annexed to the 
testimony, pp. 217-221, were verified from said book, and were 
regularly recorded therein ; and that book is the only book of 
the company for such record. 

At the November term, 1875, of the U.S. Cireuit Court for 

the District of Rhode Island, Evan Randolph of Phil- 
Randolph adelphia, claiming to be a creditor of the firm of 


Suitat Law, 


How. 8. Hoyt, Spragues & Co., of New York, in, which firm 


Amasa and William Sprague were partners, brought 
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suit by writ of summons against said Amasa and William 
Sprague and other partners of said firm. This suit was 
seane CONtinued in court from term to term until, upon 
Process, the eighteenth day of August, 1882, said Randolph 
Aug. 18, 1882 : ; ° , . 

sued out in said suit a writ of mesne process upon 
which it was attempted on the same day to attach all the right, 
title and interest of the said William and Amasa Sprague in 


and to any shares of stock of the Quidnick Company. 


Judgment = [t appears that Randolph’s case was never tried, 
March 7, 
_ but that by agreement between his attorney and 


A. B. Patton, who does not appear prior to this time as 
attorney of record in the suit, judgment was entered for the 
plaintiff March 7, 1883, for $54,500 and costs, taxed at 
$151,°),, and that thereupon execution issued and levy thereof 
was attempted upon all the right, title, and interest: which 
said William and Amasa Sprague had at the time of attach- 
ment in and to any shares of stock of the Quidnick Company ; 
and that an attempted sale thereof was had March 23, 1883, 
and that Randolph became the purchaser at that sale for the 
sum of $100. 

By these proceedings Randolph claims to have acquired 
title to 2,164 shares of the stock in controversy. 


Waterman 


Suit at At the October Term, 1882 (December 18, 1882), 
Ta. of the Supreme Court of Rhode Island, Horatio N. 
Waterman, claiming to be a creditor of said A. & W. Sprague 
Manufacturing Company, recovered judgment in a suit com- 
menced April 21, i882, against said company, and execution 
was issued thereon March 2, 1885, and on the twenty-second 
day of March, 1885, was attempted to be levied on “ 455 
“ shares of the capital stock of the defendant corporation, 


“the A. & W. Sprague Manufacturing Company, in the Quid- 


‘nick Company,” and on the third day of April, 1883, an 
attempted sale of said stock was made and Randolph became 
the purchaser at that sale ; and on the same dates an attempted 
levy and sale was made under the same execution, of 802 
shares of Fanny Sprague and 601 shares of Mary Sprague in 
said Quidnick Company. Randolph became the purchaser at 


all those sales. for the sum of $175. 


By these latter proceedings Randolph claims to have ac- 


quired title to 1,858 shares of the stock in controversy. 


On the second day of August, 1883, the original bill in this 


cause was filed. 


By stipulation (rec. p. 297-8) all exhibits to defendants’ 
answers are in evidence, and by stipulation (rec. p.d51), all 
printed proofs appearing in the record from p. 298 to p. 551 
are in evidence. 


~— Prior to the attempted attachments above set forth 


Supremi 


sort, & bill in equity (No. 1,952) had been filed by Chafee 


I 1 S32. 


? 


as pledgee of the said Quidnick stock and by cred- 
itors, cestu/s under the trust mortgage and pledges, against 
the Quidnick Company and others, officers, etc., to enjoin the 
company and its officers from acts alleged to be prejudicial 
to the interests of the creditors. Under that bill the Quidnick 
Company, by decree of September 10, 1881, was enjoined 
from incurring debts or other obligations, and from disposing 
of any part of its corporate estate or otherwise changing 
its condition, and its estate was placed in the care of Claudius 
B. Farnsworth as custodian, William Sprague being at that 
time its president, in control and managenient of the corpora- 
tion, and Mary and Fanny Sprague being, as assignees as 
above set forth, the holders of the legal title and voting 


power of said 4.022 shares of stock: this injunction con- 
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tinued in force supplemented by various modifying orders, 
one of which authorized and permitted said company to sell 
its real estate and manufacturing property, until by decree 
of June 11, 1884, said injunction was dissolved. 


Meanwhile, pending proceedings in the above 


Insolvency 


Proceedil us . . . + . . 
suit, certain ereditors of said Spragues and of said 


Sprague Manufacturing Company on the eighteenth day of 
June, 1883, commenced proceedings in the Supreme Court 
of Rhode Island against the said Mary and Fanny Sprague, 
assignees under said transfers of December 22, 1878, to re- 
quire them to render inventories, and give bonds as such 
assignees., and the said Mary and Fanny, having failed so to 
do, were removed and the respondent Gorham P. Pomroy Was 
appointed in their stead, by decrees entered on the twenty- 
fifth day of August, 1885. 

Pending the above proceedings in insolvency and after the 
orders and decrees therein tor the filing of inventory and 
viving bond had been entered, the said Mary Sprague and 
Fanny Sprague, in violation of their trusts as assignees as 
aforesaid and without consideration, each made a transfer on 
the transfer book of the Quidnick Company of the shares of 
stock by them respectively held in trust, to said Randolph. 
dated August 6, 18838, and thereupon said William Sprague, 
as president, issued to said Randolph a certificate, counter- 
signed by W. Sprague (himself) as secretary, for 4,022 shares, 
dated August 6,1883. It also transpired that, about the same 
time, through the action of said William Sprague, the record 
books, stock-transfer and certificate books of the Quidnick 
Company had been sent out of Rhode Island by Randolph’s 
local counsel and were in the possession of one Longstreth, 
Randolph’s counsel of record in this suit, a resident of Phil- 


adelphia. 
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Pomroy September 3, 1885, Pomroy filed his bill in equity 296 


Suit, ka 
ii. in the Supreme Court of Rhode Island against the 


Quidnick Company, the Spragues, Randolph, and others, 
wherein Pomroy set forth his title as assignee, the title of 
said Chafee as pledgee, and the claims of said Randolph ; 
and prayed for an adjudication of his, said Pomroy’s title to 
and right to vote on said shares as sucl; assignee, as against 
said Randolph. Upon this bill subpeena was personally 
served on Randolph. On the 5th of November, 1885, the bill 
was taken pro confesso against Randolph, and on December 

Decree 29, 1883, a final decree was entered, adjudicating 
vee. Pomroy’s title to said shares to be good as against 
Randolph. 

The Quidnick Company on the 3lst of August and Ist of 
Quidaick September, 1883, reorganized by electing new officers, 
wauizes’ Stephen Harris, one of the respondents, being elected 
President, and Charles B. Gould, another respondent, being 


elected Secretary and ‘Treasurer. 


Com Thereupon, as appears by the bill (rec. p. 48) and as 


Recognizes 


Heorga- admitted by the answers (rec. p. 87-88), Farnsworth, 
the custodian appointed under the equity suit, No. 1,932 (see 
page 7 ante) having by the decree of the Supreme Court 
of “Rhode Island regained possession of all the Quidnick 
property from William Sprague, the former president of the 
Quidnick Company, the said court, upon the petition of Ste- 
phen Harris, the newly elected president, entered its decree, 
December 10, 1883, permitting the Quidnick Company, as 
reorganized, to sell its property, thereby recognizing the reor- 
ganization. 

It is to be noted that this was under a bill filed in 1881, 
before either Randolph or Waterman attached or seized on 
execution. 
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At the meeting of December 11, 1888, said Quid- 


Sale of 
Property nick Co. voted to sell its property ; and on the tenth 


Jan, Wh, 

4. day of January, 1884, said property was sold in par- 
cels at public auction, after extensive advertisement, to the 
Union Company, one of the respondents, without protest or 
objections on the part of Randolph or any one representing 
him, although his counsel of record in this suit was present at 
the sale. 

And further, although this suit lad then been pending more 
than five months in the United States Cireuit Court, the 
court did not interfere by injunction with any of said pro- 
ceedings. 

On April 2, 1884, said Union Company sold said Arctic 
Mill estate to the respondents, Benjamin Bb. and Robert 
Knight. 

The Quidnick Company, having thus turned its property 
into money, on the 13th of March, 1884, declared a dividend 
of $20 per share. 


It also voted at the same meeting to file a bill 


Interpleader, 


March 16.184 Of interpleader in the Supreme Court of Rhode 


Island, which was filed on the 15th of March, 1884, by said 
company, the parties respondent (in amended bill) being 
Chafee, Pomroy, Randolph, and others. All parties respond- 
ent were duly served with process, the said Randolph, non- 
resident, by personal service; Chafee and Pomroy answered ; 
Randolph did not appear, and the bill was taken pro confesso 


cea against him, and it was decreed May 1, 1884, that he 


i had no interest and was enjoined from asserting any ; 


Chafee and Pomroy were ordered to interplead, and the 


amount of the dividend was paid into the registry. On the 


Decree . . : . > se : 
Tunen, Second day of June, 1884, Pomroy was adjudged to 
1884. 


have title to said 4,022 shares, but subject to the 
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pledge thereof to Chafee; Chafee was adjudged to be entitled 


as pledgee to said stock, and as such pledgee to be entitled 
to receive the dividends, and the fund was ordered to be paid 
to him, June 2, 1884. 

Thereafter a further dividend was declared and paid to 
Chafee as pledgee, under the authority of the said decree, and 
all dividends by him received as above, were distributed to 
creditors under said mortgage. 


THE PLEADINGS. 


The bill filed August 2, 1883, amended August 


31, 1883, sets up Randolph’s execution title to the 


Original Bill 
(as ameuded) 
Aug. 2, 31, 


= 4,022 shares of Quidnick stock, and prays that the 
Quidnick Co. be compelled to recognize his title, and that the 
transfers of the stock to Chafee, and to Mary and Fanny 


Sprague, be decreed null and void, and for an injunction. 


— After the appointment of Pomroy as assignee in 
goer place of Mary and Fanny Sprague, complainant filed 
supplemental bill, August 31, 1883, making Pomroy 
a respondent, and alleging the recognition of his right to said 
4,022 shares by said Quidnick Company, the recording by 
said company of the sheriff's and marshal’s deeds of said 
shares, and the issue of the certificate theréof to him; and 
praying that said Pomroy’s appointment be decreed void as 
against complainant. 


Pleas to jurisdiction and in bar were filed to original and 
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first supplemental bill, and after hearing on said bills and 
pleas, said pleas were overruled May 1, 1884. 
After the sale of the Quidnick property to the Union Com- 
pany on January 10,1884, and after the sale by the Union Com- 
pany to B. B. & R. Knight, complainant filed’in May, 
sup, Bill, 1884, a second supplemental bill, making as new par_ 
May, 1854 
ties respondent, the new officers of the Quidnick Com- 
pany ; the Union Company, Benjamin B. Knight, and Robert 
Knight, and Claudius Bb. Farnsworth, administrator of the 
estate of Edwin Hoyt, praying that the acts of the Quidnick t 
Company in selling property, be decreed void, and that the | 


purchasers reconvey to the Quidnick Company. 
All parties respondent seasonably answered. 
September 26, 1884, general replication filed. 


me April 9, 1886, Honorable Le Baron Bb. Colt, Circuit 


Sheet. 


Judge, filed his opinion, adverse to complainant. 
June 8, 1886, decree entered, dismissing bill with costs. 


March 50, 1889, Zechariah Chafee, trustee, one of the re- 
spondents, died ; and during the current term of this court, 
Cornelius S. Sweetland, trustee, appointed to succeed Mr. 
Chafee by the Supreme Court of Rhode Island, became a 
party respondent, too late to appear as such in the printed 


record. 


BRIEF. 


I. Randolph’s Title is Invalid. 
A. 


The proceedings in Waterman’s suit and upon execu 


tion therein, involving 1,858 shares, are void. 


l. 


William Sprague, upon whom the service of execution 
was made, was not the Treasurer of the Quidnick Com- 
pany at the time of levy. 

Benjamin G. Chace appears to have been the treas- 


urer at this time. 


It nowhere appears that said shares were advertised 
‘at least ten days before they shall be exposed and 
‘‘ offered for sale,” as provided in 


Pub. Stat. of R. 1, Cap. 223, $$ 9, 21. pp. 614, 616. 


“Sec. 9. In all cases when execution shall be levied 
“on any goods or chattels, such goods and chattels 
“* shall be kept in the possession of the officer and shall 
“be advertised at least ten days before they shall be 
‘‘exposed and offered for sale, in order that the person 
“who owns such goods or chattels may, if he think fit, 
“ pay the money due, together with the costs which shall 
“have accrued thereon, and thereupon have his said 
‘goods or chattels restored to him again.” 

‘“Sec.21. The said stock or shares or so much thereof 


“as shall be necessary shall be advertised and sold in 
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“the same manner as other personal property levied on 


66 by execution,” 


The provisions of statute as to advertisement must be 


followed and the statute must be strictly construed. 


Wilcox V. Emerson, 10 R. 3 270. 

Titeomb v. Union Marine Ins. Co., 8 Mass. 326, 
334. | 

Howe v. Starkweather, 17 Mass. 240, 242, 245. 

Henderson v. Hays, 41 N. J. Law, 387, 391. 


3. The levy upon the shares of Mary and Fanny Sprague 
is void, having been made upon execution against the 
A. & W. Sprague Manufacturing Company, such levy 
being prohibited by 


Pub. Stat. of R. 1., Cap. 155, § 25, p. 390. 


** Sec. 25. No person shall hereafter be imprisoned or 
“be continued in prison, nor shall the property of any 
‘‘such person be attached, upon an execution issued 
“upon a judgment obtained against a corporation of 
“which such person is or was a stockholder.” 


See Bank v. Francklyn, 120 U.S. 747. 


Bb. 


The proceedings upon attachment and execution in Ran- 
dolph’s suit, involving 2,164 shares, are void. 
188 1. The marshal’s return of attachment shows service of 
the writ on “ William Sprague, President,” and on 
“ Zechariah Chafee, he claiming to be treasurer of the 
“ Quidnick Company.” 
This is not a compliance with 


Pub. Stat. of R. I., Cap. 207, § 22, pp. 569, 570. 


to 


15 


“Sec. 22. Whenever a writ shall command the attach- 


“ment of the shares of the defendant in any corpora- 


“tion . . . it shall be served by leaving an attested 
~ COpy . . -« wpon the treasurer thereof or the person 


™ executing the duties of treasurer ’ 

Zechariah Chafee was nct the treasurer at the date of 
attachment (August 18, 1882) having been removed 
July or August, 1881; even had he been, such return 
would have been insufficient. 

Benjamin G. Chace appears to have been treasurer at 
this time of levy, both of attachment and execution. 

The levy of execution as appears by the marshal’s 
return was made by service upon “ William Sprague, 
‘ Treasurer,’ and “ Zechariah Chafee, claiming to be 
‘“ treasurer.” 

Neither William Sprague nor Chafee was treasurer at 
the time of levy and the levy is not in conformity with 


Pub. Stats. of R. L., Cap. 225. S 20), p. 616. 


“Sec. 20. Whenever execution shall issue against a 
‘defendant whose stock or shares in . . . any body 
“corporate . . . shall have been attached, the 
“ officer charged therewith shall serve a copy of the 
“same . . . upon the treasurer thereof or person 
- executing the duties of treasurer,” 

If the notice required by statute is not given to the 


corporation, the omission is fatal. 


‘The charter requires service on the Mayor of the city. 


” No 


such service was made. There was no Mayor in office 


‘at the time. The last Mayor had resigned and his resigna- 


. ‘‘tion had taken effect. Service on him was of no more avail 


‘than service on an entire stranger.” 


Amy y. Watertown, 180 U. 3S. 81o. 
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“The cases are numerous which decide that where a par- 
‘*ticular method of serving process is pointed out by statute, 
“that method must be followed, and the rule is especially 
in reference to corporations.” 


* exacting 


A mij V. Watertown, Supra. O17. 


Princeton Bank vy. Urozer, 22 N. J. Law, 383. 
Stamford Bank v: Ferris, 17 Conn., 259. 
3. The levy of execution, sale, return, and deeds, are all 
void because they do not state the number of shares 


levied upon and sold. 


Blair vy. Compton, 38 Mich., 414, 442-8. 


The statute permitting attachment of shares in a cor- 
poration is in derogation of the common law, and is to 
be strictly construed. The remedy is confined to the 
state of facts, for which provision is made, and is not to 


be in any wise enlarged by construction. 


Van Norman v. Jackson, 45 Mich. 204. 

Blair v. Compton, 35 Mich. 440. 

(ross, Ete., Mfty. Uo. v. The People, 4 Bradwell 
(Ill.), 510. 


Rhode Island courts require strict compliance with statu- 


tory provisions regarding attachment and execution. 


Sheldon v. Comstock. 5 R. l. S4, 
Whitaker v. Jenckes, 9 R. 1. 391. 
Wileoxr v. Emerson, 10 R. 1. 270 (supra). 


: ae 


6 


= ny 


Cc. et seq. 
Randolph’s bill must therefore be dismissed, because he 
fails to establish his title, even admitting that the prior con- 
veyances of the stock were fraudulent. 
(Title put in issue by answer, rec. pp. 62, 66, 80, 83.) 


“The title of the grantee is good against even creditors, 


° 
* 


unless they protect themselves against him by pursuing that 


e 
* 


prescribed course by which alone the property can be made 


~ 
* 


available for the satisfaction of debts. 
“ The process must be valid, and all the steps subsequent 


“to the seizure which are prescribed by law for the disposi- 


° 
~~ 


tion of the property, must be pursued.” 


Bump, Fraud. Conv., 3d Ed. pp. 461-2. 
Wanamaker Ve Bowes. 30 Md. 42, oT. 


Russell v. Dyer, 40 N. H. 172. 


“ Not that a creditor may seize it without any legal process, 
“in the hands of the fraudulent vendee, and appropriate it of 
“his own head te the payment of the debt due by the vendor ; 
“neither the general principles of law, nor the particular laws 
‘ which are enacted for the collection of debts, confer any such 
‘“ right onthe creditor. He may cause it to be appropriated to 
“the payment of his debt ; but he can do this only in the mode 
“ which the law prescribes ; and if he departs from that mode, 
“his proceedings are unauthorized by law, and therefore 
“wrongful, and he thereby makes himself liable as a wrong- 
“ doer to the owner of the property, who, where there has been 
’ no conveyance is the debtor, and where there has been a 


fraudulent one, is the vendee.”’ 


* 
* 


. . . . . . . . . . e 


‘In the case of an attachment, the creditor must pursue 


“the action in which the property was attached, to judgment 
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“and .execution;: and the latter must be in the manner 
* pointed out by law. If any of these steps are omitted, the 
** property is discharged from the lien ereated by the attach- 


* ment or execution, and must be restored to the owner.” 


Owen v. Dixon, 17 Conn. 492, 497-8. 
Riuss v. Butterfield, 6 Cush. 242. 


‘ But the party who claims under the deed must show a 
“ valid title. It must appear that his deed is duly made, and 
“if it fails to recite the essential facts, the burden lies upon 
“him to prove them by evidence aliunde. Failing in that, 
* there is nothing for the adverse party to contradict; it is a 
“failure on the part of the sheriff's grantee to establish his 
case.” 

Henderson v. Hays, 41 N. J. Law 387-391. 
And see 


Wilcox v. Emerson, 10 R. I. 270 (supra). 


II. The Supreme Court of Rhode Island acquired 
Prior Jurisdiction and settled the title. 


A, 


It appears by the complainant’s second supplemental 
bill “that Claudius B. Farnsworth was appointed by said 
“ Supreme Court of Rhode Island custodian of all the estate 
‘‘and property of said Quidnick Company by a decree entered 
“by said court, September 10, 1881,” long before Randolph 
had attached or Waterman had levied his execution on said 


shares of stock. 
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The suit is set out fully in Mr. Chafee’s plea and in the 
supplemental bill. 

In that suit the Supreme Court of Rhode Island assumed 
control of the whole property of the Quidnick Company by 
the appointment of a receiver in 1881. 

This receiver was in possession of this property and the 
said bill pending in the State court at the time Randolph 
and Waterman levied attachment and execution. 

In this suit the said State Court, on petition of the reorgan- 
ized corporation, recognized it, and in response to said petition 
made a decree entered on the tenth day of December, A. D. 
1883, ** so far modifying its decree of September 10, 1881, 
“as aforesaid, as to permit and authorize the said Quidnick 
* Company to sell and dispose of its real estate and mills 
“and the machinery therein contained, its stock in process 
‘and other personal property in and about said mills.” 

Farnsworth, the receiver, states, Ans. (to Int. 4): “I 
“ made an application to the Supreme Court to obtain a writ 
“ of assistance for the possession of the personal property of 
* the Quidnick Company from William Sprague. An order 
‘“ was made by the Court that the writ should issue unless the 
‘* property was delivered to me on or before a day named in 
* the order. The property was delivered to me, so that the 
‘writ was not issued. I am not certain about the day, but 
“it was early in December, 1883. I received possession of 
“ the real estate at the same time. The order only specified 
“ the personal property. 

“Int. 5. Who delivered to you the possession of the real 
“ estate of the Quidnick Company ? 

“ Ans. No one delivered to me possession of the real 
“estate. When the personal property was given up to me 


“ by William Sprague he left the possession and I took it. 
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‘He did not deliver it to me. As my original order included 


. 


” 


the real estate as well as the personal, and their use neces- 
** sarily went together, I took possession of the real estate in 
‘* order to take care of it under the court’s order of Septem- 
“ Dor 50, 3062." 

Ans. to Int. 12: ‘“ Under the authority of the Supreme 
* Court of Rhode Island I delivered the real estate to the 


“ parties to whom the Quidnick Company sold the property. 


a 


‘] delivered it to the agents of the Union Company, who were 
“the purchasers.” 

Thus the Supreme Court of Rhode Island, having assumed 
jurisdiction before the levy of attachment and execution by 
Randolph and Waterman, and having taken the res into its 
actual custody, acquired exclusive jurisdiction over it. 

Its consent to the saie and the delivery by the Receiver or 
Custodian, gave the Union Company an incontestable title to 
the real estate. 

It is not necessary to cite cases showing how scrupulously 
courts of the United States refrain from interfering with the 
action of the State Court when it has obtained possession of 


the res; but many of the cases are conveniently grouped in 


Bank v. Northwestern Manufacturing Co., 28 Fed. 
Rep. 113. 

See also 

Heidritter v. Elizabeth Oil Cloth Co., 112 U.S. 294. 


We claim that this court, having jurisdiction of the res, 
that is, the property of the Quidnick Co., and possession of 
it, its action in disposing of that possession and recognizing 
the title of the Union Company which the possession accom- 
panied and followed, is conclusive as against these proceed- 


ings. 


Sg 


S 


The Quidnick Company after the sale, out of abundant 
caution, at once brings the proceeds of sales made under 50-51 
this order into court in the case Quidnick Company v. 
Chafee, (Eq. 2 233 pp. 149-173) and On this res in a cause 
wherein said Randolph had personal service, the court adju- 153-4 


dicates as to the title to the fund. 


B, 


Further, prior to filing the first bill in this cause, stat- 
utory proceedings had been begun in the State Court alleging 104-148 
gross breaches of trust, to compel said Fanny and Mary 
Sprague, assignees of the Quidnick stock for the benefit of 
creditors, to perform their duties under the statute in sueh 
cases made and provided. These proceedings resulted, by 
reason of their default, in their removal and the appointment 
of said Pomroy as assignee in their stead. 

Pomroy was thus appointed, under the Insolvency Statute, 


VIZ. : 


| Public Statues Rhode Island 1882. } 


CHAPTER 237 Gen. Stat. 

Chap. 141. 

6 R. 1. 221. 

OF PROCEEDINGS IN INSOLVENCY. cf : - 


SE sa »§ p } ay he titi » Power of su- 
Section 1. The supreme court may, upon the petition of any dtnnn ok 


creditor interested in a deed of assignment made by a debtor for ane ny = a 
the benefit of creditors, upon due notice and for cause shown, by yeutory aud 
summary order, require the assignee naaned in such deed to ren- ” 

der on oath to said court an inventory of the effects, estates and 

credits conveyed by such deed, so far as the same can be ascer- 

tained, and to give bond with sufficient surety or sureties to the 

satisfaction of said court for the faithful performance of the trusts 

of such deed. 


Power of court 
to remove as- 
simLes. 


P.L Chap. 593. 
4R. I. avi. 


Of appointment 
of new avrsixznee, 
and puwers and 


duties of. 
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Sec. 3. The supreme court shall, upon the petition of any 
creditor interested in any deed of assignment made by a debtor 
for the benefit of creditors, upon due notice and for cause shown, 
remove any assignee named in such deed of assignment, who shall 
neglect to render an inventory and schedule as required by this 
chapter or shall neglect to give a bond as required by said court, 
and may, upon the petition of a majority in interest of the credi- 
tors interested in any such deed of assignment, upon due notice 
and for cause shown remove the assignee named therein from his 
office and trust. : 

Sec. 4. In case of such removal of an assignee, said court 
shall appoint one or more suitable persons to receive, take and re- 
cover all the effects, estates and credits conveyed in such deed of 
assignment, and the same to hold and dispose of for the uses, 
intents and purposes set forth in such deed of assignment, which 
person or persons so appointed shall, by operation of law, have 
and enjoy all the rights and estates and be subject to all the 
duties, liabilities and responsibilities that appertain by virtue of 
such deed of assignment to the assignee removed. 


The section of Chap. 181, General Statutes of 1872, corres- 


ponding with Sec. 4 of the act of 1882. and being the statute 


in force when these transactions occurred. was as fullows : 


‘© Sec. 14. In case of such removal of an assignee, said court 
‘or justice shall appoint one or more suitable persons to receive, 
“take and recover all the effeets, estate, and credits conveyed in 
“such deed of assignment; and the same to hold and dispose of 
“for the uses, intents, and purposes set forth in such deed of 
“assignment; which person or persons so appointed shall, by 
6 operation of law, have and enjoy all the rights and estates, and 
“be subject to all the duties, liabilities, and responsibilities that 
“appertain by virtue of such deed of assignment to the assignee 
“or assignees removed.” 


The action of the court in removing Fanny and Mary 
Sprague as assignees and trustees, and appointing Pomroy in 
their place was in continuance of the proceedings under the 
above statute commenced June 18, 1883, and was after notice 
by publication, so as to reach all parties interested. 

It certainly vested the legal record title to the stock in 
Pomroy, and authorized him to represent the stock at all 


meetings of the corporation. 
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Until Mr. Chafee, who had superior title as pledgee, inter- 
fered, Mary and Fanny Sprague as assignees, and Pomrey as 
their successor, had the voting power on this stock ; and, so 
far as Mary and Fanny Sprague are concerned, it nowhere 


appears that this right was ever disputed. 
Hoppin v. Buffum, 9 R. 1. 5138. 


The appointment of Pomroy as successor of Mary and 
Fanny in the assigneeship vested in him a complete title to 
the Quidnick stock by operation of law without any record 
on the books of the corporation. 

This was held with reference to a sheriff's deed in 

Lippitt V. Wood Paper Co.. 14 R I. 301. 

And in Sayles v. Bates, 15 R. 1. 342, 346. 


The language in the statute relative to sheriff's sales is that 
the deed shall vest in the purchaser “ all the right, title and 
* interest of the defendant.” 

The language of the statute applicable to this case is more 
effective, namely : “ Shall by operation of law, have and enjoy 
“all the rights and estates”. . . . “that appertain by 
‘virtue of such deed of ussignment to the assignee or assig- 


* neces removed,” 


vy 
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Some explanations as to the nature of these assignments to 
Mary and Fanny Sprague may be convenient. 

By the law of Rhode Island the assent of creditors to such 
an assignment is presumed. 
Smith v. Millett, 11 R. 1. 528, 538. 
Stone v. King, 7 R. 1. 358. 
Sadlier v. Fallon, 4 R. 1. 490. 
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It was early settled in Rhode Island that such assignments 
were valid even when they covered only a part of the debtors’ 
property and contained provisions for release of debts, and 
preferences. 


Spencer v. Jackson, 2 R. a 30. 


Moreover the actual assent of creditors was given prior to 
the institution of this present suit, and the benefit of the as- 
signments claimed by the creditors in the proceedings in the 
Supreme Court of Rhode Island to compel said assignees to 
file a bond and inventory, and for their removal in conse- 
quence of their neglect to comply with the order of said court 


and for the appointment of a new assignee in their stead. 


III. The relief prayed for cannot be had by reason of 
Equity Rule No. 94, and principles akin thereto. 


Because a stockholder cannot under such a bill set aside 
conveyances of the corporate property. 

The original bill was filed to obtain a certificate of stock 
from the Quidnick Company. 

In his supplemental bill Randolph alleged that the Quid- 
nick Company issued to him a certificate of stock four days 
after filing the original bill. 

Thus by his own showing he now has no right to proceed 
except as a stockholder. As such he asks to annul alleged 
proceedings of the corporation; he alleges nothing bringing 
him within the principle of Equity Rule No. 94. 

Taylor v. Holmes, 127 U. S., 489. 
Brewer v. Boston Theatre, 104 Mass., 378. 


Dunphy v. Traveller News, Asso., 146 Mass. 495. 


ag ey ® 


25 


IV. Randolph is estopped, as against the bona fide 
purchasers, for full value without notice. 


Randolph was charged with notice of the sale of these mill 
estates at public auction, which sales were largely advertised 
both in New York and in Providence, his counsel of record 
in this cause was present at the sale, and Randolph allowed 
the same to proceed without protest. He also had personal 


notice of all the proceedings in the State Courts. 


With such knowledge Randolph allowed the Union Com- 
pany to pay for the land so sold without objection, and there- 
after allowed the Union Company to sell to innocent parties 


without notice of objection. 


The Union Company, the purchaser from the Quidnick 
Company, acquired a good title to the lands because it was a 
bona fide purchaser for value. 


The estates were sold for a fair price, at public auction 


after full advertisement, and upon active bidding. 


Randolph should not be allowed, having this notice and 
entering no protest, to avoid these sales as against bona fide 
purchasers from the purchaser at said auction for full value 
without notice. 


No notice could be imputed to the Union Company and 
much less to the purchasers from it, by reason of the pendency 
of any bill between stockholders. 

The rule of lis pendens does not apply to these purchasers. 


Green v. Rick, 121 Penn. St. 130. 
Paine v. Root, 121 Ill. TT: 
Dovey’s Appeal, 97 Penn. St. 153. 
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V. The mortgage deed, special transfers of the Quid- 
nick stock to Chafee, and the assignments of April 6, 
1874, were properly executed. 


The bill denies the execution of the mortgage, but it is fully 
maintained in the answers. 

The bill admits impliedly .at the foot of p. 5 and top of 
p. 6, that the special transfers of Quidnick stock, Decem- 
ber 2, 1873 to Mr. Chafee were executed. 

The answers specifically allege their execution. 

Nothing whatever is said in the bill about the assignments 


of April 6, 1874, but they are set up in the answers. 


A. 


The Circuit Court having found the mortgage deed to be 
valid, has by necessary implication decided this question of 
execution affirmatively. 

The answers of Amasa and William Sprague and the A. & 
W. Sprague Manufacturing Co., filed in another suit and 
sworn to May 12, 1876, admit the execution of the mortgage 
and the assignments by all parties. 

Amasa, William, Fanny and Mary Sprague, and the A. & 
W. Sprague Manufacturing Company, in their answer in the 
case People’s Savings Bank et al.. v. Zechariah Chafee et als. 
ratify the substitution of Mr. Chafee’s name in the mortgage, 
and admit its execution and the execution of the assignments 
of April 6, 1874. 

“ His petition in bankruptey, filed on April 9, 1878, in 
‘which he stated on oath that he did not own any real estate, 


‘nor hold any interest in any real property except a leasehold 


a 


¢ 


‘that would expire in less than a month, though not a tech- 


* 


. 


‘nical estoppel as a defence of this suit, is at least evidence 
of the execution and validity of the instrument in question. 
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“In view of these facts which appear from the proofs and 
‘ pleadings of the complainants, we do not deem it necessary 


“ to review the mass of testimony offered,” ete. 


Dent v. Ferguson, 1382 U. &. 50-58. 


The execution of the special transfers of the Quidnick Co. 
stock, December 2, the next day after the mortgage was com- 
pleted, by Amasa, William, Mary, Fanny, and the A. & 
W. Sprague Manufacturing Co. to Chafee, in pursuance of the 
terms of the mortgage, is an affirmation of its execution by all 


parties concerned in it. 


B. 


As to transfers of the Quidnick Co. stock to Mr. Chafee 
December 2, in pursuance of the provisions of the trust mort- 
gage, the execution of them is substantially admitted by the 
bill, and is testified to by Mr. Chafee and Mary Sprague. 

William Sprague’s transfer of Quidnick Co. stock, Decem- 
ber 2, 1873, was by Amasa Sprague, his attorney, page 218. 

The authority of the attorney is not questioned in the bill, 
in referring to this matter, top of page 6. 

The mortgage of November, 1873, which stipulated for the 
transfer to Mr. Chafee of the Quidnick Co. stock and other 
stock, was acknowledged ,and thus ratified by William Sprague 
December 6, 1875, page 17. 

The power of attorney to Amasa Sprague from William 
Sprague, July 2, 1859, page 385, may well be construed to 
cover this transaction, as it contains the words “ and perform 
all my individual business ” ; and there is abundant evidence 
in the case to show that William and Amasa Sprague gave it 
this broad practical construction. William Sprague never 


repudiated the transaction an 1 never claimed the stock. 


217 
218 
223 


62, 64 
80, 81 


28 
C. 


The execution of the assignments of April 6, 1874, is 
assumed, proven in scores of places in the record and is 


nowhere denied. 
D. 


Finally, as te all of them, we adopt the language of Judge 
Colt in 
Moulton v. Chafee, 22 Fed. R., 27. 


‘‘ After the various acts going to show a ratification on the 
“ part of the grantors, added to the faet that all but a small 
“fraction of the creditors accepted in good faith the notes 
“issued under the deed, the length of time that has elapsed, 
“and the equities that have intervened, the proposition that 
“this instrument is void because unauthorized can hardly be 


“ seriously entertained in a court of equity.” 


Morawetz on Corporations, second edition, Sec. 630. 
Railway Companies v. Keokuk Bridge Co., 181 
U. S. 371, 38]. 


VI. Laches and Limitations. 


A. 


We refer to the answers setting up this defence for the pur- 
pose of showing that laches and limitations were insisted on. 
Randolph was a resident of Philadelphia, a creditor of 
Hoyt, Spragues & Co., of which William Sprague and Amasa 
Sprague were partners at the time of the suspension, and 
therefore had the opportunity and occasion of knowing 


about the matters here in controversy. 
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In 1875 he commenced his suit by writ of summons against 
Amasa and William Sprague in Rhode Island, and of course 
employed attorneys in Rhode Island for that purpose. 

At this time he was certainly put on inquiry, and the pre- 
sumption that he had full knowledge cannot be resisted. 

He did not issue his writ of attachment against this stock 
in dispute until August 14, 1882. 

Here was a delay of nearly nine years. 

It will not be questioned that Waterman knew of the deed 
cotemporaneously with its execution; in fact he was present 
at the meeting of the creditors and made no objection to it. 

He commenced no suit until 1882, also nearly nine vears 


after the mortgage in controversy was made. 


B. 


The question seems to be whether the fact hat in one case 
no attachment was made, and in the other no suit was com- 
menced for nine years will avail us, the complainant having 
proceeded with reasonable diligence after judgments were 


obtained. 


C. 


The property in dispute being personal property, all direct 
right of action or remedy for it against Mr. Chafee was 
barred before Waterman brought his suit, or Randolph took 
out his writ of attachment. 

By the Public Statutes of Rhode Island of 1882, C. 205 
Sec. 3, being a reenactment of the previous statute, all actions 
on the case, of account, detinue and replevin for this property 
were barred at the close of the year 1879. 


It seems to us that, as to the whole case, the Court can 
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3 | 
‘bp apply two of the three usual rules touching this subject mat- | 
H ter, namely : 
i “ First, the analogy of the statute and of the prescription | 
| “ which flows from the statute, and : 
ie * Second, the rule of laches. 
-H “ Third, it may also apply the statute directly to so much 
ik “of the case as comes through Waterman. 
if 
# D. 
hi Waterman and Randolph are both within the analogy of the 
statute barring any suit at law against Mr. Chafee on any 
claim to this stock after six years’ delay. 
In Carroll v. Green, 92 U. S., 509, the Court, p. 516, 
closed as follows : 
“Jf a claim like that of the appellees, sued at law, would 
“have been barred at law, their claim is barred in equity. | 
=f “This proposition is too clear to require argument or authori- | 
BY “ ties to support it.” 
} Now conceding that the roots of this bill in equity run | 
back to the beginning of the proceedings at law in 1882, we 
think it cannot stand any better, according to the broad 
1 principles of the equity courts, than if the law authorized 
Ra initiatory proceedings by bill and these had been com- i 
ie menced in 1882. | 
% But this aspect of the case comes out clearer looking at it 
‘ from the reverse position of the principles of prescription. 
The supposed strange condition of the law which, after 
carefully establishing Mr. Chafee’s title against any direct 
attack, would permit it to suffer by indirection, seems to be 


~ 


a 


il es A= ste rm 


disposed of by the following cases, in this court and in Massa- 
chusetts. 

In Chapin v Freeland, 142 Mass. 383, decided Sept. 8, 1886, 
the question being about some counters, which were chattels, 
the court said, pp. 386 and 387, as follows : 

‘“ What we do decide is, that, where the statute would be a 
“bar to a direct proceeding by the original owner, it cannot 
‘‘ be defeated by indirection within the jurisdiction where it is 
“law. If he cannot replevy, he cannot take with his own hand.” 

This Court, in Campbell v. Holt, 115 U.S. 620, decided 
Dec. 7, 1885, said on pp. 622 and 625 as follows: 

“ By the long and undisturbed possession of tangible prop- 
“erty, real or personal, one may acquire a title to it, or own- 
“ership, superior in law to that of another, who may be able 
“to prove an antecedent and, at one time, paramount title. 
“ This superior or antecedent title has been lost by the laches 
“of the person holding it, * * ™ What the primary 
“owner has lost by his laches, the other party has gained 


“by continued possession, without question of his right.” 


~ + + + . 


“It may, therefore, very well be held that, in an action to 
‘‘ recover real or personal property, where the question is as to 
“ the removal of the bar of the statute of limitations by a leg- 
‘‘islative act passed after the bar has become perfect, such act 
* deprives the party of his property without due process of law. 
“The reason is, that, by the law in existence before the 
“ repealing act, the property had become the defendant’s.” 

Therefore, before the proceedings of either Waterman or 
Randolph were commenced, Chafee had acquired by prescrip- 
tion a title good against the debtors, and therefore good as 


ayainst any person claiming under them. 
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“Nothing can call forth’ —a court of Equity — “ into 
“ activity but conscience, good faith, and reasonable diligence. 
“Where these are wanting, the court is passive, and does 
* nothing.” 
Brown v. The County of Buena Vista, 95 U.S. 1087, 
160. 


‘‘ Independently of any statute of limitations, courts of 
“equity uniformly decline to assist a person who has slept 
* upon his rights and shows no excuse for his laches in as- 
“ serting them. 

“ Speidel v. Henrici, 120 U. 8S. 377-387.” 


The terms of the rule and its reasons apply in cases of 
creditors’ bills with equal force (1) to unreasonable delay in 
commencing suit at law on the debt, (2) to unreasonable delay 
in prosecuting it to judgment, (3) and to unreasonable delay 
in commencing subsequent proceedings in equity. 

This seems to be recognized in 

Aldridge v. Muirhead, 101 U. 3S. 397. 


To get the facts and dates we look at the decision at the 
circuit in 
Muirhead y. Aldridge, 14 N. B. R. 249. 


Muirhead was the assignee in bankruptcy of one Thomas 
Aldridge, who had been insolvent for many years and whose 
wife Anne commenced purchasing real estate in 1861. The 
petition in bankruptcy was filed in 1873; and the bill was 
brought by the assignee against the wife to secure the real 


estate she had been purchasing. 
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The bill was in principle analogous to one brought by one 
judgment creditor in behalf of all; and the assignee was 
appointed in 1873, and proceeded so promptly that the decision 
was rendered on appeal at the circuit in 1876. 

The date of his appointment was analogous to the date of 
obtaining a judgment at common law on a creditor's debt. 

Yet this court on appeal dismissed the bill, perhaps not 
relying wholly on laches, in the following terms on p. 402: 

‘‘ After such delay we are not inclined to set aside what 
“has been permitted to remain so long undisturbed, simply be- 
“cause of an inability to explain with exact certainty from 
“what precise source the money came which went into the pur- 
“chase of each particular parcel of propérty.”’ 

Price v. Yates, decided at the circuit, western district of 
Pennsylvania, March, 1879, reported in Albany Law Journal, 
vol. 19, p. 295, was brought to enforce personal liability of a 
shareholder ; but the assessment of the comptroller had been 
delayed more than six years. 

The court held that, although this assessment was 4n es- 
sential preliminary to the action, yet the statute was a bar; 
and it applied the principle of Codman v. Hogers, 10 Pick. 
112. 

Indeed the principle governing the case at bar seems to be 
the same laid down for the equity courts in this case of Cod- 
man v. Rogers, in which it was held that, it is reasonable to 
require that a demand, which is a pre-requisite, be made with- 
in the time limited by statute for bringing the action. 

We presume that this case will be accepted as the settled 


law for the equity courts, and yet we refer for its recogni- 


tion to: 


Angell on Limitations, 6th edition, Sec. 96. 

Buswell on Limitations and Adverse Possession, 
Sec. 159. 

Wood on Limitations, Sec. 118. 


ee 
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; That laches is equally fatal at one stage as at another, is 

‘3 illustrated in Sebring v. Sebring, 43 N. J. Equity 59, found 

iF also in 10 Atlantic Reporter, 198. 

' ‘ ° ° . . ° 
aie Here the bill was dismissed by reason of six years’ delay in 
ft prosecution after it was filed. It was dismissible under the 
ay rule, but the chancellor said as follows, page 61 : 

: ] 


* The Court would, I think, be bound, in the absence of any. 


express regulation on this subject, and simply in the enforce- 


a 
a 


ment of a general principle of justice, to dismiss the com- 


° 
° 
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plainant’s bill in any case where it appeared he had been 


. 
° 


guilty of such extraordinary negligence as has occurred in 


“this case.” 
v The two rules are perhaps as well stated in Pomeroy’s Equity 


Jurisprudence, Vol. 1, Secs. 418 and 419, as anywhere. 


G. 


As to so much of this case as rests on Waterman's 


claim, we think there is a direct bar by the Statute of Limita- 


me tions. 
z [In Waterman v. Sprague Manufacturing Co., 14 R. 1. 43, 
ee there was a strong intimation, p. 46, that this defence could 


be set up by us. 


That we may set up the Statute of Limitations, seems to have 
been directly decided and held in the following cases and text 


books: 


Wood on Limitations, Sec. 41. 

Lord v. Morris, 18 Cal. 482, 490. 
McDowell vy. Goldsmith, 24 Md. 214, 230. 
Hodges v. Taylor, 57 Texas, 196. 
Schmueker v. Sibert, 18 Kansas, 104. 
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The law of Texas on this point is recognized in Evell v. 
Daggs, 108 U.S. 148-147. 

The complainant made allegations in the bill, p. 4, that the 
Sprague corporation orally revived the indebtedness. 

The evidence put in by complainant on this point is from 
Amasa Sprague, p. 178, and Waterman, p. 210. 

Amasa Sprague entirely fails to fix any period when his 
interviews with Waterman took place ; and Waterman’s testi- 
mony in connection with cross-examination, at the foot of 
p. 219, is equally indefinite as to whether it was in 1875 or 
1878. 

The whole testimony is also equally indefinite as to whether 
the obligation was recognized as that of Amasa Sprague per- 
sonally, or of this particular corporation. 

Waterman testifies that Amasa Sprague meant * the man- 
ufacturing firms,” but he fails to give any conversation which 


sustains this. 


H. 


Waterman’s presence at the creditors’ meeting without 
objection, and his recognition of Chafee by asking him for 
payment, operate especially as against Waterman’s share in 
this case, on the ground not 

1. Of estoppel, nor 

2. That he had thus become a party to the deed itself ; 
but 

3. By acquiescence. 

This acquiescence has force in equity as fortifying the 
defence of laches, both giving it strength in all cases, and 
authorizing the court also in particular cases to shorten up 


the usual period. 
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Where the ground of objection is, as at bar, purely of con- 
structive or technical fraud, and is claimed therefore to turn 
on mere details of the method of doing, acquiescence may 
well be regarded as effectual. 


Pomeroy’s Equity Jurisprudence, Sec. 816. 


A leading case is Ex parte Stray, 2 L. R. Ch. App. cases 


374. 


In conclusion : Both Waterman and Randolph, knowing of 
the execution of the deed at a time when either of them, as the 
bankrupt law then stood, could have broken it up, and knowing 
that the deed ‘as intended tu promote equality among credi- 
tors, as was also the bankrupt law, and knowing that, if the 
mortgage was not allowed to stand, bankruptcy would intervene, 
and that they would only get their proportions of the exiate, 
delayed action until after, in 1878, the bankrupt law was re- 
pealed, and until after the claims of the other creditors were 
laryely barred by the Statute of Limitations, and now seek to 
defeat the equality among creditors which would have been the 
result of hostile action within any reasonable time after the 
execution of the mortgaye, and by defeating that equality to 
take trom the other creditors, not only sufficient tor the Full 
payment of their debt, but an estate worth several hundred 
thousands of dollars. 

This delay seems too full of inequitable results to be borne 
with by this Court. 


VII. Randolph as a Creditor of the firm of Hoyt, 
Spragues & Co., has no Interest. 


A. 


All parties agree that each of the Spragues was liable for 
the debts of the A. & W. Sprague Manufacturing Co., although 
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we question the method of proceeding by Waterman. (See 
pp. 13-14 ante.) 

See Quidnick Co.s answer, rec. p. 83, proceedings on 
Waterman’s execution, rec. p. 20, Joslin, rec. p. 439, and the 
statutes fully recited in Bank v. Francklyn, 120 U.S., p. 747. 


B. 


The stockholders stand somewhat like joint and several 
sureties in those states where judgments must be obtained 
against the principal before proceeding against the surety. 

The language of the statute, as given in Bank vy. Franck- 
lyn, p. 752, is “ jointly and severally liable.” 

Therefore, whatever its nature in other respects before judg- 
ment obtained, the liability ranks against individual property 
as an individual liability, ir. preference to those of partner- 
ships. 

Randolph was only a creditor of the partnership of Hoyt, 
Spragues & Co. 

At the time the mortgage at bar was made, it was under- 
stood that Hoyt, Spragues & Co. would take care of their own 
liabilities, pp. 179, 453, 454. 

Mary, Fanny and Amasa Sprague had no liabilities except 
as stockholders, pp. 353, 354, 513 and elsewhere. 

All the estate which passed under the mortgage was not 
sufficient to pay the debts secured by it, and after applying 
the 4,022 shares of Quidnick Co. stock upon them, there will 
still be a deficiency, p. 534. 

The rule of priority of individual creditors on individual 
assets is everywhere recognized in bankruptcy and insolvency 
proceedings, and in this Court by the rules of equity. 

Partly on this account, in Micou v. National Bank, 104, 


U. 8S. 530, this Court refused to disturb an arrangement by 
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de 
oe which individual property was applied to guardianship liabil- 
e ities, recognizing, p. 543, that the same marshaling would 
oo have resulted, if proceedings in bankruptcy had been season- 
ie ably taken. 
ae So in Murrill v. Neill, 8 Howard, 414, 426, the rule is laid 
aie down in the broadest terms. 
at This case was not one of insolvency or bankruptcy, nor of 
ie winding up a partnership, but an attempt to secure the aid of 
‘ei the court sitting in equity to withdraw. contrary to this equit- 
ne able rule, individual funds from individual creditors for part- 
Aa nership debts. 

See also MeGinty v. Flannagan, 106 U.S. 661, 662. 

We do not mean that, if we were the actors, this Court, ex- 
rig. cept in marshaling of both partnership and individual assets, 
ie would exclude a partnership creditor who had obtained a legal 
nF right as against individual assets, but only that it will not, in 
st behalf of other actors, violate this rule of equity, 
dine: The alternative of the mortgage at bar was bankruptcy ; 
Th in the event of which Randolph certainly would have received 
ae no benefit from the assets here in dispute. 
ce ‘According to the rules of equity therefore, whether the 
oh words are used in their strict or in their broad sense, he had 
ey no real interest in these assets. 

., The Supreme Court of Rhode Island has repeatedly laid 
ie down the general principle. | 
Colwell y. We ybhosset Nat. Bk., R. I. Index CC, p- 
é 89, decided July 14, 1888, to appear in 16 R. 1. 
Pas affirmed, R. |. Index DD 181. 


The full extent of our claim seems to be recognized in 
Smith v. Selz, 114 Ind. 229. also found in 16 N. E. Rep. 524. 


That case involved the setting aside of a conveyance 
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claimed to be fraudulent. A large portion of it related to a 
question of pleading; but the court said : 
“ If the setting aside of a conveyance results in no benefit 


* to the creditors, and does nothing more than merely harass 


° 


* the parties to it, or if the debtor has no substantial interest 
‘in the property conveyed, a Court of Equity will refuse to 


** interfere.” 


VIII. The Instrument of Nov. 1, 1873 not Fraudulent. 
A. 


We will show hereafter that there is no opportunity for 
claiming that this instrument was tainted with any intended 
fraud. 


B, 


Tn common with the other castern New Imgland States, the 
law of Rhode Island does not favor the multiplication of frauds 
hy construction of law. 

It is said to be the law of Kugland, Maine and Massachu- 
setts, that except under extraordinary circumstances, there 
are no constructive or technical frauds with reference to 
mortgages. 

Brett v. Carter, 2 Lowell, 459. 
Justice Strong in Miller v. Jones, 15 Nat. Bank. 
Reg. 154. 


We find a very late’expression in England in 1886, as fol- 
lows: 

‘* When learned judges have said that, if the necessary 
‘“ result of a settlement is to hinder creditors, it must be 


* taken to have been executed with that intent, this observa- 


* * 
aoe ee. 
Se ct. 
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“tion must be taken as applied to the character of the par- 
* ticular case in which it was made.” 

Grantham, J., in ex part Mercer, L. R. 17 Q. B. D., CG. A., 
290-295. 

ln the opinion of the Master of the Rolls, Lord Esher, in 
this case, will be found a clear statement that in England, 
except in cases of purely voluntary CONVEVAanNnces, there are no 
constructive frauds. 

See also Godfrey v. Poole, L. R., 15 App. Cas., 508. 

* For many years past the tendency has been, in England 
‘and in the United States, to consider the question of fraud 


“asa fact for the jury under the instruction of the court.” 


Warner v. J orton, 20 Howard, 460. 


ln harmony with this tendency are 
Cook v. Corthell, 11 R. 1. 482, where the terms of 
the mortwage will be found on p. 484. 
Williams v. Briggs, AVR. 1. 476. 
Williams v. Winsor, 12 Re 1. 9. 


lu Williams v. Winsor, 12 RB. 1, p. 12, the Court says as 
follows : 
* While in some States a mortgage containing a power to 


* sell end replace, or where the mortgagor retains possession, 


‘has been held to be therefore void, such has not been the 
* «loctrine of the courts in this State. Here, the question 
‘“ whether such a mortgage is fraudulent or not is a faet for 
“the decision of the jury, upon the circumstances and evi- 
* dence in the particular case.” 


The rule in Rhode Island seems clearly declared to the full 


extent of this paragraph, as early as 1859, in Mivhtingale v. 
Harris, 6 R. 1. 3821, where the Court said as follows, p. 329 : 


* Without doubt, an assignment for the benefit of creditors 
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‘* may contain a clause so plainly indicative of the fraudulent 
* intent pointed at by this statute, as to carry its death-wound 
“upon its face; such as a gratuitous provision out of the 
* assigned property for the insolvent assignor or his family. 
* Except, however, in such glaring cases, incapable of any 
* just or honest explanation, we should be departing far from 
‘the usage of well-instructed courts of any sort, and espec- 
‘‘ jially of Courts of Equity, if we should attempt to pronounce 
* upon the intent of the maker of any instrument without the 
* aid of all those facts relating to the subjects and objects of 
“ his conveyance, which, by placing us in the precise point of 
* view from which he contemplated his act, will enable us to 
“ascertain what he intended by the language he used, and, 
‘ consistently with that language, why he intended it.” 

In Gardner v. The Commercial National Bank. 15 R. Sg 155. 
some (/icta in this opinion were criticised. 

The criticisms were also only dicta, and the actual decision 
in Gardner v. The Commercial National Bank did not coutra- 
vene the earlier case, as the opinion closed as follows, p. 176: 


“The demurrer raises simply the questions, whether the 


7 
° 


earlier assignment, taken simply by itself, without explan- 


* 
e 


atory allegations or proofs, is to be regarded as valid.” . 
In Austin v. The Sprague Manf. Uo., 14 R. 1., 464, these 
two cases are explained. 

Referring to Gardner v. The Bank, the court says, p. 478, 
that the court finally held, although no reported opinion, 
complainants were “entitled to prove that the discretionary 
“powers contained in the trust deed made to them were 
“consistent with an honest intent, and were not inserted in 
“the deed for the purpose of hindering, delaying or defrand- 


“ing creditors. 


C. 


Also a liberal poliey Was earl established in Rhode Island 
in favor of conveyances based on a rule of equality among cred- 
tors. 

The citations apply in terms to assignments ; but the princi- 
ples are broad enough to cover mortgages when their purpose 
is a veneral funding of liabilities like that at bar. 

1. Spencer v. Jackson, 2 R. 1. 35, decided in 1801, states | 
at the outset that ‘“‘as a matter of wise legal policy these 


‘assignments have been favored.” 


The court continues that Halsey v. Whitney,4 Mason, 206, 
decided in 1826, was adopted as the law of Rhode Island. | 
Then comes an account of Burgess v. Boon, and of Dockray | 
v. Dockray, decided in 18390 and 1850, which cases elaborated 
the doctrine of Halsey v. Whitney. 
The court continues as follows: 
“The rules laid down in these decisions constitute the 


“settled law of this State.” 


ee 
cee 


yi We live ma mereantile and manufacturing community 
nes and have 110 bankrupt law, and a contrary Course would ruin 


nn the busine NX of the State.’ 


D. 


The following special phases of the loeal law of Rhode | 
Island deserve to be noted : 


1. By Publie Statutes, 1882, Chap. 176, the ordinary right 


of redemption for a mortgagor is fixed at three years, and the 


right of the mortgagee to file a bill to foreclose is also recog- 


nized. 


i> 
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p 2. It is the general rule that the right of redemption, either 


of real or personal property, may he sold On execution. 
Anthony v. Shaw, 7 R. L. S75. 


De Wolf Vv. Murphy, 11 R. l. H30. 


+) 


4. The equitable right of the debtor may be seized in 


equity and applied to the debts of nonassenting creditors. 


Also it is held that an express reservation to the debtor of 
} so much of the estate as is not required for the payment of 
his debts, and indeed of the proportion of the dividends which 

would come to dissenting creditors if they assented, is valid. 


Smith v. Millett, et als. 11 R. 1. 528, 5382 Bis 4 


us iit 


| E. 

The instrument of November R 1873, ix a COMMON law mort- 
yage. 

| On this point we need cite only: 

| Chafee v. The Fourth National Bank, 71 Me.,. 522. 

| De Wolf v. Spraque Many. Co., 49 Conn., 318, o2vU, 

| and cases therein referred to. 


Austin Ve Sprag te Mant. US. 14 R. in p. 476. 


It is sufficient for practical purposes that the nature of this 


instrument involves the following distinctions. 
1. If it were an assignment for the benefit of creditors, 
' the cases cited p. 25, supra, show that assent of creditors to 


it would be presumed in Rhode Island. 


See also Smith v. Millett, 12 R. 1. 59, 61. 


Jonsequently, if it had heen an assignment, and if any one 


sought to avail himself by a ecreditor’s bill of the debtor’s 


equity in the property assigned, it would be necessary for 


Term ia US? eee, cena: 
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creditor who accepts, is more flexible. 
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him to proceed on the presumption that all creditors except 


himself had accepted, while in fact that presumption might 


prove not to be true. 


But being a mortgage, it became operative only as creditors 


‘came in under it, and only to the extent of their claims.” 


Austin v. Sprague Mant. Co., 14 R. 1. 480. 


Consequently, at all times a creditor who had not assented 1 
might seize the equity of redemption, subject to the claims 
of creditors who had assented, thus acquiring a definite inter- 


est ; because that is always certain which ‘can be made cer- 


tain. 
Therefore the assenting creditor assents freely, because the ' 
non-assenting creditor may attach freely. 
Another distinction arises. 
r 


2. Itis, that an assignment contemplates a“ winding up,” 
and its proper purpose ‘in law is limited accordingly. 
A mortgage, both by its nature, and because also it is a 


urelv voluntary arrangement between the debtor and each 
| ; : g 


3. We do not forget in this connection that the mortgage 
was made for the benefit of all creditors who might accept it, 
and that therefore, possibly under the statutes of some states, 
it would be subject for certain purposes to the rules governing 


assignments. 


eee - - 


We believe, however, that there is no question arising on 
this record which renders it necessary to follow out such 
statutes. 

We are also aware that there have been extreme cases, in 


which mortgages were in spirit and purpose assignments 


fraudulently put in the form of mortgages. | 


But there is no pleading nor proof in this case of a fraudu- 
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lent purpose of executing an assignment under the guise 


of a mortgage; so this does not need to be discussed. 
Neither would this suggestion be admissible except in con- 
nection with any actual fraudulent intent, which we will here- 
after see this case does not permit. 
Also, however this may be, the practical distinctions ex- 
plained under Nos. 1 and 2, necessarily arise from the mere 


fact that this is in form a conditional deed or mortgage. 


Ff, 

The status of the Bankrupt Laws it the United States has 
ilx force asx an eristinyg fact. 

l. The Bankrupt statute of March 2, 1867, Chap. 176, 
Sec. 39, Statutes-at-large, Vol. 14, p. 536, was in force until 
June 22, 1874. 

Therefore as a fact and an existing circumstance, the 
mortgage could not have stood, if it had met the active dis- 
approbation of any portion of the creditors; and all parties 
concerned knew this. 

“T asked, dering the argument, why proceedings in bank- 
* ruptey had not been taken, and the only answer was, that 
“it was desired to try the validity of the deed. Jf this 
” appe al were to succeed the result would be, that one creditor 
” would he paid in full, and the other creditors entirely left out, 
** which is exactly that which the app llants now complain OF} as 
* unjust.” 

Lord Justice Giffard in 

Alton v. Harrison, L. R. 4 Ch. App. Cas. 622, 626. 


9 Wealso cite the statute soon after enacted, that of June 
22, 1874, Chap. 390, Secs. 1 and 17, 18 Statutes-at-large, pp. 


178-182, as indicating the tendency of the law. 
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$y it the court might permit the assignee to carry on the 
business under its direction for nine months, if approved by a 
| majority in value of the creditors. 

3. This includes the composition section, by virtue of which 
the court, has time and time again approved many arrange- 
ments “ coercing ”’— if that is the proper word—the minor. 
ity of the creditors into extensions of their debts with secur- 
ity of various kinds, more or less good, for periods more or 
less long or short. 

F 4. The Court cannot shut its eyes to this reflected light, nor 
to this legislative indication of the modern growth of indus- 


tries, demanding of the courts, independently of any statute, 


a liberal recognition of arrangements like those at bar, as 


. er 


necessary, just, honest and therefore lawful. 


GQ. | 
The deed was free from any actual fraudulent intent. 


1. ‘That there is no such intent is specifically maintained 


{ 
| in the answers, pp. 64, 81, 82. 
| These cover the transfers of the Quidnick Go. stock to Mr. 
‘i Chafee, p. 66. | | | 
F The reasons for these separate transfers of stock are given 
in these answers and in- this abstract, p. 4, and explained in 
Austin’s case, 14 R. |. 464, 487. 
So far as the parties here are concerned the mortgage itself 
| passed the entire equitable interest, and the transfers were 
i mere matters of form. 
2. These allegations in the answers as to bona fides were | 
prudent, but there are no allegations in the bill calling them 
out. 


All the bill alleges is on p. 6,that the transfers are void, 


¢ 


d 


ere 


em 


oid, 


47 


‘both by the general law and by the provisions of the Gen- 
“eral Statutes of Rhode Island, Chap. 162, section 1, and of 
“* Public Statutes, Chap. 173, section 1.” 

“A mere allegation of fraud in general terms, without stat- 


* ing the facts on which the charge rests, is insufficient.” 


Hazard v. Griswold, 21 Fed. Rep. 178-179. 


4. No fraudulent intent, even though the grantee was cog- 
nizant of it, unless he also participated in it, affects him. 
Huiskamp v. The Moline Wagon Co., 121 U. 8. 310- 
319. 
emerson v. Senter, 118 U. S., 1, 10. 


This is declared to be the law of Rhode Island. 


Nichols v. Reynolds, 1 R. 1., 30-37. 
Spencer v. Jackson, 2 R. 1., 35, 46. 


4. As each creditor accepts, a separate and distinct trust 
in his favor, not before in existence, springs up, and he is 
not prejudiced by even the guilty participation of the trustee. 

Brooks vy. Marbury, 11 Wheaton, 78, 90. 
Emerson v. Senter, 118 U. 3., 1, 10. 


The Spragues testify freely to their own fraudulent inten- 
tions; but there is not a line to show that any creditor, or 
his attorney, shared this, if it existed. 

5. Nowhere does the testimony concerning the gathering at 
Mrs. Sprague’s house the night Mr. Chafee accepted the trust, 
show that any actual fraudulent intent was ever brought to 
his knowledge He had too much else on hand. 

6. The opinion at the circuit found that the facts in this 


case do not differ materially from Austin v. The Sprague 


he 


2 haa 
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Manf. Co., and referred twice to the opinion in Moulton v. 
Chafee, 22 Fed. Rep. 26. 

The pleadings and proofs in Moulton v. Chafee, are part of 
this record. 

In Moulton v. Chafee. the court said, p. 28: “% The evidence 
“ shows that the conveyance to Chafee was made in good 
“ faith.” 

Cherefore, taking it all together, it is evident the court 
below found there was no fraudulent intent. 

So in Chafee v. Fourth National Bank of New York, 71 Me. 
514, 529, the court repudiated this suggestion of an actual pur- 
pose to defraud creditors, as appears in the extract, p. 51 of 
this brief. 

In Stafford National Bank v. Sprague, 17 Fed. Rep. 784, 
the court, p. 792, admitted that “the motive of the debtors 
‘‘and the assenting creditors was not tinged with bad faith.”’ 

7. Randolph put in much evidence indicating a claim of 
double motive, first to secure the funding arrangement, and 
second to prevent certain attachments. 

On p. 3 of this abstract, we have met this latter on the facts. 

But a mere desire to defeat attachments does not taint. 

The cases and authorities on this point are innumerable. 
Hartshorn v. Ames, 31 Me. 98. 

Pike v. Bacon, 21 Me. 286. 

Pickstock v. Lyster, 3M. & S. 371. 

Wait on Fraudulent Conveyances, 2nd edition, 21, 
435. 

Burrill on Assignments, 5th edition, sec. 336. 

Bump on Fraudulent Conveyances, 3d edition, 187 
and 396. 

Brooks v. Marbury, 11 Wheaton, 78, 98. 

Halsey v. Whitney, 4 Mason, 206. 
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There being no actual fraudulent intent, does the law declare 
this honest instrument constructively void ? 

1. The rule in Robinson v. Elliott, 22 Wallace, 523, offiirmed 
in Means vy. Dowd, 128 U.S. 273, is that the creditor must 
take care in making his contract, that “it does not contain 
‘provisions of no advantage to him, but which benefit the 
‘* debtor and were designed to do so and are injurious to other 


b 


* creditors ;” and also that the law “ will not allow the creditor 
to make use of his debt for any other purpose than his own 
indemnity.” 

It is not enough that the instrument contains provisions 
which benefit the debtor, but they must also be of no advan. 
tage to the creditor. 

The creditor is allowed to make sure of his own indemnity. 

How is it to be determined what provisions are of no 
advantage to the creditor and unduly benefit the debtor? 

* All the facts surrounding the transaction are to be taken 
“into account collectively.” 


Sleeper v. Chapman, 121 Mass. 404-409. 


In other words the whole is to be searched, and proper 
weight given to surrounding circumstances, all as was done 
with reference to this mortgage in Austin v. the Sprague Manf. 
Co. This is the settled policy of Rhode Island, explained in 
the case last named and established by the cases already cited 
in this brief, pp. 40-48. 

Some of those circumstances were as follows : 

By reason of a panic so universal that everybody takes 
cognizance of it, the values of manufacturing property were 


nominal. 
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The complicated nature of the assets appears from the re- 
port of the committee, p. 449 to 456. 

The effect of ceasing to operate, is well explained on p. 457 
and 464 and elsewhere. 

The assent of the mass of creditors, involving so many and 
so large an amount, and the fact that none actively dissented 
at the time, form a cotemporanevous practical judgment in 
favor of the justice and wisdom of the arrangement. 

The length of time the matter was under consideration,— 


in all nearly a month,— the publicity, the large interests of 


the members of the committee,— King alone being a credi- 
tor for $232,000, p. 459, the care taken by them in consulting 
eminent counsel at Boston and New York, p. 460, that the 
instrument was more the work ofthe creditors than of the 
debtors and that every line of it was carefully considered, 
carry in connection with the other circumstances a weight in 


its favor difficult for any court to overcome. 


I. 


This mortgage has been before the courts in the following 
Cases - 

Austin v. The Sprayue Manufacturing Co., 14 R. I. 
464. 

Chafee v. Fourth National Bank, 71 Me., 514. 

De Wolf v. The Sprague. Manufacturing Co., 49 
Conn. 282. 

Stafford National Bank v. Sprague, 17 Fed. Rep. 
784. 

Chafee v. Blatchford, 6 Mackey’s Reports, 459. 

Moulton v. Chafee, 22 Fed. Rep. 26. 
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Kach of the two decisions at the circuit followed substan- 
tially the court of the state in which each was rendered. 

The cases in Connecticut and the District of Columbia were 
adverse to the mortgage, while those in Rhode Island and 
Maine sustained it. 

In the case in the District of Columbia, p. 475, the court 
dismisses carelessly the case from 71 Me., saying that it did 
not touch the question of validity. 

On the other hand, the Maine court said, p. 529. 

“It is also urged that the assignment was made for the 
“ purpose of defrauding creditors. It is a sufficient answer 
‘‘ to this argument to say that, in our judgment, the evidence 
“ does not support it. The assignment appears to have been 
‘* made openly, upon consultation with the creditors, and upon 
‘* their recommendation ; and we think it may well be doubted 
“ whether a better arrangement for the creditors could now be 
“ made, if the work should be gone over with again.”’ 

It does not appear whether or not, in the particulars now 
essential, the law of Connecticut is assimilated to that of 
Rhode Island; but the law of Maine is. 

The decision in Maine was made December 20, 1880 — be- 


fore this controversy was initiated. 


J. 


Coming to the construction of this deed with reference to 
alleged legal fraud, we claim especially the application of 
three familiar rules, namely : 

1. That fraud is not to be presumed ; 

2. That an instrument is to be construed rather to main- 
tain it than to destroy it; and 
8. That all parts of it are to be taken together. 
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In the attacks on this deed all of these rules have been vio- 
lated and the reverse of each pushed to extremes. 


K. 


This instrument was not one for winding up, but for funding. 

Pp. 1 and 2 of this brief show, that at the time it was 
made, all parties regarded the estate as solvent. 

Indeed the brief for the complainant in the circuit in this 
case states, p. 9, as follows : 

“The estate was known to be solvent by the parties to the 
“instrument on both sides at the time it was pretended to 
‘‘ have been made, namely, Dec. 1, 1873.” 

The parties were known to be insolvent in one sense; they 
were not able to meet liabilities as they matured; but they 
were supposed to be solvent in another sense, that is, to have 
ample assets to meet them after the panic subsided. 

Therefore this mortgage was made to extend and fund. 

* When we look out of the trust deed, as we must, in order 
“to find any fact on which to base a suspicion of fraud, we 
“find a distinct and well-defined plan for going on with busi- 
“ness and paying debts. We may charge infatuation and 


“folly ; but we cannot charge fraud.”’ 


Curtis v. Leavitt, 15 N. Y. 9, 129. 


There are in this mortgage no provisions essentially differ- 
ing from like provisions in all well drawn railroad funding 
mortgages throughout the United States, and in all well 
drawn like mortgages given by manufacturing corporations 
in eastern New England. 

All of these provisions have been for nearly two genera- 
tions in eastern New England availed of by the legal pro- 


fession without the slightest doubt of security, especially ever 
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L. 


since the opinions of Story in Mitchell vy. Winslow, 2 Story, 
630, and of Judge Weston in Brinley v. Spring, 7 Me. 241, and 
the decision of Chief Justice Shaw in Foster v. The Saco 
Manf. Vo., 12 Pick. 451. 


1. One yround of attack is, that the mortyage combined 


individual and corporate property, and individual and eorpor- 


ate debts. 


In De Wolf v. The Sprague Manufacturing Company, 49 


Conn. 282, the court heard the bill on demurrer: and so 


proceeded on a hypothesis on this point, which the facts defeat. 


This is conceded by Judge Shipman in Stafford Bank v. 


Sprague, 17 Fed. Rep. 792. 


2. Wealso have the fact that Mary, Fanny and Amasa 


Sprague had no individual liabilities except as stockholders 


of the Sprague Manf. Co.; and no individual creditor of 


William Sprague or of the firm of A. & W. Sprague appears 


to complain. 


3. And as already shown, Randolph being only a partner- 


ship creditor, had no right to complain of any detail concern- 


ing the method in which William and Amasa Sprague applied 


their individual property to the discharge of their individual 


liabilities. 


4. As to corporation creditors, like Waterman, the evi- 


dence shows that all parties believed 


and it is not yet dis- 


proved — that this combination gave them the benefit of a 


large surplus of individual assets. 


5. “It is solely a question under the assignment, between 


“the different classes of creditors, when they come to claim 
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“ distribution, a question with which those claiming adversely 


“to the assignment can have no concern.” 


Reed v. Baylies, 18 Pick. 497, 500. 


6. This was considered with reference to this same mort- 
gage in Austin v. The Sprague Manf. Co., 14 R. 1. 464; and 
on p. 487, the court said : 

“Tt will be time enough to consider this matter fully when 
‘some creditor shows that he sustains or has reasonable cause 


“to fear a damage on this account.” 


mM. 


The only other point made by the Supreme Court of Con- 
necticut against this mortgage in De Wolf v. The Spraque 
Manf. Co., is that appearing on p. 324. 

The court SU s that the trustee is authorized hy it to operate 
the mills ** for a period of time limited only hy the trustee's 
‘+ discretion,’ unless on: “fifth in amount of the holders of the 
notes issued and outstanding under the deed intervene. 

A fair examination of the terms of the deed shows that 
this construction is not correct. 

1. Werefer to the rule, that the whole instrument is to be 
taken together. 

The clause objected to, rec. p. 13. is one of three framed 
for the protection of the creditors ; and the powers given by 
it are not primary and independent, but incidental to such 
protection. | 

2. The right to take possession given by this clause, in 
connection with the clause preceeding it providing that the 
mortgagor shall retain possession until default, leaves the 


matter as at the common law in New England, that is to say, 


; 
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the mortgagee —in this case the trustee — under the ordi- 
nary form of mortgage may take possession at his discretion. 

Therefore it is clear that no complaint can be made by any 
person of the right reserved here for the mortgagee to take 
possession. 

3. The mortgagee having taken possession, comes the 
question whether or not he may be permitted to operate the 
mills. 

Not to permit him to operate would have been in this par- 
ticular case an irreparable mischief to the property —see the 
testimony at various points, especially of Henry Howard, rec. 
pp. 457-458. 

4. We will show that the Connecticut court is mistaken 
in its proposition that the trustee’s discretion was limited 
only by the action of one-fifth of the secured creditors ; but 
that this was an essential element in the court’s conclusions 
is apparent from its general reasoning, as also from the 
peculiar character of the cases cited by it. 

The following cited by it on p. 326, namely: De Forrest 
v. Bacon, 2 Conn. 633, Kendall v. The New England Carpet 
Co:, 13 Conn. 883, Woodward v. Marshall, 22 Pick. 468, 
Foster v. Saco Manf., Co., 12 Pick. 451, Janes v. Whitbread, 
11 C. B. 406, (73 E. C. L. Rep. 406), were all cases where 
the assignees or mortgagees were given “ discretion ”’ to con- 
tinue the manufacturing for the purpose of working up stock 
on hand, and for that purpose to purchase new material. 

Some of these cases involved assignments for the benefit 
of all creditors, some, mortgages of part of the property, and 
some, mortgages of the entire property, for the benefit of cer- 
tain creditors; and yetin every case the instrument was sus- 


tained. 
The mortgage in Foster v. The Saeco Manf. Co., is the 
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same sustained by the court in Brinley v. Spring, T Green- 
leaf’s Rep. 241, where its details are fully given. 


’ 


Now in all these there was a “ discretion ” and a possibil- 
ity of loss,—indeed of an entire loss. Therefore it is evident 
that the point on which the Connecticut court turned was the 
fact that, as it understood, the discretion given the trustee 


under this mortgage was unlimited in time. 


5. "“urning again to the clause, Rec. p. 13, the words are 
“before default or breach as well as after.” 


Looking at the rules of construction already cited by us, it 
seems quite plain the clause had in mind taking possession 


and operating before default and not after. 


The sequence of the words is to be noticed. The word 
j 


5° 


‘‘enter”’ immediately follows the word “ after.” 


The scrivener who drew the mortgage knew, of course, 
that after default the trustee had a right to enter, and evi- 
dently supposed that after default the trustee, being also a 
mortgagee, and not a mere trustee for the purpose of winding 
up the property, might with propriety according to the neces- 
sity of circumstances temporarily operate the property. 

“There are circumstances where a trustee must exercise 
“the discretionary powers of an absolute owner, otherwise 


‘‘ great loss might happen to the estate.” 


Perry on Trusts, Sec. 476. 


“ And so it is a rule of equity that a trustee may safely do 
‘¢that, without a decree of the court, which the court, on a case 
‘¢made, would order or decree him to do.” 

ldem. 
Woodward v. Marshall, 22 Pick. 475. 
Burrill on Assignments, Fifth Edition, Sec. 896. 
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Therefore the scrivener understanding that the trustee 
after default could enter and, under some circumstances, 
operate, made provision that he might do so before default, 
“as well as after,” that is to say, “in the same manner as 
*¢ after.” 

6. The position of the Connecticut court that the clause 
requiring the action of one-fifth is not concurrent, is incorrect 
and indeed startling. 

Probably very few well drawn mortgages intended to 
secure a large number of persons, made within the last 
twenty-five years, omit to contain this clause almost lotidem 
verbis, 

In First National Ins. Co. v. Salisbury, (130 Mass. p. 305,) 
the Court held that this was merely cumulative to the gene- 
ral right to foreclose. 

We affirm that, from the decision of Justice Curtis in 18d7 
in Hall v. the Sullivan Railroad Co., (21 Law Reporter, p. 
138,) to the present time, no case to the contrary can be 
found in the jurisprudence of the United States. 

These cases are so numerous that we will not burden with 
a citation of them, referring only to one case by way of ex- 
ample, Alexander v. The Central Railroad of Lowa, 3 Dillon, 
p. 487, where the Court ruled as follows, p. 489: 

‘ The authority in the deed of trust to the trustee, on de- 
“ fault of the payment of interest, and upon the written re- 
“ quest of a majority of the bondholders to take possession 
“ of the road, to operate it and receive its income, and on 
‘‘ three month’s notice to sell the same, and divide the pro- 
“ceeds of the sale pro rata among the bondholders, is a 
“ cumulative remedy for the benefit of mortgage creditors, 
“ and does not exclude their right to resort to the judicial 
“ tribunals for a foreclosure.” 
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In Chicago & Vincennes R. R. Co., v. Fosdick, 106 U.S. 


47, there were similar clauses; but, concerning the right to 
foreclose, the court said, p. 68, as follows : 


“ This right belongs to each. bondholder separately, and its 


‘“ exercise is not dependent upon the co-operation or consent 
‘of any others, or of the trustees. It is properly and strictly 
‘enforceable by, and in the name of, the latter, but, if nee- 
“essary, may be prosecuted without and even against them. 
*‘ It follows from the nature of the security, and arises upon 
‘‘ its face, unless restrained by its terms.” 

The same point is ruled on this particular mortgage in 
Austin v. The Sprague Many. Co., already cited, on p. 485 
as follows: 

‘Suppose then the trustee and one-fifth of the creditors 
‘ should take no steps for a sale after default, but allow the 
“business to go on, endangering the margin that might 
‘‘remain for non-assenting creditors, what could the latter 
“do? Clearly they could apply to the court for an order of 
“ sale.” 

7. The Connecticut court relies strenuously on Owen v. 
Body, 0 A. & K. 28, (81 E. C. L. Rep. 254) and the cases 
which flow out of it. 

It is not necessary for us to consider how far this case is 
shaken or strengthened by the later cases of Janes v. Whithread, 
11C. B. 406 (75 E. C. L. Rep. 406,) Coates v. Williams, 7 Exch. 
205, Spencer v. Slater. 4 (). - a 15, Cox v. Hickman, *® 
House of Lords Cases, 268, Boldero v. The London Co.. 5 
Exch. Div. 47, Bodley v.Goodrich, 7 How. 276. 

So far as Owen v. Body, was based on the notion that these 
arrangements involved the creditors as possible partners, it 


was fully overruled in England in Cox v. Hickman, ante, and 
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is not the law of Rhode Island, where the court, as early as 
1880, approved Coz v. Hickman. 
Boston Smelting Co., v. Smith, 13 R. 1. 27-32. 


There may be assignments of the whole or a part of a 
man’s estate for the benefit of the whole or a part of his 
creditors, and there may be mortgages of the whole for the 
benefit of all or a part of his creditors, or mortgages of a 
part for the benefit of one or the other; and cases holding 
that either of these four classes are fraudulent are not always 
interchangeable for the other classes. 

This the Connecticut court entirely overlooked. 

When we come to assignments only, the distinction is so 
broad that cases annulling assignments on the ground of fraud, 
might as well be said to annul them on the ground that the 
provisions of the assignments were inconsistent with their 
nature and purpose, leaving them like deeds of conveyance 
which by their terms do not convey. 

Indeed the rule is laid down in Wait on Fraudulent Con- 
veyances, second edition, sec. 350, so strongly as in the fol- 
lowing language : 

“It may be observed that an assignment, drawn precisely 
“as it ought to be, will not undertake to speak to the assig- 
“ nee in regard to his duties under the trust.” 

8. Also we maintain that there is no such unlimited discre- 
tion vested in the trustee as the Connecticut court supposes. 

In Halsey v. Whitney, 4 Mason, 206-221, Judge Story 
states the pros and cons upon this matter of vesting the 
trustee with discretion in complicated affairs, and sustains 
for it a large margin. 


ln 


this case the discretion reached certain matters of 
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admitting or shutting out creditors, and was, on the whole, a 
large one. 

Judge Story said it was objected that this power “ is so sus- 
“ceptible of abuse, that it is unreasonable and unjust, and 
“therefore fraudulent in point of law.” 

But, he observed: “ The object of this power is obviously 
“to carry intoeffect, and not to subvert, the general intent of 
“the assignment.” 

Also, he said: “ But the trustee must be presumed to act 
“ honestly, and does, in fact, covenant with all the parties for 
‘a faithful performance of his duties. A clause reposing 
“ confidence in him in discharge of his duties can surely not 
‘be deemed fraudulent from that fact alone. If the selected 
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‘trustee were notoriously insolvent, or of bad character 
“ (which is not pretended here), such a clause might be 
‘ deemed an auxiliary ground for presumptive fraud. But a 


“power of this nature, simply because it may be abused, is 


. 


‘not to be deemed unreasonable, or fraudulent.’”’ 

These expressions of confidence in the trustee are limited 
by the law, as was that in Loring v. Marsh,6 Wallace, 337, 
which, among other things in reference to the estate, author- 
ized the trustee “to manage, invest and reinvest the same 
** according to their best diseretion.”’ 

Perry on Trusts, Sec. 508, distributes into classes the va- 
rious provisions vesting or apparently vesting discretion in 
trustees, and the third class the author describes as follows: 

‘‘ Where the discretion applies to some ministerial act con- 
‘nected with the estate, such as powers of leasing, selling, 
‘appointing new trustees, felling timber, and the like. This 
‘‘ class of powers is much more under the control of courts, 
“than powers depending upon the exercise of opinion and 
“judgment. The court can enter into all matters in relation 
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‘** to those things that are beneficial to the estate, and into the 
** motives of the trustees for exercising or refusing to exercise 
“these powers; and the courts will not allow the trustees to 
** exercise their powers in this respect in an arbitrary or capri- 
** cious manner.” 

Our proposition is well put in Austin v. The Sprague Manf. 
Co., 14 R. 1., at the middle and foot of p. 483, and foot of p. 
488. 

Especially on p. 485, referring to all these provisions in 
the mortgage treated under this and other sub-divisions the 
court says: “ We regard the limitations as reasonable and 
“ proper and think that under them the trustee look no greater 
** powers than the court in view of the facts would have said he 
‘* ought to be allowed to exercise without reference to the deed. 

“* Afler default there is no special discretionary power 
which permits the trustee to carry on the business at his own 
* will.” 

9 Turning again to Robinson v. Elliott, 22 Wallace, 523, 
we inquire whether the provision is one of “no advantage to 
“the creditors,’ and “which yet benefits the debtor,” and 
“ was designed to do so?” 

Admitting that all these expressions are to be limited by 
the rule of reasonableness, we claim that these provisions 
and all the other provisions which we may hereafter touch 
upon are within it. 

a. It is to be noticed, Rec. p. 15, that the trustee by 
express implication, is made “ accountable for any loss” aris- 
ing from * his own neglect or default.” 

6. It would not be unreasonable to require the concurrence 
of one-fifth of the creditors in almost any step that might be 
taken. A provision of this sort is not uncommon, and the 
proposition needs no argumentation. 
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ce. It is not unreasonable to invest the trustee primarily 
with discretion, and not, as said in the citation already made 
from Perry on Trusts, Sec. 476, force upon him the alterna- 
tive of applying to the court, which “may be attended 
‘‘ with considerable or disproportionate expense, and perhaps 
‘delay, so that the opportunity is gone and lost forever.” 

d. In short, with this great and varied property, it was 
not unreasonable to give play for meeting emergencies in 
every direction. 

e. Also the liberality of the Rhode Island court in this 
direction is illustrated by Waldron v. Wilcox, 18 R. I. 518; 
where, as against a garnisheeing creditor the court main- 
tained an assignment, although it provided, p. 519, that 
the assignee might raise money from the estate by selling 
or mortgaging, either in whole or in parcels, either by public 
auction or private sale, at the discretion of the assignee, 
with liberty to buy in the premises offered for sale or any part 
thereof, and to resell the premises without being answerable 
for any loss consequent thereupon. 

t. In Austin v. The Sprague Mfy. Co. supra, the court on 
pp. 485 and 488 cover this entire question of reasonableness 
in the following words : 

“As already stated, considering the instrument a mort- 
“gage and a preference, with the terms of which, therefore, 
«if not illegal, non-assenting creditors can find no fault, 
‘‘ the circumstances of its inception and the nature and extent 
‘of the estate, we regard the limitations as reasonable and 
“proper, and think that under them, the trustee took no 
“ greater powers than the Court, in view of the facts, would 
‘‘have said he ought to be allowed to exercise, without refer- 


‘ ence to the deed.”’ 
* * * * i * + . 


=] 


638 


“The other ground of objection to the mortgage in the 
‘opinion is that it empowered the trustee to run the mills at 
‘*the expense of the estate. The court make no account of 
‘‘ the fact that, if he had to take possession of the property, 
‘sure loss would follow from idleness, unless he could have 
‘such authority. Under the mortgage ‘ the diligence of the 
“ provident man is the measure of the trustee’s duty, for he 
‘*is held accountable for any loss which happens from his 
“neglect or default. It could not be expected. that a trustee 
‘‘ would take all the chance of loss from business upon him- 
‘self, and unless he can be thus authorized to run the mills 
“they cannot be run at all. It would be a harsh rule of law 
‘* that would forbid to creditors a choice between possible and 
‘‘ certain loss; between the advantage that would arise from 
“ the sale of a going concern and the disadvantage that might 
‘* come from unsuccessful business.” | 

10. What we have already cited under No. 5, p. 56 of this 
brief, growing especially out of the sequence by which the 
word “enter’’ follows in this clause the word “ after”? and 
what we have also said furthur under No. 6, p. 57, to the 
effect that the provision relative to ane-fifth of the creditors 
is cumulative, meet the claim that there is anything which ex- 
pressly provides for the indefinite operation of the mills. 

In addition to this we have some positive expressions indi- 
eating that there was no such intention as claimed by the 
Connecticut Court. 

For instance, rec. p. 11, appears the closing part of the sec- 
ond recital describing the funding notes as running three 
years; and then comes the last recital, that it is for the best 
interests of the creditors “* that the business of the mills and 
“print works shall in the meantime be continued.” 

So again is the provision, rec. p. 13, that the trustees may 
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from time to time, even before default, sell any portion of the 


property, holding the purchase money for the purposes after-’ 


wards declared. 

Again, the stringent provision in behalf of the creditors at 
the foot of rec. p. 15, that even the profits accruing before 
default, while the property is being operated by the company, 
shall be paid over to the trustees for the purposes of the trust. 

Also the authorization to operate or to close the mills was 
according asthe trustee * should deem for the best interests of 
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“the creditors,” not permitting the consideration of any other 
interest. 

11. We desire again, in connection with this important 
branch of this case, to say, that we have discussed it as we do 
all the other points, still reserving the right to maintain that, 
even if the mortgage might be subject in other states to be 
invalidated by the criticisms made in those states, and even 
if their courts have in those respects correctly construed its 
terms, yet under the established law of Rhode Island, pp. 40 
to 42 of this brief, which admits the surrounding circumstances 
to support the integrity of the transaction, the decisions 
of their other courts are not applicable to’ a deed made in 


Rhode Island in a suit coming from that district. 


N. 

The only objection made to this mortgage by Judge Ship- 
man in Stafford National Bank v. Sprague, 17 Fed. Rep. 
784, appears on p. 791, and is a repetition of that of the Con- 
necticut Court last considered, barring only the fact that 
Judge Shipman has misconstrued the assignment of April 6, 
1874, and also sought to invalidate the mortgage by combin- 
ing with it a subsequent transaction, that is, this assignment, 
and treating the two as fraudulent and void “ taken together.” 


| 
! 
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| 


65 


We may hereafter consider the character of this assignment; 


but for the present we say, that, whatever the facts may have 
shown in the case as made up before Judge Shipman, the facts 
in the case at bar entirely preclude thus combining the two. 

The evidence here shows that the assignment was made at 
the suggestion of certain creditors, among others, the N ational 
Bank of Commerce of Providence, for a clearly honest pur- 
pose, rec. pp. 354, 413, 434, 437, and 478. 

It is to be presumed that the creditors, none of whom are 
named in the record except the Bank of Commerce, on whose 
request this assignment was made, assented to it and became 
parties to it. 

But there is not a particle of evidence in the record who 
these creditors were, except the bank named, what creditors 
had at that time assented to the mortgage under discussion 
or had not assented to it, or whether any of the creditors who 
assented to the mortgage, afterwards expressly assented to 
the assignment. 

Of course, while under the law of Rhode Island, it may be 
said that the assent of creditors to an assignment is ordi- 
narily to be presumed, the law would not go to the extent of 
presuming an assent to a fraudulent instrument, the effect of 
which would be to destroy the validity of a prior mortgage 
on which the creditors rely. 

The presumption arises from the other presumption that the 
trust is beneficial ; but no such presumption could arise, 
either in law or in fact, if the effect was to be as destructive 
as stated by Judge Shipman, and deprive the creditor both 
of what he already had, and of what he is presumed to wish 
to acquire. 

See further about this under Point IX. 
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1. The principal objection raised by the court in Chafee v. 
Blatchford, 6 Mackey, 459, follows the Connecticut court and 
Judge Shipman. 

The main discussion is on pp. 476 and 477. 

At the bottom of p. 476 the court imports into the mort- 
gage what is not there, namely: that the mortgagee shall not 
be responsible for any losses. 

2. The expressions on pp. 476 and 477 are contradictory 
and confused as between themselves, and also with reference 
to the mortgage and the assignment. 

In the paragraph near the bottom of p. 477, the provisions 
of the deed and mortgage are so mixed, it is difficult to say 
of which the court is speaking. 

It says that the creditors who come in are not to have the 
benefit of the property, unless they consent to a delay of three 
years. 

That apparently relates to the mortgage. 

Then the court proceeds that there is a reservation for the 
benefit of the grantor himself, and speaks of this as in the 
assignment. But none appears there, and it would not harm 
if it did. 

There is such a reservation in the mortgage, which, of 
course, isin accordance with the purpose and nature of such 
an instrument. 

It is impossible from these two pages to determine whether 
the court is anxious for the interests of the creditors who have 
assented, or of those who did not. 

3. Near the foot of p. 477 is an attempt to destroy the deed, 
because the conditions are too onerous for creditors who might 
desire to become parties to it. 

Yet a large portion of p. 476, and part of p. 477, the 
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court devotes to invalidating the mortgage, because the credi- 
tors who assented have alleged stupendous advantages over 
those who have not assented. 

These positions seem inconsistent. 

The court cannot thus, janus-faced, say that both classes of 
creditors were defrauded, namely: those who assented and 
those who dissented. 

4. At the foot of p. 475, the court lays down a rule which 
prohibits any person or corporation owning property in more 
than one state, from imposing a mortgage on the same. 

It is hardly necessary to cite authorities to the effect that 
a debtor may mortgage all his property. Many cases already 
cited in this brief, in which the mortgage was sustained, were 
of that character. 

In ex parte Games, 12 Chance. Div. 314, it was held that a 
debtor might mortgage the whole of his property to secure a 
single creditor. 

This is probably acriticism never before made on any mort- 
gage in any court of law or equity. It must have been made 
in entire forgetfulness of the fact that a debtor's equity in 
property, no matter in how many districts, so long as it is a 
single one, can always be reached by the court at his domi- 
cile in a single bill. 

This is the principle underlying Muller v. Dows, 94 U.S. 
444, and subsequently followed by so many other courts, and 
in so many other cases, and which principle flows from the 
rule that equity “ acts in personam and not in rem.” 

Pomeroy’s Equity Jurisprudence, Vol. 1, Sec. xii., p. 
469. 
P. 
Criticism has been made on account of the authority of the 


trustee to sell before entry, at his discretion, rec. p. 13. 
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This also comes in order among the special provisions for 
the benefit of the creditors. 

1. Astothis matter of “ discretion,” we refer to this brief, 
pp. 59 to 61. 

In view of the extended and peculiar character of this 
property, the creditors might well have demanded this provis- 
ion 2s a necessity. 

It is to be taken together ; and if any of its terms are not 
in all respects satisfactory, yet the general purpose accom- 
plished outweighs every possible disadvantage. 

2. There have been all manner of fantastic decisions con- 
cerning this discretion to sell, some of which are grouped in 
Bump on Fraudulent Conveyances, third edition, 414-415. 

In one case it was held that a discretion to sell at public 
auction was a badge of fraud; although this is ordinarily a 
fair way for trustees to sell, and private sales involve a “ dis- 
cretion” on their part which it is quite impossible for the 
courts to control. 

More of these decisions are found in the same work, p. 60; 
where it was said that a deed of trust may allow a trustee a 
liberal discretion as to the time and manner of sale, and also 
that a provision that the property may be sold before the time 
stipulated for payment, if the grantor desires, does not render 
the deed void. 

That the mere power of sale is not operative to ward off 
creditors, so that it affords any suggestion of a fraudulent in- 
tent, was distinetly held in Brackett v. Harvey, 91 N. Y. 214, 
in Hawkins v. Hastings Bank, 1 Dillon 462, and in all the 
cases hereafter referred to in Maine, Massachusetts and 
Rhode Island, where the debtor mortgagor was authorized to 
remain in possession, deal with and renew his stock. 

In all of them sales might be made before the debts be- 


came due. 
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In one of these cases, namely that in Dillon, it was ex- 
pressly provided that the mortgagor should sell as the attor 
ney of the mortgagee ; but in all the sales were made by his 
authority. 

In the cases in Dillon and New York, the mortgages were 
sustained, because the mortgage in each case provided, as 
does this provision we are discussing, that the proceeds 
should be applied on the mortgage debt. 

Every well-drawn railroad mortgage contains necessary pro- 
visions for disposition of lands and other property, liable in 
the course of events to become unnecessary, which provisions 
range over the whole field of discretion. 

In Austin v. The Sprague Manf. Co., supra, 476, the Court 
covered this ground as follows : 

“ While this is an unusual provision in a mortgage, we do 
‘“ not think it is sufficient to change its character. It is nota 
“ direction to sell, nor an authority to sell the whole, but * part 
“or parts’; and the extent and variety of the estate mort- 
“gaged, as disclosed by the description, suggests that the 
“clause has reference to the sale of parts which it may be 
“ found imprudent or inexpedient to keep during the term of 
“the mortgage. But, however this may be, the proceeds of 
“such a sale are to be held subject to the mortgage, so that 
“the provision amounts only to a permission to substitute one 
‘‘ form of property for another of equal value ; a provision not 


‘‘uncommon in mortgages of personal property.” 


O. 


The respondents’ brief at the circuit says as follows: 

“ The estate was known to be solvent by the parties to the 
“instrument on both sides at the time it was pretended to 
‘‘have been made.” 
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Whether and how far solvency or insolvency bears upon the 
question of alleged fraud may well be doubted. 

In Brinley v. Spring, 7 Me. 241,a case of a very compli- 
cated mortgage, the Court dwelt on the want of proof of insol- 
veucy as an essential fact in its support. 

The same mortgage came before the Supreme Court of 
Massachusetts in Foster v. The Saco Manf. Co. 12 Pick. 451. 

Having already been passed on by the Maine court, its valid- 
ity on the question of fraud was not challenged in Massa- 
chusetts; but the Massachusetts court described the corpor- 
ation as “absolutely insolvent” when the mortgage was 
made, without the slightest intimation that that would affect 
its validity. 

In the Connecticut case, De Wolf v. The Sprague Manf. (o., 
supra, which was heard on bill and demurrer, the Court 
states, p. 322, that the bill alleges that the mortgagors were 
‘‘ hopelessly insolvent,” and the Court reasons from this as 
a fundamental fact. 

So that, as between the plaintiff's counsel in this case and 
the Connecticut court, this mortgage was invalid, whether the 
mortgagors were solvent or insolvent. 

The court in Austin v. the Sprayue Manf. Co., supra, p. 
481, stated the fact with exactness as follows: 

“It does not appear thet the Spragues knew whether they 
“ were solvent or insolvent when the deed was executed. 
“ They knew that they were unable to meet their indebtedness 
‘as it matured, but, as it appears by the report of the com- 
“ mittee of creditors, it was supposed that they could ulti- 
“ mately pay their liabilities.” | 
In other words, they were insolvent in the sense that they 


were not able to meet their liabilities as they matured, and 
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they were solvent in the loose sense, believing they had suffi- 
cent assets to ultimately pay in full. 

This, of course, involved the sequence that, upon an imme- 
diate winding up, creditors would have received only a part of 
their debts; but with reasonable delay, they might receive 
the whole. 

So the circumstances were exactly suited to a funding 
arrangement. 

This brings us to the question of the “ sacrifice of property.” 

This again comes back to the rule already cited from Rob- 
inson V. Elliott, supra, namely : provisions of no advantage 
to the creditor, “ but which benefit the debtor and were 
“ designed to do so, and are injurious to other creditors, in- 
“ validate the instrument.” 

Therefore, where the debtor can pay his liabilities as they 
mature, but with some loss of property, and an arrangement 
is made mainly to prevent sacrifice, it may be held invalid ; 
but where a prompt application of the assets would cut so 
deep as to deprive creditors of a part of their debts, as in the 
‘ase at bar, and the arrangement to prevent 9 ** sacrifice ” is 
for their benefit, the fact that it may or may not ultimately 
enure to that of the debtor, is not important. 

In Bump on Fraudulent Conveyances, third edition, p. 27, 
it is said that the mere intent to prevent a sacrifice is not suf- 
ficient to render a conveyance void. 

The whole question was well discussed in Austin v The 
Sprague Manf. Co. supra, pp. 482 and 483. 

An intent to prevent the sacrifice of property enters more 
or less, both on the part of the debtor and the part of the cred- 
itor, into every arrangement for giving security, and becomes 
a greater element as the necessity to prevent it is the more 
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imminent in order to enable the creditor to secure full pay- 
ment. 

In all the English cases which have been cited in which the 
conveyances were sustained, namely: Janes v. Whitbread, 
supra, Coates v. Williams, supra, Boldero v. London Co., 
supra,— preventing sacrifice was an essential feature in each 


of the schemes sustained. 
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Objection is made, because the extension was tor so long a 
period as three years. 

In view of the fact that, upon default at the expiration 
of the three years the mortgage secured the creditors the 
right to an immediate foreclosure and winding up of the 
property by sale, the whole delay is no longer than would 
have existed, if an ordinary mortgage had been given to one 
or more creditors for debts, made payable on demand, but 
without a power of sale. 

Under the laws of many New England States, including 
that of Rhode Island, the ordinary course of strict foreclosure 
is over a period of three years. 

A very large portion of this property was in Maine, where, 
except for the power of sale, there was then no method of 
foreclosing in less time than three years. 

Independently of this the question arises, whether it was an 
unreasonable time. Inother words, to go back again to the 
principle of Robinson vy. Elliott, supra, was this for the benefit 
of the debtors, and not for the benefit of the creditors ? 

Looking at the general commercial condition at that time, 
the nature and extent of the property, and the consequent 
necessity on each account for ample time to realize, the 
period seems reasonable. 


i 
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But upon a question of this sort,in which circumstances 
entered so largelg, good faith being conceded, the burden is upon 
those who attack the instrument to show clearly that it was 
unreasonable, and not on us to show that it was reasonable. 

On this point of time the decisions mainly relate to assign- 
ments for the benefit of creditors. 

In their attempts to lay down arbitrary rules independently 
of circumstances of the case, the decisions have been very 
fantastic. 

In Bump on Fraudulent Conveyances, third edition, p. 409, 
referring to such assignments and the time fixed therein for 
the distribution of assets, the author says that a postponement 
for eight months and twelve months has been held good, and 
for more than a year considered bad —a very unphilosophical 
distinction. 

The author’s notes show, with reference to the time for 
assenting to the assignment, that one year was deemed reason- 
able in one case, twenty months was allowed in another, and 
in another thirty days was deemed unreasonable. 

The same work, p. 60, referring to mortgages says, the 
deed of trust may allow a liberal discretion to the trustee, 
both as to the time and manner of making the sale, and, if a 
debtor does not retain posession of the property, a delay of 
three years may be allowed. 

Pp. 46 and 47, the author says: ‘“ The time which a mort- 
“ gage has to run is a circumstance to be taken into consider- 
“ ation in determining the fairness of the transaction.” 

The policy of New England has been to secure the debtor 
by statute a right to redeem running over a long period of 
years. ) 

In Mitchell v. Winslow, 2 Story, 630, a mortgage giving 
the creditors an extension of four years was sustained. 


74 
The law seems to be well settled in Rhode Island that the 
length of time which may be permitted is dependent entirely 
upon circumstances. 
In Halsey v. Whitney, 4 Mason, 206, the Court, p. 255, 


said: 
‘In all cases of this nature a reasonable time must be 
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allowed for creditors to come in under any assignment. 
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What is reasonable time is a matter dependent upon the 
‘ reasonable circumstances of each case.” | 

We have already shown that Halsey v. Whitney, was recog- 
nized bodily as the law of Rhode Island in Spencer v. Jack- 
son, 2 R. I. 85. 

In Gardner # Commercial National . Bank. 13 R. l. 155, 
decided in December, 1880, the Court, p. 170, with reference 
to the delay permissible in closing out an assignment, and 
having evident reference to the time specified in it, said : 

‘* What the limit is depends of course on what is reason- 
‘“ able, considering the character and circumstances of the 
“ property assigned.” | 

Halsey v. Whitney and Gardner v. Commercial Bank relate 
strictly to assignments, where, of course, the law is more 
rigid than with reference to mortgages. 

On this point the Court in Austin v. The Sprague Manf. 
C'o., supra, said, p. 488 : 

“In view of the amount, variety and character of the prop- 
‘erty, scattered through many towns and states, we do not 


* 
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consider three years an unreasonable time for liquidation 


- 
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and sale.’’ 
S, 


The next ground of complaint is that the mortgagors were, 


by the terms of the deed, permitted to operate the property. 
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Under all the objections, neither the mortgagors nor the 
mortgagees could lawfully operate this property, and it was 
necessary to consent that it should “ rot at the wharf” or the 
mortgage would necessarily be fraudulent. 

l. Even in New England, where the fee vests in the mort- 
gagee, that the mortgagor remains in possession and enjoy- 
ment of the property, raises no presumption of fraud. 


Robinson v. Elliott, 22 Wallace, 513, 523 and 524. 


Indeed, with reference to chattels, the registration acts 
which exist in all the New England States, distinctly make 
registration a substitute for change of possesion. 

Idem, p-. 523. 

2. It is claimed that Robinson v. Elliott, 22 Wallace, 518, 
and Means v. Dowd, 128 U.S. 275. apply. 

Independently of this, there are broad distinctions between 
the mortgages in those cases and this at bar. 

There was sufficient in those cases to have enabled the 
Court to set aside the mortgage on the ground of actual 
fraudulent intent. Indeed, the Court found in each case that 
there was such intent and mutual confidence, sufficient of 
itself to undermine the transaction. 

But on the matter of constructive fraud the essential dis- 
tinctions between the case at bar and those are as follows : 

a. In each the provisions of the mortgage were such that 
it might run on for an indefinite period, renewals being pro- 
vided for. 

b. The Court found that, by the nature of the mortgages, 
the mortgagor was permitted fer an indefinite period to apply 
the property to his own use: 

That the Court relied on these distinctions appears as fol- 


lows: 
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In Robinson v. Elliott, p. 524, the opinion said: ‘ We 
‘“‘are not prepared to say that a mortgage under the Indiana , 
‘‘ statute would not be sustained, which allows a stock of 
“ goods to be retained by the mortgagor and sold by him at 
“ retail for the express purpose of applying the proceeds to 
“ the payment of the mortgage debt.” 

Again, on the same page: “ Instead of the mortgage be- 
“ing directed solely to the bona fide security of the debts then 
‘existing and their payment at maturity,it is based on the 
‘idea that they can be indefinitely prolonged.” 

Again, at the foot of p. 525: ** Whatever may have been the 
“motive which actuated the parties to this instrument, it is 
‘“ manifest that the necessary result of what they did do was to 
‘allow the mortgagors, under cover of the mortgage, to sell 
“the goods as their own and appropriate the proceeds to their 
‘* own purposes, and this too for an indefinite length of time.” 

So in Means v. Dowd, at the top of p. 282: 

* Any instrument which secures to the assignor an interest 
‘in or an unlimited control over the property conveyed, and 
“which has the effect of hindering or delaying creditors, is 
“void as being a fraud on those creditors.” 

P. 283: “It” (that is, the mortgage deed), “ also contained 
‘‘a provision for the renewal of these notes without limitation 
“as to time.” 

And again, p. 284: “ The case before us is almost precisely 
“like that of Robinson v. Elliott, 22 Wall. 518.” 

So on p. 287: “ The instrument now under consideration, in 
“ the opinion of the Court, contains all the elements denounced 
‘‘in the case above quoted of Robinson v. Elliott, as proof of 
“ constructive fraud.” 


The conveyance under consideration in Means v. Dowd was 


exceedingly obnoxious. 


TT 


It was so contrived that, while it nominally provided for a 
distribution of the residue of the property among general 
creditors, the distribution was indefinitely postponed by the 
reason that a preference was given, not merely for existing 
endorsements of Davidson and Dowd, but for endorsements 
which might be made by them, or either of them, for an in- 
definite period in the future. 

That the Court did not intend to adopt any iron rule which 
should prevent reasonably adjusting the conditions of mort- 
gages to peculiar circumstances, appears from the citation 
already made by us from Robinson y. Elliott, p. 528, laying 
down as the fundamental doctrine that “the creditor must 
“take care in making his contract that it does not contain 
‘‘ provisions of no advantage to him, but which benefit the 
“ debtor, were designed to do so, and are injurious to other 
* creditors.” } 

That the Court relied on the peculiarities to which we have 
referred was understood at the circuit in the following cases : 

In Miller v. Jones, 15 N. B. R., where the opinion was 
delivered by Justice Strong, who concurred in Robinson vy. 
Elliott, he explained this case and sustained the mortgage 
then at bar, making, among other things, the distinction that 
there was in the latter “no stipulation that the mortgagors 
“ might sell or dispose of the chattels mortgaged for their 
‘* own use or for any purpose at all.”’ 

So in a case in the district of Indiana, Overman v. Quick, 8 
Bissell, 1384, decided in 1878, Judge Gresham refers to the 
case of Robinson vy. Elliott as one in which the proceeds were 
‘* not to be applied on the mortgage debt,” but “ the goods 
‘ were to be sold for the benefit of the mortgagor.” 

In the case before Judge Gresham there was a parol agree- 
ment accompanying the mortgage, that the mortgagor should 
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have possession and sell the goods in the usual course of his 
retail business and apply the proceeds to the payment of 
mortgage debt ; and the mortgage was sustained. 

So in a case in the southern district of lowa, Maish v. Bird, 
22 Fed. Rep. 576, the mortgage provided that the creditor 
should retain possession and dispose of the goods in the ordi- 
nary course o1 trade, from time to time adding to the stock ; 
and the Court distinguished it from that in Robinson v. £lliott, 
and held that it was not void. 

In Morse v. Riblet, 22 Fed. Rep. 501, in one of the districts 
in Michigan, the Court refused to follow Robinson v. Liliott, 
holding that it was not the law for that state. 

And likewise in Brett v. Carter, 2 Lowell, 458, the Court 
also refused to follow the same case, because it was not the 
law for the State of Massschusetts. 

The real point of Robinson v. Elliott and Means v. Dowd 
seems to be expressed in the following extract from May on 
Fraudulent Conveyances, approved by Wait on Fraudulent 
Conveyances, second edition, Sec. 355 : 

* The rule seems to be that where there is an absolute con- 
‘** veyance, and the grantor remains in possession in such a 
“way as to be able to use the goods as his own, it was always 
* void against creditors even though made on valuable con- 
‘* sideration.” 

In Means y. Dowd the cases especially relied on are from 
the New York Court of Appeals. 

But, as we think, in accordance with the special distine- 
tions made in the two cases in this Court, it has been held in 
New York four times by the Court of Appeals, the last time 
in Brackett v. Harvey, 91 N. Y. 214, that a mortgage is not 
rendered void by a provision authorizing the creditor to sell 


the mortgaged property, apply a part of the proceeds towards 
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renewing the stock, the renewals to be covered by the mort- 
gage, and the balance towards the payment of a mortgage 
debt. 

The Court says, p. 220, that the liberty to sell and apply 
the proceeds to the debt was the principal thing authorized, 
and that the privilege to replenish was only incidental and 
subsidiary. 

The same idea is expressed in Bump on Fraudulent Con- 
veyances, third edition, 129, as follows: 

* Perishable articles, however, may be consumed when it is 
‘a benefit for the mortgagee rather than a benefit for the 
“debtor; as, for instance, in the improvement, support or sus- 
“tenance of other property enumerated in the mortgage.” 

A homely illustration of the distinctions made in Robinson 
v. Elliott, and Means v. Dowd, as shown by the cases at the 
circuit and in New York and the citations from Wait and 
Bump, would be that, in the case of a mortgage, otherwise 
bona fide, of a farm, with stock, farming tools, hay and grain 
upon it, the use of the farming tools and stock, the running of 
the dairy, the application of the hay and grain to feeding 
stock, of the seed corn and vegetables for planting, and the 
sale and consumption of so much as might be prudently 
needed for the daily support of the family of the debtor, all 
of whom might be engaged in operating the farm, are necessary 
for the maintenance of the principal estate, that is, the farm 
itself. 

The analogy between this supposed case and the case at bar, 
where the mills themselves were the essential element and 
where the stock in process was, ef course, but a small percen- 
tage of all the property mortgaged, and for aught that appears 
in the case may have been of unusually little value,—-is philo- 
sophically exact. 

ll 
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There is nothing in this mortgage which in terms author- 
izes the mortgagor to use the personal property covered by it 
in operating the mills. 

Some courts have endeavored to avoid the application of 
Robinson v. Elliott, and Means v. Dowd by this fanciful dis- 
tinction, which we will not, however, attempt ; because we do 
not regard it as fair or honest. 

Rec. p. 18, the mortgage directed that the trustee should, 
until sale or entry after default, permit the mortgagor * to 
‘retain the possession and use of the granted premises.” 

And, at the foot of p. 15, the mortgagors covenant that 
the profits which accrue in the business of manufacturing 
shall from time to time be paid over to the trustee to be held 
and applied as other trust moneys. 

We cannot resist the fair implication from these provisions 
that, until default or sale, the mortgagors were to remain in 
possession, and use and consume the personal property cov- 
ered by the mortgage for the purpose of operation. 

But we say, giving Robinson v. Elliott and Means v. Dowd 
their full effect, especially viewing them in the light of the 
other cases and authorities we have cited in connection with 
them, that there was no contrivance in the mortgage at bar 
by which the mortgagors should remain in possession for an 
unlimited time, that it was provided that the proceeds of 
operation should be applied to the payment of the debts secured 
by the mortgage, and that therefore in accordance especially 
with Brackett v. Harvey, ante, the security and payment of 
the debt was the principal thing sought by the mortgage, 
while the use and consumption of personal property was only 
incidental thereto, we think the case at bar is not only distin- 


guished from the conveyances in Robinson v. Elliott and Means 
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v. Dowd, but clearly comes within the exceptions expresssly 
stated by the court in each of those cases. 

3. While the practical result reached in Robinson v. Elliott 
and Means v. Dowd on the actual facts of each case, in con- 
nection with the peculiarities of the instruments of convey- 
ance, would probably be sustained in the Eastern New England 
States, as was done substantially in Bernard vy. The Barney 
C'o., 147 Mass. 356, where a somewhat similar state of affairs 
was regarded sufficient to sustain as a finding of fact that the 
real purpose was not to secure, but to prevent attachment, 
yet those cases, as commonly understood, are not the law of 
either of those states. 

Especially in Rhode Island, the courts by decisions cited 
by us in this brief, pp. 49 to 42, come in substance to the fol- 
lowing citations from Bump on Fraudulent Conveyances, 
third edition, p. 69 : 

“ In seeking to catch rogues the law ought not to ensnare 


‘honest men. It may become so zealous against fraud as to 


* 


restrain the free action of honesty, a result which would be 


A 
° 


most disastrous.” 


* * : . * * 7 . 


‘* No one can glance at the confused mass of authorities 


* 


‘upon this subject without perceiving that, what was intended 


‘asa safe and easy guide to the detection and suppression 
‘of frauds, has only led to an endless maze of disputation.” 


We do not assume to say that there are no constructive 
frauds in Rhode Island, nor that in that state an instrument 
may not be so framed as to be of necessity fraudulent, but 
only, that the whole line of decisions lean with great weight 
against the multiplication of constructive frauds, and that no 
application of the Statute of Frauds can be made in that state 


in the manner as ordinarily understood to have been applied 
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in Robinson v. Elliott, and Means v. Dowd, nor in any man- 
ner analogous thereto. 

On the other hand, the guiding rule is as stated in the 
extract from Bump on Fraudulent Conveyances in Austin 
v. The Sprague Manufacturing Co., ante, p. 479, as follows : 

“ In the construction of written instruments, the existence 
‘of fraud is a question of fact whenever their terms or stipu- 
“lations are by possibility compatible with good faith and have 
“ upon their face the essential elements of a legal contract.” 

We expressly call attention to the fact that none of the 
rules which we mention as to the law of Rhode Island were 
for the first time announced in Austin v. The Sprague Manu- 
facturing Co., supra, that is, after Randolph and Waterman 
initiated their proceedings against this mortgage, but as 
shown in this brief, pp. 40 to 42, they were settled as such 
law before that time. 

4. We affirm without hesitation that for nearly two gen- 
erations,— indeed, since the decision of the Supreme Court of 
Maine in 1831, in Brinley v. Spring, 7 Greenleaf, 241, and 
that of Story, in 1842, in Mitchell v. Winslow, 2 Story, 680,— 
it has been the recognized law of Maine, Massachusetts and 
Rhode Island that a mortgage duly registered according to 
statute, either of chattels alone, or of real estate combined with 
chattels, securing paymeut of a debt at a definite time, pro- 
viding that the mortgagor shall meanwhile remain in posses- 
sion, run the mill (if it is a mill), or carry on his business as 
a trader, if he was a trader, and either applying the proceeds 
upon the debt, or, if not so doing, keeping good by renewals, 
is not only a lawful, but a beneficial method of security; and 
the legal profession in all three states have been constantly 
drafting such mortgages without hesitation or trepidation. 


In Maine and Massachusetts there are at least a score of 
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cases where mortgages of this class have come before the courts 
upon the question of the application of the rule of Holroyd 
v. Marshall, 10 House of Lords cases, 191, and analogous 
questions. 

The courts in the two states have been very much at vari- 
ance how far the additions would be covered at law or in 
equity; but the entire discussion in all the cases assumes the 
truth of the proposition which we make. 

The law in Maine has been laid down so broadly that the 
question of fraud is one of actual intent. It would be useless 
in Maine to attack such a mortgage, if honestly made. 

In Massachusetts in Fletcher v. Powers, 181 Mass. 333-334, 
decided in 1831, the court said as follows : | 

“The third exception of the defendants was to the refusal 
“ of the court to rule that the plaintiffs’ mortgage was void 
‘‘ because it contained a power to the mortgagor to sell the 


“ goods in the regular course of his trade. This is, not now 


* 
° 


an open question in this Commonwealth, it having beea re- 


° 


‘peatedly held that such a power given to the mortgagor 


* 
. 


does not per se avoid the mortgage, but is at most only evi- 
‘dence of a fraudulent purpose, to be submitted to the jury.” 

And in Rhode Island, in Williams v. Winsor, 12 R. I. 9, de- 
cided in 1877, Robinson v. Elliott having been cited in the 
argument, we find, p. 12, the declaration found in this 
brief, p. 40. 

The terms of the mortgage in the latter case are fully set 
out in Williams Ve Briggs, 11 R. 1. 476. 

It covered the tools, fixtures and stock in trade for the 
manufacture of carriages, and also the carriages made or in 
process of manufacture, and everything purchased by the 
mortgagor to replace or renew, and contained quite as much 
as can be found in the case at bar to indicate that the chat- 
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tels were to be consumed in carrying on the business, and 
with no distinct provision that the proceeds of the business 


should be applied on the mortgage debts. 


IX. Assignments of April 6, 1874. 


1. The assignments of April 6,1874, were made by Amasa 
Sprague,William Sprague, A. & W. Sprague, and the A. & W. 
Sprague Manufacturing Co., and appear pp. 71 to 77. 

There were none from either Fanny Sprague or Mary 
Sprague. 

These assignments cover all stock claimed in this case ex- 
cept 601 shares belonging to Mary Sprague and 802 shares to 
Fanny Sprague, making total of 14085 shares, much less than 
a majority. 

They cover all the stock taken on the Randolph execution ; 
so that, if the proceedings on the Waterman execution against 
Mary and Fanny Sprague are void, as they seem to be accord- 
ing to Bank v. Franeklyn, 120 U.S., p. 747, complainant can 
clearly have no title whatever. 

2. As already shown on this brief, p. 64-5, this assignment 
and the mortgage do not merge under the proofs in this case. 

What portion of the creditors assented to the assignment 
does not appear. 

If, however, the mortgage is fraudulent and so invalid, and 
the assignment valid, then according to the law of Rhode 
island all the creditors who assented to the mortgage are 
presumed to have assented to this assignment; as such an 
assent would be beneficial to them. 

If, however, the assigument is invalid, but the mortgage 
valid, we have already shown that the former cannot be set 
up as part of the same transaction with the mortgage for 


the purpose of destroying it. 
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The trusts and powers of these assignments (rec. pp. 71-78) 
are all in the same terms, so we refer only to one of them, 
rec. p. (2; 

The property conveyed includes all property of the assignor, 
not exempt from attachment by law, with habendum to the 
assignee “in trust, to sell the same at public or private sale 
‘‘and convert the same into money, and the proceeds thereof 
* to apply— 

“First. To the payment in full, if sufficient, otherwise 
“ratably” of all claims brought in and extended under the 
mortgage of Nov. 1, 1873; 

“Secondly. The residue of said proceeds to apply in full, if 
* sufficient, otherwise ratably, to the payment of all our other 
‘* creditors.” 

No discretion is vested in the trustee, except “ to act faith- 
“ fully for the interest of the creditors and so as to obtain as 
‘prompt a.settlement of their claims as practicable, and for 
“that purpose he shall sell or dispose of any and all portions 
“of the property” * * * * * “from time to time, as 
‘soon as reasonably may be, consulting the best interests of 
‘‘the creditors in making such sales and disposition, to the 
‘‘end that he may pay and discharge in full, if the property be 
‘‘ sufficient, otherwise ratably, the obligations to our creditors 
+ within a reasonable time; and the said trustee is further 
‘authorized to run said mills or either or any of them or to 
“allow the grantor to run the same or any part thereof, if for 
‘* the best interests of the creditors, the profits of the same being 
“receivable by the aforesaid grantee for the purposes afore- 
** said.” 

Of course a fair construction of this whole provision limits 
this authority to run the mills so as to be purely incidental 


and as only ad interim, pending sale. 
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3. Then comes the provision so much criticised, that the 
trustee shall not be “liable personally for the expenses or 
“losses arising therefrom; but the same shall be chargeable 
“to the trust fund vested in him.” 

On every fair rule of construction this is controlled by the 
preceding clause, that it is the duty of the trustee to act faith- 
fully for the interests of the creditors, which duty and its con- 
seque.it liabilities trustee accepts and covenants to perform 
at the close of the instrument. 

The purely incidental character of the clause is plain from 
the fact that it provides for protecting the assignee against 
expenses as well as losses. 

It is not uncommon to find clauses in instruments of this 
character, which are only a declaration of the duties and rights 
existing at law. 

For example, in Jessup v. Hulse, 21 N. Y. 168, the assign- 
ment contained the following clause: 

* To sell, dispose of and convey the said real estate and 
‘* personal property, at such time or times, and in such man- 
“ner, as shall be most conducive to the interests of the credi- 
‘tors of the said party of the first part, and convert the 
“same into money, as soon as may be consistent with the 
‘‘ interests of said creditors.” 

This was said by the court to be a mere superfluous state- 
ment of what the law would require. 

4. The provisions concerning sale are also the usual provi- 
sions with the obligation to protect the interests of the credi- 
tors strongly impressed on them. 

We have already seen in Hammond v. Stanton, 4 R. 1. 65-76, 
that in Rhode Island even provisions which in the letter give 
a large discretion to the trustee as to the time and manner of 


sale, will be controlled by the Court of Equity when called on. 
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ut there is nothing in this instrument which relieves the 
trustee from acting according to “ the best interests of the 
“ creditors”’ in making sales and other disposition of the 
property. 

This part of the deed, and in fact every other part care- 
fully excludes any expression which vests any power at the 
mere ‘discretion ”. of the trustee, or any which would inter- 
fere with the control of the equity courts over the entire exe- 
cution of the trusts. 

0. The expressions appearing in De Wolf v. The Sprague 
Manf. Uo., 49 Conn. 325, that under this instrument a trustee 
may run the mills so long “as he shall deem it” ete., is an 
absolute invention and nowhere appears in the assigument or 
can be made up from any expressions in it. 

And all the cases following that expression cited by the 
Connecticut court with reference to instruments which ex- 
pressly vest a “ discretion ” in the trustee, are absolutely inap- 
plicable to this at bar. 

6. Barring the repeated expressions constraining the trustee 
to act promptly and faithfully for the interest of the creditors 
in winding up the property, which appear in these assiguments. 
they might be supposed to have been framed on those in -/anes 
v. Whitbread, 11 C. B. 406, Coates v. Williams, T Exch. Div. 
205, and Boldero v. The London Co., ® Exch. Div. 47, already 
cited, in each of which cases they are sustained. 

Those assignments were stated to be the stereotyped form 
in London. 

Like the one at bar, they open with conveyances to the 
trustee “in trust to sell”’ and divide the proceeds among the 
creditors. 

In each case the trust to sell and divide the proceeds is thus 
distinctly pointed out as the principal purpose of the instru- 
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ment ; so that everything else which follows is by the general 
rules of construction, which we have cited as applicable to this 
case, to be regarded as purely incidental and as limited by 
this general direction. 

Then each follows with a general authority unrestricted 
except as restricted by the context which precedes, authorizing 
the trustees, not direct!y, but by a clear implication, to carry 
on the trade without any express limitation as to time. 

On this point the instrument at bar has an advantage over 
the English cases ; because in it the carrying on of the busi- 
ness is restricted by the numerous and positive directions, to 
proceed promptly in winding up the estate, and because also 
the trustee is further restricted by the fact that the trade is to 
be carried on only “ if for the best interests of the creditors,” 
this being so expressed as to be directly under the control of 
the court, all as we have already shown. 

The assignment in the case of Janes v. Whitbread expressly 
authorizes the trustees to employ the debtor, or any other per- 
son or persons, in winding up, “and in carrying on his 
“ trade,” and to pay for his services; and the same appears in 
terms or in substance in the others. 

This does not differ in anything except the mere letter from 
the case at bar. : 

In the English cases the language was : “ employ; ” while in 
the case at bar it is to “allow” the grantor to operate, “ the 
“ profits of the same being receivable by the aforesaid grantee 
‘‘ for the purposes aforesaid.” 

7. The Connecticut court endeavors to destroy both instru- 


ments by combining them. 


If both are invalid by their own terms, this was not neces- 


sary. 
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assignment which included the property in question, and pro- 
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If either was valid, the court has no right to combine it 
with an invalid instrument, for the purpose of destroying it. 

Moreover the two .instruments were on different trusts. 
They would not merge in law or in fact as one transaction, 
except for beneficial purposes, and, if neither law nor equity 
merged them, creditors who have assented to them, of course 
have the option of maintaining either of them separately from 
the other, if necessary, in order to sustain their claims under 
them or either of them. 

Not only are they on different trusts, but they are not exe- 
cuted by the same parties, and they are several, while the 
mortgage was joint. 

The creditors, and Chafee as their representative, have a 
right to rely on either without being prejudiced by the other. 

If the mortgage is valid, the assent to the assignment, which 
the law otherwise would presume, cannot be presumed, if such 
presumption would destroy the mortgage; and, if the mort- 
gage is invalid, the presumed assent to the assignment, as 
being clearly beneficial, stands in full force. 

The rule of the Connecticut court is in conflict with that of 
this court upon the same point, as follows: 

By the mortgage, the debtors reserved the right, rec. pp. 10 
and 11, to anticipate the payment of the principal. 
~ Therefore they had a right, either by applying other prop- 
erty, or by giving the trustee more absolute control over the 
right of redemption of this property, to make their estate 
available for that purpose. 

This is exactly the state of affairs in Hstes v. Gunter ; 122 
U. S. 450, where the court said on p. 455, speaking of a res- 
ervation in the mortgage which was claimed affected the valid- 
ity of the mortgage, that the reservation was defeated by an 
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vided that the assignee should take possession and sell and 
dispose of it with all convenient diligence. 

In the Connecticut case the court, combined the two in- 
struments and held that the provision in the mortgage which 
the court alleged served to tie up the property for three years, 
infected the assignment ; while the reverse was held by this 
court in Estes v. Gunter. 

In Chafee v. The Fourth National Bank 71 Me. p. 514, the 
court says the corporation, mortgaged to a trustee, “ and 
+ afterwards, on the sixth day of April, 1874, by another instru- 


“ment, made the conveyance absolute and gave the trustee 


* 
. 


authority to sell the property and apply the proceeds for the 


. 


‘declared purposes of the trust.” 

8. The point made in Gardner v. The Commercial National 
Bank, 135 R. 1., 178, that one fraudulent conveyance cannot be 
purged by a subsequent trust deed, is not applicable here. 

Cases of that character proceed on the hypothesis that a 
transfer is good between the parties to it, and nothing remains 
in the debtor to convey. But in the case at bar the question 
is, that the interest did remain in the debtor, which, when 
conveyed, was capable of developing in the trustee the right 
to recover the whole property, if the mortgage itself was 
invalid for any reason. 

The rule that a fraudulent transfer cannot be validated by a 
subsequent Jona fide transfer to the same property, if the rule 
exists at all, stands on narrow technical principle. is against 
justice, and seems to be sufficiently met in this case by the 
above distinction. 

If,as is claimed by the appellants and complainants, the 
case at bar is to be governed without reference to the local 
law of Rhode Island, then we cite Sumner v. Hicks, 2 Black; 


032, where in the case of a valid assignment following one 
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which was fraudulent and voidable, the court sustained the 
latter, and approved the general rule that a deed, even fraud- 
ulent in its creation and voidable by a purchaser, may become 
good by matter ex post facto. 

9. We have discussed these assignments, not because we are 
obliged to rely on them for our title, but mainly in order to 


meet the proposition of the Connecticut court. 


X. Effect of the Decision in Austin v. The Sprague 
Manufacturing Co. 


1. At the Circuit, the Circuit Judge decided to follow this 
case, as he had previously done in Moulton v. Chafee, 22 Fed. 
Rep. 26, stating that the facts at bar do not differ materially 
from those proven in the State court. 

So also in a suit brought by one of the parties interested in 
the case at bar, namely, Waterman v. The Sprague Manufac- 
turing Co.,12 Atlantic Rep. 240, one of the fundamental 
grounds of decision in favor of Waterman was, foot of p. 244, 
that by the law of Rhode Island the mortgage was a valid and 
effective instrument as against Waterman, that, therefore, the 
plaintiff properly refrained from effort to proceed in Rhode 
Island ; that he was not presumed to know the law of Con- 
necticut, and so that his delay could not be pleaded against 
him as laches in the latter State. 

The parties in interest in this case should not be allowed to 
defeat us in Connecticut on the ground that the law of Rhode 
Island is conclusive, and also defeat us in this Court on the 
ground that this is of no account. 

2. As we prefer to keep on the safe side of the various 
expressions in this Court concerning the effect of decisions of 
local courts, we have developed as carefully as possible the 


various particulars concerning this trust mortgage and the 
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history of the law of Rhode Island with reference thereto, in 
order that the court may see the entire propriety of the con- 
clusion reached at the Circuit. 

Here we have in the State court a well reasoned opinion 
sustaining the mortgage, given in a case commenced before 
the one at bar, and based, as will appear in the opinion in 14 
R. I. £75, on the identical proceedings by Waterman upon 
which the case at bar is based, and relating to shares of stock 
of the Phenix Iron Foundry sold on the same execution in 
favor of Waterman on which the Quidnick Co. stock was sold, 
the purchaser at the execution sale invoking the jurisdiction 
of the State court. 

3. We suppose the judiciary act making of the laws of the 
several states rules of decision, does not by its terms apply 
to this case at bar; but, on the other hand, we also suppose 
that, inasmuch as this is not a case of a commercial character 
and as the complainant’s title is strictly a * legal” one, and 


’ 


not * equitable,” so that, with reference to his underlying title, 
no general doctrines of equity apply in his behalf, the court 
here has the same duty which rested upon the supreme court 
of Rhode Island, namely ; to ascertain what was the law of 
Rhode Island and be governed by it. 

“ The plaintiff in error, being a citizen of New Jersey, had 
“a constitutional right by virtue of that fact to invoke the 
“ jurisdiction of the courts of the United States, and is entitled 
“to their judgment upon his rights under the laws of Penn- 


- sylvan “ 


Gibson vy. Lyon, 115 U. 8. 489-446. 


That we do not go beyond the rule as applied by this court 


in suits in equity, as well as at common law. will be seen as 
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we hereafter take up the following cases, all of which were in 
equity, namely: ° 
Brashear v. West, T Peters, 608. 
Sumner v. Hicks, 2 Black, 532. 
and perhaps some others. 


So far as what has preceded in this brief shows, with refer- 
ence to any particular points, or, indeed, with reference to 
the whole mortgage, that the law of Rhode Island is settled, 
either by a line of decisions of the court, or by general recog- 
nition and usage for a long period of time, or otherwise, this 
Court seems conclusively bound to follow it; and so far as it 
is not thus settled, inasmuch as we have shown by balancing 
principle against principle and case against case, that in no 
event can it possibly be claimed that the case against any part 
of the mortgage is a strong one, this Court ought to accept 
the local decision as “entitled to the highest respect,” as 
stated in Bucher v. Cheshire Railroad Co., 125 U.S. 555 and 
584, orto “peculiar respect,” as stated in Gibson v. Lyon, 
115 U. S. 439-446, or to lean to an agreement with it as 
stated in Anderson vy. Santa Anna, 116 U. 8S. 356-365. 

We accept the rule as stated in Norton v. Shelby County, 
118 U. S. 425-439 as follows: 

“ Upon the construction of the constitution and laws of a 
‘* State, thiscourt, as a general rule, follows the decisions of her 
“ highest court, unless they conflict with or impair the efficacy 
‘of some principle of the Federal Constitution, or of a federal 
“ statute, or a rule of commercial or general law.” 

Or the rule as laid down in Bacon v. The Northwestern Life 
Ins. Co., 131 U.S. 258-264 as follows : 

“ As the question involved the legality of proceedings pro- 
‘ vided for by the statutes of the State, and is thus a question 
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“of the constructiou of a State statute by the highest court 
‘‘of the State, or, more properly, perhaps a rule of property in 
“that State, we would follow the ruling of the Michigan 
“Supreme Court upon it even though we might have some 
“ doubts upon it as an original proposition.” 

Or the rule as laid down at greater length, and therefore, 
perhaps, with more precision in Bucher v. Cheshire Railroad 
C'o., supra, p. 584, and G.bson v. Lyon, supra, 446. 

We assume it will be admitted that the law as recognized 
by usage or acquiescence for a long peroid of years, is quite as 
binding for this purpose as though found in judicial decisions. 

4. The case at bar is really one of administration of an 
estate, as to which inextricable confusion comes from con- 
flicting decisions, and which, therefore, is ordinarily and nec- 
essarily left to the local tribunals. | 

5. It is also fundamentally a question of application of 
property to the payment of debts, being a question as to which 
class of creditors shall prevail. 

Whatever may be said about the statute of frauds; or the 
principles of fraudulent conveyance, it all results, so far as 
this case is concerned, into that single matter. 

Except where the United States interferes under the express 
provisions of the constitution by a bankruptcy statute, the mat- 
ter o1 application of property to the payment of debts has been 
strictly regarded as of state cognizance and as peculiarly a 
local question. 

This principle was recognized by statute in that provision, 
R. S. Sec. 938, dissolving attachments upon process of United 
States courts when, according to the laws of the State, they 
would be dissolved upon like process from the State courts, 


and further by the statutes conforming mesne and final proc- 
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ess with reference to proceeding against property to mesne 
and final process of the local tribunals. 

6. So far, also,as this* case relates to the transfers of 
stock in corporations organized by the state, all such matters 
have continuously been held as by their very nature controlled 
by the local law, the corporation being the creature of the 
State, and the stock having a local habitation ; and working 
out the same principle, the transfers of stock of national banks 
and corporations organized by national law, are governed by 
Federal rules. 

7. It is claimed that the principles applicable to fraudu- 
lent conveyances are matters of general jurisprudence. 

No doubt the underlying principles are of that character, 
and probably are of universal application. 

But the application of details, rules of évidence, all the 
questions concerning constructive frauds, and all that class of 
questions which arise in this case, are strictly of a local char- 
acter, and have been uniformly so regarded by this Court. 

In Brashear v. West, 7 Peters, 608, a case in equity, Mar- 
shall, Chief Justice, considered on general principles certain 
propositions which it is claimed establish the fraudulent char- 
acter of an assignment for the benefit of creditors, and speak- 
ing of the last objection said p. 595: 

“ Whatever may be the intrinsic weight of this objection, it 
“seems not to have prevailed in Pennsylvania. The construc- 
“tion which the courts of that State have put on the Pennsyl- 
‘‘ vania statute of frauds must be received in the courts of the 
“United States.” 

This was the statute relative to fraudulent conveyances. 

In Sumner v. Hicks, 2 Black, 532, which was also a bill in 
equity, the court said: 

“The statute of Wisconsin on the subject of fraudulent 
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‘“‘ conveyances is substantially the same as 18 Elizabeth, Chap. 
“5”: and “in cases like this, involving the construction of a 
“State statute, the court is governed by the highest judicial 
‘authority in the State.” 

In the late case of Robinson v. Elliott, 22 Wall. 518, which 
the Court finally decided upon general principles, there being 
no direct decision in Indiana, the Court at every point showed 
it was reaching out tc ascértain what was the local law of that 
State, and referred to the various phases of it on pp. 520, 521, 
522, 523, 524 and 526. 

In Means v. Dowd, 128 U. 8S. 278, this court followed the 
law of North Carolina so far as it could be discovered, p. 280. 

Many other cases undoubtedly can be found but these are 
sufficient to establish our point. 

8 Now coming to a closer application of these general doc- 
trines, we find upon some points that the law of Rhode Island 
has been settled and uniform for a long period, as follows: 

a. That, arising from the commercial necessities of the 
State, voluntary transactions providing equality among eredi- 
tors are favored. P. 42 of this brief. | 

b. That all the circumstances surrounding the execution 
of the instrument are to be considered on the question of 
alleged fraud, and that the court is to put itself at the precise 
point of view of the parties to the transaction. See this brief, 
p. 41. 

c. That the doctrine of Owen v. Body, 5 A. & E. 28, in so 
much as it was supposed to deter creditors by the possibility 
that they might be made liable as co-partners, is not the law 
of Rhode Island. See this brief pp. d8-o9. 

d. That in the construction of written instruments, the 
existence of fraud is a question of fact whenever their terms 


and stipulations are by possibility compatible with good faith, 
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and have upon their face the essential elements of a legal con- 
tract. . See this brief pp. 40-41. 
e. That,as appears by this brief, pp. 59-61, words nomin- 


, 


ally vesting a power according to the ‘* discretion” of a trus- 
tee, still leave the power subject to the control of the Equity’ 
courts. 

Ff. That, as appears by this brief, pp. 40-41, 75, 83, arrange- 
ments by which the mortgagor retains possession, operate, sell 
and renew, do not invalidate mortgages, as in other localities, 
but are regarded as useful, and sometimes beneficial for all 
concerned. 

g. That there are other matters relating to this question 
before the court which have thus been fully established, and 
which will appear upon an inspection of the authorities and 
principles herein stated. 

h. That while, of course, it is not to be expected that a 
mortgage or assignment precisely in form like these at bar, 
would have been before the Rhode Island courts for their 
decision, yet the principles thus settled underlie these at bar, 
and are so involved in its elements that the entire decision of 
the court in Austin v. The Sprague Manf. Co., may justly be 
assumed as only declaratory of what had gone before. 

% In addition with reference to instruments which in- 
volve so much local knowledge of mercantile usages, local 
public interests, private interests of such character and so 
often repeated, that they amount to public interests, local 
usages, local peculiarities of the law which do not always 
appear in the reports and peculiarities which do so appear, as 
do these instruments at bar, and also with reference to instru- 
ments which are admitted to have been honestly put on foot 
and in support of the legality and validity of which there was 


so much to be said by the Supreme Court of Rhode Island in 
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Austin v. The Sprague Manf. Co., it would seem that this 
Court is under peculiar obligations to accept this local decision 
as entitled to “ the highest respect,” and to * peculiar respect,” 
and “to lean to an agreement with it,’ and thus accept it, 
unless it can be practically demonstrated to be wrong, which 


would seem impossible. 


XI. The claim is Unconscionable. 


Mississipp: & Missouri R. Rh. v. Cromwell, 91 U. S. 648, 
645, seems directly in point. 

In this case. like the one at bar, the creditor had seized on 
his execution a large amount of stock and bid it in through 
the complainant, Cromwell, for $50; and this Court said as 
follows: 

“Taewy * °° > oe FF * © * aw ae 
“e 8S was evidently not done for the honest purpose 
‘of making his debt by the sale or he would not have 


allowed it to be sold for fifty dollars.”’ 


. 


“ He,’ (the purchaser), ‘** comes into court with a very bad 


“grace when he asks to use its extraordinary powers to put 


¢ 
? 


him into possession of $380,000 worth of stock for which he 
win paid only $50.” 
And this court directed Cromwell's bill to be dismissed. 
That Waterman and Randolph are not trying honestly to 
collect their debts, but are seeking an unconscionable, indeed 
a monstrous advantage, is apparent from the following : 
Waterman’s judgment was for 12,209.57, Randolph’s for 
$34.500 ; yet they sold on these executions, and Randolph 
bought in and now claims to hold 4,022 shares of Quidnick 
Co. stock, paying for all $275. 
According to the evidence on page 252, the dividends 


which in law Randolph as holder of these shares might de- 
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mand is cash #583,190, and mortgage notes, secured by the 
mortgage here in dispute, $222,547.26. 

But this is not all. 

It is in evidence that upon this execution he sold and him- 
self purchased Governor Sprague’s residence, Canonchet, a 
valuable estate containing 408} acres of land, with extensive 
improvements. 

It also appears that the property of Hoyt, Spragues & Co. 
(who, Amasa Sprague testifies, were supposed to be able to 
take care of their own indebtedness) was open to him as a 
creditor. 

In Cranson v. Smith, 47 Mich. 647, a suit in equity by a 
judgment creditor to set aside a fraudulent conveyance, the 
court adopts the rule: 


“If the judgment creditor is entitled of strict legal right 


° 
* 


to proceed to the sale where the title of record is not in the 


‘‘ judgment debtor, and where the competition at the sale 


‘ will be precluded by that fact, it is no more than justice to 
‘leave him to rely upon the strict legal right and to refuse 
‘equitable assistance in perfecting a sale that ought not to 
‘‘ have been made under the circumstances.” 

In Smith v. Vreeland, 1 C. E. Green, N. J. 198, the court 
decides that : : 

Where a party has become himself the purchaser for an 
inadequate sum, all that the complainant can ask in equity 
is the payment of his debt. 


This case will justify careful examination. 
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Appellees. , 


A. 


WITH REFERENCE TO THE DISTINCTIONS BETWEEN MORTGAGES 
AND ASSIGNMENTS, P. 44 OF BRIEF. 


‘ 


In White vs. Cotzhausen, 129 U. S., 329, the Court said 
} ’ 


page 342: 


“We would not be understood as contravening the gen- 
eral principle, so distinctly announced by the supreme court 
of Illinois, that a debtor, even when financially embarrassed, 
may in good faith compromise his liabilities, sell or transfer 
property in payment of debts, or mortgage or pledge it as 
security for debts, or create a lien upon it by means even of 
a judgment confessed in favor of his creditor. (Preston vs. 
Spaulding, ubi supra; Field vs. Geoghegan, 125 Illinois, 70.) 
“Such transactions often taken place in the ordinary course 
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of business, when the debtor has no purpose in the near 
future of discontinuing business, or of going into bankruptcy 
and surrendering control of all his property. 

“A debtor is not bound to succumb under temporary re- 
verses in his affairs and has the right, acting in good faith, 
to use his property in any mode he chooses, in order to 
avoid a general assignment for the benefit of his creditors. 

“We only mean by what has been said, that, when an in- 
solvent debtor recognizes the fact that he can no longer go 
on in business, and determines to yield the dominion of his 
entire estate, and in execution of that purpose, or with an 
intent to evade the statute, transfers all or substantially all 
his property to a part of his creditors in order to provide 
for them in preference to other creditors, the instrument or 
instruments by which such transfers are made and that re- 
sult is reached, whatever their form, will be held to operate 
as an assignment.” 


-) 


The case arose under the statute of assignments of Illi- 
nols, and it cites as pertinent a number of decisions from 
the Missouri circuits 

[n [largadine vs. Henderson, decided by the supreme 
court of Missouri, March 4, 1889, reported in Southwestern 
Reporter, vol. 11,218, the instrument, which was in form an 
assignment in the fact that it ran toa trustee and did not 
contain a ceanditional clause, was held nevertheless, under 
the e mstaneces, to be a mortgage and not within the 


Statute. 
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from ali his creditors and secured them on a large portion of 
7 


his estate. ‘he court held that it was not an assigument 


ear 
tev 


re- 
ith, 
to 
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for the benefit of creditors, and that the question was one of 
intent, using the following language: 

“We are of opinion that the mortgage in this case was not 
an assigument for creditors under the act of 1836; that it 
was not intended as such by cither the mortgagors or the 
mortgagee is too plain for argument, nor have any of the 
creditors inten led to be benefite d thereby ever treated it as 
such. The facts connected with it, briefly stated, are that 
Malin Brothers, residents of Montgomery county, becoming 
embarrassed in 1875, obtained an extension of 24 months 
from their creditors, and, in order to secure their liabilities 
thus extended, executed the mortgage in question upon their 
real estate to the appellant as trustee. The consideration 
of the mortgage was the extension, and, had the extended 
paper been paid at maturity, the condition of the mortgage 
would have been performed and the mortgagors entitled to 
have satisfaction entered of record.” 

« ¥ * bad * ¢ ‘ 

“ Moreover, the mnortgage was not an absolute transfer of 
anything ; it was a mere pledge orsecurity. In this it lacks 
one of the essential features of assignments under the act of 
1836. In all the instruments which have been held to be 
assignments for creditors there has been in some form an 


absolute transfer of the property. The assignor parted with 
al] his title an | eontrol thereof, save alone the rl lit LO have 
any surplus reconveye d to him that might remain after the 


payment of his debts.” 


. ® . ‘ ‘ . vy. 
Like cases were Cadwell’s Bank vs. Crittenden (66 Iowa, 
237) and Jaffray vs. Greenbaum (64 Iowa, 492) 
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the fact: but, whether we are correct in this or not, it seems 
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clear to us that the mortgages cannot be regarded as an as- 
signment. We are well satisfied that the mortgagors did 
not execute them without a hope of redemption, and did not 
regard them as a mode of making a final disposition of the 
property under an appearance of giving security. It may 
be that they were badly insolvent and that the property 
mortgaged was insufficient to pay the mortgage debts, vet 
we think that the mortgagors did not so regard it at the 
time.” 


WITH REFERENCE TO “TL,” PAGE 53 OF APPELLEES BRIEF, 
POINT THAT THE MORTGAGE COMBINED INDIVIDUAL AND 
CORPORATE PROPERTY WITH INDIVIDUAL AND CORPORATE 


DEBTS. 


There should be noted the facts under “ B,” page 37 of the 
brief, that the debts of the Sprague Manufacturing Com- 
pany were the individual liabilities of each of the stock- 
holders, including Mary, Fanny, Amasa and William 
Sprague, and A. & W. Sprague, so that each of these stock- 
holders had the right under the laws of Rhode Island to 
prefer the creditors of the corporation by mortgage or other- 
wise. 

We cite more fully from Read vs. Baylies, 18 Pick., 497, 


referred to 1D the principal brief, as follows: 


“The principal ground relied upon by the defendant to 
impeach this assignment is that it purports to be an assign- 
ment both of partnership property and of several property 
of the partners, and it provides that the proceeds shall be 
distributed amongst both partnership creditors and several 
creditors; but this circumstance alone Is not sufficient to 
invalidate the assignment; to have that effect it must be 
shown on the part of the attaching creditor, attaching as the 
creditor of the firm, that these provisions in the assignment 
would operate injuriously to him.” “ But,” continues the 
court, “it appears from the facts in the case that the amount 
of the claims of partnership creditors who had become 
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parties to the assignment before the attachment, were more 
than sufficient to absorb all the partnership property assigned. 
The debtors, by their voluntary conveyance, had a right to 
convey their partnership property, at a fair valuation, to pay 
such of their partnership debts as they chose to prefer, and 
under this right to prefer, they might well prefer those who 
would come in and become parties. Such an assignment 
would be good and effectual against all other partnership 
creditors, who should attach the property, because the cred- 
itors under the assignment had an equal right with those 
attaching, to rely on the principle that partnership prop- 
erty shall be first applied to the payment of partnership 
debts, and to obtain a preference, and being first in time, 
claiming under a good conveyance, made to trustees for 
their use, upon a good consideration, their .title is prior in 
right. Anattaching partnership creditor, then, has no right 
to complain that the partnership creditors under the assign- 
ment, have consented LO let in several creditors Lo share with 
them, because such a provision does not affect the rights of 
such attaching creditors. The partnership creditors under the 
assignment would hold the whole of the property against an 
after-attaching partnership creditor, because the whole would 
be no more than sufficient to satisfy their debts, and, there- 
fore, whether they permit several creditors to come in and 
share with them or not is wholly immaterial to other cred- 
itors. It is solely a question under the assignment between 
the different classes of creditors, when thev come to claim 
distribution, a question with which those claiming adversely 
to the assignment can have no concern.” 


Also we cite more fully Austin vs. The Sprague Manufact- 
uring Company (14 R. I., 486) as follows: 


“ Moreover, the individuals, as stockholders, were person- 
ally liable for the debts of the corporation. In view of 
thes complications, it is quite proper that all the grantors 


a proper marshaling of assets, or even if this is prevented 
by the community of obligation on the notes, still we can- 
not set the deed aside on that account, except at the request 
of some creditor who is injured by the diversion of that 
which belongs to him.” 

* * . * * * ye 
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“Tt does not appear nor does the complainant claim, that 
he has been injured in any way on that account; on the 
contrary, the evidence shows, in the report of the committee 


before referred to, that there was a large surplus of private 
assets over private debts. [It will be time enough to con- 
sider this matter fully when some ereditor shows that he 
sustains or has reasonable cause to fear a damage on this 


+ 
t 
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Also we refer to Nightingale vs. Harris (6 R. [., 521), in 
er 


' ; ' \ 7s 
which case 1 appeared the assignment directed dividends to 
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that ground the court severed the unauthorized portions. 


It cannot be objected to an assignment that it provides 
for the private creditors of the individual members of a 
firm where the individual property of the members In- 
cluded in the assignment exveeds the amount of each one’s 
individual debts. 

Hollister vs. Loud, 2 Mich., 309. 


If the issue had been made on this point the actual facts 
would have shown that the amount of trust notes issued on 
account of the stockholders who joined in this mortgage 
Was a Very Smaii pr portion of the amount of assets which 


’ } } 7 
Lheyvy turned 1n under It. 
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Circumstances as they appeared when the mortgage was 


Mr. Hart, who was familiar with ail the circumstances. 


‘ fs) "4 1? ai 
testifies, page 454, as follows: 


“Int 56. Will you state why and at whose desire the trust 
deed was executed DY the parties other than the corpora- 
LION. 

A. At the desire of the ereditors. The scheme could not 
have been been carrred out of an extension unless the 
Sprague StLOCKHNOLUers ha lL morte ved thei 


' 4 , private property 
= " ‘ 


In conjunction wit! 


~~ 


Lhe corporation. 


&% 
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And as the report of the committee made to the bank 
shows that the private assets of the several stockholders was 
largely in excess of their private liabilities it could do no 
harm to the corporation or the corporate creditors.” 


This testimony is nowhere contradicted. 


C. 


IX ADDITION TO THE CASES ON PAGE 5D SHOWING THAT 
ASSIGNEES AND MORTGAGEES MAY LAWFULLY BE GIVEN A 
DISCRETION TO CONTINUE THE MANUFACTURING AS _ INCI- 
DENTAL TO THE .PRINCIPAL PURPOSES OF AN ASSIGNMENT: 


Burrill on Assignments, fifth edition, sec. 212 says, as fol- 
lows: 
ignments are sometimes drawn with stipulations for 
the continuance of the debtor’s business, either by the as- 
signees or by t debtor himself under their direction ; and 
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>. , 7 . , ae . . . ’ ‘OF rr . 
REFE! RING TO THE FACT THAT NOTWITHSTANDING THE 


PHRASEOLOGY VESTING DISCRETION IN TRUSTEES, YET THAT 


WHER! THAT DIS -ETION RELATES TO THE MANAGEMENT OF 
PROPERTY, IT IS CONTRCLLED: BY THE COURT, aS snown by 


the extract from Perry on Trusts, sec. 508, page 60 of our 


re. 


Hill on Trustees, pages 494 and 495, Fourth American 
Edition, pages 773 and 774, says as as follows: 


“The Court is much more ready to control the trustees 
in the exercise of discretionary powers of this last descrip- 
tion than in matters of private opinion and judgment. The 
reason is that on these matters of fact the court Is equally 
competent or even more competent than the Lrustees to de- 
termine what will be most beneficial to the trust estate; 
and it will enter into the consideration of the motives of a 
trustee in exercising or refusing to exercise such a power, 
and will not sutler him to exercise his discretion in an arbi- 
trary or capricious manner.” 

+ + n * * . x 

“ However, in all these cases if the trust instrument ez- 
pressly declare that the power may be exercised by the 
trustee at hiis uncontrolled discretion and the terms are such 
as preclude the eourt from ent ring into the trustee’s motives 
In exercising this discretion, the jurisdiction of the court is 
excluded and it cannot interfere, except in the case of fraud 
or improper motive, which is an exception to every such 
general rule. 

“ Powers of sale, of leasing, and of varying the securities 
also come within the class of discretionary powers which 
is now under consideration.’ 


Among the cases cited by Perry on Trusts, Fourth Edition, 
sec. 00S, are the followin: 

Webb vs. Shaftsbury (7 Vesey, Jr., 480), head note as fol- 
lows: 


_ “'Phe court controls a trustee in the exercise of a power 
to appoint new trustees, although given in very large words.” 


The viee-chancellor said (page 498) : 
“The exercise of a power of renewal does indeed require 
“ . . : 
a discretion, for otherwise a trustee would be bound to com- 
} . 1 » 
ply with any unreasonable demand on the part of the lessor, 
but not an arbitrary or capricious discretion.” 


rican 


stees 
crip- 
The 
lally 
» de- 
vate ; 
of a 
wer, 
irbi- 


9 


In Hewit vs. Hewit (Ambler, 508) the head note was: 


“The Power given by will to cut trees as four trustees should 
allow or direct. All the trustees being dead, the power 
remains, and the court will preserve the check and refer it toa 
master to see what is proper to be cut.” 


This case was decided by the chancellor, Lord Northing- 
ton, after having taken two years’ time for consideration. 

Page 529 he says: 

“The office of the trustees is not confided to any personal 
qualification, but what anybody might do—that is, see 
what timber is fit to be cut.” 


In Druid Park Heights Co. vs. Oettinger (53 Md., 46) the 
following appears from the syllabus: 


“To accomplish these objects the testator created a trust, 
and for the purpose of making the estate productive he gave 
to G. and k., trustees, or the survivor of them, or the heirs, 
executors, or administrators of the survivor, the power of 
selling at public or private sale or leasing as might be most 
advantageous, in their judgment, to the parties in interest.” 


[In the opinion (page 62) appears the following : 


“ But where the discretionary powers are such as would 
not belong to the court because of its jurisdiction over the 
subject-matter of the trust, independent of the authority of 
the will, as, for instance, where the power Is one of selecting 
the beneficiaries to enjov the testator’s bounty, the court will 
not exercise it, and, under the rules of law, cannot confer 
such discretion on a trustee.” 


A clause in a deed of assignment “ authorizing the trus- 
tees to sell the property conveyed whenever they shall think 
proper and most conducive to the interests of the trust is not 


objecti ynnable.” 


Maennel vs. Murdock, 13 Md., 164. 


1d 
4s 


REFERRING TO REGULARITY OF PROCEEDINGS ON WATERMAN’S 


EXECUTION (PAGES 13 AND 14). 


It is to be noted that both the sheriff’s return of seizure 
and his notice of sale (pages 204 to 206) fail to properly de- 
eribe the stock, in all cases using the alternative, as for ex- 
ample : 


“Standing in the name of the defendant corporation, The 
A. & W. Sprague Manufacturing Co., or in the name of Fanny 
Sprague or owned by either of them.” 


As this was a proceeding against Fanny and Mary Sprague, 
as stockholders in the corporation, it, of course, required, we 
will not say strictness, but correctness, in this particular. 


| 
‘ 
* 


WITH REFERENCE TO THE EFFECT OF THE DECISION IN THE 
AUSTIN CASE PER BRIEF (PAGE 91) WE MAKE THE FOLLOW- 


ING ADDITIONAL REFERENCES. 


[fanrick vs. Patrick (119 U.S., 156) touched a question of 
real-estate title which was litig: pe din Texas. 

Page 169 the court said: 

“Great weight, if not conclusive effect, in our opinion, is 
to be given to these decisions of the supreme court of ‘Texas 
upon a question of constructi on of the st: atut tes of the State 
as allec Ine titles to real est: ite, 


he Supreme Court refers to se veral cases In Texas pass- 
ing upon this title. 

The first one is found in 54 Texas, 101, and was decided 

Dec. 14, LSSO, while the case decided in the Supreme Court 


of the United States commenced Feb. 13, 1880. 
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We have already called attention to the fact that the de- 
cision in the Austin case was not only before this case at 
bar came to a hearing at the circuit, but that the former. 
suit was also commenced before the latter. 

Whether the Texas case was commenced before that in 
the Supreme Court does not appear. 

It is to be noted that, although this case is spoken of as 
concerning a title to real estate, the mortgage which we are 
considering also relates to real estate, and the precise ques- 
tion before this Court relates to title to stock in a corpora- 
tion, which has the same local character as real estate, and 
the complainant by his second supplemental bill seeks to 
affect the title to real estate. 


AS TO THE POINT THAT THE ASSIGNMENT OF APRIL 6, 
1874, DID NOT MERGE WITH THE MORTGAGE, per the brief, 
page 61. No. 2. we cite United States vs. Stowell, 133 U.S., 1. 


In this case the mortgagor of a still, whose title had been 
forfeited to the United States, conveyed his interest by quit- 
claim deed to the mortgagee; and on page 19 this Court 
held as follows: 

“But this deed did not have the effect of merging or 
uniting the mortgage and the equity of redemption in one 
estate, because, by reason of that intervening right, it was 
for the interest of the mortgagee that the mortgage should 
be kept on foot; the quit-claim deed being void or voidable, 
left the mortgaged estate exactly where it found it.” ° 


H. 
WITH REFERENCE TO THE POINT IN OUR BRIEF THAT THE 
RANDOLPH CLAIM IS UNCONSCIONABLE, P. ¥35: 


“Now, it is a familiar doctrine of courts of equity that 
where a contract appears extortionate and unconscionable 
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it will not be enforced ; so, where a complainant is seeking to 
obtain some unfair and unjust advantage, or, having been 
fully compensated for his time and labor and money, Is 
seeking by technical rules and legal proceedings to grasp 
more, and wherever generally, it woul: | be inequitable so to 
do, a court of equity will refuse him any relief.” 

Gottlieb vs. Thatcher, « 34 Fed. Rep., 440. 


“While a court of equity in setting aside a deed « 
pure ‘hase upon Lrot inds other than those of positiv e tri ah 
annuls it upon terms, and requires a return of the purchase- 
money, or directs that the conveyance stand as a security 
for its repayment, this principle has no place as applied to 
an action at law. This constitutes one of the essential dif- 
ferences already discussed between relief in equity and the 
judgment extended by a court of law. The latter court, as 
we have said,can hold no middle course. The entire claim 
of each party must rest and be determined at law upon the 
single point as to the validity of the deed, but it is the or- 
dinary case In the former court to decree that a deed not 
absolutely void, yet, under the circumstances, inequitable 
as between the parties, may be set aide upon terms,” 

Wait on Fraudulent Conveyances, second edition, 
sec. 199. 


“When the proceeding is in chancery the jurisdiction 
exercised is more flexible and tolerant. The equity ap- 
pealed to, while it scans the transaction with the severest 
scrutiny, looks at all the facts, and giving to each one its 
due weight, deals with the subject before it according to its 
own ideas of right and justice. * Je. 

“The c: ssdinal principle in all such cases is that the prop- 
erty of the debtor shall not be diverted from the payment 
of his debts to the injury of his creditors by means of the 
fraud.’ 

Clements vs. Moore, 6 Wall., 312. 


In Erwin vs. Parham ef al., 2 IHlow., 197, the bill was 
sustained on demurrer; but the following extract from the 


opinion, p. 206, shows that the principle which we claim 
was admitted : 


“And as the bill stands on demurrer, and nothing beyond 


a a | 
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its allegations can be considered, it is not possible for us to 
say that the complainant is entitled to no relief at all, and 
therefore dismiss his bill. 

“TTe paid only six hundred dollars for these thirteen 
notes, amounting in the aggregate to $260,000. This was 
paid on an execution sale admitted by the demurrer to have 
been open to competition, regular and fair. The payer, 
Parham, may have been insolvent and the mortgage of no 
value, for want of title in the mortgagor. In such event no 
startling inadequacy of price could be predicated of the 
enormous disparity between the nominal amount of the 
notes and the price paid for them.” 


The supreme court of Rhode Island has said: 


“Courts are without doubt exceedingly reluctant to infer 
fraud from mere inadequacy, for fear-of impairing freedom 
of contract, and very few cases, if any,can be cited in which 
they have done it. We think, however, that this may un- 
questionably be said in regard to gross inadequacy of con- 
sideration, namely: That whenever it exists it suggests a 
strong suspicion of fraud, which the court will search as 
with a microscope to find, and it will be quick to seize upon 
the slightest circumstance of unfairness or oppression to 
grant relief.” 

Brown vs. Hall, decided July 19, 1883 (14 R. L., 249- 


201. 


In Byers vs. Surget (19 How., 303) an attorney who ob- 
tained a judgment for costs for $39.10 was active in taxing 
the costs, obtaining the execution and supervising and di- 
recting the proceedings of the sheriff, and purchased upon 
the execution 14,000 acres of land, worth apout $70,000. 


The transaction was set aside. 
The Court, among other things, savs as follows: 


“To meet the objection made to the sale in this case, 
founded on the inadequacy of the price at which the land 
was sold, it is insisted that inadequacy of consideration, 
singly, cannot amount to proof of fraud. This position, 
however, is scarcely reconcilable with the qualification an- 
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nexed to it by the courts, namely, unless such inadequacy 
be so gross as to shock the conscience, for this qualification 
implies necessarily the affirmation that if the inadequacy 
be of a nature so FTOsSsS Us LO shock the conselence, it will 
amount to proof of frand. Again, in answer to the same 


objection, } IS insisted that whatever presumption arisil 


' 
‘ 


{ 
= 


. 
‘ation may be permitted with 
respect to transactions strictly limited to vendor and vendee, 
no unfavorable inference from that eause is permissible with 


from inadcauaey of econside 


respect LO sales made under judicial process. ( fertainly the 


? 


facts that sales are made by the officers or ministers of the 
law and under its authority, may properly weaken the usual 
presumption arising from gross inadequacy ; but to declare 
that such inadequacy connected with other faets and cir- 
cumstances evincing fraud or unfairness could never be re- 
garded as affecting sales under process, would be as rational 


as the assertion that process of law could never be abused, 


and that the ministers of the law must necessarily be intel- 
ligent and upright, and ineapable of being ever willingly or 
unwittingly made the instruments of fraud or oppression.” 


<7 
_ 


The Court animadverts on the facts to which we have 
already called attention, and closes as follows: 

“When all these acts on the part of ppellant are ad- 
verted to, they impel irresistibly to the conelusion that the 
ross inadequacy of consideration in the sale and purchase 
of these lands was the premeditated result which the pro- 
ut in practice lo insure. 
They betray that malus dolus in which the design of the 
appellant was conceived, which appears to have presided 
over and regulated the progress of the design from its birth 
to its consummation, to which design the appellant has 
tenaciously clung, in the seeming expectation that it was 
beyond the corrective powers of law or justice.” 


+ 77 
eeedings by the appellant were 


It appears (pages 252-’3S) that the Quidnick Co. shares, 
which appellants claim, represent a cash value of $583,190, 
plus their proportion of $97,000, equal to 890,475, or a total 
eash value of 8673,665:; to which are to be added notes se- 
cured by the mortgage in dispute of $222,547.26, making a 


total nominal value of $896,212.26. All of this was bid 
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in by Randolph for the sums of $100, plus $175, a total of 
$275. (Pages 197-’8 and 2045.) 

Moreover it appears by the record that the William 
Sprague estate at Canonchet, also covered by this mortgage, 
was bid in by Raudolph for $100 (p. 500), although worth 


at least $62,250. (P. 299.) 


Also in the suit of Moulton vs. Chaffee et al., (p. 298), and 
sequence, and which suit related to the title of Canonchet, 
Wim. Sprague, one of the original mortgagors and defend. 
ants in the Randolph suit at common law, in his answer to 
the bill, p. 334, set up the attachment of Randolph on the 
Canonchet estate, and through Henry Pitman, clerk of the 
U.S. C. C., a witness called by him, Wm. Sprague, (p. 483), 
put in the record in Randolph’s suit, commencing p. 4%, 
with the sale of the Canonchet estate on e@x¢ cution (p). HOO) 

[t will also appear (p. 195), that the agreement for judg- 
ment, sign d by Patton as the attorn v for Amasa Sprague 
and Wm. Sprague in the suit of Randolph at common law, 
was filed March 7, 1883, with an express stipulation that 


execul ion issue. 


Kxeeution did issue on the ith of March, the very day 

on- which judgment was taken. 
In view of the stipulation for an immediate execution and 
the possible uncertainty of the law as to the effect of a pre- 
minature issue, we do not trouble the Court on that poin 
distinct subject-matter. 

But it appears (p. 198,) that on the same day on which 
judgm nt was taken, the marshal seized on the execution 
all the interest of Wm. Sprague and Amasa Sprague in 
the Quidnick Company stock, and (p. 500) the Canonchet 
estate, all as early as half-past eleven o'clock in the forenoon. 

All this sudden heat was in a suit which had slumbered 
nearly eight years. 

The Canonchet estate was worth double the amount of 
the execution. The Quidnick stock of Amasa Sprague was 
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worth more than ten times its amount, and so was that of 
Wim. Sprague; and yet all three parcels were seized and sold, 
although upon a fair sale, or indeed upon a purchase by 
Randolph, if he was seeking only to obtain payment, either 
of the three parcels was more than sufficient to satisfy his 
execution. 

March 23, page 197, Wm. Sprague’s stock, worth more 
than $375,000, was purchased by Randolph for $50, and on 
the same day Amasa’s stock, of like value, was purchased by 
him, also for $50; and on the 25d day of August Canonchet 
was also purchased by him for 5100. 

But the scheme went even further. In order to grasp 
everything, something more was necessary, as Randolph’s 
execution could not run against the stock of either Fanny 
or Mary Sprague or the Sprague Manufacturing Company. 

It appears, pages 202 to 207, that Waterman’s suit was 
commenced in 1882; that Patton, attorney for the Spragues, 
appeared and pleaded the general issue; and that Messrs. 
Parkhurst and others, who were in the interest of Chattfee, 
filed a special plea, which was stricken out, undoubtedly for 
the reason that these gentlemen, although they represented 
through Mr. Chafee all the essential interests of the Sprague 
Manufacturing Company, were not technically authorized to 
represent that corporation. | 

What we have said on our main brief on the question of 
limitations ought to satisfy the Court that Mr. Patton, as 
representing the corporation, could have defended the suit 
successfully, if he had been instructed so to do by his clients. 

The corporation, however, submitted to a judgment on 
the 18th of December, 1882, for $12,209.7 

Matters thus rested quietly until Mr. Randolph prepared 
to move; when March 2, 1885, five days before judgment was 
taken in the Randolph suit,-but simultaneously with the 


+) 


agreement for that judgment, execution issued in behalf of 
Waterman, and on this we see a repetition of the programme 
pursued with reference to the Randolph execution. 
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From the standpoint of the complainant, the A. & W. 
Sprague Manufacturing Company was then the absolute 
owner of 455 shares of Quidnick Company stock, worth not 
less than a cash value of $80,000, and these were seized 
March 22, 1883, the day before the sale to Randolph, and 
sold April 3,1883, to Randolph for $100. (Pp. 203-4). 

Both Fanny and Mary Sprague were liable only, as it 
were, as sureties for the debts of the Sprague corporation, 
and, as it turns out under the statute of 1877, as construed 
in Bank vs. Franklin, 120 U.S., 47 (see principal brief, page 
14) could be proceeded against either in person or property 
only by a suit upon the judgment against the corporation. 
Yet so eager were these parties to grasp the whole, that be- 
fore an attempt was made to realize from the shares of the 
corporation which was primarily liable for the debt, at the 
same hour and the same minute on which they seized the 
latter, they also seized the 802 shares formerly belonging to 
Fanny Sprague and the 601 shares formerly belonging to 
Mary Sprague, advertised (page 206) all three lots to be sold 
together at the same hour on the 3d of April then next 
following, and did assume so to sell the same to Randolph 
(pages 204 and 205) for the sums, respectively, of $100, $50, 
and $25. 

Nor was this all. During what period, in what manner, 
to what extent, and how many times the sheriff acivertised 
or gave notice of the sale on the Waterman execution does 
not appear. 

The statute required at least ten days 
seizure was on the 22nd of March and the sale on the 3rd 
of April, there was no grace given. 

Also the stock of Fannv and Mary, as appears page 206, 
was so described in the notice, that a purchaser was not in- 
formed whether the stock to be sold was that of the de- 
fendant corporation or of the ladies named; nor was the in- 
formation given that the sale of these lots of stock would 
follow the sale of that of the A. & W. Sprague Manufactur- 
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Supreme Court of the Lnyited States. 
October Term, 1889. 


EVAN RANDOLPH’S ExXecurors., 
Appellants, 
= ; Equity, 

QUIDNICK COMPANY et al., 
Appellees. 


No. 213. 


APPELLEES REPLY TO THE APPELLANTS SECOND SUPPLE- 
MENTAL BRIEF, FLLED BY LEAVE OF COURT 
Marcu 25, 1890. 


The circumstances under which this reply is drawn pre- 
vent such careful attention as to enable the cotnsel to hope 
to throw therby much light on the case; and therefore we 
submit it mainly to excuse ourselves from any possible charge 
of having neglected our opportunities. 


A 


Pages 1 to 20, and 39 to 43 of the appellants’ second sup- 
plemental brief treat of the executions, and of the act of 1877. 
The same questions were examined in the appellants’ first 
supplemental brief, pages 1 to 11. 


Appellants take the point, page 5, that the defenses to 
which this part of the appellants’ second supplemental brief 


refers, were not set up at the circuit. 


It mav be that this Court has never made certain in what 
way it is to be determined what questions were set up, or 


waived, at the circuit under the rule now so well known. 


Whether or not this Court can examine the briefs, or as- 
certain what questions were in fact argued at the circuit, or 
is limited to what appears on the record, we do not presume 


to express any view. 


As the case at bar was disposed of at the circuit by the 
same judge who disposed of Moulton v. Chaffee, 22 Fed. 
Rep. 26, and as nothing apparently intervened to raise any 
suggestion that he would change his views, it may well be 
presumed that the arguments at the circuit were limited to 
the point that the case at bar was on all fours as to the facts 


with Moulton v. Chaffee, ante. 


We are informed by the counsel who argued at the circuit 
the case at bar, that this was substantially the line of argu- 
ment on the part of the counsel for the respondents, inas- 
much as no other questions seemed to be open; but we are 
also informed that the counsel for the respondents expressly 


stated in the arguments that all defenses were reserved. 


The rule which the appellants thus rely on is undoubtedly 


just and wise, and has covered many great gaps; as, for ex- 


A ets. a Miya ent = 
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ample, the question of jurisdiction based on the point that 
there was a remedy at law. 


Kilbourn v. Sunderland, 130 U. S.. 505. 


And all questions concerning the order of proof, the using 
of copies in the place of originals, and all other like ques- 
tions which it is evident might be obviated during the prep- 
aration, or hearing, of the case at the circuit, if attention had 


=? 


then been called to the defect. 


An example is a letter found in the record not proven nor 


objected to. 
Hoyt’s Administrator v. Hanbury, 128 U.S., 584. 


And also the principle expressed in the thirteenth rule, to 
the effeet that no objection shall be taken in this Court to 
the admissibility of any exhibit, unless taken and noted 


below. 


There is another class of cases arising on a writ of 
error, where the plaintiff in error cannot, under the statute, 
maintain his writ, unless he shows that his exceptions in the 


court below were well taken. 


Klein v. Russell, 19 U. S., 433. 


Badger v. Ranlett, 106 U.S., 255. 


An examination of the cases which have been decided 
with reference to this rule, will show that it is administered 
strictly agaiast the party appealing or bringing up the case 
on a writ of of error, but hardly administered at all against 
the defendant in error, or appellee, on any questions in any 


degree touching the merits. 


Itis enough that the prevailing party furnished the court 
below a single proposition sufficient to maintain his case, 
without unnecessarily developing a whole line of proposi- 
tions which the court would not care to hear, and might 


indeed even refuse to listen Lo. 


All these principles apply fully to the transfers of the 
(Quidnick Co. stock, which are hypothetically discussed in 
appellants’ second supplemental brief, pp. 31 to 36; but the 
regularity of which were so far from being challenged, either 
it the bill, or when offered in evidence, that neither party 
deemed it essential to put in below the records or by-laws of 


the Quidnick Co. with reference thereto. 


1) 


sut this rule has been administered reasonably and justly, 
and has not been applied to defenses which concern the 
jurisdictional power of the courts of the United States, nor 
in behalf of plaintiffs in error, or appellants, in such way as 
to clearly lead to unjust or unlawful results, nor to sustaining 


a bill, the underlying principles of which equity abhors. 


One phase of this statement appears in the case so much 
discussed by the appellants, namely: Fourth National Bank 
v. Francklyn, 120 U.S., 747. Here the Court refused to 
apply the rule in favor of the plaintiff in error, under such 
circumstances that otherwise the effect would be to make 
the rights of the parties depend on a statute which the Court 


was bound to know was not the one governing the case. 
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With reference to all such matters, neither the negligence 
of either party to set up specifically the facts, nor, indeed, 
their united action would induce this Court to exceed its 
constitutional or statute jurisdiction, or to proceed upon a 
bill in equity which sought an unconsionable result, or to aid 


fraud, actual or constructive. 


Like the matter of laches, which it is now well settled may 
be availed of although not set up in the answer, all these 
matters which thus go to the roots of proceedings are not 
within the rule of practice we are discussing, and will be 
seized on by the Court, however indifferent the parties may 


be with reference to them. 


* The equitable powers of this Court can never be exerted 
in behalf of one who has acted fraudulently, or who by de- 
ceit or any unfair means has gained an advantage. To aid 

. a& party in such a case would make this Court the abettor of 
’ at iniquity.” 
. Bein v. Heath, 6 How. 228-247. 
Kitchen v. Rayburn, 19 Wall. 254 and 263. 
, 
: E 

This explanation of the limitations of the rule cited by 

b appellants, p. 5, from Clements v. Moore, 6 Wall. 299-311, 
\ applies fully to the defense of unconscionableness and le- 
- gal fraud on the part of the complainant, developed under 
, point XI, pp. 98 and 99 of appellees’ principal brief, and 
i on pp. 11 to 18 of appellees’ memoranda of additional cases. 
t 


Moreover this defense could not be set up in the answers, 


and was developed by the evidence in the case; because it 


appears by the answer of the Quidnick Co. and others, pp. 80 
and 83, that they were not advised as to the extent of the 
proceedings on the executions of Randolph and Waterman, 
and, indeed, the wholesale attempt on those executions to 
grasp these vast amounts of property could not be under- 


stood until the facts were brought together in this record. 


I 

Every other defense which has been made in this Court 
was (listinctly set up in the answers, and has been constantly 
insisted on. 


The proceedings of the State court were distinetly set up, 


covering many pages of the pleas and answers. 


So were laches, acquiescence and limitations in the 


answers, record pp. 62, 64, 80 and 81. 


By the allegations of the answer, record pages 80 and 83, the 
validity of the entire line of proceedings, both of Randolph 
and Waterman, including those on the executions, were 
fully, emphatically and distinetly denied ; and the complain- 
ant, from the time of the filing of that answer, was put on 
his guard to see and to prove that they were in all respects 


eorrect. 


These proceedings were the very foundation of his title ; 
and, unless they were correct, he had no standing in court, 
and he was seasonably and distinetly warned that he would 
receive from the respondents no aid on this score. 

G 

That the shares seized by the sheriff were properly adver- 

tised the appellants seek to maintain, p. 4, by the fact that 


a copy of the advertisement is attached to the execution. 


‘ 


WR ee 


- 
‘ 


The proper evidence of that fact is, of course, the officer's 
return; but waiving that, even if what appears on pp. 206-7 
would be evidence of the mere form of the notice, both that 


and the return fail to state how, when and where it was given. 


It cannot justly be claimed, as relied on by appellants, 
p. 4, that the fact that the stock was not sold until twelve 
days after the seizure, affords any presumption of the notice 
given, hor can so important a gap as this in a sheriffs return 


be filled by presumption. 


Nor is it the law of Rhode Island that. with reference to 
corporate stocks, the title of the purchaser can be main- 
tained by the judgment, levy and deed without any return, as 


claimed p. 4; although it might be otherwise as to movables. 


This is fully covered by the authorities cited on our brief. 


H 


Commencing p. 5, running through to p. 20, and be- 
ginning again on p. 39, and running through to the close, 
the appellants discuss the statute of 1877, which afterward 
hecame sec. 25, chap. 155 of the public statutes of Rhode 
Island, or Revision of 1882, is the basis of bur point 3, p. 14 
of our brief, and is elaborated in Bank v. Francklyn, 120 
U.S., 747. 

The appellants tell us, p. 5, that Waterman was a working- 
man, and again, p. 24, remind this Court that it is now asked 
to take away his hard earnings. 

The same old workingman also appears elsewhere at 
various points in the appellants’ briefs, and was personally 


introduced to the Court several times on the oral arguments. 


So far as expressed in the record, the only share of the 
several hundred thousand dollars sought to be recovered in 
this case, which this old workingman has received, or is 
likely to receive, is ¥175, for which the stock was sold on 
his execution, less his legal expenses. If there was any 
balance, he has undoubtedly long since spent the pittance, 


and nothing this Court can do will interfere with it. 


If, however, this is intended as an admission of a matter 
as to which there seems to bea moral certainty, that this 
suit is in the interest of some citizen of Rhode Island and 
not of the Randolph estate, let the appellants put this fact 
on record ana thus send back these issues from the Federal 


to the state courts | 


It is not quite easy to understand the position of the 
appellants with reference to this act of 1877. which on re- 
vision beeame see. 25, chap. 155 of the Publie Statates: but 


the pith of it seems to be as follows, namely : — 
Sec, 3 of the act of 1 Si7 repealed inconsistent statutes. 


The act of 1876 is not expressed to be repealed in the re- 
pealing chapter of the Revision, sec. 3 of the Statute of 1877 is 
not re-enacted in the Revision, while the repealing chapter, 
namely 260,of the Revision expressly covers the whole of 


that act. 


Thus it is claimed that, by the repeal of the whole of the 
act of 1877, including sec. 5, with an omission to repeal the 
act of 1876, the Public Statutes, or Revision, of 1882 have 


re-enacted the statuteof 1876. 


That any court would construe such to be the operation 


of a Revision is incredible. 
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The narrow presumption that the repeal of a statute re- 


vives a statute which it repealed fas no application to a 
Revision, the express purpose of which was not to change, 


but merely to codify the law. 


This did not revive chapter 555 of January, 1876, by 
reason of the provisions of Sec. 7 and 8 of said chapter 260, 


which are as follows: 


Sec. 7. No act which has been heretofore repealed shall 
be revived by the repeal contained in this chapter of any of 


the acts hereby repealed. 


Sec. 8. The repeal in this chapter of any statute or part 
ofa statute heretofore repealed, shall not be construed as a 
declaration or implication that such statute or part of a 
statute has been in force at any time subsequent to such 


first repeal. 


Furthermore See. 3, of Chap. 260. Public Statutes pro- 
vides in its last clause that “the proceedings in every such 
case shall be conformed, whenever necessary, to the pro- 


visions of the Public Statutes.” 


The practice of the state of Rhode Island has con- 
formed to the above change in the law, and no question has 


ever been raised under it for the past thirteen years. 
But independently of this the matter is one beyond doubt. 


So far as we are concerned, the act of 1876, and all other 
statutes authorizing the seizure of stockholders’ property on 
the primary execution which issued against the corporation, 


were cut up bv the act of 1877 without the aid of sec. 38. 


ee 


It is not necessary for us to consider what acts or parts 
of acts were repealed by that sec. 3; but so long as sees. 1 
and 2, or the Revision of them, remain in force, and whether 
there was any repealing section or not, it is unlawful ull- 
der the laws of Rhode Island to seize stock on an execu- 
tion, as was seized in this case the stock of Fanny and Mary 
Sprague on the execution of Waterman v. The Sprague 


Mnf. Co. 
J 


On p. 11 of the second supplemental brief the appellants 
claim that, as Fanny and Mary Sprague had never been 
imprisoned, sec. 1 of the act of 1877 did not apply to them, 


resting their argument on the word “such.” 


This is a curious construction; because neither Fanny nor 
Mary Sprague, nor any person, ever could be imprisoned, 
and therefore by this construction there could be no property 
whatever to which the section could apply. 


+ 


IK 

On pp. 41 and 42 of appellants’ second supplemental briet 
of this suit it is claimed that section 1 of the act of 
1877, afterward see. 25 of the Revision, did not apply to the 
Waterman execution, because it uses the word “attach ;” 
and it is claimed that the word “attach” is never applied 
to the levying of an execution. 

The fact, however, is that in this case the legislature did 
thus use it. 

To many lawyers this seems an unusual use of the word ; 


and yet we are informed that it is not uncommon in Rhode 


Island. 


d 


le 
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On p. 14 of appellants’ second supplemental brief it is 
claimed that the act of 1877 as applied to this case is uncon- 


stitutional. 


The position of the appellants as to the nature of Water- 
man’s right to proceed against Mary and Fanny Sprague, is 


not easily understood, and seems to be inconsistent. 


In their main brief, pp. 150 and sequence, reaffirmed in 
this supplemental brief, p. 38, they seem to claim that, inas- 
much as the indebtedness of the Sprague Manf. Co. exceeded 
one million dollars, there was no liability which could be 
enforced against the stockholders, and that therefore Mary, 
Fanny, Amasa and William Sprague could not recognize 
themselves as under any liability as stockholders of that 
corporation, and so could not properly unite in the mortgage 


of Nov. 1, 1873. 


This would seem to go deeper even than the statute of 
IS77 and cut up by the roots Waterman's proceedings 


against Mary and Fanny. 


Also this supplemental brief speaks of this liability as a 


penalty, and as one which dies with the stockholder. 


We do not think it necessary to attempt to follow out all 


the windings of the appellants upon this point. 


It seems to us that the act of 1877 is far within the prin- 
ciple of Tennessee v. Sneed, 96 U. 5.69; and having been 
emphatically declared constitutional by this Court in Bank 
y. Francklyn, 120 U. 8S. 755, although the ruling was possibly 
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not essential to the decision of that case, we do not deem it 
necessary to discuss the question. 

The peculiar nature of the liability as explained in Bank v. 
Franecklyn. 753 and 755, together with the fact that the act. 


of 1877 was passed manv vears before Waterman attempted 


to enforce his claims, are not to be forgotten in this connec- 


tion. 
M 


[t is to be noticed that this supplemental brief in no way 
attempts to reply to our attack on the proceedings on Ran- 
dolph’s execution. 

N 

Concerning p. 25 of appellants’ second supplemental brief, 

distinction is there attempted to be set up between the “res” 


and * corporate stock.’ 


What the bill is after in this case is the res, ora part of it. 


that is, the property sold the Union Company. 


With reference to this part of the case, touched on by our 


original brief, p. 9, and pp. 18 to 23, we know nothing which 
requires further discussion of the distinction between the 


~ ves 3 and “the corporate stock.” 


What we have undertaken to show is, that under proceed- 
ings commenced in 1881, which were before Randolph or 
Waterman seized or attached any of the stock in question, 
and which gave the State court full jurisdiction over the 
corporation, its assets and doings, the Rhode Island Supreme 
Court recognized as valid the proceedings of the corporation 


which resulted in the sale to the Union Co., which this 


ee 
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bill as supplemented attacks, and directed the delivery of 
the property in accordance with the terms of that sale. 


The proceedings referred to in Chaffee v. Quidnick Co., 
14 R. 1. p. 83, cited in appellants’ supplemental brief, p. 25, are 
not those on which we rely, and are not proven in any part 


of this record 


As said on p. 26 above referred to, it is true Randolph 
Was not a party to these proceedings; for, when they com- 
menced in 1881, he had no interest and could not be made 
a party. But whatever interest he acquired was pendente 


lite. ° 


In the same connection, referring to the obser vations at 
the foot of p. 26 and on p. 27 of appellants second supple- 
mental brief, we think we have already shown on our mall 
brief, pp. 21 to 23, that the proceedings for the removal of 
Mary and Fanny Sprague, and the appointment of Pomroy, 
commenced before the case at bar, and were continuous and 


sufficient to establish a voting power in Pomroy. 


As to the observation on p. 27 of the second supplemental 
brief that the transfers from Mary and Fanny Sprague were 
without seal, acknowledgment or registry, and have no 
“resemblance” to deeds of assignment, we think it not 


necessary to prolong discussion. 


Resemblances are not important at law; essence is what 


is looked at. 


So far as completing a transfer of the title to the stock 


was concerned, no formalities were, of course, required, ex- 


ee ee ee ee ee ee 
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cept that they should appear on the transfer books of the 


corporation, as they did. 


As to the position that a transfer not under seal does not 
come within the provisions of chap. 237 pub. stat. of R. I. 


entitled * Of Proceedings in Insolvency: 8 


(1.) Although sec. 1 uses the language * deed of assign- 
ment,” sec. 7 uses the expression “any voluntary assign- 


ment: 


2) The statute is entitled: * Of Proceedings in Insol- 
vency, and must be held to cover all cases of assignments 
for benefit of creditors,—-assignments of personal property as 


well as assignments of real estate: 


(3.) No seal or acknowledgement is required for the 
conveyance of personal property; and the statute should not 


be construed to require new formalties. 


However, all these questions were for determination by 
the State court in the proceedings for the appointment of 
Pomroy as successor of Mary and Fanny Sprague, and have 


there been adjudicated. 


In bringing these transfers to the attention of the Court, we 
do not waive the underlying title under the mortgage which, 
independently of any formal title in Pomroy, defeats Ran- 


dolpls interest, and which is our real reliance. 
() 


At the foot of p. 30 of their second supplemental brief, 


the appellants insert the garnishee declaration of Chaffee. 


15 


This is merely the formal affidavit preliminary to exam- 


ination, and signifies nothing except that it is his claim 


that he had no estate for which he was liable to be garnished. 


If fairly questioned we think appellant’s counsel would ad- 
mit that this statement, in its proper connection, is of no sig- 
nificance with reference to the case at bar; and it strikes us 
that its use by dislocation does not appear absolutely ingen- 
uous. 


P 


On p. 31 of this second supplemental brief the appellants 
call attention to an alleged “remarkable scheme developed 
in the evidence of Amasa Sprague ;”’ and this requires us to 
examine somewhat the nature of this evidence and of the 


evidence of the other members of lis family. 


[t was given more than ten years after the event; and 
the record shows that, even if the parties giving it have no 
lirect interest in this case, they are acting under some ap- 
parent inducement to testify hotly against the mortgage and 


its incidents. 


The-development of this commences with the bill of Moul. 
ton v. Chafee concerning the title to Canonchet, filed in 1882, 


rec. p. 298. 


Wm. Sprague was made a party defendant, the bill having 
an innocent air, and representing him simply as in possession 
and disputing Chafee’s title. 


Sprague answered, ree. pp. 327 and 335, alleging in many 


7 <> 


forms the invalidity of the mortgage of Nov. 1, 1873. 
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The replication was filed by the counsel for the apparent 
complainant. Moulton, ree. p. 341; after which they substan- 


tially disappear. 


\ careful examination of the record from that time on, 
especially with reference to the taking of the testimony, 
will show that the litigation was carried on as against Mr. 
Chafee by the counsel of Sprague, with very slight inter- 


ference, if any, by the counsel for the nominal complainant. 


In this particular there is a singular analogy between that 
bill and the bill in the case at bar, in each of them the coun- 
sel for the nominal complainant disappearing after the filing 
of the replication, and the litigation against the mortgage 
being thereafter actively prosecuted by the recognized counsel! 


of the Spragues. 


So far as the case of Moulton v. Chafee is concerned, light 
was thrown on this transaction by the testimony of Lyman, 
p. 379, indicating that the cash payment on the purchase of 
Canonehet by Moulton of about $3,000 was made by 
Sprague; and this indication is made effective by the fact 


that no attempt is anvwhere made to refute or contradict it. 


It happened that Mr. Martin, the notary who took the 
acknowledgement of the mortgage of Nov. 1, 1873, is de- 
ceased ; so that the whole family, including Latham, the 
brother-in-law, were, after the lapse of many years, led into 
the imagination, and therefore led to testify that the deed 
was not acknowledged on the first of December, when it 


purports to have been. 


Sut the depositions of Hart, Tillinghast and Thurston, 


pp. 451, 456 and 476, involve such an irresistible conclusion 


that they as counsel and Martin as notary did their duty in 
this particular, the only result of the testimony of the family 
on this point is to destroy its value with reference to all 
matters in the record. 


The following general observations may be made in regard 
to it: — 


1. It was drawn out in such way as to be really the 
testimony of the lawyers, and not of the witnesses — see, 
for example, the deposition of Amasa Sprague, question 37 
and answer, p. 181. 

2. The statements of an entire family made in 1884, 
charging themselves with schemes to defraud their creditors 


in 1873, necessarily diseredit the parties making them. 


3. Many of their statements were extravagant and ab- 
surd on their face; as, for example, those of Sprague p. 
413, ancl lis answer in Moulton v. Chaffee, p 332. that the 
property conveyed Mr. Chaffee was enough to pay the lia- 
bilities at the rate of three dollars of property for one dol- 
lar of debt; and in the same class are his attacks on the 
mortgage under oath, in his answer in Moulton v. Chaffee, 
p. 3380, as also the unreasoning distinction in his amended 
answer, Feb. 10, 1883, pp. 333 and 334, between the attach- 
ment of the Franklin Institution of Savings and that of 


Randolph. 


['nder these circumstances it was inevitable that the 
Circuit Judge should have rejected the whole of this testi- 


mouy, as he evidently did. 
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All the essential features of it were produced in the case 
of Moulton v. Chafee, and in the case at bar it was only 


somewhat enlarged upon. 
In the former the opinion of the Court says as follows: 


“The evidence shows that the conveyance to Chafee was 
made in good faith, the grantors undoubtedly expecting at 


the time by this means to pay their creditors in full without 


exhausting the whole property.” 


Moulton v. Chafee, 22 Fed. Rep. 26-28. 
() 


What is said on the appellants’ second supplemental brief, 
p. 32, concerning the testimony of Mary Sprague as to her 
transfers, is disposed of by what we have said in relation to 
the testimony of the family, with this addition: —that the 
appellants’ counsel declare her to have been a lady between 
eighty and ninety years of age, sufficient to account for all 


peculiarities of memory. 


She turned over to Mr. Chafee, not only this stoek in 
question, but all her stocks, p. 518, which are listed pp. 515 
and 516; and we may well say about her as was said in sub- 
stance by Judge Colt concerning the mortgage made by 
the corporation, that time has been full of opportunities 
for her te disavow the transfers, if they were not her act, 


and she has failed to do so 


R 
. 


Pages 53 of appellants’ second supplemental brief and 
seq uence relate to the form of the transters of the Quidnick 


(‘o. stock. 
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After transfers of stock are actually made and signed 
upon the transfer books of a corporation, as was done in 
this case, the books themselves and the transfers upon them 
being actually produced before the examining magistrate, 
— Gould, pp. 538-39, and elsewhere in the reecord,— it seems 
queer to say that such transfers are mere entries which, 
“while they may form a link in the evidence to prove that 
such stock has been actually transferred, standing alone are 


no evidence whatever of the fact.” 


Transfers thus made are themselves the “fact” in the 
same sense that a deed of real estate, executed, acknowl- 
edged and recorded, is the “fact” and not merely the evi- 


idence of it. 


We do not understand from this brief whether the appel- 
lants desire to consider the by-laws and charter of the Quid- 
nick Co. in or out of the case. They are not in the case, 
for the simple reason that nobody at the Circuit challenged 


the regularity of these transfers. 


This is one of the class of questions concerning merely 
the form of proof, or the regularity of proceedings, which are 


clearly waived unless objections are made in the court below. 


However. either with or without the charter and by-laws, 


these transfers are all regular. 


Independently of the charter and by-laws they are to be 
examined at common law; and there can be no question that 


at common law they are amply sufficient. 
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We need not weary the Court by citing authorities on this 
elementary question. 

The only objections made to them under the charter and 

J 

by-laws are that the old certificates are said not to have been 
surrendered, and that the corporation had a certain right 
under its charter to buy in the stock. 

Neither of these are matters in which Randolph or Water- a 


man were concerned. One of them is certainly merely diree- 
tory, stock being transferred daily and the transfer unques- 
tioned under like provision, even though the old certificates 


have not onlv been not surrendered, but have been ‘lost. 


This a mere matter of detail relating to the interests and 
safety of the corporation, which it may insist on or may not. 


[f it permits the transfer to be made, that is the end of it. 


Independently of all this. by the provisions of the trust 


mortgage Chafee received an equitable title sufficient for 


the purposes of courts sitting in equity. 
As to the other matter we say: 

l. Itis a right reserved for the benefit of the corporation 
in Which persons situated like Randolph and Waterman 


have no coneern. 


=. It evidently relates to a sale of the stock and not to a 


pledge of it as security. 
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The corporation does not by the pledge lose its right to 
acquire the fee of the shares when they are finally disposed 
of. 

3. To give any other construction would be to hold that 
the property could not be used for paying debts, which is 


not admissible. 


4 The stock could undoubtedly be taken on execution ; 
and what may be done by force of luw may be accomplished 


voluntarily. 
41. This proposition strikes at the basis of Randolph's 


entire claim, as he proposes to take the stock away from the 


corporation as well as from us. 


At the foot of p- 38 of the appellants second supplemen- 


tal brief, it is claimed that the stockholders cannot be liable 


for debts of the corporation in eXCeSS of one million dollars. 


We have already referred to this as entirely inconsistent 


with the claim to the stock of Mary and Fanny Sprague 


sold on the Waterman execution. 


We need not, however, weary the Court by discussing this 


proposition. It is evident that the provision ts purely direc- 


tory, intended for the internal regulation of the affairs of 


the corporation, and in no way affects the rights of creditors. 


No creditor is bound to ascertain. what he can rarely if ever 


i 
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PRINTERS, WASHINGTON 


DETWEILLER, 


THE COUNTY OF UPSHUR, W. VA., VS. BENJAMIN RICH ET AL. 1 


1 At a circuit court of the United Stetes for the district of 

West Virginia, continued and held at Parkersburg in said 
district,on the 12th day of January, A. D. 1584, the following order 
was made and entered of record, to wit: 


BENJAMIN Ricuy and Others vs. THe County or Upsnur. 


This day came Caleb boggess, Esquire, counsel for Benjamin Rich 
and others, the plaintiffs in this cause, and presented an authenti- 
cated transcript of the record in this cause from the county court 
of Upshur county, and moved the court to docket the same in this 
court for further proceedings to be had therein, which is accordingly 
now done. 

The transcript of record above referred to is in words and figures 
following, to wit: 


Record. 
THE STATE oF West VIRGINIA: 


At a county court held for Upshur county, at the court-house 
thereof, on Monday, July 2d, 1853. 

Benjamin Rich and others this day made application for relief 
against an erroneous assessment on 100,000 acres of land in Union 
district for the year 1SS3, and it appearing that the prosecuting 
attorney has had legal notice of such application, on motion of 
parties, by their attorneys, said application is here now docketed and 
continued. 

Notice to prosecuting attorney is in words and figures fol- 


2 lowing, VIZ: 


You will take notice that we will apply to the county court of 
Upshur county, on the first day of the next term thereof, for relief 
against an erroneous assessment in Union district of said county 
against us of one hundred thousand acres of land for the year 1883, 
wherein the said tract is assessed too high against us, and also to 
reduce the quantity charged. 

Yours, &c., BENJAMIN RICH, 
W. F. REYNOLDS, 
GEORGE W. JACKSON, 
By Counsel. 
April 16th, 1883. 


And at another day, to wit, at acounty court held for said county, 
at the court-house thereof, on Wednesday, August 22d, 1885. 


BENJAMIN Ricun and Others vs. Upsuur Country. 
On a motion for the reduction of assessment value & reduction of 
quantity of 100.000 aeres of land. 


This day came again the plaintiffs, by their attorney, as well as 
the prosecuting attorney, on behalf of the State and county, and, on 
motion of the plaintiffs, this action is continued at their costs. 
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And on another day, to wit, ata county court held for said county, 
at the court-house thereof, on Tuesday, November 6th, 1885. 


senjamin Rich, Wm. FI. Reynolds, and George W. Jackson, upon 
an application to correct an erroneous assessment of real estate in 
said county and to reduce and abate the quantity assessed. 
This day came again the said applicants and presented 
3 their petition setting forth their claim nn this cause, which Oli 
their motion Is by the court ordered to be filed. 

Petition of applicants Is in words and figure s following, to wit: 
To the honorable the county court of the county of Upshur, in the 

State of West Virginia: 

The petition of Benjamin Rich, Wm. I. Reynolds, and George W. 
Jackson respectfully shows unto your honors that your petitioners 
are the owners in fee-simple of a certain tract.of land Iving partly 
in said COUNTY & [ Upshur and in the adjoining counties of Randolph 
and Braxton, but mostly in Upshur county, the exterior boundaries 
of which tract are said to contain 100,000 acres; that said tract of 
land has been charged and‘assessed on the land books of the proper — 
district of the said county of Upshur for taxation for the vear 1583 
as containing 100,000 acres, whereas there are various parcels of 
land lying within said exterior boundaries which are properly to be 
deducted trom the area therein, and thereby reduce the quantity to 
be charged to your petitioners for taxation. 

And your petitioners further show that the assessment of said 
tract of land on said land books is at a valuation of $40,000, which 
they charge Is unjust, extravagant, excessive, and illegal, and, as 
compared with the valuation of lands of like character in said 
county, wild and unimproved, the said valuation of said tract of 
100,000 acres is grossly above and beyond that of adjacent lands. 

Your petitioners therefore pray that the State of West Virginia 

and the county of Upshur may be made parties defendant to 
4 this their petition, and that the said erroneous and illegal 
assessment be corrected and the quantity charged them, as 
aforesaid, reduced ; and they will ever pray, «ce. 
B. RICH, 
WM. F. REYNOLDS, 
GEORGE W. JACKSON, 
By Counsel. 


JOHN S. FISHER, 
G. D. CAMDEN, 
JOHN A. HUTCHISON, 
Attorneys for P tition rs, 
And on the same day, to wit, Nov r 6th. 1SS853. 

Benjamin EF. Rich, George W. Jackson, & Wm. F. Reynolds, upon 
an application to correct certain CrTroneous Assessments of real 
estate in the county of | pshur, and Upon a pK tition to remove the 
application into the cireuit court of the United States for the dis- 

‘ trict of West Virginia. 
This day the said Benjamin Rich, Wm. F. Reynolds, & George 
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W. Jackson, by their attorneys, G. D. Camden, John A. Hutchinson, 
& John S. Fisher, presented their certain petition, praying the re- 
moval of the said application into the circuit court of the United 
States for the district of West Virginia, and also presented to the 
court with said petition the affidavit of Benjamin Rich and of said 
plaintiffs, made and certified according to law, as required by the 
act of Congress in such cases made and provided, and also the bond 
of said Rich, with John R. Boggess and G. D. Camden as securities 
in the penal sum of $500, conditioned according to law, as prescribed 
by the act of Congress, and moved the court to accept the bond as 
good and sufficient, and LO proceed no farther in said cause, and to 
remove said application into the circuit court of the United 
5 States for the district of West Virginia, pursuant to the act of 
Congress In such cases. 

And thereupon the prosecuting attorney and A. M. Pound- 
stone, representing the interest of the State and county, having seen 
and inspected the said petition, affidavit, and bond, and the said pe- 
tiiioners being citizens of the State of Pennsylvania, alleged, and 
finding said bond to be good and suflicient, and the amount In con- 
troversy exceeds the value of 8500, nevertheless it is ordered by the 
court that said bond be, and the same is, accepted as good and suf- 
ficient, and doth order that said application be, and the same Is, not 
removed in the said circuit court of the United States for the dis- 
trict of West Virginia aforesaid; to which ruling of the court the 
said applicants except and pray the court to sign, seal, and save to 
them said bill of exeeptions, which is accordingly done, and the 
court doth certify that on the hearing of this petition and motion — 
the affidavit and bond in the words and figures following, to wit: 


Petition for Removal to the Circuit Court of the United States for the 
District of West Virginia. 


In the County Court of Upshur County, in the State of West 
Virginia. 


BENJAMIN Ricu, W. F. Reynorps, and Grorce W. Jackson 
is, 


The Strate or West ViroixtA & Tue County or UpsHur. 
Upon ali application to correct an erroneous assessment of real estate. 


To the county court of the county of Upshur: 


6 Your petitioners, Benjamin Rich, Wm. IF. Reynolds, and 

Ci orge W. Jackson, respectfully show to this honorable court 
that the matter and amount in dispute ip the above-entitled suit 
exceeds, exclusive of costs, the sum or value of S500. 

That the controversy in said suit is between citizens of different 
States, and that the petitioners were, at the time of the CotTninence- 
ment of the said suit, and still are, citizens of the State of Pennsyl- 
vania, and that the said State of West Virginia and the said County 
of Upshur, in said State, a body corporate and politic under the con- 
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stitution and laws of West Virginia, are parties to said controversy 
under and by virtue of the statutes of the said State of West Vir- 
ginia governing and regulating the assessment and reassessment of 
real estate for the purpose of taxation. 

That the said suit and proceeding was connmenced by your peti- 
tioner for the purpose of obtaining a correction of certain erroneous 
reassessments of real estate belonging to your petitioners, situate In 
the said county of Upshur, and an abatement from the valuation 
placed on the said real estate by the commissioners appointed under 
the statutes of the State of West Virginia respecting the reassess- 
ment of said lands in said county. Your petitioners further repre- 
sent that this suit has not been tried, but is now pending for trial in 
the said county court for the said county of Upshur, held in the said 
State of West Virginia, and that your petitioners desire to remove 
the same into the circuit court of the United States for the district 


of West Virginia, in pursuance of the act of Congress in such case 
made and provided. 
7 Your petitioners further show that they have filed the affi- 


davit required by the statute in such cases made and pro- 
vided, and offer herewith their bond executed by said Benjamin 
Rich as principal and John R. Boggess and Gideon D. Camden as 
his sureties, in the penal sum of $500, conditioned as by the said act 
of Congress is required, 

Your petitioners therefore pray that said bond be accepted as good 
and sufficient according to the said aet of Congress, and that said 
sult may be removed into said circuit eourt of the United States -for 
the district of West Virginia, pursuant to said act of Congress, and 
that no further proceedings may be had therein in this court; and 
your petitioners will ever pray, &e. 

BENJ. RICH. 

WM. FF. REYNOLDS. 

GEORGE W. JACKSON. 
By their counsel, C. D. CAMDEN &« 

JOHN A. HUTCHINSON, 


Application for the Correction of erroneous Asse ssment of Real Estate. 


In the County Court of Upshur County, in the State of West 
Virginia, : 


BENJAMIN Ricu, Grorce W. Jackson, and Wn. F. ReyNnoips 
Us, 
THe STATE OF West VIRGINIA. 
Afhidavit. 
STate OF West VIRGINIA, ) To wit 
, . > JO wil: 
( ounty oO} Wood, t 


[, Benjamin Rich, being duly sworn, do say that Iam one 
5 of the petitioners 1D the above-entitled cause: that I have rea- 
son to believe, and do believe, that from prejudice and local 
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influence petitioners will not be able to obtain justice in said State 


court. 
BENJAMIN RICH. 


Subseribed by the said Benjamin Rich in my presence and by 
him sworn to before me at my county aforesaid this October 19th, 
1885. 

Given under my hand and notarial seal the date above written. 

[SEAL. | J. W. VANDERVORT, 
Notary Public for Hood f ountly, W. Va. 


) + 
Bond. 


Know all men by these presents that we, Benjamin Rich, as prin- 
cipal, and Gideon D. Camden and John KR. Boggess, as sureties, are 
held and firmly bound unto the State of West Virginia in the penal 
sum of five hundred dollars, for the payment whereof we bind our- 
selves, our heirs, Xe. 

Sealed with our seals and dated this 31st day of October, 1883. 

The condition of the above obligation is such that whereas Ben- 
jamin Rich, William F. Reynolds, & George W. Jackson, citizens of 
the State of Pennsylvania, bave filed their petition in the county 
court of the county of Upshur, in the State of West Virginia, to re- 
move trom the said county court a suit for the correction of certain 
erroneous assessments, We., pending and untried in the said county 
court, in the name of the said Benjamin Rich, William F. Revnolds, 
iV (700. W. Jackson against the State of Wi =| Virginia and County 
of Upshur, for the purpose of being relieved from certain erroneous 
assessments of taxes and eorrection of the sam Ol} lands of the 
said plaintiffs and for removal of said suit into the circuit court of 

the United States for the district of the State of West Virginia: 
4 Now, if the said Benjamin Rich, William F. Reynolds, WX 
George W. Jackson shall enter into the said cireuit court of 
the United States for the district of West \ irginia on the first day 
of its next session “copies of the process in the said cause, and all 
proceedings-——depositions, testimony, and othe r pore cre dings—in the 
cause, then the above obligation to be void, else to remain in full 
force and virtue.” 
BENJAMIN RICH. — [srat. 
JOHN R. BOGGESS. [sEAL. 
G. D. CAMDEN. ae 


Were referred to, read, and made a part of the record herein. 


THe State or West VIRGINIA, |... 
County of Upshur, 4 


I.c. C. F. MeWhorter, clerk of the county court in and for the 
county and State aforesaid, do certify that the for going is a true 
and complete transcript and copy from the record of my said court 
in the application or action aforesaid. 
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In testimony whereof I hereunto set my hand and fix the official 
seal of my court aforesaid this 7th day of Nov., 1883. 
[SEAL. | C.C. F. McoWHORTER, 
Clerk Upshur County Court. 


Costs of transeript ; 


Clerk’s fees for COPY of record, tax on seal, &e..--__. $4 00 
Paid by Benjamin Rich. 
(Signed) C.C. F. MCWHORTER, Clerk. 
10 And on another day, to wit, on the 27th day of February, 


ISS4, the following order was made and a writ entered : 


BENJAMIN Ruicu et als. 
id. 


Tue STATE or West VirGinia and THe County or Upsyur. 
Upon | petition. 


This day came the County of Upshur, by its attorneys, A. M. Pound- 
stone and John Brannon, liaquires, and moved the court to dismiss 
the proceedings in this cause-‘and remand it to the county court of 
Upshur county,from whence it came, for want of jurisdiction. And 
the court not being advised of its judgment in the premises takes 
time to consider thereof, and thereupen the County of Upshur, by 
its said attorneys, tendered its plea in writing, marked No. 1, to the 
filing of which plea the plaintiffs, by their counsel, objected, and the 
matters of law arising thereon the court takes time to consider 
thereof. 


Plea No. 1 is in words and figures following, to wit: 
Plea. 


BenJAMIN Ricn, WititamM IF. Reynoups, & Grorae W. JACKSON 
Us. 


THe County or Upsuur, «ce. 


And the county court of the County of Upshur, in the State of 
West Virginia, and within the district of West Virginia, by O. B. 
Louden, president of said county court, and B. F. Armstrong, a 
member thereof, both being under the constitution of said State 
styled and called “ commissioners,” and they, constituting and com- 
posing a majority and quorum of said county court, for and on be- 

half thereof and in their persons, come and say that this 
1] court ought not to have or take further cognizance of the 

proceedings aforesaid, because they say the matter of the 
application of the said Benjamin Rich, William F. Reynolds, and 
Geo. W. Jackson to the said county court for relief from and for the 
correction of alleged erroneous assessments of taxes on 100.000 aeres 
of land, in said application and proceedings mentioned, to said 
county court, is not a suit,and does not involve a controversy, between 
a citizen of the State of West Virginia and a citizen of any other State 


- 
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of the United States, and because in the said matter of said appli- 
cation the assessment of taxes on said 100,000 acres of land, for and 
on behalf of the State of West Virginia, to which taxes the said 
county court nor said county of Upshur is not entitled to or— right to 
any part thereof; and the said county court, in respect to said assess- 
ment of taxes for and on behalf of said State, is but the disputed 
organ, under the law of the State of West Virginia, to act upon the 
matter of relief asked for in said application, and because they say 
that as to the assessment of taxes on said 100,000 acres of land the 
taxes thereon and on behalf of said county of Upshur belongs to 
the said county of Upshur, and in respect to the matter of relief 
asked by said application the said county court is only the disputed 
organ of said county, under the law of said State, to act thereon, 
and the said county is not a party, by process or otherwise, in the 
matter of said application, nor is the said State of West Virginia a 
party, by process or otherwise, thereto. 

Wherefore the said county court prays judgment whether this 
court can or will take further cognizance of the application afore- 
said. 

THE COUNTY OF UPSHUR, 
By A. M. POUNDSTONE & JNO. BRANNON, 
Its Attorneys. 
12 UNITED STATES OF AMERICA, 
lrstrict of i” st Virginia : 


QO. B. Loudon, named in the foregoing plea, being duly sworn, says 
that the facts and obligations therein contained are true to the best 


of his knowledge and belief. 


©. B. LOUDIN. 


‘Taken, sworn to, and subseribed before me this 27th day of Feb., 
1884. 


L. B. DELLICKER, Clerk. 


On another day, to wit, on the 5rd day of February, the follow- 
ing order was mnade and entered of record, to wit: 


BENJAMIN Ricu & Others, P1!'t'fls, 
v8. 


Tue County or Upsuur. 
Upon a proceeding relating to taxes on land. 


This day came the parties, by their attorneys, and thereupon it is 
considered by the court that [the] motion heretofore entered herein to 
dismiss this proceeding and to remand the same to the county court 
of Upshur county be overruled ; and it [is] further considered by the 
court that [the] motion heretofore entered herein to reject the plea 
in writing No. “1,” heretofore tendered and offered to be filed by 
the defendant, be sustained. 


13 On another day, to wit, on the 5th day February, the fol- 


lowing order was made and entered of record, to wit: 


VS. BENJAMIN RICH ET AL. 


THE COUNTY OF UPSHUR, W. VA., 


sSENJAMIN Ricu, W. FF. Reynoups, & GrorGce W. JACKSON 


is. 
CounTy oF UpsHwur. 


Upon application to correct an erroneous assessment of lands in the 
county of Upshur, West Virginia, removed into this court Decem- 
ber, 1585. 


This cause having been regularly docketed in this court, this day 
came the said Benjamin Rich, Win. IF. Reynolds, and George W. 
Jackson, by eae See: ys, and the said County of Upshur, in the 
State of West Virginia, by Messrs. John Brannon and A, M. Pound- 
stone, who represent the ounty of Upshur and the prosecuting at- 
torney for said county, and it appearing to the court that the apph- 
eation for correction of the assessment herein complained of was 
made within the time prescribed by law, to wit, on the 16th day of 
April, 1883, and that the prosecuting attorney had due notice thereof, 
and the court, having heard the evidenge and seen and inspected 
the papers and records in the cause, and heard the arguments of 
counsel thereon, upon mature consideration, doth find that a certain 
tract of one hundred thousand acres of land in the county of Up- 
shur, assessed upon the reassessment of lands book by Commissioner 
D. O. B. Hall, in the year 1552, for the first assessment district of 
said county, and charged in the names of Benj. Rich & others, and 
as of [the] value of four hundred thousand dollars ($400,000), in- 
cluding lands and buildings, is erroneous, both as to the quantity 
of land so charged and the value so assessed 

And the court Is of opmion, from all the evidence and the facts 

and eircumstaneces in the case, and doth order, that the said 
14 owners of said land should be charged, for the purposes 

of taxation, Upon the proper books of said county with a less 
quantity than one hundred thousand acres, to wit, with twenty-five 
thousand acres thereof only; and that the valuation of said lands, 
including buildings, should be reduced and abated from the rate of 
four dollars per acre, as assessed by said commissioner, Hall, to two 
dollars and twenty-five ce we per acre. 

And it is further ordered that said assessment of said lands be, and 
the same is hereby, corrected as herein made, so that said appli- 
cants shall be charged with 25,000 acres of land only, at the rate of 
two dollars and twenty-five celts per acre, as aforesaid. 

And it further appearing to the court that the said applicants 
have not paid the taxes for the years ISS5 and 15884, and that the 
said excesssive valuation is three hundred and sixty-seven thousand 
seven hundred and fifty dollars, it is further considered and ordered 
that said Benjamin Rich, Wm. FF. Reypolds, and George W. Jackson 
be, and they are hereby, relieved from the payment of so much and 
such part of the taxes an ; levies extended for said vears 1883 and 
1554 as may and do exceed the amount of taxes and levies proper 
to be assessed upon said lands, as herein and ‘hereby reduced in 
quantity and value. : 

And it is further ordered that copies of this order be certified by the 
clerk of this court to the county court of Upshur county, the sheriff of 
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said county, the assessor of the first district thereof, and the auditor 
of West Virginia; and it is further ordered that no costs be taxed 
for or against either party. 

Mrmo.— Upon trial of this proceeding the defendant tendered 
its bill of exceptions Nos. “1,” “2,” & “3” to rulings and decisions 
of the court, which are signed and sealed by the court and made a 

a part of the record hereof. | 
15 Bill of exceptions No. “1” is in words and figures fol- 
lowing, to wit: 


BENJAMIN Ricu and Others vs. Tur Country or Upsamur. 


Be it remembered that upon the trial in this proceeding the 
court overruled the motion of the defendant to dismiss the same 
and to remove the'same to the county court of Upshur county; to 
which ruling of the court in overruling the said motion the defend- 
ant tenders this its bill of exceptions, which is signed and sealed by 
the court, and ordered to be made a part of the record. 

(Signed) J. J. JACKSON. = |[SEAL.] 


Bill of exceptions No. “2” is in words and figures following, 
to wit: 
BENJAMIN Ricuw & Others, Plaintiffs, 
vs. 
Tue County or Upsnur. 
Upon tux proceedings, We., XC. 


© 


Be it remembered that in this proceeding the defendant, by its at- 
torney, tendered and offered to file its plea in writing, marked “ Plea 
No. 1,” in the words and figures following : 

“And the county court of,” &e. 

(Here insert the plea.) 

And the plaintiffs moved the court to reject said plea in writing, 
which motion to reject said plea the court sustained, and said plea 
was rejected by the court; to which ruling and decision of the 
court the defendant excepts and tenders this its bill of exceptions, 
which is signed and sealed by the court and ordered to be made a 
part of the record. 


(Signed) J. J. JACKSON. [seEAt.] 
16 Bill of exceptions No. “3” is in words and figures fol- 


lowing, to wit: 
BENJAMIN Ricn & Others vs. THe County or UpsHur. 


Be it remembered that upon the trial of this proceeding there was 
evidence showing that the plaintiffs claimed a tract of land in the 
proceedings mentioned, which had been assessed by an authorized 
commissioner (under certain statutes of West Virginia passed [in ] 1882 
and 1883) at the rate of four dollars per acre, making a valuation of 
the tract of $400,000 or a basis for State, State, se hool, and county 
taxation, and that upon said valuation the taxes | were] unassessed 
for the vears 1883 and 1584. 
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And there was evidence showing that the valuation made by said 
commissioner of said tract of 100,000 acres of land was in excess of 
its proper taxable value. There was no evidence showing any par- 
ticular part of the land within the boundary of the said 100,000-acre 
survey, and — tract was disclaimed by the plaintiff, but there was 
evidence showing that prior grantsand elder claims within the bounds 
of said survey of 100,000 acres, and excepted and reserved from it 
by the terms of the said grant for 100,000 acres itself, with such 
other portions of the land within the said grant that were barred 
by the operation of the statute of limitations, which reduced the 
quantity that would be held by the plaintiffs to about 25,000 acres, 
or less, and evidence showing that the parcels of land within said 
survey, Which could be held or recovered by the plaintiffs, could 
not be designated and set apart without immense labor, time, and 
expense; and the plaintiffs only set up claim to so much of the 

land within the boundaries of their claim (their grant being 
17 an inclusive survey) as could be recovered by them, and the 

applicants made no objection to being assessed with the land 
they could hold or recover, but objected LO being taxed with that 
portion of the land within the said grant that they had no right or 
title to, by reason of the prior grants and the bar of the statute of 
limitations; and there was evidence showing that the lands so 
claumed under prior grants, &e., were duly assessed with taxes, and 
the government of the State is deriving revenue therefrom. There 
was evidence tending to show that the plaintiffs had claim to about 
25,000 acres under their exclusive grant. And thereupon the court 
was of opinion and did decide that the plaintiffs ought to be properly 
charged with 25,000 acres for taxable purposes in said county of 
Upshur, and that the valuation of the land should be reduced from 
S4.00 per acre lo two dollars and twenty-five cents an acre; to which 
opinion of the court and decision thereof the defendants except and 
tender this bill of exceptions, which is signed, sealed, and made a 
part of the reeord in the cause. 

(Signed) J. J. JACKSON. [srat.] 
BenJAMIN Kiuicn & Others, PI't’tls, vs. Tue Country.or Upsuur. 


Upon an application to correct erroneous assessment of land in Up- 
! shur County. 


The defendant, considering itself agerieved by the order and 
judgment of the court, entered herein at this term of the court, prays 
that an appeal be allowed by it, and that a transeript of the record 
and proceedings, duly authenticated, may be sent to the Supreme 

Court of the United States. and the court certifies that the 

1S amount in controversy herein exceeds five thousand dollars, 

[t is ordered that an appeal, as prayed for, be allowed and 

citation issued, but this order is' not to take effect until bound in the 

penalty of one thousand [dollars], conditioned according to law, be 
executed and approved by one of the judges of this court. 

And on another day, to wit, on the 20th day of February, A. D. 
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1886, an appeal bond was filled in words and figures following, to 
wit: | 

Know all men by these presents that the County of Upshur, in 
the State of West Virginia, and Levi Leonard, G. Austin Newlon, 
Abraham Carper, William Post, and B. F. Armstrong are neld and 
firmly bound unto Benjamin Rich, William F. Reynolds, and George 
W. Jackson in the full and just sum of one thousand dollars, to be 
paid to the said Benjamin Rich, William F. Revnolds, and George 
KE. Jackson, their certain attorney, executors, administrators, or as- 
signs; to which payment, well and truly to be paid, the said County. 
of Upshur binds itself, and the said Levi Leonard, G. Austin New- 
lon, Abraham Carper, William Post, and B. F. Armstrong bind 
themselves by these presents, 

Sealed with the seal of said county and our seals this twelfth day 
of February, in the vear of our Lord one thousand eight hundred 
and eighty-six. 

Whereas lately at a cireuit court of the United States for the dis- 
trict of West Virginia, in a certain proceedings depending in said 

court between the said Benjamin Rich, William I. Reynolds, 
1D) and George W. Jackson, parties petitioners, and said Upshur 

County was defendant, and an order and judgment was ren- 
dered therein by said court against said county, and the said County 
of Upshur having obtained an appeal and filed a copy thereof in 
the clerk’s office of the said court to reverse the said order and judg- 
ment in the aforesaid proceedings, and a citation directed to the 
said Benjamin Rich, Wilham I. Reynolds, ana Creorge W. Joln- 
son, citing and admonishing them to be and a,»pear at a Supreme 
Court of the United States to be holden at Washington the second 
Monday of October next: 

Now the condition of the above obligation is such that if the said 
County ot Upshur shall prosecute sald ap pe il to effect and answer 
all damages and costs if it fails to make its plea good, then the 
above obligation Lo be void, else to remain in full foree and virtue. 


UPSHUR COUNTY, 


By O. B. LOUDIN, [SEAL. ] 
Pre sident of f ounty Court. 

LEVI LEONARD. | SEAL. | 

C. AUSTIN NEWLON. [sEAL. 

ABRAM CARPER. SEAL. | 

WILLIAM POST. SEAL. 

B. F. ARMSTRONG. — [seat.] 


Attest: C. C. F. MCWHORTER, 
(7, rh, Count (ourt. 
Approved : 
J.J. JACKSON, 

Dist. Ct. U. S., D. W. Va. 
Tue State or West VIRGINIA: 

Ata special term of the county court held for Upshur county, 
held at the court-house thereof on Friday, February 12th, 1556. 
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Present: O. B. Loudin, president; Ashley Gould, and L. D. 
Casto, commissioners. 

20 The county, by this court, deeming it proper that the ap- 

peal heretofore allowed in the case, lately pending in the cir- 

cult 


court of the United States, of Benjamin Rich and others against 
the County of Upshur, touching the matters of tax and taxation, 
should be perfected by giving the bond required, have solicited Levi 


Leonard, C. Austin Newlon, Abram Carper, William Post, and B. F. 
Armstrong Lo enter as surety— 

[It is, therefore, ordered and here undertaken for and on behalf of 
the county of Upshur that should the said sureties be hereafter 
made to pay on account of such suretyship that the county of Upshur 
is hereby declared to be liable to indemnify and save harmless the 
said sureties, 

And the court here certifies that said sureties are citizens of said 
county and large owners of unincumbered real and personal estate, 
and their averegate worth: 1s probably of the value of Ohne hundred 
dollars. 

[,C. C.F. McWhorter, clerk of the county court of Upshur county, 
do certify that the foregoing !s a true and complete copy of the order 
entered by my said court on said 12th day of February, 1886. 

[n witness whereof | hereunto set- my hand and affix the seal of 
my said court this 12th day of February, 1886. 

[SEAL. | C.C. F. McWHORTER, 
Cl rk: Upshur County Court. 
21 The STATE OF West VIRGINIA: 


At a special session of the county court of Upshur county, held at 
the court-house ther of on Saturday, October LOth, lSs5o—present, 
©. 5. Loudin, president; Ashley Gould and L. D. Casto, commis- 


sioners—said session being ealled according to law for the purpose 


of executing an appeal bond on behalf of the county in the tax suit 
of Benjamin Rich and others against Upshur county. 

Whereas, in a certain proceeding heretofore pending in this court 
In the matter of a petition of Benjamin Rich, William F. Reynolds, 
and George WW. Jackson for allewed erroneous valuation and taxation 
of a tract of land of 100,000 acres charged on the land assessor’s 
books of this county, — has been claimed to have been removed from 
this court without any order of this court to the circuit court of the 
United States at Parkersburg; and whereas the said circuit court 
took jurisdiction thereof, and by the order of said court the quantity 
of the land has been reduced without designation of any part of the 
tract of LOO,0OU acres to 25,000 acres, and the valuation thereof per 
acre reduced from $4.00 to $2.25; and whereas we are advised that 
proper exceptions to the ruling of said court have been taken to test 
the question of the power of said court over the questions involved 
In said proceedin and whereas an appeal from said order and 
judgment of said court has been allowed upon bond in the penalty 
of $1,000 being given: 

Now it Is therefore ordered by the court that such bond be exe- 
cuted by and in behalf of this county, to be signed for the 
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22 county, with the seal of this court by the president, and coun- 
tersigned by the clerk of this court, and that a duly certified 
copy of this order be appended to such bond. 


SrTaTeE OF West VIRGINIA, | 7, 
* ° 7 f 
County of Upshur, 


p> Ui if hy 


I, C. C. F. MeWhorter, clerk of the county court of said county, 
do certify that the foregoing is a true and complete COpy of the order 
entered of record by my court aforesaid on the lOth day of Oct., 
1885, and that the foregoing is the original bond executed by my 
said court in accerdance with the requirements of said order. 

In testimony whereof I hereunto set my hand and affix the official 
seal of my said court this twelfth day of February, 1886. 

[SEAL.] C. C. F. McWHORTER, 
Ch rk Upshur County Court, W. Va. 


23 And on the 12th day of April, 1886, the following citation 
was issued, which is in words and figures following, to wit: 


The United States of America to Benjamin Rich, Wm. F. Reynolds, 
and George W. Jackson, Greeting: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to an appeal filed in 
the clerk’s office of the circuit court of the United States for the dis- 
trict of West Virginia, wherein the County of Upshur, State of West 
Virginia, is plaintiff in appeal and you are defendant in error, to 
show cause, If any there be, why the decree rendered against the 
said plaintiff in appeal, asin the said writ of error mentioned, should 
not be corrected, and why speedy justice should not be done to the 
parties in that behalf. : 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 12th day of April, in the year of our Lord one 
thousand eight hundred and eighty-six. 

Teste : [SEAL. | L. B. DELLICKER, 
Clerk Circuit Court U.S., D. W. Va. 


24 Return. 


Executed the within citation on this l4th day of April, 1886, by 
delivering to John A. Hutchinson, counsel for the within-named de- 
fendants, a copy thereof at Parkersburg, Wood Co., West Va. 

C. SEHON, 
U.S. Marshal. 
W. H. RAMP, Deputy. 


I, L. B. Dellicker, clerk of the circuit court of the United States 
for the district of West Virginia, do certify that the foregoing is a 
true transcript of the record and proceedings in the case of Ben- 
jamin Rich and others against the County of Upshur upon an ap- 


ee 
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plication to correct an erroneous assessment in the County of Upshur, 
West Virginia, now of record in my office. 

In testimony whereof [ hereunto sct my hand and the seal of said 
Court, al Parkersburg hy Sada atistrict, t! KR l-tth day of April, A. 1). 
ISS6, and in the 110th vear of the Independence of the United 
States of America. 

lL Circuit Court United St District West Vi ey -bury, West Va. 
UL. Bb. DELLICAER, 
(‘lerk Circuit Court ULSD. WL Va. 


Fndorsed on eover: West Virgmia Cc. C. U.S No. 999, The 
County of Upshur, West Virginia, appellant, rs. Benjamin Rich, 
Woalliam ito molds. and Creorgvge W.. Jaekson. liled Septem bi r i8. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1886. 


THE COUNTY OF UPSHUR, WEST VIRGINIA, 


Appellant, 


Vs, 


BENJAMIN RICH, WILLIAM F. REYNOLDS AND 


GEORGE W. JACKSON. 


APPEAL FROM THE CIKCUIT COURT OF THE UNITED STATES 


FOR THE District oF West VIRGINIA. 


BRIEF FOR APPELLANT. 


ALFRED CALDWELL, CownseEL. 


en amc 


WHEELING 
West VirGinta Pri~ntinGc Co,, Printers 


1886. 
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Supreme Court of the Alnited States. 


OCTOBER TERM, 1886. 


INO. 999. 


THE COUNTY OF UPSHUR, WEST VIRGINIA, 
Appellant, 
vs. 
BENJAMIN RICH, WILLIAM F. REYNOLDS AND 


GEORGE W. JACKSON. 


APPEAL FROM THE CrikcuIT COURT OF THE UNITED STATES 


FOR THE District or West VIRGINIA. 


BRIEF FOR APPELLANT. 


ALFRED CALDWELL, CouNSseEL. 
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Weert VirGcinta Printine Co,, Pi reKs, 
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BRIEF FOR APPELLANT. 


This brief is filed pursuant to the permission granted by 
this court in its order, made November 1, 1886, on the mo- 
tion to advance the case, &e, 


On Monday, July 2nd, 1883, after having given notice, ae- 
cording to law, to the prosecuting attorney of Upshur coun- 
ty, West Virginia, of their intention so to do, Benjamin 
Rich, William F. Reynolds and George W. Jackson made 
application to the county court of said county, for the cor- 
rection of an alleged erroneous assessment on 100,000 acres of 
land in Union district of that county, for the year 1883. 
(Reeord, page 1.) 

On the 6th,of November, 1883, said Benjamin Rich, Wil- 
liam F. Reynolds and George W. Jackson, who had been 
assessed on 10U0,00U acres of land in Upshur county, on the 
land assessment book for 1883, at a valuation of $400,000, 
filed their petition in writing in the county court of said 
county, praying such court to correet such assessment as er- 
roneous and illegal, and te reduce the quantity of land 
ebarged to them, nied pra Ty further tuat the State of West 
Virginia and the County of Upshur might be made parties 
defendant tw thets pre citians, (Record, pape _ On the same 
day they filed thei, petition in said county court, (with bond 
in the penalty of 3500, conditioned according to law,) pray- 
ing the removal of the said application from the county court 
of Upshur county to the circuit court of the United States 
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for the district of West Virginia, on the alleged grounds that 
the application was a suit in which the matter in dispute ex- 
ceeded, exclusive of costs, the sum or value of $500, and 
that the controversy was between citizens of different States, 
i. e., between the petitioners, citizens of Pennsylvania, and 
the State of West Virginia and the County of Upshur. (Re- 
cord, pages 3 and 4.) | 

There was also filed in said county court, with such peti- 
tion and bond, an affidavit of Benjamin Rich that he had 
reason to believe, and did believe, that from prejudice and 
local influence the petitioners would not be able to obtain 
justice in said county court. (Record, pages 4and 5.) The 
county court refusing to permit the removal prayed for, the 
petitioners on January 12, A. D. 1884, filed an authenticated 
transcript of the record in the matter of said application and 
docketed the application in the said circuit court of the 
United States. (Record, page 1.) The county of Upshur 
moved the Federal court to remand the proceeding to said 
county court, (record, page 6,) but such motion was over- 
ruled (record, page 7,) and the circuit court of the United 
States, by an order, reduced the valuation of the lands from 
$4 to $2.25 per acre, and the quantity to 25,000 acres, and 
further, by its order, relieved the petitioners from the pay- 
ment of so much and such part of the taxes and levies ex- 
tended for the years 1883 and 1884, as exceed the amount of 
taxes and levies proper to be assessed on said lands as reduced 
by said circuit court in quantity and value, (Record, page 8.) 

The Federal cireuit court allowed an appeal from its last 
named order to thiscourt. (Record, page 10.) 

The statute of West Virginia, under which the proceed- 
ings in the county court of Upshur county, West Virginia, 
herein before mentioned were instituted, was an act passed, 
February 23, 1883. (See Acts of Legislature of West Vir- 
ginia for 1883, chapter 72.) The portion thereof material to 
the consideration of this case is as follows: 

(7) Any person feeling himself aggrieved by the assessment of his real 
estate, made under provisions of this act, may, within one year after the 
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iling of a copy of such assessment with the clerk of the county court, 
apply, by himself or his agent, to the said court for redress, first giving 
reasonable notice in writing of his intention to the prosecuting attorney, 
and stating in such notice the character of the correction he desires, It 
shall be the duty of the prosecuting attorney, upon being so notified, to at- 
tend to the interests of the State, at the trial of such application. If, upou 
hearing the evidence offered, the county court shall be of opinion that 
there is error in the assessment complained of, or that the valuation fixed 
by the commissioners is excessive, the said court shall make such order cor- 
recting the said assessment as is just and proper ; a copy of such orders shall 
be made and certified to the auditor by the clerk within twenty days after 
the entering of the same; such application shall have precedence of all 
other business before the court, but any order or judgment made upon such 
application shall show that the prosecuting attorney was present and de- 
fended the interests of the State ; and mm the event it shall be ascertained 
that the ‘and has been erroneously assessed, and that the owner has paid 
such taxes, the court shall order that the excess shall be refunded to him ; 
and if not so paid, he shall be relieved from such excess Put if by evi- 
dence presented to the court they are of the opinion that the reassessed value 
ol any real estate in any of the several districts of their county is too low, 
it shall be their duty to increase the same as is just and proper, and have 
such certified orders made and sent to the auditor as above described. And 
if it shall be ascertained that the owner of such reassessed real estate has not 
paid taxes in accordance witn such increased valuation as the court may de- 
termine, then the court shall order such deficit to be collected. But no 
costs shall be taxed for or against either party or the State.”’ 


The questions involved in the last named case are, (1) 
whether the proceedings in the county court of Upshur county 
constituted a “suit” between citizens of different states, when 
the State of West Virginia was a necessary and indispensable 
party to such proceedings - and (2), whether such proceedings, 
being authorized by a statute of the State for the purpose 
ot correcting erroneous assessments, are a “suit” within the 
meaning of the act of Congress authorizing the removal of 


suits from the State to the Federal court. 
SPECIFICATIONS OF ERROR, 


1. The Cirenit Court of the United States, tor the dis- 
trict of West Viaginia, erred in overruling the motion to re- 
mand the case to the State Court. (Record, page 7.) 

2. It erred ip rejecting the plea.in writing tendered by 


ir 
he county of Upshur. (Record, pages 6 and 7.) 
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3. It erred in reducing the valuation of the land of the 
appellees from four dollars per acre to two dollars and twenty- 
five cents an acre; in changing the number of acres with 
which said appellees were charged from 100,000 acres to 25,- 
000 acres, and in relieving by its decree or order the appellees 
from payment of part of the taxes and levies against them 
for 1883 and 1884. (Record, page 8.) 


ARGUMENT, 
THIS IS NOT ASUIT BETWEEN CITIZENS OF DIFFERENT STATES. 


Onthe 28th day of February, 1882, the legislature of West 
Virginia passed an act entitled, “An act to provide for the 
re-assessment of the value of all real estate within this state.” 
(Acts of West Virginia, 1882, chap. 32.) 

The seventh section of this act provides for the manner of 
correcting erroneous assessments made by the commissioners 
in the several counties, appointed pursuant to the act, 

On February 23, 1883, the legislature passed au act amend- 
ing and re-enacting said seventh section so as to read as here- 
in before set forth. 

The amended section only differs from the original in’ two 
particulars, (1) in having the following therein which is not 
in the original section, viz.: “But if by evidence presented 
to the court they are of the opinion that the reassessed value 
of any real estate in any of the several districts of their 
eounty Is too low, it shall be their duty to increase the same 
as is just and proper, and have such certified orders made and 
sent to the auditor as above deseribed, And if it shall be 
ascertained that the owner of such reassessed real estate has 
not paid taxes in aceordance with such increased valuation as 
the court may determine, then the court shall order sueh de- 
ficit to be ecolleeted ;” (2), and in saving: “But no costs 

shall be taxed for or against either party or the state,” while 
the original section reads: “But no costs shall be taxed for 
or against the applicant or the state.” 


It is immaterial in the consideration of this ease whether 
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the proceedings under consideration were instituted under the 
said seventh section as originally enacted, or as amended and 
re-enacted in,1883. That they were instituted under the 
authority of this section is shown by the recitals of the pe- 
tition for removal of the case, (record, pages 3 and 4,) which 
says: 

“That the said suit and proceeding was commenced by 
your petitioner for the purpose of obtaining a correction of 
certain erroneous re-assessments of real estate belonging to 
your petitioners, situate in the said county of Upshur, and an 
abatement from the valuation placed on the said real estate 
by the commissioners appointed under the statutes of the 
State of West Virginia respecting the re-assessment of said 
lands, in said county.” 

The order or decree of the United States Cireuit Court, 
(record, page 8,) also shows the assessment complained of is the 
re-assessment in 1882, made by Commissioner D. O. B. Hall. 

Admitting, for the present, for the sake of argument, that 
this proceeding is a “suit,” let us consider the provisions of 
the state statute. 

We find that a notice is to be given the prosecuting attor- 
ney of the county, whose duty it is, “upon being so notified, 
fo attend to the interests of the State, at the trial of such appli- 
cation.” Not to attend to the interests of his county or any 
inferior municipal corporation, but to the interests of the 
Stafe alone, as the protection of the State’s interests in 
such matters must necessarily protect all lesser interests, 
Again, the statute requires that the “order or judgment made 
upon such application shall show that the prosecuting attor- 
ney was present and defended the interests of the State.” 
And upon the subject of costs the State is again mentioned, 
A copy of the order made is to. be certified to the auditor, 
meaning the auditor of the State of West Virginia, as he is 
the only official called “auditor” in the state. 

This statute contemplates only one party opposing the ap- 
plicant, i. e., the State of West Virginia. If the statutory 
proceeding is a “suit,” then the State -is necessarily a defend- 
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ant and the case is not removable. Stone vs. South Caro- 
lina, 117 U.S. 430, 

That the appellees felt that the State of West Virginia was 
a necessary defendant is shown all through the printed 
record. 

The order of continuance in the county court of Upshur 
county, (record, page 1,) says that the prosecuting attorney 
came “on behalf of the State and county.” 

In their petition or application to the county court the 
appellees “pray that the State of West Virginia and the 
County of Upshur may be made parties defendant to their 
petition.” (Record, page 2.) On page 35 of the record we 
find the order shows the prosecuting attorney appearing for 
the Stale and county, the State named as a defendant in the 
the title of the petition for removal, and the same petition 
reciting that the controversy was between the petitioners, 
“citizens of the said State of Pennsylvania, and chat the said 
State of West Virginia and the said county of Upshur, in said 
State, a body corporate and politic under the constitution and 
laws of West Virginia, are parties to said controversy,” &e. 

At the head of the affidavit of Rich, (record, pages 4 and 5,) 
the State of West Virginia is the only defendant named, and 
the bond for removal of the case savs the suit is “in the name 
of the said Benjamin Rich, William F. Revnolds and George 
W. Jackson against the State of West Virginia and County 
of Upshur.” (Reeord, page 9.) ° 

The order in the United States Cirenit Court on February 
27,1884, shows in its title that the State of West Virginiaisa 
defendant. (Reeord, page 6.) 

[t is respectfully insisted that the State of West Virginia 
must be defendant in this proceeding and that facet prevented 
the proceeditig from being a “suit” between citizens of difler- 
eut States, and prevented the United States Cireuit Court 


from having any jurisdiction in this case. 
THE PROCEEDINGS IN THIS CASE WERE NOT A “SUIT.” 


L have but little to urge upon this question in addition to 


ro- 
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what las been said in the briefs in Nos. 1239 and 1240, 
The character of such proceedings as these under consid- 
eration has been settled by the following cases decided by the 
Supreme Court of Appeals of West Virginia: Railway Co. 
vs. Board of Public Works, (28 W. Va., 264,) printed in the 
briefs filed in 1239 and 1240; McClure vs. Maitland, (24 W. 
Va., 561,) and Low vs. County Court, (27 W. Va., 785.) 

These decisions establish that this case is not a “suit” 
within the meaning of the United States statutes. 

The county court of Upshur County is a mere board for 
the superintendence and administration of the police and fis- 
cal affairs of the county, in considering the application made 
by the appellees, and not a court of justice. No matter be- 
fore such board could be removed into a Cirenit Court of the 
United States. Fuller vs. County of Colfax, 14 Fed. 
Rep. 177. 

By the constitution of 1872, the county courts in West 
Virginia were created as trial courts of record as well as po- 
lice and fiscal boards, But this was changed by an amend- 
ment to the whole of the VIII Article, (which relates to the 
judicial department,) agreed to by the legislature ‘on the 6th 
day of March, 1879, and ratified by a vote of the people on 
the second Tuesday in October, 1880. The constitution of 
West Virginia provides, since such ratification, in relation to 
county courts, as follows: 

‘~~ There shall be in each county of the State a County Court, com- 
posed of three commissioners, and two ot said commissioners shall be a 
quorum for the transaction of business. It shall hold four regular sessions 
in each year, as such times as may be fixed upon and entered of record by 
the said court. Provisions may be made by law tor holding special sessions 
of said court. 

aol # The commissioners shall he elected by the voters of the county, and 
hold their office for the term of six years, except, that at the first meeting 
of said commissioners they shall designate, by lot or otherwise, in such 
manner as they may determine, one of their number, who shall hold his 
office for the term of two years, one for four years and one for six years, 
so that one shall be elected every two years. But no two of said com- 
missioners shall be elected from the same magisterial district. And 


if two or more persons residing in the same district shall receive the 
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greater number of votes cast at any election, then only the one of such 
persons receiving the highest number shall be declared elected, and the per- 
son living in another district, who shall receive the next highest number of 
votes shall be declared elected. Said commissioners shall annually elect 
one of their number as president, and each shall receive two dollars per 
day for his services in court, to be paid out of the county treasury. 

24. The County Courts, throvgeh their clerks, shall have the custody of 
all deeds and other papers presented for record in their counties and the 
same shall be preserved therein, or otherwise disposed of, as now is, or may 
be, prescribed by law. They shall have jurisdiction in all matters of pro- 
bate, the appointment and qualification of personal representatives, guar- 
dians. committees, curators, and the settlement of their accounts, and in all 
matters relating to apprentice.. They shall also, under such regulations as 
may be prescribed by law, have the superintendence and administration of 
the internal poliee and fiscal affairs of their counties, including the estab- 
lishment and regulation of roads, ways, bridges, publie landings, ferries 
and mills, with authority to lay and disburse the county levies : 

Provided, That no license for the sale ot intoxicating liquors in any incor- 
porated city, town or village, shall be granted without the consent of the 
municipal authorities thereof, tirst had and obtained. They shall in all 
cases of contest, judge of the election, qualification and returns of their own 
members, and of all county and district officers, subject to such regulations, 
by appeal or otherwise, as may be prescribed by law. Such courts may 
exercise such other powers and perform such other duties, pot of a judicial 
nature, as may be prescribed by law. And provision may be made, under 
such regulations as may be prescribed by law, for the probate of wills, and 
for the appointment and qualification of personal representatives, gua: dians, 
committees and curators, during the recess of the regular sessions of the 
County Court. Sach tribunals as have been heretofore established by the 
Legislature, under and by vutue of the thirty-fourth section of the eighth 
Article of the Constitution of one thousand eight hundred and seventy-two, 
for ylice and fiscal purposes, shall, until otherwise provided by law, 
remain and continue as at present constituted in the counties in which they 
have been respectively established, and shall be and act, 1s to police and 
fiscal matters, in lieu of the County Court created by this article, until 
otherwise provided by law. And, until otherwise provided by law, such 
clerk, as is mentioned in the twenty-sixth section of this article. shall ex- 
ercise any powers and discharge any duties heretofore conferred on, or re- 
quired of, any court or tribunal established for judicial purposes under the 
said article and section of the Constitution of one thousand eight hundred and 
seventy-two, or the cierk of said court or tribunal respectively, respecting 
the recording and preservation of deeds and othe papers presented for 
record, matters Of probate. the appointment and qualification of personal 
representatives, guardians, committees, curators and the settlement of 


their accounts, and in all matters relating to apprentices, 


1] 


“20. All actions, suits and proceedings not embraced in the next pre- 
ceding section, pending in a County Court when this article takes effect, 
together with the records and papers pertaining thereto, as well as all 
records and papers pertaining to such actions, suits and proceedings as have 
already been disposed of by said éourts, shall be transmitted to and filed 
with the clerk of the Cireuit Court of the county in his office, to which office 
all process outstanding at the time this article goes into operation shall be 
returned ; and said clerk shall have the same power and shall perform the same 
duties in relation to such records, papers and proceedings as were vested in and 
required of the clerk of the County Court, on the day before this article shall 
take effect. Ali such actions, suits and proceeding, so pending as aforesaid, 
shall be docketed, proceeded in, tried, heard and determined in all respects 
by the Circuit Court, as if said suits and proceedings had originated in said 
court.”’ : 

Constitution of West Virginia, Art. VIII. 


[t will be observed that the only jurisdiction of a judicial 


nature, which county courts can exercise, is “fin all matters 
of probate, the appointment and qualification of personal 
representatives, guardians, committees, curators, and the set- 
tlement’of their accounts, and in all matters relating to ap- 
prentices.” (Con. W. Va., Art. VIII, see. 24.) 

In respect to the police and fiscal affairs of the counties 
the same section provides ; 

‘They shall also, under such regulations as may be prescribed by law, 
have the superintendence and administration of the internal police and 
fiseal affairs ot their counties, including the establishment and regulation 
of roads, ways, bridges, public landings, ferries and mills, with authority 
to lay and disburse the county levies.”’ 

The county courts have jurisdiction of contested elections 
of their own members and of all county and district o fficers, 
And finally the constitution provides as follows : 

“Such courts may exercise such other powers and perform such other 
duties, not of a judicial nature, as may be prescribed by law.’ 

The county courts as police and fiseal boards have, by the 
constitution, the power “to levy and disburse the county 
levies.’ This is not a judicial power and does not embrace 
authority to correct erroneous assessments. The statute, au- 
thorisine them fo correct assessments, was passed by virtue of 
the constitutional provision that other powers, not of a judi- 


cial nature, might be given them by law. 
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If the county court, in the proceedings to correct an erron- 
eous assessment, exercises powers or performs duties of a ju- 
dicial nuture, then the act we have quoted, purporting to au- 
thorize it to do so, is plainly unconstitutional; and, if the act 
is unconstitutional, neither the county court, or a fortiori the 
United States Circuit Court, has any jurisdiction to enter- 
tain the proceedings. 

If, however, the proceedings are not of a judicial nature, 
as the statute seems to clearly indicate they were not intended 
tu be, because no costs are allowed and no appeal provided 
for, &c., then they do not constitute a “suit” within the 
meaning of the United States law, the county court is not sit- 
ting as a court of justice in considering them, and no removal 
of them from the county court to the United States circuit 
court can properly take place. 

Of course, inasmuch .as the taxes for state and county 
purposes are both levied on the same assessment, they are 
equally interested in the questions under consideration. 

It is respectfully submitted that the decrees and. orders of 
the circuit court of the United States for the district of West 
Virginia should be reversed and these proceedings remanded 


to the county gourt of Upshur county. 


ays | 
ip blll, Sie rth, 
Attofney General of West Virginia, counsel for appellant. 


Supreme Court of the Gnited States. 
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And now comes the defendants in error or appellees in 
the two causes first mentioned, by Alfred Caldwell! their 
counsel, and move the court to advance said two causes. 
pursuant to the third subdivision of rule 32 of the court. 
because the matter involved in the two cases aforesaid is 
the right of the Baltimore and Ohio Railroad Company 
to remove from State courts, appeals from the assessment 
of certain of its property by the Board of Public Works 
of the State of West Virginia, for the year 1883, to the 
circuit court of the United States, for the District of 
West Virginia, on the ground that such appeals were suits 


ofa civil nature pending in State courts between said 


Company, which claims to be a corporation of the State of 
Maryland, and the defendants in error or appellees who 
are claimed by the Company to be all citizens of West 
Virginia, in which suits the matter in dispute, exceeds in 


value. exclusive of costs. the sum or value of five hundred 


dollars. 

The said cireuit court of the United States on the 23rd 
day of June, A. D. 1586, remanded the first named cause 
to the State court from which it was removed, and on the 
24th day of June A. D. 1886, the same court remanded 
the second cause, allowing the Company writs of error and 
appeals to its orders remanding the two causes, under 
section 5 of the act of March 3, 1875. The defendants in 
error or appellees make the said motion to advance, under 
the third subdivision of the 32rd rule aforesaid, desiring to 
avail themselves of the right thereby conferred to have a 


speedy termination of the litigation. 


And now also comes the County of Upshur, West Va., 
by Alfred Caldwell, its counsel, and moves the court to 
advance the third of the above entitled causes. In the 
last named cause on the 3d of November, 1583, Benjamin 
Rich and others, who had been assessed on 100,000 acres 
of land in Upshur county, on the land assessment book 
for 1883, at a valuation of $400,000, applied by petition to 
the county court of said county to correct such assessment 
as erroneous and illegal. and to reduce the quantity of land 
charged to them, praying that the State of West Virginia 
and the County of Upshur, might be made parties defen- 
dant to their petition, and on the same day filed their peti- 
tion in said county court, with bond in the penalty of 


$500, conditioned according to law, praying the removal 
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of the said application from the county court of Upshur 
county to the cireuit court of the United States for the 
district of West Virginia, on the alleged grounds that the 
application was a suit in which the matter in dispute eXx- 
ceeded, exclusive of costs, the sum or value of $500, and 
that the controversy was between citizens of different States 
2. ¢., between the petitioners, citizens of Pennsylvania, and 
State of West Virginia and the County of Upshur. 

There was also filed in said county court, with such pe- 
tition and bond, an aftidavit of Benjamin Rich that he 
had reason to believe, and did believe, that from prejudice 
and local influence the petitioners would not be able to 
obtain justice in said county court. The county court re- 
fusing to permit the removal prayed for, the petitioners on 
January 12, A. D. 1884, filed an authenticated transcript 
of the record in the matter of said application and docketed 
the application in the said circuit court of the United States. 
The county of Upshur moved the Federal court to remand 
the proceedings to said county court, but such motion was 
overruled and the cireuit court of the United States by an 
order reduced the valuation of the lands from $4 to $2.25 
per acre, and the quantity to 25,000 acres, and further by 
its order relieved the petitioners from the payment of so 
much and such part of the taxes and levies extended for 
the years 1853 and 184, as exceed the amount of taxes 
and levies proper to be assessed ‘on said lands as reduced 
by said circuit court in quantity and valne. 

The questions involved in the last-named canse are (1), 
whether the proceedings in the county court of Upshur 
county were a suit between citizens of different States, 
when the State of West, Virginia was a necessary and in- 


dispensable party to such proceedings; and (2), whether such 
proceedings, being authorized by a statute of the State for 
the purpose of correcting erroneous assessments, constitute 
a suit within the meaning of the removal acts of Con- 
gress. Although arising under different statutes of West 
Virginia, these same questions are substantially involved in 
all three of said cases, as the appellant in said third cause 
is advised. The motion to advance the last-named cause 
is made because the great change by the Federal court 
in the assessment of so large a tract of land has materi- 
ally interfered with the operations of the county govern- 
ment of Upshur county, and the decision of the question 
of the power of the United States circuit court to cor- 
rect an assessment for taxation in lieu of the local tri- 
bunals empowered by the State law, is one of vital im- 
portance involving the necessary revenue of the State and 
its power to administer its tax laws. The court is respect- 
fully asked to permit the three cases aforesaid to be heard 
together. 

The statute of West Virginia, under which the proceed- 
ings in the county court of Upshur county, West Virginia, 
mentioned in the foregoing motion were instituted, was an 
act passed, rebruary 23 ISS3 (see Acts of the Legislature 
of West Virginia for 1883, chapter 72), the portion of 
which, material to be considered in the Upshur county case 
is as follows: 

“(7) Any person feeling himself aggrieved by the assess 
ment of his real estate, made under provisions of this act, 
May, within One year after the filing of a COPY of such 
assessment with the clerk of the county court, apply, by 


himself or his agent, to the said court for redress, first 


ak 
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giving reasonable notice in writing of his intention to the 
prosecuting attorney, and stating in such notice the char- 
acter of the correction he desires. It shall be the duty of 
the prosecuting attorney, upon being so notified, to attend 
to the interests of the State, at the trial of such application. 
[f, upon hearing the evidence offered, the county court 
shall be of opinion that there is error in the assessment com- 
plained of, or that the valuation fixed by the commissioners 
isexcessive, the said court shall make such order correcting 
the said assessment as is just and proper; a copy of such 
orders shall be made and certified to the auditor by the 
clerk within twenty days after the entering of the same; 
such application shall have precedence of all other bus- 
iness before the court, but any order or Judgment made 
upon such application shall show that the prosecuting at- 
torney was present and defended the interests of the State; 
and in the event it shall be ascertained that the land has 
been erroneously assessed, and that the owner has paid 
such taxes, the court shall order that the excess shall be 
refunded to him: and if not so paid, he shall be relieved 
from such exeess. But if by evidence presented to the 
court they are of the opinion that the reassessed value of 
any real estate in any of the several districts of their 
county is too low, it shall be their duty to inerease the 
same as is Just and proper, and have such certified orders 
made and sent to the auditor as above deseribed. And if 
it shall be ascertained that the owner of such reassessed 
real estate has not paid taxes in accordance with such in. 
creased valuation as the court may determine, then the 
court shall order such deficit to be collected. But no costs 
shall be taxed for or against either party or the State.” 
ALFRED CALDWELL, 
Counsel as aforesaid, 
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J. FREIBURG ET AL., &C., VS. J. DREYFUS ET AL. 1 


] Unitrep STATES OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


JuLius Freiure et al., Appellants, 
US. > No. 10505. 
JOSEPH DREYFUS el al., App llees. j 


D.C. & L. L. Labatt, for appellants; Singleton, Browne & Choate, 
for appellees. 
Transcript of App al. 
Appeal returnable to the Supreme Court of the United States, at 
the city of Washington, D. C., on the second Monday of October, A. 
D. 1886. 


2? Bill, Affidavit, Interrogator $, and Pray r for Injunction. Filed 
March 14, 1854. 


To the honorable the judges of the cireuit court of the United States 
for the oth circuit & eastern district of Louisiana, in equity: 
Julius Freiburg, a citizen of Ohio, domiciled in Cincinnati; J. 

Walter Freiburg, Marinee J. Freiburg, Jeptha L. Workum, & Eze- 

kiel L. Workum, all citizens of Ohio and residing in the city of 

Cincinnatl, State of Olio, and COM posing the commercial firm of 

Freiburg & Workum, domiciled and doing business therein, com- 

plain and bring this their bill against Joseph Dreyfus, a citizen of 

the State of Loulsiana and residing in New Orleans, and Abraham 

Ermann, a citizen of Louisiana and residing at Morgan City, parish 

Ot st. Mary, in said State, and Lehman Mi yer, also a citizet: ol Lou- 

isiana, residing in the city of New Orleans; and thereupon your 

orators complain and say— 

Ist. That in suit No. 10378 of the docket of this honorable court 
your orators have instituted suit against said Joseph Dreyfus for a 
just debt in the sum of nineteen thousand dollars ($19,000), with 
interest from judicial demand till paid. 

That in said suit your orators have si juestered as still belonging 

to deft 20 bbls. of whiskey in their original packages, with 

3 the initials and shipping marks of said Dreyfus still thereon, 

under the vendor's lien and privilege, by the art. 3227 of the 

Civil Code of Louisiana, and under allegations that said Dreyfus 

has become insolvent and was in falling circumstances and was 

fraudulently removing and concealing large quantities of his goods 
and moving them to another store in th hight-time in order to de- 
fraud his creditors and your orators, and by endeavoring to place 
said property beyond their reach, and your orators feared and be- 
lieved and had good cause to fear and believe that def ’t, his agents 
and confederates, would conceal and part with said property during 
the pendency of the suit; all which will more fully appear by the 
record, testimony, and pleadings in said suit hereto annexed and 
]—225 
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made part ol this bill for 
of the marshal. 

Now your orators complain that in said suit one A. Ehrmann in- 
tervenes and sets Up a pretended pledge made by La hman Meyer, cl 
pretended vendee from Dre fus, which Your Oracors sav and charge 
are fraudulent, illegal, and unjust, and concoct d to hinder, delay, 


- 
‘ 


and obstruct your orators In said suit from the exercise of their 
legal right, and were entered into by the parties aforesaid with full 
knowledge that they were committing acts of fraud and simulation : 
and your orators charge that Lehman Mever’s pretended and paper 
transfer of said property being tainted with fraud and collusion that 
Khrman’s title as pledgee is tainted with corruption and equally void 
us to your orators. 
2d. Your orators furthercomplain that said Lehman Meyer 
4 claims to have acquired said goods by an alleged sale or giv- 
Ing in payment for an alleged debt then claimed to exist 
between him ana Dreyfus On Saturday, ~ith Oct.. 1883, notwith- 
standing he was fully aware of the insolveney of said Dreyfus and 
his impending bankruptcy, and your orators complain that said 
transaction Was Injurious to your orators and to the other creditors 
and was illegal and fraudulent, null and void, by art. 1964 of the 
Civil Code, collusively intended to confer on said Meyer an unjust 
preference prohibited by the laws of Louisiana unless revoked and 
rescinded. 
ord. That so soon as said Meyer had obtained the fraudulent and 
precarious possession oO] sald oods, tha di live rv oO] which was secrel, 
anti-commercial, and unusual in the dead of night, when all busi- 
ness men close their stores and rest from labor until Monday, and in 
order to elude judicial process, which ts prohibited Ov Sundays, sald 
Meyer pretended to pledge the same to one Abraham Errman for 
$15,000, who was conveniently present as a guest of said Dr vius 
and Meyer, by special request and appointment, in Dreyfus’ house In 
New Orleans, and said Meyer attempted to invest his fraudulent and 
precarious title and possession in Errmann, as pledgee, to the great 
injury of your orators and in pursuance of the fraudulent and sim- 
ulated scheme aforesaid. Now your orators charge that sald sale 
to Meyer was illegal, fraudulent, null, and void, against equity 
and good conscience, and should be avoided and annulled as in- 
jurious to your orators, inasmuch as said Dreyfus was at the 


greater certainty, together with the return 


‘7 
a 
} 
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time and is now and was then and before hopelessivy insolvent 
and unable to pay his debts; that said Mever & Errmann 
5 had full knowledge and notice of the inability of said Drey- 


lus to pay his debtsand his actual and impending insolvency, 
and that the whole transaction was concocted in order to secure an 
unjust and illegal preference and to defraud and injure your orators 
and the other creditors, and that said Errmann lent himself as a od 
person mala fide interposed to carry out the scheme and collusion ot 
Dreytus X Mever to obtain and confer an unjust advantage over 
your orators and to cover uy) and screen said prope rty Irom pursultl, 
and to delay and hinder your orators from obtaining their rights 
thereon. 
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4th. Your orators specially complain that the pretended delivery 
of the whiskey was unusual and anti-commercial, surreptitious, and 
to effect a fraud, and did not in equity destroy Dreyfus’ title or pos- 
session, and that said goods remain still his and liable for his debts 
and subject to your orators’ rights, and that said pretended sale and 
pledge are a cloud upon def’ts’ title and are hindrances and should 
be set aside and annulled as in fraud of your orators’ claims thereon 
and in violation of the laws of Louisiana and good conscience and 
destructive of yOUr orators common —- thereon, especially as 
said Mever is also insolvent 

5th. Your orators ch; irge that all the aets, doings, and pretenses of 
sald defendants were legal, fraudulent, and null and void, with full 
know r dge ot he Insolveney, and were done Lo obtain an ull 

just advantage | Vv Me ‘ver to nN] ure and defraud your orators, 
b and that Meyer could not transfer any better right or title 

than he had, whether the said Errmann be in good or bad 
faith (not admitting, however, that he was in good faith, but spe- 
cially denying it), and that the source of Errmann’s pretended title 
was corrupt and the property was taken with the taint of corruption 
as in fraud of your orators’ rights. 

6th. That said def’ts illegally and fraudulently and collusively 

combined and confederated together to make said fraudulent and 
illegal sale and pledge in order to screen said merehandize or its 
proceeds irom your orators and the other creditors; that the trans- 
action from beginning to end was dishonest and contrary to the 
principles of mereantile usage and fair dealing and out of the regu- 
lar course of business and covered with all the indicia of fraud and 
sitinulation, and should be annulled, rescinded, and revoked by this 
honorable court 

7th. Your orators further complain and aver that said Dreyfus is 
and was for some time previous absolut ly and hopelessly insolvent 
and unable to pay his debts, and that if: said fraud 1s consummated 
will irreparably injure your orators and leave them remediless at 
law. 

Your orators further say He has no adequate or substantial remedy 
at law, and that this bill in equity is ancillary and dependent and 
intended to aid your orators’ suit at law and remove the clouds 
upon said p roperty placed thereon by the fraud and collusion of the 

defendants and to promote substat ntial justice. 
7 Your orators further show that /e verily believe that 

said Errmann & Meyer & Dreyfus will dispose of and 
part with said whiskeys dur ng the pends ney of this suit in order 
to complete said tri audu lent transfer and possession and cause your 
orators irreparable injury and wrong unless restrained by injunc- 
tion, and that your orators’ rights are impeded, hindered, and de- 
layed by the fraudulent sale and subsequent pledge and they are 
unable to obtain or pursue their rights so long as the same are not 
annulled and avoided, without which manifest wrong, injustice, and 
fraud will be triumphant 

In tender consideration whereof and forasmuch as defendants, 
colluding with each other, refuse to comply with your orators’ rights 


, 
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and requests or to desist from asserting their fraudulent title and 
claims thereon, but pretend that the said transfer, sale,and pledge 
are honest and fair, which your orators deny and charge the con- 
trary to be the truth, and your orators are, they believe and aver, 
remediless in the premises and relievable only in a court of equity 
where matters of this nature are properly cognizable and relievable: 
‘To the end, there fore, that the aid defendants nay, if they Can, 
show why your orators should not-have the rehef hereby prayed 
and May, Upon their several aud corporal oaths and according to 
the best and utmost of their several knowledge, remembrance, In- 
formation, and belief, full, true, and direct and perfect answer make 
to such of the several interrogatories hereinafter numbered and set 
forth as by the note hereunder written they are respectively re- 

quired to answer; and may It please your honor to grant 
5 unto your orators not only a writ of Injunction, Issuing out of 

and under tlie sea! of this honorable court, to be directed to 
said defendarts, Joseph Dreyfus, Abraham Ermann, and Lehman 
Mever, to restralh thie Ti) and Line IP age hts from disposing ol and part- 
l 1) sr with the said whiskeys, a nd | so the writ.of su bp bat COMMDAE l- 
ing them and each of them, at a certain time and under penalty 
named, personally to appear before this honorable court and then 
and there full, true, direct, and perfect answer make to all and sin- 
gular the premises ; and, further, to stand to, perform, and abide such 
furtihye r order, cine etion, and deere therein as to this I) norable eourt 
shall seem meet or shall seem agreeable to equity ana eood con- 


- ;* . ie “ ye T9982 ; _) } 
science, and that aiter due proceedings had Lhe munetion be made 
} | ‘ ' | ’ = 7 F ; ’ 

perpetual and the transf r, sale, and preadge alores ud be declared 
v7 ie | ’ id: 7, 7 ; ttian ‘ hair Y ? ytey t ] lan? ie 7 rsa : 
Pruidl nid Vou Aha t)i it) eq] CI ils WO LTI& rs | ira hmitiiell us Meiers 
civen to one ereditor over another and prohibited by the laws of 
! , . : . , ' . ’ . 7 ] , 
Lousiana: and your orators pray for costs and for all general and 
equitable relief. . 

ned) DC&L. L. LABAT YI, 


SO ICUOdOTS ive (j arore. 


, > ‘ * ] ’ 4" a Bas *. . % ’ i, *) 

Personally appeared Julius Freiburg, a nember of the firm of 
" ° ? ‘ ’ ’ ° ‘ , . 
Freiburg & Workum, the members of which are complainants In 


the annexed bi!) ho, being duly sworn, savs that all the facts and 
allegations in the said bill are true and eorreect, and that the mat- 
ters and things therein stated as not within his knowledge 
{) ne believes them to be true and correet to the best of his 
belief and knowledge. 
(Signed) JULIUS FREIBURG. 


Ist. Whether yvouare not the son-in law of Joseph Lr yius,t he judg- 
ment debtor, and whether you were residing with your family in 


ae 
atten once 
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his house, with him and his family, before, at the time, and since 
his failure, insolvency, and bankruptcy, or at the time of the various 
seizures of creditors made on or about 27th, 28th, & 29th Oct., 1883? 

2d. Whether you were in daily communication and on good terms 
with vour father-in-law and his family or knew of his being in 
trouble about that time and in very pra ane assed circumstances or 
unable to meet his debts in money as they matured? 

3d. Whether you were troubled, solicitous, or anxious about the 
payment of any alleged debt due you by Dreyfus or was pressing or 
urging him to pay you on Friday, 26th Oct., or Saturday, 27th Oct., 

ISS3, and whether, from his inability to settle, you and he 
10 agreed to give and take in lieu of money any goods to the value 
of nearly $20,000: and, if so, annex an invoice thereof. 

1, What proportion did the coods you so received bear to the bal- 
ance of his visible stock in store at the time, whether 4, }, 4, or 3th, 
and its value compared with the remaining stock ? 

oth. State whether you urged a settlement of the alleged borrowed 
money claimed by you on Friday or Saturday, 26 & 2 7th Oct. 1SS3, 
and the cause or causes inducing you to press him so vigorously 
after being so lenient up to that time, and whether other creditors 
were pressing or preparing to take legal measures against him by 
selzures O1 attachme ‘hits, seque trations r _ Pr proce ss, and whether 
you had knowledge or any apprehension of his financial inability to 
pay vou o1 ‘his other creditors in full. 

Oth. Whe ther the alleged sale to you alr d em hurried secret de- 

ivery at night were not all in conseque ee f Drevfus’ commercial 


4 


trouble and on the eve of his failure, and that you were endeavoring 


to secure voi debtor a lage part thereof before the other eredilon 
could enforee their claims thereon ? 

7. Whether during Sunday, the 27th, or on Sunday night, or on 
Monday, 29th Oct., 1883, you were aware of Dreyfus’ store, 33 Tchoupi- 
toulas St., being under seizure or in the hands of any officer? 

Ss Whether. during anv or all of those days, you were under ap- 


prehension that Dreyfus’ creditors would attack the transfer of said 
goods to you, and whether,in view of this fact, you did not 


1] write or telegraph to A. Ehrman to come to New Orleans in 


order to propose to him the transaction which followed ? 

9 Whether vou wrote or wired Elrman at Morgan City after or 
before Drevfus proposed to turn over the goods in question? How 
came you to send or wire for Ehrmann before you claim to have 
2 to Dreyfus to make this fraudulent transfer in the face of 
lis anticipated failure ? 

10. Whether and when you knew or suspected that C. Gumbel, 
another son-in-law residing in New Orleans, had on Saturday, 27th 
Oct.. ISS3. a writ of attachment from the civil d’t e’t of New Orleans 
against said Dreyfus for about $25,000, and also whether you were 
aware of or heard or knew that Dreyfus had mortgaged his house 
and lot, in which he and you lived, for $15,000 on Saturday, Oct. 


2ith, 1885 ? 
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[nterrogatories ‘0 A. krmann, De ft. 


Ist. Whether you did not, ou arrival in New Orleans, on the night 
of 28th Oct., 1883, take up your residence in Dreyfus’ house as his 
guest and slept there ? 

2. Whether you knewof Dreyfus failure and the disturbance which 
occurred at his store on the night of the 27th Oct , ISS3, and on 
Sunday, the 28th Oct., 1885; whether anything unusual seemed to 
have taken place to disturb the family circle in which you were a 
guest ? 

8. 

12 Ing the transaction with Meyer know all about where he 
the woods he proposed to pledge LO You, and whether 
| found 


3. Whether you did not before or at the time of your mak- 


got 
they were the same goods received from Dreyfus’ store an 
in 33 Decatur St., New Orleans, moved there during the night of 
the 27th or Sunday, 28th Oect., 1883?) If nay, when and from whom 
did you first ascertain these facts 7 
ith. What Investigation or enquiry did you make of Mever as to 
the source and origin of his title to the goods claimed as pledged ? 
lt; whose house were you when the documents of pledge and notes 
were made ? 
(Signed) 


D.C. & L. L. LABATT, 


Solicitors tor Complainants. 


Order. 


Let the def'ts show cause on the 22d day of March, 1884, why an 
Injunction pre ndente lite should not be rranted is prayed for in the 
wrilten bill; meanwhile and until the further order of the court let 
the def'ts and each of them be restrained by a process to be issued 
by the clerk of the court according to the prayer of said bill of 
complaint. 


Mareh 14th, 1S8S4. 
(Signed) EDWARD C. BILLINGS, Judge. 


13 Restraining Order. Issued March 14th, 1884. 

UNITED STATES OF AMERICA: 

Circuit Court of the United States. Fifth Judicial Cireuit and East- 
ern District of Loutsiana. | 


JULIUS Mh REIBURG ct al ) 

. -No. 10505. 

JosePH Dreyrus et al. } 

The President of the United States to Abraham Ermann, Greeting: 
' 


Whereas it has been represented unto us, in our said circuit court, 


' Ment a : eres 
Oh the part O!} Julius Ire iburg and othe rs. 1h a bil 7) CUTE lalely 


ng certain matters and things 


exhibited against you and others touc 
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therein set forth; and whereas the Honorable Edward C. Billings, 
one of the judges of our said court, upon due consideration thereof, 
has made and allowed an order in said cause whereby you are ré- 
quired to show cause on the 22d day of March, 1884, why an injune- 
tion should not issue as praved for in said bill of complaint; and 
whereas the said judge has granted and allowed an order restrain- 
ing you immediately and forthwith, and during the pendency of 
suid motion for an injunction, to the full extent and effect as prayed 
—_ for in said bill of complaint: 
14 Now, therefore, in consideration of the premises and of the 
allegations in said bill contained, you, the said Abraham 
rmann, your agents, attorneys, and servants, and each of you, are 
hereby commanded and strictly enjoined, under the penalty of the 
law, that you and each of you absolutely refrain and desist from 
disposing of and parting with the twenty-nine barrels of whiskey 
sequestered by the complainants from Joseph Dreyfus in the suit 
No. 10378 of the docket of this court. 

And that you remain so inhibited and enjoined until the further 
order of the court in the premises. 

And that you, the said Abraham Ermann, your agents, attorneys, 
and servants, and each of you, remain so inhibited and restrained 
until the further order of our said court in the premises. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 14th day of March, in the 
year of our Lord one thousand eight hundred and eighty-four. 

#2 (Signed) E. R. HUNT, Clerk. 


- 


Marshal's Retu 


Received Mar. 14, 1884, by the U.S. marshal,and on Mareh 15th, 
Iss4, I served a true copy of the within injunction on Abraham 
Ermann, the person within named, by handing the same to him In 
person and leaving the same in his hands in the city of New Or- 
leans. 

(Signed) E. S. CURRY, 
Dy U.S. Marshal, East. Dist. of La. 


LD Order. Tnjune lion Allowed. 
Extract from the Minute Book, November Term, 1883. 


_ NEW ORLEANS, SATURDAY, March 22d, 1884. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


JeLtius FREIBURG 4 a/ 
/ 


g. No. LOD >. 
Joseruy Dreyrus ef als. ) 
This cause came on to be heard on the application of the com- 


plainants for an injunction pendente lite and was argued by counsel ; 


- 
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whereupon, upon consideration thereof, it is ordered that an in- 
junction pendente lite issue herein enjoining and inhibiting the de- 

féndants and each of them in manner and form and to the extent 
prayed for. 


Injunction to Abraham Krinann and Lehinan Mi Wer. [ssued March 
25th, 1884. 


" > . 
Unirep STATES OF AMERICA: 
1G Cireuit Court of the United States. Fifth Cireuit and Eastern 
District of Louisiana. : 
Junius Frereure et al. ; 
Ps, ? No. 10505. 
JOSEPH DREYFUS et al. j ‘ 
The President of the United States to Abraham Ermann and Leh- 


man Meyer, Greeting: 

Whereas it has been represented to us, in our said circuit court, , 
on the part of Julius Freiburg ef a/., in a bill in equity lately ex- 
hibited against you and others touching certain matters and things 
therein set forth: 

Now, therefore, in consideration of the pore mises and of the alle- 


gations in said bill contained, you, the said Abraham Ermann — 
ind Lehman Mever, your agents, attorneys, and each of you, are ' 


hereby commanded anda strictly enjoined, under the penalty of the 
law, that you absoiutely refrain and desist from disposing of and 
parting with the twenty-nine barrels of whiskey sequestered by the 
complainants from Joseph Dreyfus in the suit entitled Freuburg and 
Workum vs. Joseph Dreyfus, No. 10378 of the docket of this court. 
And that you and each of you remain so inhibited and enjoined 
until the further order of our said court in the premises. 
Witness the Honorable Morrison R. Waite, Chief Justice of 
17 the Supreme Court of the United States, at the city of New 
Orleans, this 25th day of March, in the year of our Lord 


1884. 
[sEAL.| (Signed) E. R. HUNT, Clerk. 
Marshal's Return. . 
~@ 


Received Mar. 25, 1884, by the U.S. marshal, and on the 2Zoth day 
of March, 1554, I served a true copy of the within injunction on L. 
Meyer, and on the 26th day of March, 1884, I served A. Ermann by 
handing the same to them in person. 

(Signed) DAN. A. ROSE, 
Dy U.S. Marshal. 


JOSEPH DREYFUS ET AL. 


Demurrer of A. Ermann. Filed April 12, 1884. 
Circuit Court of the U.S., E. D. of La. In Chancery. 


JuLius FrRerpuRG et al. 
vs. No. LODODS. 
Josepuo Dreyrus e als. } 


The demurrer of Abraham Ermann, one of the above- 
1S named defendants, tothe bill of complaint of the above- 
named plaintiffs. 


To the Hon. E. C. Billings, judge 


This defendant, by protestation, not confessing all or any of the 
matters and things in the plaintiffs’ bill of complaint contained to 
be true in such manner and form as therein alleged and set forth, 
demurs to the said —, and for cause of demurrer shows— 

That said bill does not contain any matter of equity whereon this 
court can ground any decree or give to the plaintiffs any relief 
against this defendant. 

That they are not entitled upon said bill to the relief they pray 
for, because they had a plain and adequate remedy at law. 

That the plaintiffs have not alleged nor does it appear by the said 
bill that they have sued out execution and actually taken out a 
Ne ri facias, nor do they allege nor does it appeal that they have any 
judgment obtained, and that until they have so obtained judgment 
and issued execution thereon the goods whereof this defendant is 
the lawful pledgee are not bound nor the plaintifls entitled to any 
discovery or relief. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said bill, this defendant doth demur thereto, and humbly 
demands the judgment of this court whether he shall make any 
further or other answer to said bill, and prays to be hence dismissed 
with his costs and charges in this behalf most wrongfuily sustained, 
and for general relief. 

(Signed) SINGLETON, BROWNE & CHOATE, 
Solicvlors for A. Lrmann. 


[ hereby certify that in my opinion the foregoing demur- 


19 rers are well founded in law. 
April 12, 1884. . 
(Signed) R. H. BROWNE, Of Counsel. 


Abraham Ermann, being duly sworn, says the foregoing demur- 
rers are not interposed for delay. 
(Signed) A. ERMANN. 


Subscribed and sworn before me April 12. 1884. 
(Signed) BE: R. HUNT, 
Commissioner United States Circuit Court, District of Louisiana. 
HR * 
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Demurrer of L. Meye r. Filed April 12, 1854. 
Circuit Court U.8., Eastern Dist. La. In Chancery. 


JuLius FRIrEBuURG ef al. 
V8. > No. 10505. 
JoserpH Dreyrus et al. | 
20 The demurrer of Lehman Meyer, one of the above-named 
defendants, to the bill of complaint of the above-named 
plaintiffs. 


To the hon. the cireuit court: 


This defendant, by protestation, not confessing all or any of the 
matters and things in the plaintiffs’ bill of complaint contained to 
be true in such manner and form as therein alleged and set forth, 
demurs to the said bill,and for cause of demurrer shows— 

That said bill does not contain any matter of equity whereon this 
court can ground any decree or give to the plaintiffs any relief 
against this defendant. 

That they are not entitled upon said bill to the relief they pray 
for, because they had a plain and adequate remedy at law. 

That the plaintiffl- has not alleged nor does it appear by their said 
bill that they have sued out execution and actually taken outa 
ert faucias, nor do they allege nor. does it appear that they have any 
judgment obtained, and that until they have so obtained a judg- 
mentand issued execution thereon the goods whereof this defendant 
is the lawful owner are not bound nor the plaintiffs entitled to any 
discovery or relief. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said bill, this defendant doth demur thereto, and humbly 
demands the Judgment of this court whether he shall make any 
further or other answers to said bill, and prays to be hence dismisséd 
with his costs and charges in this behalf most wrongfully sustained, 
and for general relief, &c. 

(Signed) MORRIS MARKS, 
A. Ht. LEONARD, 
Solicitors jor LM yer, 


21 [| hereby certify that in my opinion the foregoing de- 
murrers are well founded in law. 
Ap'l 12, 1884. 
(Signed) A. LEONARD, OF Counsel 


L.. Meyers, being duly sworn, says the foregoing demurrers are not 


interposed ,for delay. 
(Signed) L. MEYER. 
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Demurrers Heard and Su/mitted. 
I;xtract from the Minute Book, November Term, 1883. 


New ORLEANS, SATURDAY, April 26th, 1554. 


Court met pursuant to adjournment. 


4 Present: Hon. Edward C. Billings, district judge. 
- : . 
JULIUS FREIBERG et als. 
vs. > No. 10505. 
J. Dreyrus et als. 

This cause came on to be heard on the demurrers to the bill and 
was argued by the counsel for the parties, respectively, and sub- 
mitted, when the court took time to consider. 
2° Demurre r f piv rruled, 

Extract from the Minute Book, April Term, 1884. 
New ORLEANS, Turspay, May 20, 1884. 

Court met pursuant to adjournment. 

Present: Hon. E. C. Billings, district judge. 

& 
> J. FretBURG & al, 


is, ? No. LODOS 
J’po Dreyrus « al. } 


This cause came on to be heard on the demurrer and was argued 
bv counsel. 
“On consideration thereof it is ordered by the court that said de- 
murrer be overruled, and that def'ts have until the next rule day to 
answer the bill. 


Cdrcle r Allou d id (i i4€. cv’ 
Extract from the Minute Book, April Term, 1884. 
New ORveans, SaturpDAy, May 31, 1884. 


$; (court met pursuant LO adjournni rt. 
Present: Hon. E. C. Billings, district judge. 


we 


J. Frerpure «& al 
rs . No LO >. 
J. Dreyrus « al. } . 


On motion of R. H. Browne, Esq., on behalf of Ermann, inter- 
venor, ordered that he have until the Ist Monday in July, ’84, to 
answer the complainants’ bills. 
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Motion ae Ord ry to Bond. VC, 
Extract from the Minute Book, April Term, 1554. 


New OrRvEANS, June 15th, 1554. 


Court met pursuant to adjournment. 
Present: Hon. E. C. Billings, district Judge. 


J. FREIBURG ) 
i's. > No. 10505. 
J. Dreyrus « al. } 


On motion of Singleton, Browne & Choate, solicitors for A. 
Ermann, one of the defendants, for reasons assigned in writ- 
24 Ing, if Is ordered that A lermann be permitted LO bond said 
injunction as to said 9 barrels of whiskey by giving bond, 
with good and solvent security, in the sum of $632.24, said bond to 
stand in lieu of said whiskey. 


i 


Answer of A. Kermani. Filed July fi LSS L 


U.S. Cir't C't, E. D. of La. In Equity. 


JULIUS FREIBOURG et als. ) 
S No. 10505. 


Josera Dreyrus et als. 3 


The separate answer of Abraham Ermann to the bill of complaint 
of the complainants herein. 


To the hon. the judges of the circuit court of the United States, fifth 


circuit, eastern district of Louisiana: 

This defendant, now ana at all times hereafter, saving and re- 
serving to himself all manner of benefit and advantage of excep- 
7 
i 


tion to the many errors and insufficiencies In the plaintiffs’ said bill 
of complaint econtalpe d, for answer there unto, or unto so much or 
such parts thereof as this defendant is advised 1s material for him 
LO make answer unto, he answers and Says. 

20 - To the Ist paragraph of said bill: He admits that the plain- 
tiffs have instituted a suit against Joseph Dreyfus for a large 
sum of money, but this respondent is not informed, concerned, and 
knows nothing *) said claim, but aver: that the plarntilfs have ho 
vendor's lien on the property sought to be reached, and that there 
was no judicial recognition of the verity or validity of said claim 
when their said bill of complaint was filed: that he admits the se- 
questration of 29 barrels of whiskey in the suit at law by the plain- 
tiffs against Joseph Dreyfus, No. 10578 of the docket of the cireuit 
eourt ¢° the United States for this district, wherein the plaintiffs 
claimed Lie ve ndor's lie nm aba Drivil (Ee Ol) Siu] whiskey uid 4 the 
efendant avers that the sal of said 


laws of Loulsiana: but this « 


lew 


le 
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whiskey by complainants to said Dreyfus was made in Cincinnati, 
Ohio, and that the said goods were delivered in Cincinnati by plain- 
tiffs to a common carrier, and bills of lading taken therefor, and said 
goods were marked J. D., N. O.; that there is no vendor’s lien or privi- 
lege under the laws of Ohio, and the plaintiffs have no vendor’s lien 
and privilege under the laws of Louisiana, said sale and delivery 
having been made in the State of Ohio; and this defendant further 
says that the plaintiffs have ho lien and privilege whatsoever on sald 
goods at the time said writ of sequestration was Issued; that they 
were not by law entitled to said wrt, but that the same was illegally 
and im provide ntly issued and the plaintiffs neither had at the time 
of the issuance of said writ nor h: ave they acquired since any lien 
and privilege on said 29 barrels of whiskey. 
And this defendant, further answering, says that he was not 
26 on 29 October, 1583, at the time of m: iking the transaction 
hereinafter particularly described and set forth, aware that 
Joseph Dreyfus was insolvent or on the eve of insolveney, or that 
he Was atteuepting to remove, conceal, or }) irt with, fraudulently or 
othe rwise pis prope rty, ‘ea | or person it. and that it Is wl holly illi- 
true, so far as Is alleged in said billofe ym pli int, that this defendant 
was In any manner co-operating or confederating with the said Joseph 
Jreytus Or any other person whatsoever toenable or assist said Drey- 
tus to defraud his creditors or any one of 
This defendant admits that said plaintifis have charged in their 
said suit at law that this defendant’s pledge by Lehman Mever of 
certain goods and merchandize (to be more particularly deseribed 
hereafter) was a pretended pledge, and not real, but fraudulent, illegal, 
und unjust, and concocted to hinder, delay, and obstruct plaintiffs in 
sald suit, and entered into with fall parila that this defendant 
f fraud and simulation; all of which allega- 


. 
(rie dn 


Was COMMILLING Aan act ¢ 
Lions, Statements, and ech: irves are WI 7) \ false. 

And this respondent, defendant. further answers and says that he 
knows nothing of the legal validity of the sale from Joseph Dreyfus 
LO Lehman Mever of thi goods aia tii rchandize described and 
leaves the plaintiff to make such proof as they may deem proper ; 
but this defendant avers that all bis dealings and transactions with 
Lehman Meyer and the pledge of said are and merchandize here- 
inafter deseribed by said Mever to this det — were In the utmost 

vood faith, for a valuable consid: oii mit — and paid when 
24 the said contract of pledge was enter i i! o Detween L, c ‘hm ‘itl 
Mever and this defendant. 

2 As to the matters in the second paragraph of said bill of com- 
plaint, this respondent is not informed and cannot answer, but he 
bel CVes that there Wis real Hond hde Wi t teduess bv said Joseph 
Drevfus to said Lehman Meyer ina large amount when said sale 
Was made and thre woods delivered, and he leaves the plaint tiffs to 
administer such proof in reference thereto as th vy may deem proper. 

od. As to th matters in the dd paragray h of said bill of com- 
piaint this ce fendant has no personal knowl dge as to some of them, 
but he is now informed and believes and so avers that Lehman 
Meye r obtained the possession O! the preacver portion of said goods 
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and merchandize hereinafter described in open, broad daylight on 
Sunday, and that the delivery thereof was well known toa number of 
the creditors of said Dreyfus, and that the delivery of the said goods 
and merehandize was not made on Saturday owing to the fact that 
it was the Jewigh Sabbath. 

And this defendant, further answering of his own personal knowl- 
edge, says that it is wholly false that there was any pretended 
pledge of said goods and merchandize by Lehman Meyer to this de- 
fendant, but the truth is that 1t was made in good faith and for the 
consideration of fifteen thousand dollars, paid by this defendant at 
the time to said Meyer. 

That it is wholly false that this respondent was conveniently 
present, as is charged, to aid and assist in carrying out any scheme 

of wrong or fraud; that the fact is that defendant had long 
28 and well known both Joseph Dreyfus and Lehman Meyer, 

his son-in-law ; that he had had for a number of years with 
both of them large business transactions involving a great deal of 
money; that he had always found them upright and honest and 
fair in their business dealings; that his intimacy with said Dreyfus 
and said iehman were such that he had fora long time prior to 
the 29th October, 1883, made the house of said Dreyfus his home 
when he visited New Orleans; that, as usual, on his arrival from 
his home in Morgan City in the city of New Orleans, about five 
o'clock in the afternoon of Sunday, 28th October, 1855, he pro- 
ceeded to the house (from the Morgan railroad depot) of Joseph 
Dreyfus, arriving there a little before six o’clock p. m.; that this 
defendant then had no suspicion, information, or knowledge, di- 
rectly or indirectly, that Joseph Dreyfus was in financial difficulty 
or Insolvent, and was of the belief at the time that he was abun- 
dantly solvent; neither was there any appointment or request by or 
on behalf of Joseph Dreyfus or Lehman Meyer that this defendant 
should come to New Orleans at any particular time or date; that 
this defendant having transactions with Morgan’s railroad had a 
“pass” over if, and his visit to New Orleans was under the same 
circumstances as he had made a great many times before. 

That this respondent is and was wholly innocent of any scheme 
or plan or purpose to aid or assist, in any manner or way, the said 
Dreyfus and the said Meyer or either of them to defeat or defraud 
their creditors or any one of them, and if either or both of said de- 
fendants had any suen object or plan all knowledge thereof was 
studiously concealed and kept from this defendant. 

That the transaction or pledge by said Meyer tO your pe- 
29 titioner was in good faith, and this defendant did not lend 
himself in any way to said Dreyfus and said Mever or to 
either of them or to anybody to carry out any scheme of collusion 
or fraud, or to enable any one to obtain an unjust advantage over 
complainants or any other person or persons, or to hinder them or 
any one else from pursuing or pursuit of any property belonging to 
sald Dreyfus or said Meyer or either of them. 

|. As to the matters in the 4th paragraph of complainants’ bill, 

this defendant is not informed and cannot of his own knowledge 


te 
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answer many of the matters therein, and will leave plaintiffs to make 
such proof as they may deem proper, but this defendant denies that 
said Meyer was insolvent on the 29th October, 1883, but avers that 
he continued to pay all demands against him, as a merchant or 
otherwise, until long after said date, to wit, in December, 1883. 
And this defendant, further answering, says that Lehman Meyer, 
on the twenty-ninth day of October, 1853, prior to the sequestration 
issued in the case of Freiburg & Workum vs. J. Dreyfus, No 10378 
on the law side of this court, borrowed of this defendant fifteen 
thousand dollars, part—$5,000—in cash, and for the remainder, ten 
thousand dollars, defendant furnished said Meyer his two promis- 
sory notes of five thousand dollars each, both dated October 29, 
1883, and payable sixty and ninety days respectively after date, 
which notes this defendant paid at their respective maturities; and 
sald Meyer pave to this defendant in evidence of said loan of 
$15,000 his three promissory notes, all dated October 29th, 1883, 
each for five thousand dollars and payable respectively 40, 60, & 75 
days after date, with eight per cent. interest from maturity, 
ol and to secure the payment ol said notes, principal and inter- 
est, he (said Meyer), by a clause in each of said notes and the 
endorsement of certain warehouse receipts, five in number, and the 
delivery of the same to this defendant, pledged the goods and mer- 
chandise hereinafter described more particularly to this defendant, 
and of which goods sald pledger was then 1n possession and appar- 
ent ownership, said five certain warehouse receipts being executed 
by Meyer, Weil W Co. on the 28th day of | letober., LSSS, in favor of 
Leliman Mever and by him endorsed and delivered to this defend- 
ant, and was and is for the following-described. goods stored in said 
Meyer, Weil & Co.’s warehouse, to wit: 


“? pipes B., D. & Co. cognac. 
“YY bbls. Smith Blair. 
‘2? pipes Gregorie cognac. 
“2 pipes Boiteau. 
‘“ kirsch wasser. 
port. 
: Parnet sherry. 
a Keldorado. 
"a bbls Monongahela 1% % rye. 
ao Don Carlos. 
yy Imperial Cabinet. 
5 © 72 
‘3 “ Imperial Cabinet rye. 
“5 “ Private Stock B. 
2 “ Defiance. 
‘2 bbls. Gilt Edge. 
o ae, peach rum. 
Golden-Sheaf bourbon. 
“13 bbls. Monarch. 


- 


} 
> 
) 


~ 
7 


well London Dock gin. 
4 Otard Dupuy cognac 
“s Hennessy. 
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1 bbl. Incomparable. 

“1 “ Southern Home. 

“20 baskets champagne. 

“Thirty cases cigars in bad condition; show-cases broken.’ 


6s 


Which said’ three notes of Meyer with said five warehouse receipts 
of Meyer, Weil & Co. are filed in suit No. 10371 on the law side of 
this court and are here referred to, and he prays that the same may 
be taken and considered as a part of this answer. 

That said contract of loan and said pledge were not concluded 
between said Meyer and this defendant during the evening of Octo- 
ber 28, 1883, but were consummated and perfected on the morning 
of the 29th October, 1585, prior to the issuance of the writ of seques- 
tration in said cause at law, and said entire transactions and all the 
acts and doings of this defendant were ona fide, and were made 
without aay knowledge of the Insolvency of said Dreyfus by this de- 
fendant, or that said Meyer and said Dreyfus contemplated any 
wrong or fraud, and that, this defendant having made said loan in 
good faith and taken said pledge in like manner, he cannot be deprived 
vt the benefits of said pledge to secure his said loan without being 

reimbursed the Money so advanced and loaned by him to 
oz said Meyer by the plaintiffs herein ; that this defendant was 

at all times ready for months to surrender said goods upon be- 
Ing repaid his said loan, and retained said zoods for any months 
after the proceedings to sequestrate them on the law side of the court 
by plaintiffs and others and until it became necessary to dispose of 
them in order to save them from deterioration and ruin. 

And this defendant further avers that the validity of said pledge 
has already been passed upon by a jury in the cause entitled H. 
Weiller & Co. vs. J. Dreyfus; A. Erman, intervenor and srd opponent, 
No. 10571 of the docket of this court on the law side, and a judg- 
ment rendered therein decreeing the same a valid pledge and dis- 
solving the writ of sequestration issued in said cause and the prop- 
erty sequestered to be delivered to this defendant. 

6. To the 6th paragraph: That the matters herein alleged and 
pleaded are, so far as this defendant —, wholly false, and the facts 
are as are fully set forth in the preceding paragraphs of this answer, 
and that said sale and pledge should be maintained and enforced 
in favor of this defendant. 

7th. To the 7th paragraph: That this defendant is not informed 
and cannot answer as to all the matters and things herein alleged, 
but he believes that said Drevfus might have been able to pay the 
larger portion, if not all, his debts had it not been for the seizures 
made by his creditors, wresting all control of his property from him, 
and consuming the same with costs, and deteriorating its value by 

forced sales, and all the depreciations consequent upon legal 
33 proceedings in all matters involving the affairs of a commer- 
cial house. 

And yourdefendant further says that the plaintiffs have nostanding 
in a court of equity either by an original or an auxiliary or ancil- 
lary bill, and that the injunction issued herein pendente lite was im- 
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providently granted and ought to be dissolved and this bill dismissed 
for want of equity. 

And this defendant submits to this hon. court that all and every 
of the matters in said complainants’ bill mentioned and complained 
of are matters which may be tried and determined at law and with 
respect to which the said plaintiffs are not entitled to any relief from 
a court of equity, and this defendant hopes he shall have the same 
benefit of this defence as if he had demurred to the said plaintiffs’ 

+ Be bill. 

And this defendant denies all and all manner of unlawful com- 
bination and confederacy wherewith he is by the said bill charged, 
without this, that there is any other matter, cause, or thing in said 
plaintiffs’ bill of complaint contained material or necessary for this 
defendant to inake answer unto and not herein and not hereby well 
and sufficiently answered, confessed, traversed, and avoided or denied 
is true to the knowledge or belief of this defendant; all which mat- 
ters and things this defendant is ready and willing to aver, main- 
tain, and prove as this honorable court shall direct, and humbly 


¥ 


pravs to be hence dismissed with his costs and charges and 


o4 In this behalf most wrongfully sustained, and for general relief. 
(Signed) A. ERMANN. 


(Signed) SINGLETON, BROWNE & CHOATE, 
Solicitors tiy Def't, A. hKirmann. 


Sworn to and subscribed before me on this 3d day of July, 1884. 
[ SEAL. ] (Signed) WILLIAM L. POOLE, 
Notary Public. 


See answers to interrogatories annexed 


Answers of A. Ermann, One of the Defendants Herein, to the Inte rvog- 
ator s Propounded fa flim. 


To interrogatory 1: I did. It had been my custom for a number 
of years to stop at the house of Joseph Dreyfus whenever I visited 
New Orleans. 

‘To interrogatory 2: I did not know of the failure of Joseph Drey- 
fus or of any disturbance occurring, at his store on the 25th October, 
1883. So far as I could see, there was apparently no disturbance in 
the family circle. 

To interrogatory 3: When i made the loan to Mayer and obtained 
the pledge from him | did not know “all about where he got the 

a goods he proposed to pledge to me.” THe said he had a large lot of 
goods in the warehouse of Mever, Weil & Co.; stated about their 
value, but did not say from whence they came or how he got them. 
I have known hitm a long time, had had many business transactions 

with him, and I had perfect confidence in him. There was 
85 nothing to put me on Inquiry | know Meyer, Weil & Co. 

also very well and had known them for a long while, and 
knew that they were entirely reliable. 


«) ‘ 
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[ first learned that these goods were those removed from Joseph 
Dreyfus’ store on Monday morning, October 29th, 1883. My recol- 
lection is it was between 9 and 10 o’clock Monday morning when 
[ first heard that the goods pledged to me were the same goods 
which had been removed from Dreyfus’ store on Sunday, the pre- 
ceding day. I heard that some of them had been removed at night, 
but that the great bulk of them had been removed during the day 
on Sunday. Ido not remember who first told me of it. My im- 
pressions are I first saw it in the morning paper after I came down- 
town, as I have before stated. ‘There was a great deal of talk about 
it during Monday, and I can’t say who first mentioned it to me. 

‘To interrogatory 4: I made no investigation or inquiry of Meyer 
concerning his title to the goods pledged. We had for a long while 
occupied very friendly relations toward each other. | trusted him 
implicitly, and I believed him to be perfectly solvent at the time, 
and as I knew of nothing to create or arouse my suspicions I made 
the transaction without hesitation, supposing that I was obliging a 
friend who at the same time was willing to secure me by the pledge 
he proposed. 

The notes I gave to Meyer and the check for the cash I paid him 
as the loan and the three notes he gave me, with the endorsement 

of the warehouse receipt, were all made and signed in 


36 the store of Lehman Meyer, No. 5 Tchoupitoulas street, in 
New Orleans. : 
(Signed) A. ERMANN. 


Sworn to and subscribed before the undersigned and duly com- 
missioned and qualified notary public in and for the parish of Or- 
leans, State of Louisiana, at New Orleans, this July 2, ISS4. as Wit- 
ness my hand and seal. 


[ SEAL. | (Signed) ANDREW HERO, Jr., Not. Pub. 


Separate Answer of Lehman M: yer. Filed Nove mber lsf, 1SS4. 
U.S. Cir’t Court, E. D. of La. In Equity. 


JuLIUS FREIBOURG ef als. ) 
vs. ‘os 10505. 
JoserpH Dreyrus ef als. 


The separate answer of Lehman Meyer to the bill of complaint of 
the complainants herein. 


To the hon. the judges of the cireuit court of the United States, fifth 
circuit, eastern district of Louisiana: 

This defendant, now and at all times hereafter, saving and reserv- 

ing to himself all manner of benefit and exception to the 

Od many errors and insufficiencies in the plaintiffs’ said bill 

contained, for answer thereto, or to so much thereof as this 


defendant is advised is material to make — thereunto, answers and 


says: 
1. This defendant admits the institution of a suit by the plaintiffs 
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as alleged, on the law side of this hon. court, No. 10378 of jthe docket, 
on the 29 October, 1883, but this defendant is not informed and 
knows nothing of the correctness of the claim therein made, and 
therefore leaves the plaintiffs to make such proof thereof as they 
may be advised; and this defendant admits the sequestration of 29 
barrels of whiskey in said suit under a writ of sequestration issued 
in said cause on the alleged ground that they had a vendor's lien 
and privilege; and this defendant avers that said allegation con- 
tained in said petition that they had a vendor’s lien and privilege, 
was wholly false, but that the truth is the said whiskey with other 
whiskies were sold and delivered by the plaintiffs to Joseph Drevfus, 
in the city of Cincinnati, State of Ohio; that under the laws of Ohio 
the plaintiffs had no vendor’s lien and privilege, nor have they ever 
acquired any lien or privilege of any sort on said 29 barrels of 
whiskey since ; that, as defendant is informed and believes, and he 
so avers, that all of said whiskey was bonded under the order of the 
court in said cause by one Abraham Ermann, the pledgee, and dis- 
posed of by him, excepting — barrels, long prior to the filing of 
this bill. 

This defendant, further answering, admits that the pleadings and 
averments in said suit at law are substantially the same as they are 
herein in said bill stated to be. 

2. This defendant, answering the second paragraph in said 

38 bill, says that on the 26th October, 1883, and for some time 
prior thereto Joseph Dreyfus (his father-in-law), of this city, 

and one of the defendants herein, was indebted to this defendant in 
the sum of $26,663.48 .for money loaned at various dates, as per 
exhibit to be hereafter filed as part of this answer; that some days 
prior thereto, being much in need of money, he requested and urged 
said Dreyfus to pay him said indebtedness; that said Dreyfus at 
first stated that he would have money in during the next week and 
would pay him, but respondent’s wants were too pressing for hin to 
defer or wait so long, and insisted that said Dreyfus should make 
arrangements to pay; that finally said Dreyfus offered to sell and 
deliver to this defendant a sufficient amount of goods to cover said 
indebtedness, and the price of which should go to the payment 
and extinguishment of his indebtedness to respondent; that this 
defendant did not at first aceept said offer, but finally, on Friday 
afternoon, the 26th October, 1883, he determined to accept said 
offer, and so notified Dreyfus of his acceptance; that said 
voods and merchandize were to have been delivered to this de- 
fendant the next day, Saturday (27th October), and the sale com- 
pleted, and this defendant endeavored to make arrangements with 
Meyer Weill, of Meyer Weill & Co., in whose warehouse he desired 
to store said goods and merchandize, to have their warehouse 
opened on Saturday, but said Weill, being a strict Jew, declined to 
open their warehouse on Saturday or to permit respondent the use 
of their key for that day, and informed respondent that he could 
have the key on Sunday or as soon after midnight Saturday 

39 night as he desired it; that respondent, being anxious to go 
on Sunday morning to Thibodeaux, La., where he had a store 
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and near by a plantation, by the seven o’clock train (as he had often 
done), made arrangements to get Weil & Co.’s warehouse key, and 
to receive, move, and store said goods and merchandize in Weil & 
Co.’s warehouse before seven o’clock Sunday morning, the time of 
the departure of the train for Thibodeaux; that to do this it was 
necessary to begin receiving them as soon after midnight as possible ; 
that this defendant made his arrangements accordingly, and some 
time after midnight (about 3 o’clock, tis defendant believes) said 
Dreyfus began the delivery of said goods and merchandize from his 
store, No. 33 Tchoupitoulas —, in this city, and this defendant to re- 
ceive and remove said goods and merchandize to the warehouse of 
Weill & Co., No. 54 Decatur street and — Clinton St.; that only 
three dray-loads of said goods and merchandize had been delivered by 
said Dreyfus to and received by this defendant when the further 
delivery and ‘receipt were stopped either by the police or by a 
deputy marshal of the United States; that the delivery was discon- 
tinued until after daylight Sunday morning, when, the deputy mar- 
shal being satisfied that he had no authority to stop the delivery, it 
was resumed and continued until about 11 o’clock in the morning, 
when all further delivery was stopped by the seizure of the store of 
said Dreyfus, with its contents, by the United States marshal under 
various writs of attachment sued out in the United States court 
(among the number the plaintiffs in this cause procured a writ of 

attachment in suit No. 10369 of the docket of this court); that 
10) when said marshal levied said writs and forced the discon- 

tinuing of further delivery to this defendant only nineteen 
thousand nine hundred and twenty-seven ,§,/; dollars’ worth of said 
goods and merchandize sold by said Dreyfus as aforesaid to this de- 
fendant on the 26th October, 1883, had been delivered to this defend- 
ant and removed and stored in said Weill & Co.’s warehouse, a full 
and complete invoice of which, with quantities, marks, and prices, 
is attached to the answers of this defendant to the interrogatories 
propounded to him as garnishee in the suit of Lachman «& Jacobs 
vs. Joseph Dreyfus, No. 10365 of the docket of this court, and to which 
this defendant refers and craves may be taken and considered as a 
part of this his answer. 

And this defendant, further answering, says that his object in hav- 
ing sald goods and merchandize stored in a warehouse instead of his 
own store was to enable him to use the receipts therefor to pledge 
them and raise money on them 

Further answering, defendant says that it is wholly untrue that 
he was aware of the Insolveney on the 26th or 27th October, LSSo, 
of Joseph Dreyfus or of his impending bankruptcy on either of those 
days or prior thereto, and he avers that when said sale was made by 
said Dreyfus to this defendant he believed that said Dreyfus was 
solvent and able to pay his debts, and that there was no intention 
on the part of this defendant to obtain auy unjust preference over 
any other creditor or creditors of said Dreytus, nor to do any act to 
their injury, nor did this defendant believe at the time that he was 

doing any act or thing to the detriment, wrong, or injury of 
t] any one, and that the entire transaction, so far as this detend- 
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ant was concerned, was in good faith and without collusion 
or confederacy with any one; that when Dreyfus made the sale as . 
aforesaid, so far as defendant knew or believed, the valuable real 
estate of said Dreyfus had no encumbrance on it whatever, and every- 
thing he had heard Dreyfus say induced him to believe Dreyfus 
was solvent. 

3. ‘lo the 3rd paragraph of said bill defendant answers and says 
that the delivery of the goods and merchandize sold as aforesaid by 
said Dreyfus to him was not secret; that only three dray-loads (which 
was a small portion of them) were removed during Saturday night, 
and that was known to many persons, and the remainder (the great 
bulk of them) were delivered from Dreyfus’ store, situated on one 
of the most public business thoroughfares of New Orleans, in broad, 
open daylight, in the presence and to the knowledge of many per- 
sons, and without any concealment or attempt at concealment or 
secrecy whatever, and that the delivery of goods or the sale of them 
is not anti-commercial or unusual on the Christian Sunday among 
the Jewish people of New Orleans, to which race this defendant 
belongs by birth and religion, and it isa common thing for stores 
belonging to Jews to be kept open on Sundays in this city; that it 
is wholly untrue that the delivery of said goods and merchandize | 
was made by Dreyfus to this defendant on Sunday to avoid judicial 
process, but it Was solely for the reasons set forth In answer two 
above. 

This defendant avers that the plaintiffs herein actually sued out 
judicial process on that day and caused the store of Dreyfus to be 

attached uncer it. 
42 And this defendant, further auswering, says that it 1s 

wholly false that he made any pretended pledge of the goods 
and merchandize bought by him on the 27th October, 1SS5, and 
delivered to this defendant by Joseph Dreyfus on the 28th October, 
I8SS3, but the truth is, and this defendant avers, that having caused 
sald goods and merchandize to be stored in the warehouse of Meyer 
Weill & Co. he received from them five warehouse receipts therefor 
during the afternoon or evening of October 28th, 1883 (which ware- 
house receipts are on file in suit No. 10371 of the docket of this 
court, marked D, E, F, G, & H); that about the time or shortly after 
he received them he requested Abrabam Ermann, who had arrived 
in New Orleans that afternoon, to loan defendant fifteen thousand 
dollars on said goodsand merchandize; that noconclusion was reached 
or contract was made that night, but early on Monday morning, 
the 2Uth October, LSS, as the said Ermann and this defendant rode 
down-town together, suid kermann agreed Lo inake this defendant 
suid loan in the following manner, five thousand dollars cash and 
two notes, each for five thousand dollars, due, respectively, 60 and 
90 days after date, with eight per cent. from date, upon this defend- 
ant executing and delivering to said Ermann his three several 
promissory notes, each for the sum of five thousand dollars, all dated 


October 29, 1883, due, respectively, 15, 60, & 7o days after date, with 


* 


eight per cent. interest, each bearing on is face the pledge of the 


goods and merchandize, and UpPou the endorsement and delivery 
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to said Ermann of said five warehouse receipts, signed by 
43 Meyer Weill & Co. and dated October 28, 1883, which two 

notes aforesaid were made by said Ermann and delivered to 
this defendant with five thousand dollars in cash (paid by check), 
constituting the said loan, and said three notes aforesaid were exe- 
cuted by this defendant with the proper endorsements thereon, and 
the five warehouse receipts endorsed and all delivered by this de- 
fendant to said Ermann before nine o'clock on Monday morning, 
October 29, 1885. 

That said loan was actually made by said Ermann to this defend- 
ant upon said notes, with pledge and the delivery and pledge of said 
warehouse receipts aforesaid, and this defendant has received from 
said Krmann the whole of the said fifteen thousand dollars and 
applied the same to his own use and benefit in the payment of his, 
debts. 

And this defendant further says that the loan and said pledge 
made to secure the repayment thereof to Ermann were made in 
cvood faith, and, so far as this defendant is informed, believes, and 
knows (and he so avers),said Ermann acted in good faith and knew 
nothing of the financial diffieulties of Joseph Dreyfus when said 
loan was made and said pledge effected. 

further answering, this defendant says that he had written in 
the early part of the week ending October 28, 1883, to Abraham 
Ermann,at Morgan City, where he had long resided, requesting him 
tocome down to New Orleans; that his object in doing so was, in case 
of necessity, to obtain from him a loan of money, as Ermann had 
often loaned him before; that he did not indicate to Ermann what 

he wanted to see him for nor any particular day that he 
Lf wanted him to come; that Ermann had long been an inti- 

mate friend of defendant’s father-in-law, Joseph Dreyfus, and 
of this defendant, and had for many years always stopped and 
stayed at Dreyfus’ house whenever he visited New Orleans; that 
Ermann came down on Sunday afternoon of October 28, 1883 (as 
he had often come on Sundays previously), and immediately came 
to Dreyfus’ house, as usual ; that when defendant requested Ermann 
to come he did not know that he should have any goods which he 
could pledge to him as security for a loan, but that he expected to 
get him to help him in a friendly way with a loan without security, 
as he had often done before, in case this defendant could not make 
any other arrangements. 

4. This defendant, answering the 4th paragraph of said bill, says 
that the delivery of the goods and merchandize aforesaid by said 
Dreyfus and the sale thereof to this defendant were actual and real. 
and the pledge thereof was, as this defendant then believed and 
now believes and avers, good and valid and for a valuable consider- 
ation and were bona fide and complete 

5 This defendant, answering the 5th paragraph of said bill, says 
that the sale, delivery, price, loan, and pledge were real and made 
nn) good fath, so far as this defendant is informed or believes,and he 
so avers, and that be belleves and avers that Abraham Ermann had 
no: knowledge or suspicion when said pledge was made that said — 


a ft 
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Dreyfus was insolvent or contemplated insolveney, or that said 
Dreyfus had made the sale of said goods and merchandize to this 

defendant in view of any contemplated bankruptcy or to 
45 give any unjust preference to any one of his creditors over 

another; and this defendant, for himself, says it is wholly 
untrue that he knew or even suspected when Joseph Dreyfus made 
the sale to him on the 26th October, 1883, that he (said Dreyfus) 
was insolvent, or that he contemplated bankruptcy. 

6. This defendant, answering the 6th paragraph of said bill, says 
that it is wholly untrue that this defendant illegally, fraudulently, 
and collusively combined with Joseph Dreyfus and Abraham Er- 
mann or either of them or with any other person or persons what- 
soever to make the sale and pledge hereinabove referred to and de- 
scribed; and the truth is that, so far as this defendant 1s concerned, 
they were made in the utmost good faith and without any collusion 
with any one whatsoever. 

7. To the 7th paragraph of said bill this defendant answers and 
says that while it may be true that Joseph Dreyfus was insolvent 
when he made the sale aforesaid to this defendant, yet this defend- 
ant had no knowledge of it whatever; on the contrary, from said 
Dreyfus’ declarations to Mr. Marinoni, the president of the People’s 
Bank, made during the week of the said sale or only the week be- 
fore, this defendant was led to believe and did believe that Dreyfus 
was and would be able to pay his said debts, and that, so far as this 
defendant was concerned, no fraud was contemplated or perpetrated, 
and that said sale should not be set aside nor said pledge to said 
Ermann annulled. 

And this defendant further says that, according to the plain- 
46 tiffs’ own averments, they have a full, complete, and adequate 
remedy at law. 

And this defendant further answers and says that the plain- 
tiffs have no equity, and whatever relief they are entitled to, if any 
they have, is on the law side of the court, where the court is fully 
competent to give and decree all such relief as they may be entitled 
to have and obtain. _ 

And defendant, further answering, says that the complainants 
herein are not entitled to any relief in a court of equity, for the rea- 
son that they never had any lien on the goods, wares, and merchan- 
dise sequestrated herein when in the possession and ownership of 
Joseph Dreyfus; that they had not acquired any since the sale and 
delivery thereof by Joseph Dreyfus to this defendant by any process 
of court or judgment; and this defendant submits to this hon. 
court that all and every of the matters in said complainants’ bill 
mentioned and complained of are matters which may be tried and 
determined at law and with respect to which the said plaintiffs are 
not entitled to any relief from a court of equity, and this defendant 
hopes that he shall have the same benefit of this defence as if he 
had demurred to said plaintiffs’ bill of complaint. 

And this defendant denies all and al] manner of unlawful combi- 
nation and confederacy and fraud wherewith he is by said bill 
charged, without this, that there is any matter, cause, or thing in 
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said plaintiffs’ bill of complaint contained material or necessary for 
this defendant to make answer unto, and not herein and not hereby 
well and sufficiently answered, confessed, traversed and avoided 
or denied, is true to the knowledge or belief of this de- 
47 fendant; a!! of which matters and things this defendant is 
ready and willing to aver, maintain, and prove as this hon. 
court shall direct, and humbly prays to be hence dismissed with his 
costs and charges in this behalf most wrongfully sustained, and for 
general relief. 
(Signed) : L. MEYER. 
(Signed) SINGLETON, BROWNE & CHOATE, Solicitors. 


1. Iam the son-in-law of Joseph Dreyfus. My family and I re- 
sided in ‘his house with his family for some time previous to and 
during the period in which his store was seized, and remained in 
the house with him until he left New Orleans, in March, 1884. We 
were there during the 27, 25, and 29th October, 1883. 

2. I was on good terms with my father-in-law and in daily com- 
munication with him. I knew nothing of his being in any serious 
trouble until his creditors attached his store. Up to the 28th Octo- 
ber, 1883, | am informed that he had inet all his outstanding obli- 
gations which were due, except mine, as they had matured. I knew 
he was not under protest and was not when the attachments were 
levied. He had no paper then due, nor had he extended any of his 
paper nor deferred payments, as faras I knew. I had heard during 
the week ending 26th October, 1555, that some of the drummers 

had been offering his paper (at a heavy discount), which was 
48 not due for 60 or 90 days. Mr. Marinoni, president of the 

People’s Bank, came to Mr. Dreyfus and in my presence 
asked Mr. Dreyfus what it meant and whether he was in trouble, 
and oftered Dreyfus assistance 1f he needed it : offered to loan him 
$15,000 on his house, but Mr. Dreyfus declined his offer and simply 
said, I will pay my debts as they fall due. 

3. The reason I pressed bim for a settlement was that I needed 
money very much myself, and it was absolutely necessary that | 
should have it. [His reply at first was that he would have money 
coming in next week. I told him it was impossible for me to wait. 
He finally offered to pay me by selling me goods and I accepting 
them in payment of the debt he owed me. At the time he owed 
me $26,663.48. I did not accept his offer at first, but on Friday, 
the 26 October, 1883, | made up my mind to buy the goods. I can- 
not say that the talk [ had heard did not influence me in doing 
this, but my chief moving cause was my own necessities. I thought 
Mr. Dreyfus was solvent. I had heard that one Wm. Stern had 
been talking a great deal about Mr. Dreyfus’ financial condition, 
but I knew of nothing to prove to me that he (Dreyfus) was insol- 
vent. He certainly did not say that he was. On the contrary, he 
said that he could pay his debts. It was Friday afternoon when I 
agreed to buy the goods, and they would have been delivered on 
Saturday; but, it being the Jewish Sabbath, I could not obtain the 
keys of Meyer Weil & Co.'s warehouse, where I intended to store 
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them, nor would Meyer Weil & Co. permit his warehouse to be 

opened. I determined to place them in a warehouse where I could 
get warehouse receipts, so as to raise money on the goods. I 

49 could not have done that if 1 had put them iu my own 
store. 


Not being able tomove them on Saturday,and intending to leave for 
Thibodeaux (where I had a store) early on Sunday morning, I made 
arrangements to move them Saturday night, so as to complete their 
removal before [ left town. I tried to do So, but only succeeded in 
moving three dray-loads, and was compelled to defer my trip to 
Thibodeaux, and the remainder of the goods were being delivered 
to me on Sunday morning by Mr. Dreyfus, and the delivery was 
stopped by the seizure of Dreyfus’ store by the U. S. marshal, 
and I did not finish moving and storing those delivered to me in 
Weill & Co.’s warehouse until about 11 o’clock in the forenoon of 
Sunday, October 28, 1885. 

Mr. Dreyfus offered to sell me the goods and I agreed to take them, 
the price to be in payment of what he owed me. I suppose he did 
this because he did not then have the cash to pay me. I should cer- 
tainly have preferred the money. I annex a copy of the invoice— 
rather it is annexed to my sworn answers in the case of H. Weiller 
& Co. vs. Dreyfus, No. 103871 of the docket of this court—and I beg 
that it may be taken as my answer hereto. 

4. 1 think about one-third. The remaining goods in Dreyfus’ 
store were seized and sold at marshal’s sale, realizing a very insig- 
nificant sum, not much over 30% of their real value, | should think. 
[t may have been as much as 40% they sold for. 

5. | had urged Mr. Dreyfus to pay me not only the borrowed 
money but all that he owed me, when on Friday I accepted the offer 

he made me to sell the goods. I was lenient with Mr. Drey- 
o0) fus as long as my own wants would permit me to be. Ex- 

cepting the offers to set] his paper, which I have before men- 
tioned, | knew of no creditors pressing the payment of their debts, 
because none were due up to the time | determined to buy the goods 
on Friday; and I did not know of any preparing to take legal steps, 
by attachments or otherwise, until Sunday, the 28th October, 1883. 
Mr. Dreyfus never communicated to me, directly or indirectly, that 
he was insolvent, but left the impression upon my mind whenever 
his business was taiked about that he was solvent—able to pay all 
his debts. 

6. The sale to me was not made in consequence of Mr. Dreyfus’ 
financial troubles. He had no paper out which was matured, nor 
was he under protest when the seizures were made. My recollection 
is that none of the paper became due until several days after the 
seizure. Neither the sale of the goods nor the removal thereof was 
made in consequence of Dreyfus’ impending failure. So far as |] 
knew, there was no impending failure. I have fully stated all the 
circumstances in my answer to the drd interrogatory above. The 
sale by Dreyfus to me was not made to secure my debt before the 
other creditors could enforce their claims against Dreyfus or his 


4—225 


26 JULIUS FREIBURG ET AL., &¢C., VS. 


property, for I] had no idea at the time that his other creditors could 
or would take any steps to é nforce their claims, and | thought Mr. 
Dreyfus couid pay “y we debt 
7. I was aware of the seizures of Dreyfus’ store on Sunday and 
Monday. On elt a the further delivery of goods by Mr. Dreyfus 
to me was stoppeu by the marshal about 11 o'clock Sunday morn- 
ing. The quantity of goods Dreyfus had sold me on Friday were 
not all delivered to me at 11 o'clock on Sunday morning, 
ol when the marshal stopped the further delivery. 

8. I did net have any apprehension that Dreyfus’ creditors 
would attach the sale by Dreyfus to me, because I believed the sale 
was a good and valid one. I knew that Dreyfus indebtedness to me 
was just and I knew that I had made the transaction in good faith, 
and it was not from any such apprehension that I wrote to Ermann 
to come down to New Orleans. When ! wrote to him I did not 
know what, if any, arrangements I could mace with Mr. Dreyfus so 
as to get money from him. Ermann had loaned me money several 
times before and | wanted to see him to ascertain if I could get 
money from him. I did not tell him why I wanted to see him nor 
did I ask him to come any particular day. When I wrote to him I 
did not know that I would be in a position to make any such trans- 
action as | made with him on Monday morning, ‘ etober 29, 188.3 

9 | wrote Ermann to come down be fore | had made up my Inind 
to accept Dreyfus’ offer to sell me the goods, but after Dreyfus had 
made me the offer I have already stated why I wrote Ermann in 
my answer No. 8 above. 

| have never said, as I remermber—certainly if I did say so I was 
in error—that Iw rote Krmann before Drevfus offered to se I] the | coods 
tome. I wrote Ermann after Dreyfus’ offer, but before I had made 
up my mind to accept it. I did not think nor did I know the sale 
by Dreyfus to me was fraudulent, nor did I think or know that he 
anticipated failing. 

10. I did not know that C. Gumbel had obtained a writ of attach- 

ment on Saturday, October 27, 1883, against Dreyfus or his 
o2 property until Monday, October Zu, LSS3, nor of any prepara- 

tion he had made or contemplated making to do so. I was 
utterly ignorant of Dreyfus mortgaging his house on Saturday. 
The first I knew of it was on Monday following, October 29th. 


(Signed) LEHMAN MEYER. 


Sworn to and subseribed before the undersigned, a duly commis- 
sioned and qualified notary public in and for the parish of Orleans, 
State of Louisiana, at New Orleans this July 26, 1854, as witness my 
hand and seal. 


| SEAT. | (Signed) ANDREW HERO, Jr., Not. Pub. 


~ P — 
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Replication to Answers. Filed Nov’r 5, 1884. 
U.S. C’t C’t, E. D. of La., & Sth C’t. In Equity. 
JuLius FREIBURG ef als. ) 

US. » No. 10505. 
JosEPH DrReEyYFus ef als. | 


The replication of Julius Freiburg et als., pl’t’ff-, to the answers of 
A. Ehrman, def’t, and L. Meyer. 


This repliant, saving and reserving to themselves all and 

53 all manner of advantage of exception to the manifold insuf- 
ficiencies of the said answers, for replication thereunto saith 

that he will aver and prove his said bill to be true, certain, and 
suthecient in the law to be answered unto and that the said answer 
of the said defendant is uncertain, evasive, untrue, and insufficient 
to be replied unto by this repliant, without this, that any other mat- 
ter or thing whatsoever in the said answer contained material or 
effectual in the law to be replied unto, confessed and avoided, trav- 
ersed or denied is true; all which matters and things this repliant 
is and will be ready to aver and prove as this honorable court shall 


direct; and humbly prays as in and by his said bill he hath already 


prayed. 
(Sioned) 


J. FREIBURG et ALs., 
By D.C. & L. L. LABATT, 
Solicitors for PUCG. 
Ord: r. Leave to Amend Bill, 


Extract from the Minute Book, November Term, 1884. 


New Orteans, Monpnay, December Sth, 1884. 


o Court met pursuant to adjournment. 


Present: Hon. Edward C. Billings, district judge. 


H. WetLtuer et al. ) 
sR. Pa No. 10521. 
JoserpH Dreyrus et al 


Is cause came on to be heard on the plea and answer herein 
by the defendants, i ind was argued by counsel. 
And the court, having considered and being advised in the prem- 


a , 
at 
, 


ises, doth order and decree that complainant-, on payment of costs, 
do have leave to amend his bill by setting forth all facts and cir- 
cumstances which preceded the rendition of the judgment at law. 
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Amended Pill and Affidavit. Kiled Dec. bd 1884. 


Hi. WreILLER et al. ) 
/ - No. 10521. 
J. DREYFUS et al. ) 


To the honorable the judges of the circuit court of the United States 
for the 5th circuit & eastern district of Louisiana: 


In Equity. No. 10021. 
5D H. Wetter «& a/. vs. Jos. Dreyrus ef al. 


The amended bill of complainants, Herman Weiller & Henry 
Freiberg, citizens and residents of Philadelphia, Pennsylvania, under 
the firm — of H. Weiller & Co., against Joseph Dreyfus, a citizen of 
Louisiana; Abraham Ehrmann, also a citizen of Loutsiana, residing 
in Morgan City, parish of St. Mary’s, in said State; Lehman Meyer, 
a citizen of Louisiana, residing in New Orleans, and Mever Weil 
and David Levy, citizens of Louisiana, and residing in New Orleans, 
In compliance with leave granted by this hon’ble court on Sth Dec., 
1884, humbly shows— 

That in suit No. 10371, in the United States circuit court for the 
eastern district and Sth cireuit of Louisiana,entitled H. Weiller & Co. 
vs. Jos. Dreyfus, on the law side, your orators, as complainants, in- 
stituted an action against Joseph Dreyfus, their debtor, and, having 
fully complied with the requisites of the law, and on giving proper 
bond, obtained a writ of sequestration, asserting the lien and privi- 
lege of vendor, and, after certain goods, wares, and merchandize 
were fully identified in the original packages by your orators, the 
same were duly seized and taken into possession by the marshal of 
sald honorable court, Vour orators as pl’t'ffs alleging that sald ner- 
chandize was unpaid for and had been fraudulently and surrepti- 
tiously removed to the store of Mever Weil and David Levi, 54 De- 
eatur St., bv said Dreyfus on or about the 27th Oet., 1885, soon after 
midnight, and on Sunday, 28th, ’83, in order to defraud your ora- 

tors, the pl't tts therein. Your orators aver that the coods SO 
D6 identified and seized consisted of a part of the quantity sold 

Dreyfus and unpaid for and were as follows: Three barrels 
imported cabinet whiskey, 142 galions; five barrels private stock B, 
240 gallons whiskey, and two barrels private stock A, 94.2 gallons 
whiskey, and were valued at 1,216.55 dollars, as per appraisement ; 
that said barrels had private marks and numbers placed thereon by 
pl’t ffs, by which they were clearly identified as the goods sold and 
delivered by your orators to Dreyfus, and which were never paid for 
in whole or in part, and that he was indebted to your orators in the 
full sum of twenty-six hundred and forty-six ;°,°, dollars, in his 
promissory note dated Ist Sept., 1S83. payable 4 months after date 
to complainant's order, and remains still due and owing. 

Now, vour orators aver that in said suit one Abraham Ehrman, 
made deft in the original bill herein, intervened therein as pl uff 
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in 3d opposition, setting up and alleging a transfer by virtue of an 
alleged pledge of these goods from one Lehman Meyer. Your ora- 
tors aver that to this intervention they answered and plead a special 
and general denial as follows: 

Respondents admit that as creditors of Joseph Dreyfus they in- 
stituted suit and sequestered certain goods on which they claim the 
vendor's lien and privilege, and that same were seized by the mar- 
shal under the following circumstances: That early on Sunday 
morning, the 28th Oct., 1883, the citizens of New Orleans generally 
and the creditors of Joseph Dreyfus were informed that during the 
night-time and soon after 12 o'clock of the 27th Oct., LSS35, said 

Dreyfus was fraudulently and clandestinely moving his_ 
OF stock of goods from his store on Tchoupitoulas street to a 

store on Decatur St in New ( rieans, occupied by Meyer Weill 
& David Levi as a hardware store, and that he was aided and assisted 
by one Lehman Mever, of New Orleans, the alleged pledgor of in- 
lervenor «& od opponent, 

That while in the act and after several float-loads of goods had 
been driven off and unloaded at 34 Decatur St. said Dreyfus was 
arrested in further removing the balance of his stock until certain 
creditors obtained writs of attachment from this honorable court 
early on Sunday, 28th Oet.. 1888, and the marshal took and held 
possession of the store on Tcehoupitoulas St. and placed said store 
and contents under seizure. 

That soon after writs of attachments were taken out by pl’t ffs 
(your orators), and Meyer Weil & David Levy were made garnishees 
and duly served; that under the writ of sequestration resp’d’ts 
(your orators) identified by marks and numbers ten barrels of their 
whiskey which had thus been frauduletly removed by Dreyfus in 
the dead of night, as fully stated in the original bill herein filed. 

That resp d'ts (your orators) denied that the ownership OF poOsses- 
slon ever legally passed to said Leliman Meyer or said Ehrman, or 
that sald owle rship or possession Was Ope nh, continuous, or uninter- 
rupted, so as to change the title of Dreyfus, and averred that the 
attempted delivery was simulated, collusive, and fraudulent, and 
that said Mever & Ehrman were aiding and assisting said Dreyfus 

to commit a vile fraud ; that their acts and doings were pur- 
oS suant to a scheme to screen and conceal the property from 

the pursuit of the just creditors of Dreyfus, and said Lehman 
Meyer’s title to possession, through whom intervenor claims, was a 
sham and simulation; that it is false and fraudulent to claim that 
said Meyer & Ehrman did not well know all these facts before and 
at the time of the pretended loan he sets up, and that it is not true 
that intervenor holds a valid pledge thereon, because the failure 
and conduct of Dreyfus were notorious over the city, was town talk, 
and widely published in the daily newspapers on Sunday and 
Monday of Oct. 28 & 29, 1883. Your orators further aver that 
Dreyfus at the time of his said interruption claimed ownership and 
control of said goods, and insisted and proclaimed he could do as 
he pleased with his own goods. Wherefore resp'd’ts, your orators, 


in said suit joined issue with intervenor and prayed that his 
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pretended pledge be adjudged a simulation, null and void, and ille- 
gal, and for judgment in their favor, all which will more fully ap- 
pear by the record aforesaid. 

Now, your orators further aver and charge that said cause on the 
law side of this honorable court was tried before a jury, his honor 
Judge Kk. C. Billings presiding alone; that after said intervenor had 
adduced evidence to show the reality of the transfer and pledge 
claimed by him therein and on pl’t’ffs and resp’d’ts (vour orators 
herein) offering evidence to prove that said transfer and pledge 
were fraudulent and collusive, said intervenor objected to such evi- 
dence on the ground that the issue of the fraudulent and collusive 

nature of said transfer and pledge could not be tried or en- 
59 quired into in said proceedings, and that a direct action to 

annul said transfer and pledge was necessary to declare their 
nullity, which objection was sustained by the court, and the evidence 
excluded on that ground and on the further ground that the United 
States circuit court, sitting as a court of law, was incompetent to 
pass upon the question of fraud and collusion, because its jurisdic- 
tion on the law side was limited to the issue of simulation, and his 
honor presiding felt obliged and did refuse to permit complainants 
to examine or offer proof in any degree in said proceedings of the 
question of fraud and collusion, and so charged the jury that the 
only issue submitted to them and within their power to determine 
was that of simulation and not of fraud or collusion, and the hon- 
orable court further stated that the question of fraud could only be 
set up and decided on the equity side of said court and by a bill in 
chancery, which ruling necessitated and obliged the jury to bring 
in a verdict such as was rendered and described in def’ts’ plea as the 
foundation of the judgment therein rendered. 

Your orators aver that his honor presiding so substantia!ly in- 
structed the jury, and the question of fraud as averred in the orig- 
inal bill was never passed upon or adjudicated by said jury verdict 
or record and was unexaminable in a court of law, all which ts well 
known to his honor who presided at said trial. and who now pre- 
sides as chancellor in this hon’ble court and eause. 

That all these facts and circumstances anteceded the filing of the 
original bill and produced and verdict and judgment plead by 

def’t, Ehrman, and were a hindrance and impediment to 
60 your orators’ rights, which were not susceptible of being ex- 

amined or removed, and left them without adequate remedy, 
except in a court of chancery and according to equity and justice, 
and would have been set up but for the faet that-they were well 
known both to the det’t Ehrman, his counsel, and to the court, 
although they do not all appear on the face of the record in said 
suit, because it was unappealable, and the objections to and rulings 
Upon the exclusion of said evidence and the charge to the jury do 
hot appear in writing; and your orators further aver and charge 
that said objection to the issue of fraud and collusion which was 
tendered D\ comp! nants in said suit at law having been made by 
sald Khrman, intervenor and def’t, now having been maintained 
upon his objection, said EKlrman is estopped both in law and equity 
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from setting up; that said issue was finally passed upon an@ deter- 
mined in said proceedings at law in his favor and from pleading 
the same in bar to the original bill of these complainants, and to do 
so is against good conscience, equity, and justice. 

Wherefore complainants reiterate the charges, averments, and 
allegations of their original bill and this amended bill and pray 
that this amended bill be filed in compliance with the leave of the 
court herein granted ; that service of process and subpcena be made 
according to equity, and that after due proceedings your orators 
have relief as prayed for in the original bill, and for all further 
orders as the court may deem meet and proper, and for costs and 
general and equitable relief. 

(Signed) D.C. & L. L. LABATT, 
Solicitors for Vrators. 


61 Affidavit. 


Personally appeared David C. Labatt, who, being duly sworn, says 
he is a member of the above firm as solicitors for complainants in 
the foregoing amended bill and duly authorized thereto; that the 
complainants are all absent from the State; that his firm are duly 
authorized to appear and file said amended bill, and that all the 
facts and allegations therein are true and correct to the best of his 
knowledge and belief, and that such matters therein stated as not 
within his knowledge he believes them to be true and correct. 


(Signed) D. C. LABATT. 


Subscribed and sworn before me December 12, 1884. 
(Signed) ° E. R. HUNT, 
Commissioner { Hi ted Slates Circuit Court, 
astern District of Louisiana. 
Service accepted for A. Ehrmann. 


(Signed) SINGLETON, BROWNE & CHOATE, 


Se Hieiuo rs. 
N. O., Dee. 12, ’84. 
62 Motion to Fix. 
Extracts fromm the Minutes, April Term, 1885. 
NEW ORLEANS, SATURDAY, June 20, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 


J. Frerpourae ef al. ) 
vs. . -No. 10505. 
JOSEPH Dreryrus ef als } 


On motion of Singleton, Browne & Choate, attorneys for defend- 
ants, it is ordered that the foregoing cause be set down for hearing 
on Monday, June 29, 1555, at 11 a. m., and that Messrs. D. C. & L. 
L. Labatt, counsel for complainants, be notitied thereof. 
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(ontinwance. 
Extract from the Minute Book, April Term, 1885. 
NEW ORLE LNS, MonpDaAy, Juin 20, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 


Juttus FReiBure et al. 
US ~No. 10505 
Josern Dreyrus et al.) 
On joint motion of counsel for the respective parties it is ordered 
— the above cause be continued to Wednesday next, Ist proximo, 
at 11 a. m. 


Continuance. 


Extract from the Minute Book, April Term, 1885. 


re New Orveans, Wepnespay, July 1, 1885. 
Court met pursuant to adjournment. ; 
Present: Hon. Aleck Boarman, district judge. 
Junius FREIBURG ) | 
j . No. LOD! >. | 


JoserH Dreyrus ef al } 


On joint motion of counsel for the respective parties it is ordered < : 
nat the foregoing cause be continued until next Monday, the 6th 
instant, at 11 a. m. { 


Continuance. 


Extract from the Minute Book. April Term, 1885. 


New OrxLEANs, Monpay, July 6, 1885. 
Court met pursuant to adjournment. 

Present: Hon. Don A. Pardee, circuit judge. 
Junius Freipure et al. ) 
‘. \ No. LOSOD. 
JosePH Dreyrus et u/s. } 
The foregoing cause was called for trial, and the absence of David 
C. Labatt, one of the counsel, having been suggested, who is now ill, 
ordered that said cause be continued indefinite! 


. 
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extract from the Minute Book ol November 2nd, LSS5. 


JULIUS FREIBURG et al. 
vs. . No. 10505. 
JOSEPH DREYFUS et al. } 


On motion of Singleton, Browne & Choate, solicitors for A. Er- 
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\ mann et als., defendants, it is ordered that this cause be assigned for 
\ trial on ‘Thursday, the 12th day of November, 1885, at 11 o'clock a. 
m., and that the parties plaintiff be notified hereof. 


Continuance. 


Extract from the Minute Book, November Term, 1885. 


. New Or.eans, Tourspay, November 12, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 


JuLius FREIBURG ef al. ) 
vs. >» No. 10505. 
Jos. Dreyrus et al. 


On motion of Singleton, Browne & Choate, solicitors for de- 

65 fendants, counsel for complainants being present, it is ordered 

that this cause, heretofore set down for trial this day, be con- 
tinued until Saturday, 14th inst., at 11 a. m. 


Continuance. 


| Extract from the Minute Book, November Term, 1885. 


New ORLEANS, SATURDAY, November 14, 1889. 


ae Court met pursuant to adjournment. 
’ Present: Hon. Aleck Boarman, district judge. 
JuLIus FREIBURG ef al. ) 
Us. No. 10505. 


JOSEPH Dreyrus e al. 


On motion of Singleton, Browne & Choate, sclicitors for defend- 
ants, counsel for plaintiffs being present in court, it was ordered that 
the foregoing cause be continued until the 25th instant, at 11 a. m., 
to be taken up with preference. 


Continuance 


Extract from the Minute Book, November Term, 1885. 


66 New ORLEANS, WEDNESDAY, November 25, 1885, 
Court met pursuant to adjournment. 
: . UJoUrn mn 
, Present: Hon Aleck Boarman, district judge. 


Jutius FrRerpure et al. ] 
vs. + No. 10505. 
Jos. DreryFus ef als. 


This cause came on to be heard at this term on the bill, answers, 
replication, and other proceedings in the cause; whereupon the 
court ordered the same to lay over until to-morrow at 11 a. m. 


-_ 
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Continuance. } 


Extract from the Minute Book, November Term, 188o. 


New Orveans, Tuurspay, November 26, 1855. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. « 
JuLius FREmBURG ef als. ) aa 


Ns. . No. 10505. 
JOSEPH DREYFUS et als. ) : 


By consent of counsel for the respective parties this cause Is con- 
tinued until Monday next, the 30th instant, at 11 a. m. 
67 Hearing and Continuance. 
Extract from the Minute Book, November Term, 1855. 
New Or.LEANS, Monpay, Noven/er 30, 1885. 


Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 


JuLius Freipura « al. 


Us. > No. 10505. 
JOSEPH DreyFus ef al j 4. 
This cause came on to be heard at this term on the bill, answers, ‘ > 


replication, and other proceedings in the cause. 

Whereupon the complainants offered the following evidence in 
support of their bill, to wit: 

Ist. Deposition of E. T. Florance. 

2d. Deposition of William Stern. 

3d. Deposition of D. C. Labatt. 

4th. Deposition of 8. Mendelson. 

Sth. Deposition of George H. Theard. 

Oth. Deposition of Joseph Morris. 

7th. Deposition of J. A. Dare. 

Sth Deposition of W. O. Hart; also, 

%th. The records in the case of S. Jacoby against J. Dreyfus ef al., 
and Freiburg & Workum, Nos. 10U— of the U. S. cireuit court, and 

the atlidavits filed, as per agreement. 


68 10th. Also agreement of defendants counsel in the evi- 
dence takeu by them. > 
Lith. Also records of suit S. Gumbel, No. 9663 of the civil district : . 
court, and the attachments in cases 10355 and 10359. 1; 


12th. Also record in C. Guinbel against J. Dreyfus, No. 9662 of 
the civil district court. 
And the defendants, Lehman Meyer and Abraham Ehrmann, of- 
fered the following evidence in support of their answers, V1Z: 
Ist. Pleadings, verdict, aud judgmentin H. Weiller v. Dreyfus, on 
the law side of the court. ‘ 
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2d. 3 notes of Ermann, 5 warehouse receipts of H. Weiller, 
checks produced by L. Meyer 3 notes of L. Meyer, with endorse- 


ments thereon. 
od. Answers of Meyer, Weill & Levy, garnishees, in H. Weiller & 
Co. v. Dreyfus, 10371. 
4th. Deposition of A. Ermann & cross-ex’n by Mr. Phillips. 
oth. Deposition of Mever Weill. 
« 6th. Deposition of L. Meyer and checks showing loans to Dreyfus. 
a 7th. Deposition of S. Gumbel. 
Sth. Deposition of F. Gumbel. 
9th. Deposition of C. Gumbel. 
10th. Deposition of U. Marinoni. 
lith. Deposition of A. C. Hutchison. 
12th. Cross-examination of W. Stern, marked W. 
13th. Checks of, &c., Exhibits A, B, C, D, E, F, G, H, I, J. 
And the cause was partially argued by counsel for the parties, 
respectively, and was continued for further hearing until Wednes- 
day, 2d proximo, at 11 a. m. 


69 Testimony of E. T. Florence. Offered hy Complainants and Filed 
30 Novw’r, 18585. 


U.S. Cireuit Court, E. Dist. of La. 


H. WeILLerR & Co. 
A. ve. \ No. 10521. 


Jos. Dreyrus et al. 
Testimony taken before A. G. Brice, examiner, on March 19th, 1885. 
Present: Messrs. Labatt, for pl’ffs, & Messrs. Singleton, Brown & 
Choate, for def ’ts. 
E. T. Frorence, being duly sworn on behalf of pl’ffs, testifies 
as follows: 
Direct examination by Mr. Lapart: 


I am an att’y-at-law. I initiated the proceedings in the pro- 
ceedings in the United States circuit court against Joseph Dreyfus. I 
went to the store of Dreyfus at 12} a. m. on Sunday morning, Octo- 


ber 28th, 1883. When I reached the store there was one, 

70 perhaps there were two, large wagons or floats in front of 

the door of the store. ‘There were some barrels on the float 

7” and on the banquette near the door, and a large number in the store, 

‘ , near the store, near the door, where they could easily be rolled out ; 


the store was lighted, and the son of Dreyfus, Alphonse, was in the 
store. There were other persons present. Mr. Anderson and Mr. 
Wm. Stern and the drivers of the floats. So far as the barrels on 
the floats and on the banquette or in the store are evidence of pre- 
paration, I saw preparations for moving the contents of the store, 
and Mr. Josepl) Dreyfus stated that he was removing the goods from 
the store; that they were his goods, and that he could do what he 
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pleased with them, and that you can’t interfere with him. Mr. 
Dreyfus was rather excited. He ordered everybody out of the store. 


Cross-examination by Mr. BROWNE: 


This conversation took place somewhere about 2a.m._ It is rather 
difficult to fix the hour, as it was very early in the morning, and I 
may be mistaken as to the time by an houror so, but it was after one a. 
m. Sunday morning. It is impossible to say tothe minute. The 
conversation did not take place immediately after I arrived, as Mr. 
Dreyfus was not there when I arrived, as I saw him alight from a 
cab before that conversation took place. I do not remember whether 
the conversation took place in the store or on the banquette. The 

words took place too rapidly for me to remember these de- 
71 tails, and my thoughts were absorbed in planning how to pre- 

vent further removal of the goods. There were present 
when this conversation occurred between Dreyfus and myself, I 
think, Mr. Anderson, Mr. Haas, perhaps, and also Wm. Stern; but 
whether in earshot or not I can’t say. It was before 4 a. m. that 
this conversation occurred. It was before Mr. Stern went for the 
marshal, because it was on my telling Mr. Stern that I could not 
stop or hold the goods after 6 a.m. and that Mr. Dreyfus’ threat 
could be earried into effect, that I] sent him for the marshal. 


Objection.—Mr. Browne objects to the statement of the witness as 
not responsive to any question put to him; that it is not shown that 
Dreyfus nor any of the defendants were present when that conver- 
sation took place between witness and Stern. 


A. The witness adds that this statement was made in reply to a 
request on the part of Mr. Browne to approximate the hour when 
Mr. Dreyfus made the remarks testified to more clearly than previ- 
ously stated. I saw Mr. Dreyfus arrive after the drays or floats. I 
do not know when the floats arrived ; they were there when I ar- 
rived. 


Redirect examination by Mr. Lapatr: 


[ was at my house when I was informed that the removal was 
taking place; it was about half past 12 on Saturday night. 
Q. When did you learn the fact of the intended removal of those 


‘> 
«vey ~ 


72 Objection.—Mr. Browne objects to the question because it 
elicits hearsay evidence only and iscommencing a new main 
examination. 


A. In the neighborhood of eleven o’clock on Saturday night. I 
know Mr. Lehman Meyer now, but did not know him at the time 
of the attachment, and cannot sav that he was there at the time 
and do not recollect having scen him there. I could not identify 
him as being present. : 


=? 


=? 
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3 Testimony Taken on Behalf of the Complainants before A. G. 
Brice, Special Examiner, this 21st March, 1885. 


Present: D.C. & L. L. Labatt, Esqrs., solicitors for complainants ; 
R. H. Browne, Esqr., solicitor for defendants. 


WILLIAM STERN, a witness produced and sworn for the complain- 
ants, says: 


By Mr. Lapatr: 


Q. What is your business ? 
A. I am a broker. 
Q. How long have you resided in New Orleans? 
A. About ten or eleven years. 
Q. Are you acquainted with the parties to this litigation—H. Weil- 
ler & Co., Joseph Dreyfus, A. Ermann, M. Weil, and L. Myer? 
4 | know Weiller, and I know Dreyfus personally. 
You know Ermann and Lehman ~— 
4 Yes, sir. 
Q. Will you state what connection you bad in October, 1883, with 
Joseph Dreyfus, of this city ? 
I was selling him goods; I did previous to October. 
Q. Was he indebted to the houses you represented in October, 
1SS83 ? 
A. Yes, sir. 
(. What occurred between you or the houses you represented and 
Joseph Dreyfus prior to his failure, in October, 188s—just 
74 a few days prior * 
A. Well, we were suspecting him of doing some unlawful 
acts, 


Mr. Browne objects to the question and answer. 
Witness: I give you my answer. We suspected him of doing 
some unlawful acts. 


Mr. Browne objects to the answer as not responsive to the ques- 
tion. 

(). What occurred in consequence of that suspicion ? 

Mr. Browne objects to the question as illegal and improper. 

I notified my house by telegraph and, amongst others, Weiller 

& Co.,of Philadelphia. I said nothing but positive facts. 

(). What did you communicate to them ? 

A. I knew that Joseph Dreyfus had bought when he was in Phil- 


adelphia from Weiller & Co., or from Weiller & Ellis, as it was at 


that time, a large bill of whiskies. This is of my own knowledge, 
and I have seen the goods in the store, and knew that they were not 
paid for, and I telegraphed to Weille wt & Ellis, in Philadelphia, to 
take care of their account, and they telegraphed to Mr. Labatt and 
to myself at the same time to save their account; and Mr. Labatt 
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called at my office, and we passed by the store of Joseph Dreyfus 
together. We saw him ship a float-load of goods two days previous 
to when I caught him removing his goods in the night-time. These 
are positive facts. Mr. Labatt was with me. 

Q. Did you not have an interview with Mr. Labatt prior to 
the Saturday or on that Saturday in which it was determined 
to make the attachment at once? 

Mr. Brown objects to the question as leading. 


A. I did. 


(. What was the reason the attacliment was not made on Satur- 


i” 


day? 

Mr. Brown objects as above. 

A. Because Mr. Labatt told me there was no legal ground to 
attach. 

(). That is at that time? 

A. Yes, sir; at that time. 

(. Was not Mr. Labatt consulted, because of the absence of your 
attorney, by you and Mr. Anderson? 

A. Ile was 

Q. And was or was not it agreed upon at the time that we would 
await further developments before attaching ? 


Mr. Brown objects as above. 


A. It was. 3 
(). Then tell me what occurred in your presence on Saturday 
night, about twelve o clock or after 1? o'clock, in relation to Dreyfus 
emoving his goods? What was done from the time 12 o’clock 
ime, in your presence and to your knowledge. You were on the 
street, were you not, about 12 o’clock ? 

A. Yes, sir. 

(). What occurred at Dreyfus’ store in vour sight ? 

A. Well, about half past 12 we saw floats driven up and the doors 
of the store thrown open and the goods were rolled out, and one 
float was loaded and was driven off towards Canal street, and 
another tioat was pulled up when that one had started off, 

and they were on the point of loading that when myself and 
Mr. Anderson and Mr. Hass walked up and stepped’ into the store 
and objected to any further removal of the goods. 

©. Whom did you speak to ? : 

A. Mr. Dreytus. 
@. Was he engaged in removing them? 
A. He was seemingly directing the whole affair. He was in the 


’ 
+ 


16 


center or middle of the store. 

(). What did Mr. Dreyfus say or do? 

A. He answered us that we had no right to interfere; that it was 
his woods he was removing. 

(). Did he continue their removal or not ? 

A No. sir: in the meantime the police Cane up, the cily police, 
and they stopped him from removing his goods in the night-time 
as agaist the police ordinance. 


~~ +-—- 
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Q. Did you see any goods in the morning when you went to the 
store? 

A. | got back to that neighborhood about nine o’clock in the 
morning, just as they were finishing up removing the goods, when 
an attachment got there from the United States court. 

@. Was that attachment made by Mr. Florance or not? 

A. Yes, sir; it was. 

Q. Do you know anything of any of the creditors having offered 
during the week prior to this explosion to Mr. Dreyfus to sell his 
paper at a discount? 

77 Mr. Browne objects as leading. 

A. I do. : 

. What do you know of that? 

A. I know Mr. Haas, from the firm of Krebs & Spiess, offered 
him his paper, amounting to $4,000 and odd, whatever the amount 
is which is in the record, at 75 cents on the dollar. 

Q. Did he obtain it or not? 

A. He did not; he would not buy it. 

Q. Did anybody else offer his paper? 


Mr. Browne objects as above. 


A. I do not —. } 

Q. Did you see anybody else present that night in or about the 
store of these persons who are defendants in this case? 

A. Who are the defendants ? 

@. Lehman Meyer is one. 

A. I did see him. 

About what time? 

A. About half past 12, coming out of the store with a lamp and 
walking down towards Canal street in the direction of custom-house. 
In other words, in the direction of Meyer Weill’s store. 

Q. Were you present at the meeting of the creditors of Joseph 
Dreyfus at the St. Charles Hotel, when Dreyfus was present? 

A. Yes, sir. 

Q. What did Dreyfus say on that occasion in relation to his being 

solvent when he bought the goods” 
78 A. He said that he knew he was insolvent for some time. 


( 


). 
« 


Mr. Browne objects to the statements of the answer as not being 
made in the presence of A. Ermann or Meyer Weill or any of the 
other defendants. 

q. Do you know what he proposed to pay his creditors on that 
occasion ? 

A. Yes, sir. 

Q. What was it? 

A. He wanted to pay 40 cents on the dollar, unsecured, in four 
installments of 6, 12, 15, and 24 months. 

(). Was it accepted by the creditors” 

A. It was not. 

(). Is ita usual thing or not for a merchant in good standing in 
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New Orleans to deliver goods at night, as these were delivered, to 
any purchaser ? 

Mr. Browne objects as above. 

A. I have never experienced it in the ten years while [ have been 
doing business in New Orleans, and I have seen some very busy times 
here. 

(. What was the effect of the news in the city? How soon was it 
known ? 

Mr. Browne objects to the question. The witness can testify to 
facts, but not as to results. He can state facts, but not impressions. 

(). What was the effect produced by this news on Sunday morn- 

ing all over the city ” 
79 A. It was general excitement in the business community. 
Q. ‘Talked of amongst the various people you met? 

Mr. Browne objects as above. 

A. Yes, sir; it was. 

(). Were there any creditors other than you creditors in or about 
the store on Sunday? 

Mr. Browne objects as leading. 

A. In or about which store? 
(). Dreyfus’ store. 

A. On Sunday? 

). Yes. 

A. I did not see anybody in or about his store on Sunday, be- 
cause I did not get back to the store until late in the evening. 

() Did you see the evening papers of that day t 

A. I did. 

Q. Was an account published of it in the evening papers and 
on Sunday morning’? 


a 


a 


Mr. Browne objects to the examination as leading. 
A. There was no account published in the morning paper, but 
in the evening papers I read an account of it. 
Q. That was Sunday ” 
A. That was a Sunday-evening paper. 
Cross-examined by Mr. Browne: 
Q. What was the standing of Joseph Dreyfus in this com- 
SU munity up to within a few days before his failure? 
A. A few days before his failure his standing was nowhere; 
he had no more standing. 
Q. When did his standing cease? 
A. Three weeks before his failure his credit was lost. 
Q. When you say his credit was lost what are the facts that 
you give as a proof of it? 
A. His paper was offered on the streets at less than it called for. 
@ Are not many merchants’ paper offered on the streets. for less 
that it calls for? 
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A. Not good merchants. 
. What had been his standing for years previous as a merchant 
here? 

A. It was tolerably fair; his standing. 

Q. Have you not stated on another examination that his stand- 
ing was good? 

A. Yes, sir. 

(). Why do you not state so now ? 

A. Because I cannot testify in exact words from one year to 
another. 

(. Did you not testify a few days ago that his standing was 
good 4 
A. Well, that is what I am saying now. 
(). Was not he regarded up to within a short time of.his failure 
a perfectly solvent man, in high standing and good credit? 
81 A. You limit me too close to say within a few days. A 
month before his failure I will admit, but not within a few 
days of his failure. 

(J. Have you not made yourself busy around by making it under- 
stood that he was in a failing condition for two or three weeks before 
he got into trouble? 

A. I have not. In regard to that question I would state that I 
also knew within two weeks of his failure that he was going to fail. 
Nobody knew anything of it except Mr. Haas, Mr. Anderson, Mr. 
Labatt, myself, and a gentleman from New York, a friend of mine. 

Q. Was it the fact that he had bought this large amount of goods 
that first started your suspicions ? 

A. The first decided conviction | had that Joseph Dreyfus was 
going to fail was when my friend, Mr: E. L. Spellman, from New, 
York, went into his store and offered him goods much above the 
market price and he bought from him the quantity he was offered. 
‘That is what started my first suspicion. 

(J. Were you present with Spellman when he was there ? 

A. I was not present. 

Q. So that what you have is hearsay ? 

A. This is hearsay. I simply state this fact because you asked 
me how my suspicion was started. 

(). ‘This is the first fact, you say. Now, what was the next fact? 

A. It did not need any next fact any more. That was enough 

for me. 
82 Q. And that was the ground, then, of your suspicion ? 
A. That was the ground of my suspicion. 

Q. Didn’t you state in your testimony in the United States cir- 
cult court in the case of Li. Weller Ww UO. v8. Joseph Dreyfus, A. Kr- 
mann, intervenor, that your suspicion was first aroused by the fact 
that Joseph Dreyfus had pledged the warehouse receipts of whiskey 
with the Metropolitan Bank ? 

A. He did. | 

Q. l ask you if you did not testify that that was the matter which 
first aroused vour suspicion. 

A. I obtained that information. 

6—2Z225 
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(). Answer ves or no 

A. Yes, sir: | did state that in my testimony. That was four 
weeks before Mr. Spellman came here, or, in) other words, two weeks, 
or it was some time before Mr. Spellman arrived here, that I in- 
quired of Mr. M. rank, the then pre sident of the Metropolitan Bank, 
if he knew anything about the standing of Joseph Dreyfus, and 
telling him that [ learned he had his warehouse receipts in pledge ; 
and when Mr. Spellman did arrive here | consulted with him, and 
he by his offering Joseph Dreytus above the market value led ne 
to the positive conviction that Joseph Dreyfus was not In good 
standing anv more, offering Joseph Dreyfus goods above the market 


value, and Joseph Dreyfus buying them. 

(). [low do you know he bought them ? 

A. Because I took Mr. Spellman’s word for it, and Mr. 
Ov Spellman sent the order to his house in New York, and then 
StoP pec the shipment of the goous by telegraph 

Q. All of which you know by hearsay ? 

A. Well, it all transpired in my office, No. 17 Tchoupitoulas 
street. 

(). The buying took place In your office * 

A. No, sir; the sending of the order and the countermanding it 
by telegraph 


; 


By Mr. Lanart: 
(. Do you know Mr. Ermann? 

A. Yes, sir. ) 

Mr. Browne objects to reopening up the direct examination again. 
They bave concluded the main examination, the witness bas been 
cross-examined, and Mr. Ermann’s name was not mentioned in the 
Original examination. 


Q. Did you see Mr. Ermann in or about the neighborhood of the 
store of Dreyfus on or about the night of Saturday, the 25th Oct., 
1S83 ? 


Mr. Browne objeets as leading. 
A. Which night do you mean—Saturday to Sunday or Sunday to 
Monday ? } 
Q). From Sunday night to Monday. 
A. I did. 
by Mr. Browne: 
(. You have testified in the case of Dubois against Joseph 
Dreyfus where you saw him and with whom vou saw him. 
[ now read that testimony to you and ask you if it is true. 
A. | swore to that lestimony. 
“Q. With which one of the Gumbels was Ermann talking to, walk- 
ing up and down, on Sunday night when you saw him ? 
“A. With several of them. They changed off one with the other. 
I used to see at one time two together; then the next time I would 
see one of these two walking with another of these gentlemen. 


OO 
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“Q. So you say there were four Gumbels besides Ermann ? 
“A. Yes, sir; I think so. 
“Q. I want you to be positive about that; it is an important mat- 


“A. I am positive that Mr. Ermann was there and Mr. Cornell 
Gumbel was there; I am positive that Mr. Gambel, the cotton mer- 
chant, was there; I am positive the former notion merchant was 
there; and Ermann was there with these three, making four of them 
altogether. These three Gumbels and Ermann was four, and these 
were the men I am positive I saw there.” Is that correct? 

A. Yes, sir; I suppose so. 

(. That is the interview that you have reference to when Mr. 
Labatt asked you whether you saw Mr. Ertnann there on Sunday 
night? 

A. Yes, sir. 

Q. And that was at the corner of Tchoupitoulas and Gra- 
SO vier street, as related in your testimony—between Tchoupi- 
toulas and Magazine? 

A. Yes, sir. 

©. And the hour, I think you said, was between what? 

A. Between 12 and 1 o'clock 


D. C. LABATT, a witness sworn for the complainants, says: 


Asthe attorney of H.Weiller & Co.,the complainants, I was informed 
by telegraph from Philadelphia that a claim of theirs was in danger 
and to prepare for an attachment of Joseph Dreyfus and to refer to 
Mr. Stern for further information. I have lost that telegram. 


Mr. Browne objects to the statement of the contents of the telegram. 
It must be produced. 


Witness: I say it is lost; and to consult Mr. Stern, who would 
give security. I met Mr. Stern. I found him and others excited in 
re. ation to Drevfus, and after consultation and seeing the goods re- 
moved out of the store on drays it aroused my suspicion. 


Mr. Browne objects to the testimony because no such allegation 


has been made nor any such pretense has ever been urged in this 
ease since the beginning—that Dreyfus was running his goods out 
before that night—not until this day 
Witness: I recommended an immediate attachment that day, 
Saturday, and Stern and Anderson objected; that the time 
S6 was not ripe 


\MIr Browne objects LO anything of anvbody el sé gs statement and 
to conversations between the witness and others out of the presence 
or out of the knowledge of the parties defendant in this case. 


Wirness: And we awaited events. On Sunday morning I learned 
of the removal of the goods during the night, and on Monday 
morning I made an. attachment for Weiller & Co., in the United 
States court, in suit No. 10379, and soon after a sequestration of the 
unsold goods of Weiller & Co., which 1 identified as having been 
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removed during that night from Dreyfus’ store to Meyer Weill’s 
warehouse. as seer by suit No. 10371, both of which records I offer 
in evidence—the attachment, with the marshal’s return, the note of 
Dreyfus, the interest computation, and the account filed with these 
records. ‘The account is marked “ Weiller.” 


Mr. Browne objects to the introduction of the Opel account. 


Cross-examined by Mr. BROWNE: 


Q. Did you go around and watch the goods going out of the store 
yourself ? 

A. Iam not a watchman, but I happened, as attorney, to go into 
the ne igh borhood for thi purpose of see Ing what the adppearahce of 
things was, and I found the appearance very suspicious. | 
oy for 


‘ 


found everything looking in disorder as if preparin 


87 a burst up 
Mr. Browne objects to the impressions of the witness. Witness 1s 
aware of the duty of a witness to answer. 
©. What day was it that you were there and saw the goods re- 
moved ? 
A. lt Was On Saturday, about One oC! ek In the day, that | SaW a 


' , 1 ] n | : , . o ° 2e? 
large quantity ofr voods, wines, velng put upon a float—a very full, 
. ’ ‘ + 


large loa nd I went back and said, “ This man 1s removing his 
5 vs let { ett ich . Phat 1s Wi L Oct irred 

(). Hlow many dravs were there ‘ 

A. There seemed to be one, two, or three strung along. Idid not 


notice whether they were his drays or not; but one was In front 


oading expeditious! \ 
(). Is it an uncommon thing for a wholesale grocer so to load one 
dray in front of his store rapidly to get th ods out of it? 
A. Not at all, where he is an honest man: of course not: but 
when it is 1} est it Thié ke Sua erreatl deal ot diflerenee. 
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Testimony on behalf of complainants resumed this 26th dav of 
March, 1885, at 3 o’lock p. m., before A. G. Brice, special examiner. 

Present: D. C.& L. L. Labatt, Esqrs., solicitors for complainants ; 
R. tl. Brow Lie, [vs [sy solicitor for d . 
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S. MENDELSOHN, a witness produced, sworn, and examined on be- 
half of complainants, says: 


By Mr. Lapatr: 


(). Where do you reside ? 

A. In New Orleans. 

(). Where were you residing in October, 1583? 

A. In the same place. 

Q. Do you know the parties to this suit—H. Weiller & Co. against 
Dreyfus, Ehrm: inn, Weill, Meyer, and D. Levi? 

A. Yes, sir. 

Do you know them all? 

A Yes, sir; I know them all. 

Q. Did you have or not any claim of any creditor of Joseph Drey- 
fus in 1883 for collection ? 

A. Yes, sir: I sold Dreyfus coods for a house | represen ted— Elias 
Block & Sons, of Cincinnati, creditors of . bea Dreyfus. 

Q. For = that vou sold him ? 
SU A. Yes. s 
Were you acquainted with his commercial standing 
O his fail ure, In Octobe ve LSS5 7 

A Y. CS, Ss]! : 

(). What was his commercial standing in New Orleans and else- 
where for a month prior to his failure,in October, 1883 ? 

A. Well, about six weeks prior to his failure it changed very 
much against him. He had bought all the goods and the ship- 
nents were: not made; and there were some goods that he had 
bought and they were ealled back. On the 22nd day of September, 

t six weeks after | made the sale to him, I 
wrote to my house and stated the faets, tell lng them that I fe ared 
Mr. Dreyfus would go overboard befor the bills became due. 
They wrote methen the fact that [ mi ig! rf ap yproach him. From 
that time I watched him very close every day, and had some reason 
to believe that my papers would not . paid. I could sell him 
goods a few days before I wrote to the house, but I would not sell 
him 

XJ. His credit, then, was Impaired during the month of October, 


; 


LSS5, prior to his failure? 
A. Yes, sir; for four, five, or six weeks prior. 
() Did vou have anv occasion, or the house vou represented 


through vou, to offer him the paper for discount in advance? 

A. No, sir: I did not do that 

(. Do you know anything else showing the impairment of his 
credit in the community here, besides what you have stated ? 


90) A. Well, it has been street talk that he was losing very 
heavily speculating. Ile was engaged in two or three specu- 


itions why re ay was short and I SUP pose that was what tirst pave 
the indication of his failing 
() Wer vou pres ntat anv time in lis store on the Sundav 


morning after he had gone in during the night-time? 
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A. Yes, sir; I was in that Sunday morning and I was in there 


Saturday. 

(. Before the Sunday morning? 

A. I was in there Saturday about eleven or twelve o'clock. 

Q. What took place in your presence at that time? 

A. Well, I did not see anything particular, except that there 
were goods loaded very rapidly without being marked. The goods 
went off in a roundabout way, in a different direction from his store, 
and were taken to the depot and shipped without marks. That 
caused me to send a telegram on to Cineinnatl. 

Q. What was the effect of the telegram? Do you remember it ? 
What was its language? 

A. They telegraphed me to employ an attorney and the papers 
would come forward. 

Mr. Browne, for defendants, calls for the telegram referred to by 


the witness. 
Q. Have you got that telegram about you? 
A. I may find it. I have not got it with me now. I had a letter 
with me which was better than.the telegram. I took it from my file 
of papers of LSSS, but | have not got it here. 
J] (). Will you have any objection to producing the telegram 
and letter, to be read in this case ? 
A. | eannot produce the letter | sent, but I ean produce a copy 
and the answer to it. 
FF [It is the answer to your letter that we want Will you let us 


have it or a copy of it? 
A. Lexpect I will give it to you. Iam not interested in t 


suit, and [ will give you that letter, which | have among my cor- 


HIS 


I’ spondence, Ora CODY of it 
\Ir. Browne. for defendants, calls ior the original, the witnese 


stating it is in his possession, 


Cross-examined by Mr. Browne 


Q. You sperk of his having speculations wherein he was short. 


What personal knowledge have you of anything of that sort” Is 


it not hi arsay only 4 
A. Well, of course, but generally outsiders are present wien a 
man makes purchases. It is from gveneral kn wwledge or hearsay. 
but to my positive knowledge he was engaged in one speculation. 
j ©. How much coods did you set shipped On Saturday without 


7 
marks ? 

A. Well, I seen one float-load, about twenty barrels. 

(). Do you know what was in the barrels? 

A. Yes, sir. 


@. Did vou examine them? 


JZ A. I did not open the barrels. 
(). Hlow do you know what was in them ? 


A. | know what was in them. 
@. low do you know ? 


4 


“fr 
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A. I know the article of commerce. I know by the circles the 
float made, with another man on top of the float. 

Q. And with all that knowledge you made no attempt to attach? 

A. No, sir; I did not, because my paper was not due until Sun- 
day, the 28th of October. 

q. When you see a man moving away his goods that way you 
think vou cannot attach ? 

A. Well, if one of the firm had been there I would have attached, 
or if | had the power of attorney in New Orleans I would have at- 
tached. ‘I would have taken all the consequences right then and 
there ; but not being sufficiently fortified, | did not want any trouble. 

(). You say you sent a telegram to Elias Block & Sons? 
A. Yes, sir. 

2. I call upon you to produce that telegram. 

A. If I have got it I will give it 

: Do you not keep letter-press CO 
as letters ¢ 

A. No, sir. I very often go — the telegraph office from the street 
and ielegraph. If I telegraph from my office and ring for a mes- 
seliger, then I COpy them. 

Q. Which did you do that day? 
JO A. I don’t recollect that, whether I telegraphed from the 
office or not. Iam not prepared for this, or I would have 
looked. All my books and papers from 1859 are filed away. 

Q. Did Block & Son make any attachment at all? 

A. Yes, sir. 

(). When? 

A. On Sunday or Monday morning early 

Q. So you did think you had the power on Sunday morning to 
attach ? 

A. Yes, sir; I did have the power, because one of the firm ar- 
rived here. 

(). You think, then, that you did have the power when one of the 
firm was present ?’ 

A. Yes, sir; I did. One of the firm was bere in the city. 

(). Did not Dreyfus pay up all of his paper as it fell due up to 
Saturday ? 

A. I think he did or else he would have went to protest sooner. 

(). He had not sought or asked any extension, had he? 

A. Not to my knowledge. I do know that he was offered paper 
on Friday and Saturday at heavy discount. 

(). Were you present when that was done ? 

A. I was not present, but I got it from the man that offered it. [ 
was offered it myself. 

Q. | am asking you what you know yourself. 

A. Well, I was asked too, and I told the party that I would do 
likewise. I had some of his paper too. 

Q. When was that paper dated ? 

A. I don’t know the exact date. I believe it became due 
v4 on the 28th. 
Q. I ask you when it was dated, not when it became due. 


pies of your telegrams as well 


, 
‘ 


48 JULIUS FREIBURG ET AL., &¢., VS. 


A. Well, I cannot tell you exactly now. Yes, sir; I can now 
answer. June 26th at four months and August 23d at five months. 
(). Is that the paper sued on in the ease of Elias Block & Son in 
the United States court ? 
A. No, sir; I think the suit was an attachment on that paper. 
(). Is that t! hoce thi: il 1s sued on 1) thie United States court in 
the case of E va Block & Son against Dreyfus? : 
A. We held two pieces of paper, and I don’t know whether the 


attachment was nade on the notes or tor so much money. | know 
the note to the at- 


the attachment was taken out without showing 
torney, because the note was In the bands of thi Canal Bank, and 
it was protested on Monday. The suit was made for so much 


money due Elias Block & Son,and the description of the claim was 


two notes. At a e time ol the attachment! | did not have POsses- 


sion of that note 

(). Ilad the Canal Bank possession of the note? 

A. Yes. sir: the Canal Bank had it for collection. The paper 
was under protest on Monday 

(). When did you get any reply from Elias Block & Sons to your 
telegram that you sent Saturday ? 

A. | think it was Sunday morning; Saturday night or Sunday 


morning. 


(J. What attorney took out that attachment? 
aac Hunton 
Q. What evidence had you that Dreyfus was going to fail? 
YO A. The first evidence was that he was receiving wines and 


brandies from the ( atifornia Louse whica had an agent here 
who was benefited by thi purchases Ol Joseph Dre yius irom him, 
and yet that agent and Dreyfus were on bad terms. That was one 
house. A few days afterwards a shipment arrived from another 
house, which also had an agent here who was an bad terms with 
Dreyfus, and there were no dealings ‘between them whatever; and 
yet he bought these goods. Ile was receiving more wines and bran- 


dies than Nel quired for his trade. ilk IOV opinion, 


GEORGE H. THEARD, a witness produced, sworn, and examined on 
behalf of complainants, says : 
By Mr. Lapatr: 
Q. You are an attorney-at-law of this city ? 
A. yes, sir; I am. 
Q. You were representing certain creditors of Joseph Dreyfus? 
A. I have represented John Osborne, Son & Co., of New York. 
(. Were you one of those that took out proceedings in the United 
tates courts against Jose ')) hy Dre V tus some time in Octobe f ISSO 
A. I sued out a seq uestt ition in the name af thes or ntlemen on 
the 30th of October, | think. It was the Tuesday following the Sun- 
day on winch this transaction occurred. 7 | 
(J. Did you find any of the goods of John Osborne, Son & 
96 Co. which were identified by you as being sold ? 
A. I found a portion of the goods. I believe I found all 
the goods at the house of Meyer, Weill & Co., on Decatur street. 
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Q. Did you go there in person and see them ? 

A. I went there with the gentleman who had formerly rep- 
resented the house of John Osborne & Co., Mr. Prior, accompa- 
nied by a deputy marshal. We met Mr. Weill at the entrance of 
his store, and | told him the object of my visit, and he said, “ If you 
have any goods here, you can go and take them.” ‘Then we walked 
back, and He followed us back in the store. I asked him who 
had brought the goods there, and he told me he did not know 
anything about it, but that he had loaned the key of the store to 
Lehman Meyer ; but he did not know who had brought the goods 
there. 

(. Did he say anything about who owned or claimed the goods? 


Mr. Browne, for the defendants, objects to the question as lead- 
Ing. 

A. I believe I asked him myself whether anybody claimed these 
soods 

(). What was his answer? 

A. He replied to me—or whether it was an assertion that was 
vouchsafed by him I cannot say—but he said he did now know to 
whom these goods belonged. 

Q. That was on Tuesday, the 50th October, 1883 ? 

A. Yes, sir: that was ‘Tuesday, October 30, 1585. 

(). What time was that? 
47 A. It was about between ten and eleven o'clock in the 
morning. 

. Were you present when the case of H. Weiller & Co. against 
Joseph Dreyfus and the intervention of Ehrmann was tried ? 

A. I was not. 


Cross-examined by Mr. Brown: 
(). Are vou positive of the language of Mever Weill, as to his 
) r 


’ ’ 
0 whom these eoods belong 


9 d to 

A. | at very positive I these are nol his ile ntical words, be- 
cause he speaks English very indistinctly —he speaks Gertnan-En- 
glish—but he stated positively that be did not know to wliom these 
goods belonged; that if they were mine I could have them. I 
inust say that I was quite surprised afterwards 

(. If you had given out receipts for goods in vour warehouse 
would you not think it extraordinary that you should not know 
that somebody claimed them ” 

A. Well, | don’t know: that has nothing to do with this. 

J. If you had eiven out rece }pts ror O ods In your warehouse 
would you not think it extraordinary that you should not know 
that somebody claimed therm ? 

A. I did not ask him whose goads they were. I stated I was not 
positive whether | had made the inquiry or whether the informa- 
tion was vouchsafed by Mr. Weill, but the fact is positive that he 
stated to me that he did not know to whom these goods belonged, 
and if they were mine I could have them. That fact made a deep 
impression on my mind. 


7 “PIR 
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Q. You say that Weill does not speak very good English ? 
YS A. He does hot speak very coud grammatical English. 
He would not be taken as an English- speaking citizen, but 


he speaks it sufficiently well to be undersiood 


Joseph Morris was here called as a witness, he being the night 
watchman for Dubois, a complainant against Joseph -Dreyfus, and 
watchman for Meyer Weill, and the solicitors, considering that his 
testimony has already been taken and filed in the case of Dubois 
aguinst Jose ph Dreytus, No. —, Un ited States circuit court, do now 
agree that the l¢ stimony of thi 5 Wl itn ss so lj ike 1} shi: ill be considered 
as reiterate | and sworn to in this cas se, allt | that it m: ly be read and 
used as wee nee on the trial of this case as if specifically taken and 
filed thers it} 


Joseru A. Dare, a witness produced, sworn, and examined for 

complainants, says. 
By Mr. LABatr: 

Q. Where do you live? 

A. At 274 Thalia street, New Orleans. 
() [low old are you 4 

‘Twenty-three years. 

Q. Do you know Mr. Joseph Dreyfus ? 

A. I do not know that I do know him. I do not think I know 
him. 

Q. Are you 9 capitalist, or what is your business ” 
99 A. 2 clerk. 
(). Have you any capital to invest in mortgages? 

A. No, sir. 

(). Did you or not on the 27th October, 1883, take mortgages by 
loaning $9,000 by one act and $6,000 by another act to Josep hh “Drey- 
fus on his home on Josephine street ? 

A. Well, I don’t know. I have been in the habit of signing papers 
in that manner for Mr. W. O. Hart, notary public, but | don’t know 
this case particularly. I may have signed these papers and | may 
not. 

The act purports to be a loan evidenced by notes. Did you 
ever take any notes from Mr. Hart’s office to the extent of $6,000 
and $9,000 ? _ Did you ever have them in your possession ? 

A. No, s . never did. 

(). Did you ever negotiate these notes to anybody afterwards ? 

A. NO, SI 

Q. No money has ever passed between you and Mr. Hart, the 
notary, to Mr. Dreyfus in relation to these mortgages 

A. No, sir: none that I know of. 


Mr. Labatt offers on behalf of com pli inants the two acts of mortgage 
referred to, marked, respectively, “ B” and “C.” 


Cross-examined by Mr. Browne: 


Q. Were you ever a clerk in the office wheré Mr. Hart is? 
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A. No, SIT. 
Q. Where do you clerk ? 
100 A. In the New Orleans City and Lake Railroad Companvy’s 
office, 

(. I understood you to say you had often signed acts drawn up 
by Mr. Hart 

A. I was in the habit of signing papers for him. 

Q. Is it not a frequent occurrence that people make mortgages and 
you appear as the acceptor of them for form’s sake where no money 
1S given t 

A. Well, I cannot say whether I signed any more mortgages be- 
sides that. I don’t know of any. 


W. O. Hart,a witness produced, sworn, and examined for the 

complainants, says: 
By Mr. Lanatr: 
). You area notarv publie, of New Orleans? 
A. Yes, sir. 
). W here is your othce ? 
A. No. 81 St. Charles street. 
). Who else occupies the office? 
A. Braughn, Buck & Dinkelspiel. 
(). Was Mr. Joseph Dreyfus in that office on the 27th October, 
1SS5, for the purpose of passing any act? 
A. No, sIr. 
(). Was Mr. Dare there? 
A. Yes, sir; I think and believe Mr. Dare was there. 
10] Q. Did you, as a notary public, pass two acts on that date, 
one for $6,000 and the other for $9,000? 

A. I know there were two acts of mortgage passed. 
). When did Mr. Dreyfus sign either or both? 
A. In the afternoon of the 27th October. 
). In your office? 
A. No, sir. 
(). Where? 
A. Somewhere on Union street. I don’t remember the number 
now, but I think it was No. 42 Union street. 

(). You went there? 

A. Yes. sir. 
(). How came you to go there? 
A. A memorandum was left on my desk while I was absent, as I 
remember, to prepare two acts of mortgage, and telling me how to 
prepare them, and to bring them there to be signed. 

(). Do you know who that memorandum was signed by? 

A. Ido not know. I only know it was lying on the back of a 
copy of the title. It was likely written by Mr. Meyer. 

(). Did any money pass before you between the parties to the 
act? 

A. No, sir; not with that act. Mr. Dare was the nominal mort- 
gagee. He happened to be in the office, and | asked him to sign it. 
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I know I told him I would put his name in. as he. was at that time 


in the office for the moment, } nd when I Came back [ had him 


sign it 
102 Q. Who signed the notes? 
A. Josepl. Dreytus. 

(). And you pre pared then 

A. Yes, Sil 

(). Did you se the 

A. I saw them in the possession of the sheriff. 

Q. You had no further connection with the transaction than 
that? 

A. No, sir: none in the world 

(). \\V hat hime on ‘ itu rdav were Lilt \ 3] oned ? 

A. IL think about two or lock, | would not be qui te posit ive of 
that either. I know it was belfore three o'clock, heeause after they 
to the office, and then went to the bank. 


. eRe ° 
it afterwards ‘ 


were signed I came back 
Just about three o’clock I go to the bank to see if any notes are to 
be protested 

(). Did you take them to the mortgage office immediately on that 


} 


same day’ 
A. Yes, sir; on that same day, after [ eame back from the bank. 


| rot t the mi rivave office before it closed—about ten minutes 
: parte : . : . 
before four o clock. Phe me rigage ofhice closes at four o'clock 
. , ? ? . 
. Were vou told to have them re corded by anvbedvy j 


* Pe age : 
i. Was told LO have thi lt) Pes rded at once. 


| ' 
done at the time the acts were signed 


— 
‘ 


\ 

: ‘ ° : ' . . ’ 
A. | don’t know, but I think it was Dreyfus. I was told to have 
t 

) ‘) 

a 


And vou think it Was Dreyfus told you 


+) ey 4] _ % — .* . ¢ ’ > , , , . 
1035 ) Was Lic Tre a iv bod, else present at the Lime they were 
* S , ‘ 
. Yes. sii here! were 
’ } } 
QM. Butt ted with the transaction 


"“«< ‘i iJ i? i 
. . fc ao ‘ 7 . : ae 
A. Not e best of mv knowledgve—no., sil 


(J. Is 1t ne mon thing for a party to Interpose 1n notarial 
, , ¢ : 
acts where mortgages are created ¢ 


° : . ° 
\ Yes, s r: it Is almost always done, 1n Mv experience. 
‘ i 


(). It is some clerk in the effice that is named in the nortgage as 
the party to whom the mortgage Is made 
A. Yes, sir 
(). It would never create suspicion in anvbody’s mind in this city 
who knew anything about the business for such a thing to be 
done’? 
A. I dontt 
\). Are vou at all ositive us to who telft the me morandum on- 


} } 
your desk 
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104 Petition. Filed Oct. 31, 1888. 
U.S. Cireuit Court. 


S. Jacony & Co. ) 
rs. ~No. LO8S0 
JosePH DREYFUS. } 


To the honorable the judges of the cireuit of the United States in 
and for 5th circuit and eastern district of Louisiana: 

The petition of S. Jacoby & Co, a commercial firm com posed of 
Sigmund and Gustave Jacoby, all residents of the city of New York, 
State of New York, and therein domiciled and carrying on_ busi- 
ness, with respect shows— 

That Joseph Dreyfus, a citizen New Orleans and State of 
Louisiana, is justly and truly indebted unto pet’r in the full sum of 
twenty-nine hundred and eighty-two (°°; dollars, with 5% interest 
from judicial demand till paid, for this, to wit: 

That pet’r is holder and owner of two promissory notes, one dated 
New Orleans, Sept. Ist, 1885, for $2,741.60, payable at 4 months after 
date, and another at 4 months from Oct. 10th, 1883, for $165, daly 
signed by deft, & for goods, wares, and mdze. sold and delivered at 
the special instance : ind request of defendant in the sum of $76, 

aggregating $2,982.60, all whic h will more fully appear by 
105 said notes, open accounts, hereto annexed and made part of 
this petition for greater certainty. 

Now, your pet’r alleges that said defendant has failed and is under 
seizure s, and that he has committed acts of fraud by removing fraudu- 
lently and at dead of night a large portion of his goods for the pur- 
pose and with the intent to conceal, part with, and dispose thereof, 
to the injury of his ereditors, and to convert same into money with 
the intent to defraud pet’rs, but that he has in his possession and on 
hand SOTne ot petrs eoods SO sold SUSCI ptible of identification and 
in the original packages, either stored at def't, at 33 Tchoupitoulas 
>... OF Al 4 North ay eatur St.. kk ppt by one Mever Weil and David 
Levy, and that said Dreyfus is about to conceal, part with, and dis- 
pre Sse of same during the pe ndency of this suit In order to deprive 
poe t'r oO! his len and privilege accorded LO him by the laws of Lou- 
isiana under the vendor’s right, and pet’r fears and has good cause 
to fear that def’t will part with and dispose of said merchandize 
fraudulently during the pendency of this suit; pet’r also alleges 

that he has a lien and privilege on said goods, wares, 
1th) ana me rehandize susceptible Of identification in the original 

pac kages, and he wishes to exercise his right thereto by se- 
queste ring same, subje ct thereto accor 1 ng to ls aw, ali | hh; ving the 
same sold and the proceeds paid to him ove rT and above and in pref 
erence to all other creditors 

Wherefore. the premises, affidavit. and bond heretofore filed being 
considered, pl'tt pravs fora writ of sé questration to issue; that said 
Joseph Dreyfus be duly cited to appear and answer; that after due 


-_ 
- 
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proceedings said writ be maintained with lien and privilege accord- 
ing tolaw, and for judgment against def’t in the sum of twenty-nine 
hundred and eighty-two ,°, dollars, with 6% interest from judicial 
demand till paid, and for costs and that the marshal be ordered to 
se] ] the vroods sequesvered and pay the proceeds over to pl ff by pre {- 
erence over all other creditors, and for all general and equitable 


relief, 
DG@& ih. il. GARBAGE. 


Waiver of Jury. 


[t is agreed that the jury be waived in the above cause. 


D. C. & L. L. LABATT, Att’y-. 
A. H. LEONARD, Att'y Deft. 


107 Aflidanit tor Sequestration. Kiled Octoher ol, 1885. 
S. Jacorpsspy & Co. 
vs. » No. 10880. 
JOSEPH DREYFUS. 


Personally appeared Sol. Rosener, who, being duly sworn, says he 
is the agent of the petitioners, and that all the facts and allegations 
of the foregoing petition are true and ¢orrect to the best of his knowl- 
edce and belief, and that he fears that the def’t will conceal, part 
with, and dispose of his property during the pendency of the suit 
and send them out of the jurisdiction of the court, and that his 
principals are all of the jurisdiction of the this court and the State 
of La. | 

SOL. ROSENER. 


Subseribed and sworn before me Oct. 31, 1883. 
F. H. WOOLFLEY, 
Comiaiissione i United States Cireuat { ourt, 
astern District of Louisiana. 


( Jr I } 


Let awrit of S¢ questration issue according to law and AS prayed 
for by the plaintifi- on giving bond and security according to law in 
the sum of one thousand dollars. 

Oct. ol, 1SSo. 


DON A. PARDEE, Judge. 


or 
a 
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108 rad ot N questration Issued Cet, ol st, LSSS. 
UNITED STATES OF AMERICA: 


Circuit of the United States, Fifth Judicial Circuit and Eastern Dis- 
trict of Louisiana. 


S. Jacospy «& Co. ) 
vs. , No. LOSSO. 
JosePpH Dreyrvs. } 


The President of the United States to the marshal of the United 

States for the eastern district of Louisiana, Greeting: 

You are hereby commanded to sequester and take into your pos- 
session according to law the goods and merchandize that may be 
identified by the plaintiffs in the store of the defendant, or that of 
Meyer Weil, or elsewhere, of the value of $2,982.62, and the same 
you will safely — until the further order of the court in the premises, 
and that you make due return of all your acts and doings herein 
according to law. 

Witness the Honorable Morrison R. Waite, Chief Justice 
|SEAI z of the Supreme Court of the United States, the 31st day of 
October, 1885. 
’. A. WOOLFLEY, Clerk. 


10% Marshal’- Return. 


Received October 31, 1883, by the U. S. marshal, and on the same 
day, month, and year I did sequester and take into my possession 
05,275 cigars, fifty-eight thousand two hundred and seventy-five 
cigars, pointed out to me under this writ by plaintiffs’ agent. Of 
sald cigars (5,125) fifty-one hundred and twenty-five were contained 
in the premises No. 33 Tchoupitoulas —, in the city of New Orleans, 
and was at that time under seizure and in my control by virtue of 
numerous writs of attachments issued out of this hon. court in the 
suit of Corning & Co. vs. Joseph Dreyfus and numbered 10354 of 
the docket and numerous other suits, to which reference is made, 
and in the premises No. 54 Decatur street I seized 53,150 cigars, 
fifty-three thousand one hundred and fifty cigars, all as described, 
and did notify of said seizure the defendant, Joseph Dreyfus, and 
Meyer Weill & Co., as will more fully appear by reference to the 
annexed notiee of seizure and the return thereun. Subsequently all 
the cigars, 53,150, seized at No. 34 Decatur street were claimed by 
intervenor, A. Ermann, and the said intervenor, A. Ermann, did 

obtain an order froin this tie court permitting him to bond 
110 the said 53,150 cigars in such sum as may be tlie value 
thereof, to be ascertained from the report of appraisers herein 
duly appointed and qualified. On the 7th day of November, 1883, 
the said intervenor, Abraham Ermann, did bond the said 53,150 
cigars by furnishing his bond, with Meyer Weill as surety, in the 
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7 ‘ 
— 


sum stipulated ; whereupon the said cigars were to him, the said 
interve Hor, A Iermann, released. \ CO}> of the order LO bond, the 
appraiser- repo! t. the bo id. and the transfer thereof were duly re- 
turned into court on the 7th Nov’b’r, 1853, and reference 1s thereto 
made, and the remainder of the property sequestered aforesaid, to 
wit, 5 ) 2H, five thousand one Lundred and tw hnty-ive, cigars, being 
in No. 33 Tchoupitoulas St., were, by the order of this hon. court, 
| ypcar by reference to the order of sale, 


Lhe process vi rbal attached in the suit 


sold, as will more fulls 
return thereon written, ane 


a 


. , . > f ’ " - ’ , 1 ° 
of Hoffmier Bros. vs. Joseph Dreytus, No. 10359 of the docket of 


this hon. COurTL, Froii which sale was for the o.1Z5,. five thousand — 
i ’ ] ‘+ % ' . a ry ’ + ’ } } a“ 4 
and twenty-live, cigars the sum Ol &4¢.0%, seventy-seven dollars and 
. ] ’ 


fifty cents, which sum Is held by the marshal subject to the judg- 


ment of this bon. eourt 


111 J. RK. G. PITKIN, 
U.S. Marshal, 
By JNO. H. SIMONDS, 
Dy U.S. Marshal. 


7 . i - 
(ifation. Issued (ci oi, LSSo. 


Unitep States OF AMERICA, Lastern District of Louisiana 


Circuit Court of the United States. Fifth Circuit and Kastern District 
of Louisiana. 


S. JAcoBy & Co. } 
ne. -No. 10380 
JOSEPH DREYFUS } 


The President of the United States of America to Joseph Dreyfus: 
You are hereby summoned to comply with the demand contained 
in the petition, of which a COpy accompanies this citation, or to de- 
liver your answer to the same in the ottice of the clerk of the circuit 
court of the United States, fifth cireuit and eastern district of Louisi- 
ana, in the city of New Orleans, in ten days after the service hereof, 
which delay is increased one day for every ten miles your place of 
residence is distant from New Orleans, the place where the court is 
held. 
Witness the Honorable Morrison R. Waite, Chief. Justice of the 
Supreme Court of the United States of America, at the city 
112.) of New Orleans, this 3lst day of October, A. D. one thousand 
eloht hundred and elghty-thr e, and of the I@dependence of 
the United States of America the 108th year. 
‘Teste : 


[SEAL. | F. A. WOOLFLEY. Clerk. 


~ 


Marshal's Return. 


Received Nov. 5rd, 1883, by the U.S. marshal, and on the 3rd 
day of Noy., 1883, I served a true copy ol the within citation and 


‘> 
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accompanying plaintiff’ petition on Joseph Dreyfus by handing the 
same to him in person. 
J. R. G. PITKIN, 
Marshal E. D. La., 
By DAN. A. ROSE, 
Dy U.S. Marshal. 


etition of Intervention & 3rd Opposition of A. Ermann. Filed Nov. 


U. S. Cireuit Court, E. D. of La. 


S. Jacospy & Co.) 
vs. + No. 10880. 
J. DREYFUS. 


To the hon. the judges of the circuit court for the United States for 
the eastern district of Louisiana: 
The petition of intervention and third opposition of Abra- 
113 ham Ermann,who resides in Morgan City, Louisiana, re- 
spectfully shows— 

That in the above entitled and numbered suit the United States 
marshal of this district, under and by virtue of a writ of seques- 
tration therein issued, has sequestered and taken into his pos- 
session, in the warehouse of one Meyer Weill & Co., the following- 
described property as belonging the defendant, to wit: 


0,700 cigars, Susanas, of o0 in a box, 
J/00 “ Coquette, of a ee 
9000 “ La Flor del Paine, 100 “ “6 
9,950 “ Pierre Cross, 50 “« « 
6,600 “ Sweet Sixteen, So ¢ 
3,000 “ Soubrette, 5 *« « 
4400 “ Set Two, > * #4 
4000 “ Masher, — = = 


53,150 


all in the premises No. 54 Decatur street, in this city. 

Now, your intervenor and third opponent shows that on the 29th 
October, 1883, your petitioner advanced, to one Lehman Mayer the 
sum of fifteen thousand dollars, in evidence whereof the said Meyer 
executed, signed,and delivered to your petitioner his three promissory 
notes, each being dated October 29th, 1585, each for the sum of five 

thousand dollars, and payable, respectively, 40, 60, and 75 
1i4 days after date, with 8 per cent. interest interest after maturity, 
and to secure the payment of said notes, principal and inter- 
est, the said Meyer did, by a clause in each of said notes and the en- 
dorsement of certain warehouse receipts, five (5) in number, and de- 
livering of same to your petitioner, pledged the said fifty-three thou- 
sand one hundred and fifty cigars, with a quantity of other goods 
8—228 
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and merchandize, to your intervenor and third opponent, which 
said notes and warehouse receipts are filed in suit No. 10371 of the 
docket of this court, and your petitioner prays that the same may 
be taken and considered a part of this petition. 

Your petitioner, intervenor, and third opponent alleges and shows 
that said advances, with the notes evidencing the same and the 
pledge of said warehouse receipts to secure the payment of the same, 
were made in good faith and prior to the seizure under said writ, 
and under the law he is entitled to have said fifty-three thousand 
one hundred and fifty cigars delivered to him as pledgee upon exe- 
cuting a legal bond therefor. 

Whereupon your petitioner prays leave to file this his interven- 

tion and third opposition herein, and that the plaintiff, de- 
115  fendant, and marshal be notified thereof, and that after due 

proceedings he be declared to be the lawful pledge- of said 
fifty-three thousand one nundred and fifty cigars, and that a decree 
be entered in his favor that said cigars be delivered to him as such ; 
that the said writ of sequestration be dissolved at the plaintiff’s 
costs, and with all such damages for attorneys’ fees and illegal deten- 
tion as your intervenor and third opponent may have suffered 
thereby by the wrongful issuance and execution of said writ; and 
your petitioner prays for all such further order, relief, and decree as 
may in the premises be granted and this court is competent to give, 
and for generai relief. 

SINGLETON, BROWNE & CHOATE, 
For A. Ermann. 


Order. 


Let the foregoing petition of intervention and third opposition be 
filed as prayed for. 
Nov. 6th, 1885. 
EDWARD C. BILLINGS, Judge. 
Service accepted. New Orleans, Nov’b’r 7, 1888. 
J. mG. Fase 
U. S. Marshal, 
By E. 8. WURZBURGER, 
Dy Marshal, 


Criation On J. Dre ysus. Issued Ni b, LSS3. 
Unirep STATES OF AMERICA, Eastern District of Louisiana: 


116 ~=Cireuit Court of the Unitéd States. Fifth Circuit and Eastern 
District of Louisiana. 
S. Jacopy & Co.’ 
Ss, No. LOSSO 
J. DREYFUS. 
The President of the United States of America to J. Drevfus: 
You are hereby summoned to comply with the demand contained 
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in the petition and of the petition of intervention and third opponent, 
of which a copy accompanies this citation, or to deliver your answer 
to the same in the office of the clerk of the circuit court of the United 
States, fifth circuit and eastern district of Louisiana, in the city of 
New Orleans, in ten days after the service hereof, which delay is in- 
creased one day for every ten miles your place of residence is distant 
from New Orleans, the place where the court is held. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city of New 
Orleans, this sixth day of November, A. D. one thousand eight 
huadred and eighty-three, and of the Independence of the United 
States of America the 108th year 

Teste : 


[SEAL.] F. H. WOOLFLEY, Clerk. 


117 Marshal's Return. 


Received Nov. 7th, 1883, by the U.S. marshal, and on Nov. 7th, 
1883, | served a true copy of the within citation and accompanying 
petition of intervention and 3rd opposition on Joseph Drevfus, de- 
fendant, by handing the same to’ him in person and leaving the 
same in his hands in the city of New Orleans. 

J. R. G. PITKIN, 
lS. Marshal, East. Dist. of La,, 
By E. 8S. CURRY, 
Dy U. S. Marshal. 


Citation on S. Jacoby & Co. Issued Nov. 6th, 1883. 
Unirep Srates oF AMERICA, Eastern District of Louisiana: 


Circuit Court of the United States, Fifth Cireuit and Eastern Dis- 
trict of Louisiana. 


S. Jacony & Co.” 
vs. . No. 103880. 
J. DREYFUS. } 


The President of the United States of America to 8S. Jacoby & Co. 


You are hereby summoned to comply with the demand contained 
in the petition and of petition of intervention and third opponent, 
of which a copy accompanies this citation, or to deliver your answer 

LO the sue in the othee of the clerk of the circuit court of 
11s the United States, fifth cireuit and eastern district of Louisi- 
ana, in the city of New Orleaus, in ten days after the service 
hereof, which delay is increased one day for every ten miles your 
place of residence is distant from New Orleans, the place where the 
court is held. 
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Witness the Honorable Morrison R. Waite, Chief Justice of 
the Supreme Court of the United States of America, at the 


[seaL.] city of New Orleans, this sixth day of November, A. D. one 
thousand eight hundred and eighty-three, and of the Inde- 
pendence of the United States of America the 108th year. 

Teste -__ ; Cl rk. 


/ 


Marshal's Return 
Received Noy. 7th, 1883, by the U.S. marshal, and on Nov. 7th, 
LSS5, [ served a true COpy of the within citation and the accom pa- 
nying petition of intervention and 5rd opposition on S. Jacoby & 
herein, by handing same to D. C. Labatt, Esq., in per- 
Son, and leaving the same in. his hands, the attorney for the afore- 
sald plaintiffs, In the C1LY of New Orleans. 
J. RB. G. Prem 
li § Marshal, East. Dist. of La.. 
By DAN. A. ROSE, 
Dy U.S. Marshal. 


Co., plaintiff: 


L110 Appraise ment. Filed Nov. 7, S83. 


t. 
U.S. Cireuit Court, East Dist. of La. 


S. Jacopy & Co. 


Us, . No. 103880. 
Joseru Dreyrvs. J 


To the hon. the judges of said court: 

The undersigned, duly appointed by the hon. court to appraise 
certain goods claimed by A. Ermann, intervenor, as pledgee, and 
which had been seized in above suit, respectfully report that they 
repaired tothe Meyer Weil & Co. warehouse, No. thirty-four Deeatur 
street, where they found in said marshal’s custody, in apparent good 


condition, the goods hereafter described, which upon inspection of 
the invoice prices submitted to them they value as follows: 


9,700 cigars, Susana, Se 8 pee Serena senanee o19 20 
9,700 “ Con juests, | ; Seal iter ert ESE NR ROO A 
98 O00 es la Flor del Pais, 100 “ ge OM 
YIU ™ Pure Cross, RE, Ree ee eRe bag 
6.600 “ Sweet 16, me eee 
5.000 Soubrette, pp “ aa t  T  en en al Maw SSE 12 20 
L400 1p Set Two, rr) - Ey Ap re ae WL RR ETD LOD OH 
4000 “ Masher, + ial Rae Mane E MIA ENN RN 


1401 50 
120 Nov. 7, oo. 
K. LOEW. 
J. A. CHARBONNET 
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Hearing and Submission. 
Extract from Minutes, November Term, 1883. 


New ORLEANS, Monpay, November 12, 1883. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


S. Jacony & Co ) 
: -No. 10380. 


f 


JoserpH DrREYFUs. } 


The rule in above case to rescind the order to release certain 
coods sequestered herein to A. Ermann, 3rd opponent, pledgee, as 
continued from the 9th inst., came on this day to be further heard, 
when it was then and there agreed by counsel for 3rd opponent 
that the rule in case No. 10374, returnable this day, be taken up and 
heard at the same time. 

And, after hearing further evidence and the arguments of counsel 
for the parties respectively, the court took time to consider. 


A nswer. Filed Nov : 3th, LSS3. 


121 In the U.S. Cireuit Court, 5th Cireuit and Eastern District 
of Louisiana. 


S. Jacony & Co. ) 
is 


JoserpnH Dreyrus: A. ErManNN, Inter. } 


Now comes the pl’t’tf and, for answer to the intervention and 3rd 
opposition of A. Ermann, and for answer pleads a general and spe- 
celal denial to each and every allegation, except so far as herein ad- 
mitted. 

Respondents admit that, as creditors of Joseph Dreyfus, they in- 
stituted suit and sequestered certain goods on which they claim the 
vendor's hen and privilege, and that the same were seized by the 
marshal under the following circumstances: That early on Sunday 
morning, the 28th October, 1855, the citizens of New Orleans gen- 
erally and the creditors of Joseph Dreyfus were informed that dur- 
ITige the night-time, soon after 12 o clock, of the 27th of October said 
Drevfus Wis fraudulently and clandestinely moving his stock of 
goods from his store, on Tchoupitoulas street, to a store on Decatur, 
in New Orleans, occupied by Meyer Weil & David Levy as a hard- 
ware store, and that he was aided and assisted by one Lehman 

Meyer, of New Orleans, the alleged pledgor of intervenor and 
122 3rd opponent ; that while in the act and after several float- 
loads of goods had been driven off and unloaded at 34 Deca- 
tur St. said Drevfus was arrested in further removing the balance of 
his stock until certain creditors obtained writs of attachment from 
this honorable court early on Suuday, the 25th Oct., and the mar- 


Ce ee 
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shal took and held possession and placed said store and contents 
under seizure; that under the writ of sequestration resp’d’t identi- 
fied, by marks and numbers, 55,275 segars which had been thus 
fraudulently removed by Dreyfus in the dead of night, all which 
will more fully appear by the records and returns of the marshal 
hereto annexed and made part hereof. Now resp’d’t denies that the 
ownership or possession ever legally passed to said Lehman Meyer, 
and the attempted delivery was simulated, collusive, and fraudulent, 
and that said Meyer was aiding and assisting said Dreyfus to com- 
mit a vile fraud. 
That it was pursuant to a scheme to screen and conceal the prop- 
erty from pursuit by the just creditors of Dreyfus, and said Lehman 
Meyer’s title to possession, through whom intervenors claims, 
23. was a sham and simulation. 
That it is false and fraudulent to claim that Meyer Weil 
& Co. keeps a public warehouse to receive goods on storage, or 
that Meyer Weil or David Levy knew at the time that these goods 
were in said store; that, on the contrary, the truth 1s that Lehman 
Meyer obtained possession of the key in the dead of night and 
without stating his object to sald Weil. Resp'd't further says that 
said Meyer and Ermann well knew all these facts before and at the 
time of the pretended loan of $15,000, and that it 1s untrue that 
intervenor holds any valid act of pledge on said segars as enacted 
by the laws of La. Resp’d’ts denys further that there was any de- 
livery, actual or constructive, consistent with common honesty and 
fair dealing between capitalist and merchant; that it must be an 
open, undisputed, quiet possession to have effect against 5rd _ parties 
and be untainted with fraud and complicity. Resp’d’ts further 
specially allege that the pretended warehouse receipts and the pre- 
tended pledge set. up by intervenor lack all the essentials to 
124 create a valid pledge and are null and void and simulated ; 
that they conferred no legal possession or ownership on Mayer, 
and, consequently none on his transferee or pledgee, and that the 
said segars are still continued in the possession of Dreyfus. Resp’d’t 
denies that intervenor is pledgee in good faith or an innocent 3rd 
party, because the failure and conduct of Dreyfus were notorious 
and published in the newspapers in this city on Sunday and Mon- 
day morning-, the 28th and 29th Oct.,and he was bound to enquire 
into the validity of his pretended title. Respondents also aver that 
neither Weil nor Meyer pretended to be in open and fair possession 
of said goods, and were merely midnight receivers of merchandize 
which the owner and master was trying to conceal and hide from 
his creditors on the eve of his failure-and in the midst of his insol- 
vency. Resp’d’ts further allege that said Dreyfus, Weil, Ermann, 
and Meyer combined and conspired fraudulently to conceal, hide, 
and dispose of said goods with the intent to cheat your resp’d’t and 
other creditors, and that the whole transaction disclosed by 
125 intervenor isa sham and simulation, illegal, null, and void, 
conferred no title or possession whatever from Dreyfus to 
either of them. 
Wherefore resp'd'ts pray that said intervention and 3rd opposition 


". 
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be dismissed with costs; that the pretended pledge be declared 
simulated, null and void, and illegal, and for judgment, with lien 
and privilege on the property sequestered, on its proceeds in prefer- 
ence to all others, and for general and equitable relief. 


D.C. & L. L. LABATT. 


Exception. Filed Nov. 13th, 1883. 
Cireult Court U.S. 


S. Jacony & saned | 
vs. No. 103880. 
J. DREYFUS. 


Defendant, as an exception to pl’ffs’ actions, avers that the court 
is without jurisdiction ratione persone ; wherefore he prays that this 
action be dismissed. 


A. H. LEONARD, Aitt’y. 


Exception. Filed Nov. 26th, LSS3. 


126 S. Jacopy & Co. 
V8. No. 10880. 
J. DREYFUS. 


Defendant, as an exception to pl’ffs’ action, avers same as prema- 
ture, it appearing on face of pl’ffs’ petition that obligations sued on 
are not due or exig-ble. 

Wherefore he prays that pl’ffs’ action be dismissed. 

A. H. LEONARD, Ait?’y. 


Order. Exception Filed by Defendant to be Treated as an Answer. 


Extract from Minutes, November Term, 1883. 


’ 
New Orveans, THurspay, December 6th, 1883. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. billings, district judge. 
S. JACOBSBY 
v8. No. 10380. 
J. DReYFUs. 
Upon motion in that behalf by counsel for the plaintiffs it is or- 
dered that the exception of prematurity of action herein filed by 
the defendant be treated as an answer with leave to said defendant 


to amend. 
127 Waiver of jury. Copied at page No. —. 


1 a Na ET Ree 
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Judgme nt. 
Extract from Judgment Book No. 12, fol. 488. 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. November Term, 1883. 


New OrxveEANS, Monpay, February 18th, 1884. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


S. Jacopy & Co. ) 
vs. > No. 103880. 
Jos. DREYFUS. 


The parties in this cause having filed a stipulation waiving the 
intervention of a jury and submitted the cause to the court upon the 
issues of fact as wellas of law,and the court, having considered the 
evidence and being fully advised in ‘the premises, finds the issue of 
fact raised by the pleadings in favor of the plaintiffs. 

[t is therefore ordered, adjudged, and decreed that the plaintiffs, 
S. Jacoby & Co., do have and recover of and from the defendant, 
Joseph Dreyfus, the sum of twenty-nine hundred and eighty-two 569; 

dollars, with five per cent. per annum from srd November, 
128 1883, until paid, and costs of suit. 
Judgment rendered February 18th, 1884. 
Judgment signed February 23rd, 1884. 


(Signed) EDWARD C. BILLINGS, Judge. 


Intervention Fixed. 
Extract from Minutes. 


New ORLEANS, FRipAy, April 2d, 1886. 
Court met pursuant to adjournment. 


Present: Hon. Edward C. Billings, district judge. 


Ss. Jacospy & Co. 
Us. . No. 10880. 
J. DREYFUS. 


On motion of Singleton, Browne and Choate, attorneys for A. 
Ermann in the above-entitled cause. and upon suggesting to the 
court that the cause in equity having been disposed — by decree, 
it is ordered that the above-entitled cause, so far as the intervenor’s 
rights are concerned, be assigned for trial at 10 o'clock Wednesday, 
April 7th, 1886, and that the plaintiffs, through their counsel, be 
notified thereof. 


Es ate Yoel << ede 
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129 Judgment. 


Extract from Judgment Book No. 14, fol. 30. 


Circuit Court of the United States, Fifth Cireuit and Eastern 
District of Louisiana. November Term, 1885. 


New ORLEANS, WEDNESDAY, April 7th, 1886. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


S. Jacospy & Co. 
vs. >» No. 10380. 
JosEPH DREYFUS. 


The parties in this cause having filed a stipulation waiving the 
intervention of a jury and submitted the cause to the court upon 
the issues of fact as well as of law, and the court having considered 
the evidence and being advised by the pleadings in favor of Abra- 
ham Ermann, intervenor and third opponent— 

It is therefore ordered, adjudged, and decreed that Abraham 
Ermann, intervenor and third opponent herein, be, and he is here- 
by, recognized to be the lawful pledgee of the 5,700 cigars, Susana 
brand; 9,700, Coquette ; 9,500 La Flor de Paris; 9,950, Pure Cross: 
6,600, Sweet Sixteen; 3,300, Subrette; 4,400, Set Two; 4,000, 

Mashers; total, 53,150 cigars, aggregating in value the sum 
130 = of fourteen hundred and one 7, dollars ($1,401.50); that 

the same be delivered to him and the writ of sequestration 
herein issued be, and the same is hereby, dissolved at plaintiffs’ 
costs. 

Judgment rendered April 7th, 1886. 

Judgment signed April 13th, 1886. 

EDWARD C. BILLINGS, Judge. 


131 Petition. Filed Oct. 31, 1883. 
U.S. Cireuit Court. 


FREIBERG & WorRKUM 
vs. > No. 10379. 
Jos. DREYFUS. 


To the honorable the judges of the — United States in and for the 
5th circuit and eastern district of Louisiana: 

The petition of Freiberg and Workum, a commercial! firm doing 
business in Cincinnati, Ohio, and composed of Julius Freiberg and 
Mrs. Workum, executrix and admr. of Freiberg, dec’d partner, all 
citizens of Ohio and residing in Cincinnati, with respect represents— 

That Joseph Dreyfus, a citizen of Louisiana and residing at New 
Orleans, is justly and truly indebted unto pet’r in the sum of nine- 
J—228 
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teen thousand dollars, with 5 % interest from judicial demand till 
paid, for this, to wit: 

That vour pet'r sold and delivered to said Dreyfus at his instance 
and request certain goods, wares, and merch: indize at New Orleans 
during the year 1883, principally consisting of whiskey and liquors, 

and delivered same to him in said city, pay: able on time, all 
152. ~=which will more fully appear by the bills, accounts, and notes 
which will be shown at the trial or filed hereafter by sup yple- 
mental petition. Now, your pet’r alleges that said goods are still in 
his possession, susce ptib le of identification and In the original pack- 
ages, and stored at 338 Tchoupitoulas St. and at 54 North Decatur 
St., kept by one Meyer Weil and David Levy, and that said Dreyfus 
has become insolvent and failed to pay for them, and has committed 
acts of fraud by attempting in the night-time, on or about the 28th 
Oct., 1885, to hide and conceal quantities of goods, and among these 
thie whiskeys efi by peti as aforesaid, and pet'r fears and has good 
cause to fear that def’t will conceal, part with, and dispose of his 
property during the pendency of this suit and in order fraudulently 
to deprive pet’r of his lien and privilege thereon and with intent to 
defraud his creditors or give an unfair privilege to some of them. 
Pet’'r alleges that the goods are still in the o: evinal packages and 
susceptible of identification, and that he can point out the same In 
the places where they are deposited, and that he is entitled by law 
to the vendor’s privilege and lien thereon and to preference on their 
proceeds over all other creditors. 
135 Wherefore, the premises, bond, and aflidavit being consid- 
ered, pet’r prays for the writ of sequestration; that.Joseph Drey- 
fis be duly cited to appear and answer this petition, and that the 
hiarshal be ordered to se yp the whiskey and liquors sold by pet’r, 
to be pointed out by pl’t’ff as being in their orignal packages, : and 
that after due proceedings had petitioner have judgment 11) "18 
favor tor — thousand dollars, with interest from judicial demand 
tili paid, and that such whiskey and liquors be sequestered and 
sold seperate and the proceeds paid over to pet’r in preference and 
with lien and priviiege Over all other creditors, and that the se- 
questration be maintained according to law, with costs, and for 
general and equitable relief. 


D. C. & L. LABATT. 


Affidavit for Sequestration. Filed October 30th, 1888. 
U.S. Cireuit Court 


FRIBERG AND WoRKU M ) 


Vs - No. 1037 
{ 
JOSEPH ee j 
Personally appeared Leon Rheinstrom, who, being duly 
15: Sworn, Says he 1s the agent and attorney of Messrs. l'rieberg, 
Worku & UCo.., plaintiffs in the above petition ; that the 


facts and elles in the same are all true and correct, to the best 


— 
Dg 
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of his knowledge and belief, and that his principals are all absent 
from Louisiana, and that he has good cause to fear and does fear 
that the def’t will conceal, part with, and dispose of the property in 
question, on which plaintiffs have a lien and privilege and in his 
possession, during the pendency of the suit and in order to defraud 
them of their rights. 

LEON RHEINSTROM. 


Subscribed and sworn before me October 30th, 1883. 
F. A. WOLFLEY, 
Commissioner Linited Ntates Circuit Court. 
Kastern District of Louisiana. 


(prc 7 


Let a writ of sequestration issue according to law and as prayed 
for by the pl't’fls giving bond and security in the sam — ten thou- 
sand dollars. 

DON A. PARDEE, Judge. 


Oct. 30th, 1883. 


150 It is agreed that the jury be waived. 
D.C. & L. LABATT, Altt’y-. 
A. H. LEONARD, 
Per M. MARKS, Aft’y. 


Mit oj Sequestration. [ssued 3Uth Or tober, LSSS. 
Uxrrep Strates Or AMERICA: 


Cireuit Court of the United States, Fifth Judicial — and Eastern 
District of Louisiana 


IF RIEBERG & WorKUM 
U's -» No. 10378 
JosepH DREYFUS. | 


The President of the United States to the marshal of the United 
States for the eastern district of Louisiana, Greeting: 


You are hereby commanded to sequester and take in your posses- 
sion according to law the goods and merchandize that may be iden- 
tified by the plaintiffs herein, now in the store of the said Joseph 
Dreyfus, defendant, or Meyer Weill or elsewhere within this district, 
and the same you will safely keep until the further order of the 

court in the premises, and that vou make due return of all 
136 ~—s your acts & doings herein according to law. 
Witness the Honorable Morrison R. Waite, Chief Justice 
of thre Supreme Court of the United States, this 30th day of Ucto- 
ber, LSS3S. 


[SEAL. | Ff. A. WOOFLEY, Clerk. 
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Marshal's Return. 


Received Oct. 30th, 1883, by the U.S. marshal, and on the same 
day, month, and year I did execute the within writ of sequestra- 
tion by seizing and tal:ing into my possession twenty-nine (29) bar- 
rels of whiskey which were pointed out to me by the agent of 
plaintiffs, and which whiskey was then on the premises No. 34 
Decatur street, in the city of New Orleans, and notified of the said 
seizure the defendant-, Joseph Dreyfus and Meyer Weill & Co., the ‘ 
whole as will more fully appear by reference to the annexed notice 
of seizure and the return thereon, which are made a part of this 
return. Subsequently Abraham Ehrmann, an intervenor herein, 

obtained an order of this hen. court permitting him to bond 
137 ithe property herein sequestered in such sum as upon a report 
of appraisement may be the ascertained value of the said 
whiskey (29 barrels), and on the 7th November, 1883, the said 
intervenor, A. Ehrmann, did furnish bis bond, with Mayer Weill as 


ee 


‘ 
t 


surety, in the sum stipulated. A copy of the order to bond as well as 
the bond itself and the appraiser’s report were duly returned into | 
court on the same day, and the bond duly transferred, as will appear 
thereon. Upon the execution of the bond the property was released 
from seizure and delivered to the said intervenor. 
Ret’d Nov. loth, 1883. | 
ED. S. WURZBURGER, ; 

Dy U. 8. Marshal. 


Notices of Seizure Served on Joseph Dreyfus & Meyer Weill. 
Copy. 


Orrice Unitep States MARSHAL, 
EASTERN District OF LOUISIANA. 


U.S. Cireuit Court, Eastern District of Louisiana. f 
lRIEBERG & WoRKUM ) F 

Us. > No. 10378. 
JosErH Dreyrus & MEYER Welt. } ; 


To Joseph Dreyfus & Meyer Weill: 
You are hereby notified that by virtue of a writ of seques- ' 

158 tration issued out of the above-named court in the above 
entitled and numbered suit and to me directed, I have this 

day seized and taken into my possession the following-described 
property to pay and satisfy the said writ, amounting to the sum of 2 
$— or thereabouts. 


Description of property. 


Twenty-nine barrels of whiskey. 
Deputy U. 8. Marshal, 
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Endorsed on back: On the 30th day of Oct., 1883, I served a true 
copy of the within notice of seizure on the defendant-, Joseph Drey- 
fus and Meyer Weil & Co., by handing the same to them in person. 
Dan. A. Rose, d’y U.S. marshal. 


Citation. Issued October 31, 1883. 
Unitep Srates or America, Eastern District of Louisiana: 


Circuit Court of the U.S., Fifth Cireuit and Eastern District of 
Louisiana. 


. FRIEBURG & WoRKUM ) 
1's. > No. 103878. 
JosEPH DREYFUS. 


39 The President of the United States of America to Joseph 
Dreyfus: 

You are hereby summoned to comply with the demand contained 
in the petition, of which a copy accompanies this citation, or to 
deliver your answer to the same in the office of the clerk of the cir- 
cuit court of the United States, fifth circuit and eastern district of 
Louisiana, in the city of New Orleans, in ten days after the service 
hereof, which delay is increased one day for every ten miles your 
place of residence is distant from New Orleans, the place where the 
court is held. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city of New 
Orleans, this 3lst day of October, A. D. one thoasand eight hun- 
dred and eighty-three, and of the the Independence of the United 
States of America the 108th year. | 


Teste: 
| SEAL. | Fr. A. WOOLFLEY, Clerk. 
Marshal’s Return. 
140 Received Nov. 1, 1883, by the U. S. marshal, & on the 2d 


day of November, 1883, | served a true copy of the within 

citation and accompanying plaintiff-’ petition on the defendants, 

Joseph Dreyfus, by handing the same to him in person in the city 
of New Orleans. 
Ret. same day. 


J. R. G. PITKIN, 

‘U.S. Marshal, E. D. of La., 
By DAN. A. ROSE, 
D’'y U.S. Marshal. 
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LSS3. 
U.S. Cireuit Court for the Eastern District of La. 
FREIROURG & WORKUM ) 


vs. . No. 10378. 
J. DREYFUS. 


To the hon. the judges of the circuit court of the United States for 


the eastern district of Louisiana : 

The petition of intervention and third application of Abraham 
Ermann, who resides in Morgan City, Louisiana, respectfully shows— 

That in the above entitled and numbered suit the United States 


marshal of this district, under and by virtue of a writ of sequestra-- 


tion issued therein, has sequestered and taken into his possession, In 
the warehouse of one Meyer Weill & Co., the following de- 
141  seribed property as belonging to the defendant, to wit: 
Twenty-nine (29) barre Is of whiskey. 

Now your intervenor and third opponent shows that on the 29th 
October, 1883, your petitioner advanced to one Lehman Meyer the 
sum of fifteen thousand dollars, in evidence whereof the said Meyer 
executed, signed, and delivered to your petitioner his three promis- 
sory notes, each being dated October 29th, 1883, each for the sum 
of five thonsand dollars and payable, respectively, 40, 60, and 
days after date, with eight per cent. interest after maturity, and to 

cure the payment of said notes, principal and interest, the said 
Mever did by a clause in each of said notes and the endorsements 
of certain warehouse receipts, five in number, and delivery of same 
to your petitioner, pledged the said twenty-nine barrels of whiskey, 
with a quantity of other goods and merchandize, to your intervenor 
and third opponent, which said notes and warelouse receipis are 
filed in suit No. 19571 of the docket of this court, and your peti- 
tloner prays that the same may be taken and considered as a part 

of this petition. 
142 Your intervenor and third opponent alleges and shows 
that said advances, together with the notes evide ne 1} ne the 
same and the pledge of said warehouse receipts to secure the pay- 
ment of the same, were made in good faith and prior to the seizure 
herein. 

And that under the law he is entitled to have the said twenty- 
nine barrels ef whiskey delivered to him as pledgee upon executing 
a legal bond therefor. 

Wherefore your petitioner prays leave to file this his intervention 
and third opposition herein, and that the plaintiff, defendant, and 
the mnarshal be notified thereof, and that after due proceedings he be 
declared to be the lawful pledgee of said twenty-nine (29) barrels of 
whiskey, and that a decree be entered in his favor that said whiskey 
be delivered to him as such; that the writ of sequestration herein 
be dissolved at plaintiff's costs, and with all such damages for attor- 


‘ctition of Intervention & 3d Opposition of A. Ehrmann. Filed Nov. 6th, 


av 


an” 


JOSEPH DREYFUS ET AL. 
ney fees and illegal detention as your intervenor and third opponent 
may suffer by the wrongful issuance and execution of said writ; 
and your petitioner prays for all such further order and de- 
145 scree as may in the premises be granted and this court is com- 
petent to give,and for general relief. 
SINGLETON, BROWNE & CHOATE, 
For A. Ermann. 


Order. 


Let the foregoing petition of intervention and third opposition be 
filed as prayed for. 
EDWARD C. BILLINGS, Judge. 


Service hereof accepted. New Orleans, Nov. 7, 1883. 


For J. R. G. PITKIN, U. S. Marshal, 
By E.S. WURZBURGER, D’y Marshal. 


Appraisement. Filed Nov. 7th, 1883. 
United States Circuit Court, Kastern District of Louisiana. 


FRIEBERG & WoRKUM 
re - 103878. 
Joseru Dreyrus. } 


To the hon. the judges of said court: 
The undersigned, duly appointed by the hon. court to ap- 
144. ~—s praise certain goods claimed by A. Ermann, intervenor, as 
pledgee, and which has been seized in above suit, respectfully 
report that they repaired to the warehouse of Meyer Weill & Co., 
No. 54 Decatur St., where they found in said marshal’s custody, in 
apparent eood condition, the goods hereafte described, which, upon 
an Inspection of the invoice prices submitted to them, they value as 
follows: 


2 bls. De France whky., 950 GHI..unccnamaeee ee oe 
2“ Lazy Ben ” See | wwindees 118 15 
2“ Gilt Edge 2 ae 60”§6 6L ccna 144 90 
1 “ Incomparable, _ Sere oe ers 62 78 
1 “ Southern Home, ee a HE SE Roe 62 78 
4° Monee Bae 806 teen. cece, ee 
i. Don Carlos, O04 ” niente ube nenes 486 10 
Gg Imp’! Cabinet, vUS — 462 
5 “ La Belle, on. 3. ene 382 08 
muvtinniinais 


y 


Nov’b'r 7th, SS. 


kK. LOEW, 
J. A. CHARBONET. 


JULIUS FREIBURG ET AL., &C., VS. y 


Citation on of. Dreyfus. Issued Nov. 6, 1883. 


UNITED STATES OF AMERI \, Kastern District of Louisiana: 


145 Cireuit Court of the U.S., Fifth Cireuit and Eastern District 
of Louisiana. 


FRIEBERG & WORKUM ) 
US. . No. 10378 ie 


~ 


J. DREYFUS. 


The President of the United States of America to J. Dreyfus: 
You are hereby summoned to comply with the demand con- 
tained in the petition, of which a copy accompanies this citation, or 
deliver your answer to the same in the office of the clerk of the cir- 
cult court of the United States, fifth circuit and eastern district of 
Louisiana, ip the city of Now Orleans, in ten days after the service 
hereof, which delay is increased one day for every ten miles your 
place of residence is distant from New Orleans, the place where the 
court is held. 
Witness the Honorable —— nm R. Waite, Chief Justice of the 
‘Supreme Court of the United States of Amercia, at the city 
— of New Orleans, this sixth day of November, A. D. one 
[sear] thousand eight hundred and eighty-three, and of the Inde- 
pendence of the United States of America the 108th year. 


Teste: F. A. WOOLFLEY, Clerk aah 


146 Marshal's Return. 


Received Noy. 7th, 1853, by the U.S. marshal, and on Nov. 7th, 
i883, | served a true copy of the within citation and the accom- 
panying petition of intervention and 3rd opposition on Joseph Drey- 
fus, defendant, by handing the same to him in person and leaving 
the same in his hands in the city of New ree 

J. R. PITKIN 

U. S. Marshal, nets Dist. of La., 
By DAN. A. ROSE, 

Dy U.S. Marshal. 


Citation on Frieberg & Workum. Issued Nov. 6th, 1883. 


Unirep States oF AMERICA, Eastern District of Louisiana : 


Fifth Cireuit and Eastern District of 
Louisiana. 


Circuit Court of the U.S., 


FRIEBERG & WoORKUM 
vs. No. 10378 
J. DREYFUS. 


The President of the United States of America to Frieberg & 
Workum: 
You are hereby summoned to comply with the demand contained 
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in the petition, of which a copy accompanies this citation, or to de- 
liver your answer to the same in the office of the clerk of the circuit 
court of the United States, fifth circuit and eastern district of 
147 Louisiana, in the city of New Orleans, in ten days after the 
service hereof, which delay is increased one day for every 
ten miles your place of residence is distant from New Orleans, the 
place where the court is held. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
ay | Supreme Court of the United States of America, at the city 
[skaAL.] of New Orleans, this sixth day of November, A. D. one 
thousand eight hundred and eighty-three, and of the In- 

dependence of the United States of America the 10Sth year. 


Teste: lk. A. WOOLFLEY, Clerk. 


_ 


Marshal’s Return. 


Received Nov. 7th, 1883, by the U.S. marshal, and on Nov. 7th, 
1883, I served a true copy of the within citation and the accompany- 
ing petition of intervention and 3rd opposition on Frieberg & 
Workum, plaintiffs herein, by handing the same to D. C. Labatt, 
Ksq., in person, and leaving the same in his hands, the attorney for 
the aforesaid pl’ffs, in the city of New Orleans. 

J. R. G. PITKIN, 
U. 8. Marshal, East. Dist. of La., 
By DAN. A. ROSE, 
: Dy U.S. Marshal. 


148 Hearing and Submission. 
Extract from Minutes, November Term, 1883. 


New Or vEAnNS, Monpay, November 12th, 1883. 
Court met pursuant to adjournment. 


Present: Hon. Edward C. Billings, district judge. 


FRIEBERG & WoORKUM 
vs, . No. 1037 
JoserpH DREYFUS. 


The rule in above case to rescind the order to release certain goods 
sequestered herein to A. Ermann, 3rd opponent, pledgee, as con- 
tinued from the 9th instant, came on this day to be further heard, 
when it was then and there agreed by counsel for 35rd opponent that 
the rule in case No, 10374, returnable this day, be taken up and 
heard at the same time. . 

And, after hearing further evidence and the arguments of counsel 
for the parties respectively, the court took time to consider. 
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~ 


Exception. hiled Nov. 13th, 1SS3. 
Cireuit Court U.S. 


FRIEBERG & WoRKUM 


Us. -No. 10878. 
J. Dreyrus. 
149 Defendant, as an exception to pl’fs’ action, avers that the 


court is without jurisdiction ration Persone, Wherefore he 
prays that the action be dismissed. 


A. H. LEONARD, Att’y. 


Answer. Filed Nov. 13th. 1883 
U.S. Cireuit Court. 


rRIEBERG & WorKUM 
i's - No. LOSTS. 


JoserpH Dreyrus; A. Exmann, Int. & 3rd Opp't. } 


In the United States Circuit Court, 5th Cireuit and Eastern District 
of La. 


FRIEBERG & WorRKUM ) 
iis > 


Joseru Dreyres; A. Ermany, Int’v’r & 3rd Opponent. } 


Now comes the pl’\'ff &, for answer to the intervention and 3rd 
opposition of A. Ermann, and for answer pleads a general denial 
and special denial to each and every allegation, except so far as 
herein admitted. 

Resp'd't- admit that as creditors of Joseph Dreyfus they 

150 instituted suit and sequestered certain goods on which they 
claimed the vendor’s lien and privilege, and that the same 

were seized by the marshal under the following circumstances : 
That early on Sunday morning, the 28th October, 1883, tie citizens 
of New Orleans generally and the creditors of Joseph Drevfus were 
informed that during the night-time—soon after 12 o'clock of the 
27th Oct.—said Dreyfus was fraudulently and clandestinely moving 
his stock of goods from his store on Techoupitoulas St. to a store on 
Decatur St., in New Orleans, occupied by Mayer Weil and David 
Levy as a hardware Store, and that he was aided and assisted by one 
Lehman Mayer, of New Orleans, the alledged pledgor of intervenor 
and Srd opponent; that whilein the act and after several float-loads 
had been driven off and unloaded at 34 Decatur St. said Dreyfus 
was arrested in further removing the balance of his stock until cer- 
tuin creditors obtained writs of attachment from this honorable 
court early on Sunday, 28th Oct., and the marshal took and held 
possession and placed said store and contents under seizure; that 
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under the writ of sequestration resp’d’t identified by marks and 
numbers twenty-nine bls. of whiskey which had been thus 
151 ~=fraudulently removed by Dreyfus in the dead of night, all 
which will more fully appear by the records and returns of 
the marshal hereto annexed and made part hereof. Now, resp’d’t 
denies that the ownership or possession ever legally passed to 
said Lehman Mayer, and the attempted delivery was simulated, col- 
lusive, and fraudulent, and that said Mayer was aiding and assist- 
ing said Dreyfus tocommit a vile fraud; thatit was pursua-t to — 
scheme to screen and conceal the property from pursuit by the 
just creditors of Dreyfus, and said Lehman Mayer’s title to posses- 
sion, through whom intervenors claim-, was a sham and simulation ; 
that it is false and fraudulent to claim that Mayer Weil & Co. keeps 
a public warehouse to receive goods on storage, or that Mayer Weil 
or David Levy knew at the time that there goods were in said store; 
that, on the contrary, the truth is that Le hman M. iver obtained pos- 
session of the key in the dead of night and without stating his ob- 
ject to said Weil. Resp’d’t further says that said Mayer and Ermann 
well knew all these facts before and at the time of pretended loan 
of $15,000, and that it is untrue that intervenor holds any 
152 __—ivailid act of pledge on said whiskey as enacted by the laws of 
Louisiana. Resp’d’s deny, further, that there was any deliv- 
ery, actual or constructive, consistent with common honesty and fair 
dealing between capitalist and merchant; that it must be an open, 
undisputed, quiet possession to have effect against 3rd parties and 
be untainted with fraud and complicity. Resp’d’s further specially 
allege that the pretended warehouse receipts and the pretended 
pledge set up by intervenor lack all the essentials to create a valid 
pledge, and are null, void, and simulated ; thatthey conferred no 
legal possession or ownership on Mayer, and conseqnently none on 
his transferree or pledgee, and taat the said whiskey is still contin- 
ued in Drevfus. Resp’d’t denies that intervenor is pledgee in good 
faith or an innocent 3rd party, because the failure and conduet of 
Dreyfus were notorious and published in the newspapers of this city 
on Sunday and Monday, the 28th and 29th Oct., and he was bound 
to inquire into the validity of his pretended title. Resp'd’ts also 
aver that neither Mayer nor Weil pretended to be in fair and open 
possession of said goods, and were merely midnight receivers 
153 of merchandize which the owner and master was trying to 
conceal and hide from his creditors on the eve of his failure 
and in the midst of his insolvency. 

Resp’d'ts further allege that said Dreyfus, Weil, Ermann, & Mayer 
combined and conspired fraudul ntly to conceal, hide, and dis spose 
of said goods with the intent to cheat your resp’d’t and other cred- 
itors, and that the whole transaction disclosed by intervenor 1s a 
sham and simulation, illegal, null, and void, — conferred no title 
or possession whatever from Dreyfus to either of them. 

W herefore re sp d'ts pray that said-intervention and 3rd opposition 
be dismissed with costs; that the pretended pledge be declared 
simulation, null and void, and illegal, and for judgment, with lien 
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and privilege on the property sequestered or its proceeds, in prefer- 
ence to all others, and for general and equitable relief. 
DC. & L. L. LABATT, 
Of Counsel for PUt ff. 


| Day eption. Pili a Nowe mabe r 26th, 1SS8. 


154 FREIBERG & WORKUM ) 
DS, + No. 10378. 
J. DREYFUS. 


. 


Defendant, as an exception to pl’ffs’ action, avers same as pre- 
mature, it appearing on face of pl’ffs’ petition that obligations sued 
on are not due and exig-ble. 

Wherefore he prays that pl’ffs’ demand be rejected. 

A. H. LEONARD, Attorney. 


Heception Treated as an Answe f 
Extract from the Minutes, November.Term, 1883. 


New Orveans, Turspay, December 6th, 1883. 
(‘ourt met pursuant to adjournment. 
Present: Hon. ik. C. Billings, district judge. 


I RIEBERG & WORKUM ) 
vs - No. 10878. 


Joseru Dreyrus.  } 


Upon motion in that behalf by counsel for the plaintiffs it is 
ordered that the exception of prematurity of action filed herein by 
the defendant be treated as an answer, with leave of said defendant 

tO answer. 
1do Waiver of jury. Copied at page 


Judgment. 
extract from Judgment Book No. 12, folio 437. 
Circuit Court of the United States, Fifth Cireuitand Kastern District 
of Louisiana. November Term, 1883. 
NEW ORLEANS, Monpay, February 18th, 1884. 
Court met pursuant to adjournment. 
Present: Hlon. Edward C. Billings, district judge. 


FREIBERG & WorKUM 
vs. No. 10878. 
JOSEPH DREYFUS. 


The parties in this cause having filed a stipulation eracing the 
Intervention of a jury and submitted the cause to the court Upon 
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the issues of fact as well as of law, and the court, having considered 
the evidence and being fully advised, finds the issue of fact raised by 
the pleadings in favor of the plaintiffs. 
It is therefore adjudged and decreed that the plaintiffs, Frieberg 
and Workum, do have and recover of and from the defendant, 
Joseph Dreyfus, the sum of nineteen thousand dollars, with 
156 five per cent. per annum interest from 2d November, 1883, 
until paid, and costs of suit. 
Judgment rendered February 18th, 1884, 
Judgment signed February 23d, 1884. 
EDWARD C. BILLINGS, Judge. 


Fi. Fa. Issued March 5th, 1854. 


Unrrep STATES OF AMERICA: 


Circuit Court of the United States for the Fifth Cireuit, Holding 
Sessions in and for the Eastern District of Louisiana. 


The President of the United States to the marshal of the eastern 
district of Louisiana or his lawful deputy, Greeting : 

You are hereby commanded that you demand from the defend- 
ant, Joseph Dreyfus, the sum of nineteen thousand dollars, with five 
per cent. per annum interest from 2nd November, 1883, until 
paid, and costs—clerk costs, $—; attorneys’ fee, $10—cash, 
which Freiberg and Workum lately received by judgment of 

the cireuit court of the United States for the fifth circuit and 
157 ~— and eastern district of Louisiana, and if. the same be not paid 

on demand that then you cause the same to be made out of 
the personal estate of the said Joseph Dreyfus in your district, if 
sufficient personal estate can be found therein; but if sufficient 
personal estate cannot be found in your district that then you cause 
the same to be made out of the real estate of the said Joseph Drey- 
fus in vour district, and that you have these moneys before our said 
court to render to the said Freiberg and Workum for the judgment 
aforesaid ‘on the 70th day from the date hereof, together with this 
writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 5th day of Mareh, A. D. 
1884, and 108th year of the Independence of the United States. 

| SEAL. | KF. A. WOOLFLEY, Clerk. 


Marshal's Return. 


Received Mar. 6th, 1884, by the U.S. marshal, and on the 13th 
of May, 1884, I returned the within writ no property found after 
due demand made of both parties. 
158 J. R. G. PITHKIN, 
U.S. Marshal, 
By E. Ss. WURZBURGER, 
Dy Marshal. 
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Order. Judginent of Fi b’y ISth Annulled. 
Iixtract from Minutes, November Term, 1885. 


New Orveans, Monpbay, March 17th, 1585. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 
FREIBERG & WORKUM 
JosErH DREYFUS. 


On motion of D.C. and L. L. Labatt, counsel for plaintiff-, and on 
suggesting to the court that the judgment herein rendered on the 
ISth February, 1884, and signed on the 23d day of same month and 
year was the result of an error and the defendant was not duly 
represented it is ordered that the judgment in plaintiffs’ favor be 
annulled and rescinded and the cause left as it was before the same 
was rendered. 


159 Judgment. 
Extract from Judgment Book No. 14, fol. 31. 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. November Term, 1885. 


New OrLEeANS, WepNEsDAY, April 7th, 1886. 


Court net pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 
IREIBERG & WorkKUM 
US. > No. 10378. 
JOSEPH DREYFUS. 


The parties in this cause having filed a stipulation waiving the 
Intervention of a jury and submitted the cause to the court upon 
the issues of fact as well as of law, and the court, having considered 
the evidence and being advised in the premises, finds the issues of 
fact raised by the pleadings in favor of Abraham Ermann, inter- 
venor and third opponent. It is therefore ordered, adjudged, and 
decreed that Abraham Ermann, intervenor and third opponent 
herein be, and he is hereby, recognized to be the lawful pledgee of 

the 2 bbls. De France whiskey, 2 bbls. Lazy Ben whiskey, 2 
160 bbls. Gilt Edge whiskey, 1 bl. Incomparable whiskey, 1 bl. 

Southern Home whiskey, L bbls. Monongahela XXX rve 
whiskey, 6 Don Carlos XXX rye whiskey, 6 bbls. [imperial Cabinet 
XXX rye whiskey, 5 La Belle; total, 29 bbls., aggregating in value 
the sum of twenty-one hundred and twenty-four 7, dollars; that 
the same be delivered to him and the writ of sequestration herein 
issued be, and the same is hereby, dissolved at plaintiff's costs 


ee Se ee ra 


© 
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Judgment rendered April 7th, 1886. 
Judgment signed April 13, 1886. 
EDWARD C. BILLINGS, Judge. 


161 Agreement of Counsel in Dreyfus et al. as to Testimony. Filed 
before J. W. Gurley, Master, 5 May, 1886. 


U.S. Cireuit C’t. In Equity. 
Ju’s Frerpure et al., S. Jacopy et al., H. WeEILcter ef *) 
US, 
DreyFus et al. 


In the above cases, in order to save costs, it is hereby agreed be- 
tween the parties that the testimony taken and to be taken, with 
that on file in the cases at law, shall be considered as taken in the 
equity suits and used by either party, reserving such objections only 
as made therein at the trial of the above cases. 

(Signed) SINGLETON, BROWNE & CHOATE, 
Solicitors for Ermann. 
Oct. 23, ’84. 


Agreement as to Testimony in Freiburg ct al. Filed before J.W. Gurley, 
Master, 5 May, 1SS6. 


U.S. Court. In Law & in Eg. 


In Res FrerpurG & WorKU™M. 
a S. Jacospy & Co. 
“ H. WEILLER & Co. 


It is hereby agreed between the undersigned, in order to 

162 save costs, that the testimony by commissions now on file in 

the several cases may be used by either party in either of the 

cases at law or equity, or in both, as the same may be needed by 

either party, subject to exceptions as to the answers which were re- 
served therein. 


(Signed) D.C. & L. L. LABATT, For Comp. & Pt ffs. 
(Signed) SINGLETON, BROWN. CHOATE, 

Att’ ys for A. Ermann. 
(Signed) A. H. LEONARD, For L. Meyer. 


N. O., Ap’l 17, 1884. 
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163 Civil District Court. 


S GuMBEL & Co. 
» JOOS. 


JOSEPH DREYFUS. 
KripAY, Dee. 21, 1888. 
Upon a rule taken by the plaintiffs upon various attaching creditors 
in the circuit court of the United States, and also upon J. R. G. 
Pitkin, United States marshal. 


Counsel for John Osborne, Son & Co. states that they claiming 
none of the property under seizure in this case seized in the store 
No. 33 Tchoupitoulas street, counsel for plaintiffin rule says: “ Un- 
der that statement we discontinue as to them.” 

Counsel for plaintiff in rule having offered to introduce evidence 
in support of the allegations of this rule— 

Counsel representing the United States marshal objected to the 
introduction of any evidence in support of the averments of said 
rule upgn the grounds that it appears from said rule that the prop- 
erty in question is under seizure and in possession of said marshal 
by virtue of a process issuing out of the circuit court of the United 
States, and because said marshal is subject only to the orders of the 
United States circuit court in the premises, and as such marshal is 
not subject to the orders or jurisdiction of this honorable court. 


Ruling.—The objection to the introduction of this evidence is 
overruled by the court upon the following grounds: The averments 
of the rule are in substance to the effect that the property in ques- 
tion had been seized by the sheriff of the civil district court for the 

parish of Orleans pursuant to the writ lawfully issued from 
164 ~—s this court, and that said property is legally in the possession or 

custody of the sheriff, and that the marshal of the United 
States, pretending to act under writs of attachment issued from the 
circuit court of the United States subsequent to the issuance of the 
writ of attachment in question issued from the State court, obstructs 
the executive officer of this court in the disposition of the property 
in question. ‘The court is of opinion that it is a legal impossibility 
for the marshal of the United States in his official capacity as mar- 
shal to have possession or to have obtained possession of the prop- 
erty which had legally been seized and was in the custody of the 
sheriff of the State court, and understands, therefore, that the mean- 
ing of the rule is that in so far as the marshal is obstructing the 
sheriff of this court in the discharge of the functions of his office he 
is acting without legal authority ; therefore concludes that testimony 
as to the facts of the case and the precise status of the property in 
question, the circumstances surrounding the alleged obstruction by 
the marshal, is competent evidence in support of the rule. 

To which ruling of the court Mr. Florance, on behalf of the party 
that he represents, reserves the objection made by Mr. Rice in lieu 
of a bill of exceptions. 


ee 
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Counsel for C. Lazard & Cu. and William Adler reserves a bill 
to the ruling of the court. 

Counsel for plaintiff in rule offers in evidence the petition, writ of 
attachment, and the return thereon in the presentsuit; also the writ 

of fieri facias in this cause and the sheriff’s return thereon. 
165 Also offers in this connection the writ of attachment and 

the return thereon in the suit of 8. Gumbel & Co. against 
Joseph Dreyfus, No. 9663 of the docket of this court, and the same 
writ of attachment and the return thereunder in the suit of Simon 
& Loeb against Joseph Dreyfus, No. 9664 of the docket of this court. 

Also in those cases the writs of fier’ facias and the return of the 
sheriff thereon in each case and the judgments in all cases and in 
the instant case also. 

Counsel for C. Lazard and Williain Adler in the suits in the 
United States circuit court objects to the evidence offered herein and 
to any testimony in the present suit herein; that plaintiffs in rule 
have no right LO proceed herein; that the parties made defendants, 
Wiiliam Adler and C. Lazard, are pursuing their rights in the 
United States court; that they have been in no way connected with 
the acts herein alleged to have been done illegally by the marshal; 
that if their attachments in that court were not levied in a legal 
manner the defendant and his creditors, plaintiff in rule herein, who 
have no better rights than the defendant, are at liberty only to con- 
test and move to dissolve those attachments in the United States 
court. 

Judge Bonner makes the same objection that Mr. Gilmore made 
in behalf of Elias Block and Son. 


Ruling.—lf this objection is LO be regarded as an objection 
166 to the introduction of evidence in support of this rule, the 
court overrules it on the grounds just above given for over- 
ruling the objection made by the counsel for the United States mar- 
shal. 
To which ruling of the court counsel for the aforesaid defendants 
in rule makes this as their bill of exceptions 


Counsel for Eilas Block & Son makes the same exceptions. 


Mr. W. J. Grapy sworn for plaintiff in rule. 
Direct examination by Mr. DINKELSPIEL: 


Q. You are a deputy sheriff? 

A. Yes, sir. 

Q. Were you such at the time of the seizure in the case of Gumbel 
against Dreyfus ? 

A. Yes, sir. 

Q. Were you charged with the execution of the writ of attach- 
ment in that case? 

A. Yes, sir. 

Q. Have you got the returns as far as you made them ? 

A. Yes, sir. (Witness produces documents.) 

@. Please state it. 
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A. The return I have on the back of my writ is as follows: “ Made 
demand on Daniel Rose, deputy marshal of the United States circuit 
court, for possession of the property described in my written notice, 
viz., the contents of the store No. 33 Tchoupitoulas street, which was 

refused by said marshal.” 
167 (). Under what circumstances and when was that made? 
A. That was made on the morning of October 29th, just 
about a second or two after 12 o'clock. 

(). Was the notice served on the defendant? 

A. Yes, sir; served that morning at one o'clock; served by my- 
self. 

(). What day of the week was that? 

A. That was Monday morning, sir. I had occasion to go around 
there about half past eleven o'clock Sunday night and | waited until 
Monday morning. I heard the cotton exchange clock strike 12, 
and right after it strucx 12 I executed the writ. I went there at 
half past eleven so as to have my seizure first,so as to come toa legal 
day. 


By Mr. Buck: 


@. Was anybody there when you went there at balf past eleven ? 

A. There was a lot of people inside of the store. 

(). That was Sunday ? 

A. Yes, sir; Sunday. 

(). Who were those people in the store? 

A. There was Mr. Rose; there was a young man who was on Far- 
rell’s police, and several other parties whom I don’t know. 

(). You did not, then, remain in the store from half past eleven 
o'clock until after 12 o'clock ? 

A. No, sir. You misunderstood me about getting In the store at 
half past eleven. I said I went around there at half past eleven to 

be there so as when it would come a legal day. 
168 Q). Then you were not in the store at half past eleven ? 
A. No, sir. 

@. Had you been inside of that store during the day? 

A. lL went around about 7 o’clock Sunday evening to look at where 
the store was, so as after 12 o’clock or late in the night I could go 
there to the store, and I wanted to be first to execute my writ. 

Q. You had a writ, then, for that day in your hands; when did 
you receive that writ; does the return show ? 

A. The writ was issued on October 27th, 1SS3. 

(). When did it reach vour hands ? 

A. I think it was placed in my hands somewhere about—i could 
not say the hour. I know I left Mr. Hart at his office within an 
hour. 

Q. You had the writ at 12 o’clock, at the time you made the seiz- 
ure ? 

A. Yes, sir. 
@. Monday morning ? 
A. Yes, SIr. 
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By the Court: 


Q. Had that writ been issued before that day—Sunday ? 

A. It is dated the clerk’s office, 27th of October. 

(). That was the writ issued on the 27th of Oct., under which—- 
A. I executed on Monday morning. 


By Mr. Buck: 


Q. Did you put a keeper in that store? 

169 A. Yes, sir. I made a demand on Mr. Rose, who told me 

he was the United States marshal. I told him I had three 
writs emanating from ‘he civil dist. court for the parish of Orleans, 
and I demanded possession of that property and he refused to turn 
it over tome. I then told him I would place my keeper upon the 
doors. 

Q. Did you do so? , 

A. Yes, sir. 

Q. Keeper there vet? 

A. Yes, sir. 7 

Q. Did you do everything that you could do without resorting to 
violence to take actual possession of that property ? 

A. Yes, sir. I did not resort to any violence because I did not 
think I had that power to dispossess an officer after he had told me 
he was a marshal coming from the United States circuit court. 

Q. You know personally that Mr. Rose was a deputy marshal ? 

A. Yes, sir. 

Q. Did he tell you that he had any writ at the time? 

A. He told me that he was in possession of that store by virtue of 
writs emanating from the United States circuit court or dist. court, 
| don’t know which. 

Q. He did not show you the writs? 

A. No, sir. 

Q. Does the return on your writ show when you returned on Mr, 
Dreyfus? 

A. Yes, sir. 

170 ©. When was it served ? 

A. I served it the same night or the same morning, on Oc- 
tober 29th, at one o'clock a.m. “Served copy of the within notice 
of seizure to Joseph Dreyfus, defendant herein, in person.” 

Q. There was no obstruction, then, for the seizure from anybody 
except this Mr. Rose? 

A. No, sir. 

Q. The property was not in the defendant’s possession at the 
time? 

A. I served the notice of the seizure on the defendant at his dom1- 
cile. 

Q. I say the defendant did not attempt to exercise any control 
and prevent you from taking it ? 

A. None whatever, sir. 

Q. The sheriff's keeper been there since that time 


a 
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A. Yes, sir. I have a day keeper and a night keeper stationed at 
the door. 

Q. Did you have any other writs from the civil district court at 
the same time? 

A. Yes, sir I had two other writs. 

(). Name them. 

A. One in the ease of S. Gumbel versus Joseph Dreyfus, No. 9662, 
uf the civil district court. Then I have a writ No. 9663, S. Gumbel 
& Co. vs. Joseph Dreyfus, and No. 9664, Simon & Loeb vs. Joseph 
Dreyfus. 

By the Court: 
171 Q. Did this Mr. Rose exhibit to you any authority from 
the United States court for obstructing your possession or 
seizure of that property t 

A. Not at that hour. 

Q. Do you know whether he had any writs from the United States 
court at that time against that property ? 

A. I know at 7 o’clock, when [ went around there to locate where 
the store was, on the invitation of Mr. Rose I went inside and I saw 
him exhibit to a press reporter of some papers which looked to me 
to be legal documents. Ile was showing them privately to him and 
of course [ didn’t see them. 

(). Then your answer Is, you don’t know? 

A. No; [don'tknow. When I wentto execute my writs the doors 
were closed—locked up—and | knocked at the door and asked for 
Mr. Rose. Mr. Rose came and I told him my business, and then he 
didn’t exhibit to me any writs. He told me he held that store by 
virtue of him being a deputy United States marshal. 

(). At the time that you made this seizure after 12 o’clock on 
Monday morning, do vou knew now whether at that time Mr. Rose, 
claiming to act as United States deputy marshal, had any writs 
against that property from the circuit court of the United States ? 

A. No, sIr. 

Q. You have only his word for it that he was acting under the 

authority of that court? 
172 A. Yes, sir. 
By Mr. Buck: 

(). You executed the writs in the cases you have named in the 
same manner and at the same time in which you executed the writ 
in this ease? 

A. Yes, sir. 

(). ‘There are writs of execution in the hands of the sheriff now ? 

A. Yes, sir. 

). Did you make a subsequent levy under the writ of execution ? 
A’. No, sir; one of the other otheers. 

). I mean the sheriff. 

A. Yes, sir; the sheriff. 

You now hold the property by virtue of two writs? 

Yes, sir. 


> RR Cc) — ottoman sie 
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Q. Your keeper still there ? 

A. Yes, sir. 

Q. Have you attempted to take possession of that property since 
under the writ of execution ? 

A. The sheriff has; yes sir. 

(). The writ of execution directs him in the usual words to seize 
and sell the property ? 

A. Yes. sir. 

Q. What is the reason you have not carried out the instructions 
of that writ and sold the property ¢ 

A. The deputy in the execution of the writ has been prevented 

from taking the property. 
70 Q. By whom and how? 
A. By the marshal of the district. 

. In what way? 

A. In refusing him admittance into the store. 

(). In the same manner as he did—— 

A. In the same manner as he did under the conservative writs of 
attachment. 

(). Is there any one on the property now claiming to hold it as 
deputy marshal of United States court ? 

A. I presume there is; I don’t know.. I have never been at the 
store since that night. 

(). [las anybody but yourself—when Say yourself I mean the 
sheriff or this person claiming to act as United States marshal or 
deputy United States marshal—lhave any control over this property 
or ttempted to exercise anv control over it’ 

A. No, sir; none that | know of but those two parties. 


— 


(). Your deputy is stationed at the door.” 
A. Yes, sir 
(). If he performed his duty could any | roperty be removed or lll 


any way interfered with? 

A. No, sir; [ would not allow any property to go out. 

@. You instructed your keeper not to allow any property to go 
out? | 

A. Yes, sir. 

Q. The sheriff, then, keeps as much possession and control over 
the property as the circumstances and the facts permit ? 


ive (. And the only reason you have not actual possession of 
the goods in the store is that you have been obstructed as you 
stated and you have not resorted to any violence to get possessiou 4 


A. No, sir; I have not resorted to any violence. 


Cross-examination by Mr. Rice: 


(). The sheriff’s keepers are outside ? 
A. Yes, sir. 

(). Never have been inside ? 

\. No, sir. 
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By Mr. FLORANCE: 

Q. Have you touched any of the property that you have attempted 
to seize ? 

A. No, sir; couldn’t touch it because we wouldn’t be allowed in. 

Q. And the only seizure made was by demanding it from the out- 
side of the store and notifying the defendant in the case ? 

A. Yes, sir. | 

sy Mr. Buck: 

Q. You mean Mr. Rose? 

A. Yes, sir. I made a demand on Mr. Rose and he wouldn’t let 
me inside of the store, and the only way I had to do was to ask him 
to come outside, and [ made a demand on him. I told him I had 
three writs. 

(). Did you ask to be allowed to fo inside ? 

A. Yes, sir. The night was dark and wet. I even asked him for 

protection from the weather, outside of my official capacity, 
175 ~—to go Inside. ; 
Q. Herefused the deputy sheriff and the keepers entrance 
into the store ? 
A. Yes, sir. 
By Mr. FLoRANCE: 

Q. It was because he was United States marshal that you did not 
attempt to force an entrance? : 

A. Yes, sir: 

(). An ordinary individual claiming that way, you would have 
forced an entrance ? ie 

A. Yes, sir. 

By Mr. Buck: 

Q. As matters now stand, if the sheriff were to advertise and sell 
this property under the writ you could not give the actual possession 
to the vendees ? 

A. No, sir; | could not inventory it. I could not have it ap- 
praised. I could not prepare it. 

Q. The difficulty is that because persons there refuse you admis- 
sion? 


A. Yes, sir. 
By Mr. Rice: 


Q. Simply because you had not possession ? 
A. Simply because | have not got possession. 


A 


By Mr. DINKELSPEIL: 
Q. You have got your keepers there, as you have stated before ? 
A. Yes, sir. 
176 ~=By the Courr: 


Q. Krom the time that you first undertook to make the seizure up 
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to the present time, 1 understand that you have maintained the 
sheriffs at the entrance to the building in which this property has 
been taken—at the outside of the entrance ? 

A. Yes, sir. 


By Judge Bonner: 


(. How many doors are there to that building? 

A. I think there is three. 

(. How many keepers have you got there? 

A. I have four keepers there. I have a keeper under Braughn, 
suck & Dinkelspiel’s writs; one under Lehman & Co.'s writs; that 
is two; a day and a night keeper, and a keeper on Mr. Horace Du- 
four’s writs; two in the day and two at night. 

(). Have you a keeper at each door? 

A. I don’t know, sir. I don’t suppose they stay at each door. 

By Mr. Buck: 

@. What kind of a building is this 33 Tchoupitoulas street; a 
plain square brick store? 

A. | was there at 12 or 1 o’clock at night. It is a brick store. 

(. it is not a corner building ? 

A. No, sir. 

(). ‘There is no side entrance or exit? 

A. Not that I know of. 1 believe, from about the location of the 
building, it would be about the centre of the block. 


by Judge Lonner: 


li7 (. At the time vou went there or at the time you attempted 

to make this service of attachment and ever since that time 
the United States marshal has been represented by his deputy inside 
of the store? 


A. Yes, sir. 

. And your keepers have been outside of the store ? 

A. Yes, sir. 

(J. Your keepers have never at any time been inside of the store? 

A. IL ecould not tell you that, whether they have been inside or 
not. 

By Mr. FLORANCE: 
©. You don’t know that they had? 


d. . . 
A. No, sir. 


By Mr. DINKELSPIEL : 


ao 


©. They have tried very hard to get in ‘ 

A. Yes, sir; and I tried very hard to get them in. 
By Mr. FLORANCE: 

Q. Did you ask permission to get in ? 

A. No,sir; I demanded. 

Your trial to get in was only by words? 
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A. [ demanded possession through the three writs and my au- 
thority from this court. 
Q. I say your demand was only verbally? 


’ 
’ 


A. Yes, sir; that was all; there was no violence. 


Mr. GARVEY sworn on behalf of plaintifts in rule. 
Direct examination by Mr. Buck: 
178 Q. You are one of the deputy sheriffs of this court? 
A. Yes, sir. 

(). Did you have anything to do with the execution of these writs 
in this case—execution or attachment ” 

A. Yes, sir; Thad. 

(). What was it? State how you executed it. 

A. I had something to do with the execution of the writs of fiert 
facias, S. Gumbel against yoseph Dreyfus, No. YOb2, and S. Gumbel 
& Co. vs. Joseph Dreyfus, No. 9663, and Simon & Loeb vs. Joseph 
Dreyfus, No. 9664. 

Q. What are they? 

A. Writs of fu re facias. 

Q. Iu your capacity as deputy sheriff what did you do under those 
writs ? 

A. I went up to the store of Joseph Dreyfus, No. 35 Tchoupitoulas 
street, and when I got there the store was locked, the doors were 
closed. I knocked on the door and nobody came, and I knocked 
louder, then I kicked on the door, and somebody inside wanted to 
know what I wanted. I told him to open the door, that I wanted to 
speak to him. ‘There was something going on and | couldn’t hear 
him. Then he says, “Go on and speak, [ can hear you in here.” I 
says, “Who are you? wie Savs, “T am a deputy marshal.” [| 

says, “ You are one of the marshal’s keepers?” He says, 
i792 “Yes; who are you?” I says, [ am deputy sheriff, with two 
writs to get possession of that property, and I have got a 
keeper here to put in as soon as I can get in, and I says, “ You re- 
fuse me admittance?” He says,“ Yes; I won't allow you in at all.” 

Q. What did you do then ? 

A. I walked off. I left the keeper there still at the door. 

Q. ‘The keeper was retained there ? 

A. Yes, sir; he remained there. 

Q. Was there a keeper there at the time you got there under your 
writ of fiert facias stationed by the sheriff under the writs of attach- 
ment? 

A. I don’t know which attachment he was under. 

Q. But the sheriff's keeper was there ? 

A. Yes, sir; "he was on the outside of the door. 

Q. The reasqn you didn’t go in was because he refused to open the 
door? 

A. Yes, sir. He wouldn’t let me in; didn’t open the dvor. 

Q. Did he show you any papers or writs from the United States 
court? 

A. The door was locked. 


| 
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Q. Simply told you that they were holding there and nothing 
else ? 

A. Yes, sir. ’ 

Q. Do you know the fact whether or not those persons were really 
what they represented themselves to be? 

A. I don’t know, sir, who they are or what they were. They were 
speaking to me through a closed door and I could not see any of 
them. 

Q. You served a notice on the defendant in the case? 

A. No, sir. 
180 ®. ‘There was a notice served on him * 
A. Yes, sir; I believe so. Yes, sir. “On December 6th, 
1885, served copy of "—— 
Q. Does it say where Joseph Dreyfus was served ? 
A. Personally. Don’t say where. 


; 


Counsel for plaintiff in rule offers in evidence the returns made 
by the sheriff. 
By Mr. DINKELSPIEL: 
Q. Why did you put the return in that form of expression? Did 
you see the United States marshal there ? 
A. No, sir; I didn’t see him. I couldn’t see him. 


Counsel for William Adler and C. Lazard objects to the witness 
contradicting lis returns. 


Q. The man in possession claimed to be a United States deputy 
marshal ? 

A. Yes, sir; and I demanded possession of him. 

Q. And he refused to let you in there? 

A. Yes, sir. 

Q. Did you desire to show that fact? 

A. Yes, sir. 

@. And the manner in which you have stated or related is the 
manner in which you did execute that writ? 

A. Yes, sir. 

Mr. WALSHE sworn on behalf of plaintiff in rule. 

Direct examination by Mr. Buck : 
18] Q. You are chief deputy of the civil sheriff? 
A. Yes, sir. , 

Q. Do you know anything about the execution of the writ of at- 
tachment and the fieri facias issued in this case? Do you know any- 
thing about how the writs of attachment and feri facias in the case 
before the court and in cases Nos. 9663 and ¥664 of the docket of 
this court were executed ” 

A. Of the writ of attachment I know nothing except what the 
ofticers reported to me—about tlieir going there that night and find- 
ing the marshal there in possession before midnight on Sunday. 
When the writs of fiert facias came down I received instructions to 
go and make demand of the marshal for the possession of the store 
12—228 
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under these writs. Before sending the officer, or just as he was 
about to go, 1 called up Mr. Wurzberger, the chief deputy United 
States marshal, through the telephone, and told him what I was 
about to say, that I had received instructions to that effect, and he 
said, “All right. I suppose I have not the authority to give you 
possession.” I told him all right, I had to send anyhow and make 
the demand; and I sent and made the demand, and the officers 
informed me that the marshal’s keeper: spoke to him through the 
door. recognized Mr. Wastberger's voice through the telephone 
and he refused t rive possession. 

(J. You had a keeper on that place from the time the attachment 
was executed ” ; 

A. Yes, sir; we have had keepers there day and night on the 
outside 

(). Llow many keepers ? 

A. ‘Two 1m the day and two in the night. 

(. What were the instructions, if any, to those keepers ? 

A. To let nothing be taken away Irom there, and to follow it if it 
was taken away and report to us. 

(). llow do you place those keepers 

A. ‘There was one for day and one for night om your writs, and 
then | believe there is another from—— 

(). | mean in regard to the condition of the premises and the loca- 
tion of the place. Hlow do you station them ? 

A. They are stationed on the sidewalk. I have not been around 
there to see. 

(). Your seizure was done from the v« ry commencement of the 
cuse, Was It not ” 

A, Yes, sir. 

Q. The defendant has never complained or objected to the writ ? 

A. I have not heard of it. He has never made any complaint to 
Ine. 

(. Do you know of anybody claiming as owner refusing him per- 
mission to LO In there? 

A. No, sir 

(). It is only the obstruction of the persons claiming to act as 
marshals of the United States circuit court? | 

A. ‘That is all. 


ya 


Mr. Joseri Simon, Jr., sworn in behalf of plaintiff in rule. 
183 Direct examination by Mr. DINKELsPEn 


Q. Do you know the store of Joseph Dreyfus, the defendant 
herein ” 
A. Yes, sir. 
(). Whereis it located and what streets is it between ? 
A. I believe No. 33 Techoupitoulas street. 
Q. Were you about those premises on Saturday preceding the 
Monday we are speaking of? : 
A. I was in the store on that Saturday many times. 
q. Was therea seizure on those premises on Saturday ? 
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\. I don’t know. 
Q. Who had possession on that Saturday ? 
A. Mr. Dreyfus. 
(. Were you there the next day, on Sunday 
A. Yes, sir. 
Q. Who was in there that day? 
A. 1 understood there was a man in there who pretended to be a 
United States marshal at about 11 or 12 o'clock ee o'clock. 
Q. That was on Sunday ? 
\. Sunday 
(). Do you know the name of that so-called marshal ? 
A. No, Sl 
. oO ‘ did you first see him there? 
A. About 11 o’clock. 
(). Morning or night ? 
A. Sunday morning. 
©. Do — know when he got there—when this gentleman ar- 


» 


‘) 


> 


mee 


A. He was there before I got there. 
1S4 ®. You ogg know when he got there 
A. No, s 


re you a me ails ant in this city 


) 


A 
Y CS, sir. 

You are one of these judgment creditors” 

Yes, sir. 

Q. Were you acquainted with the stock that the defendant, Mr. 


? , . 7 
t avout the tlmne oO] thie Se SCIZUTCS 


Poe , sil ; | 

i, Will vou state about the value of that stock at the time of 
’ 1 tr liar 
hink the stock was from about 10 to 12 thousand dollars. 


(), Yor ] hs “~ seen 1l on sat irday prior to these seizures / 


| t 
Yes. s 
? Vhe a Dre yfu , 3, the defendant, was 10 possesslon t 
A. Yes, s 
(). HLlow wil on Saturday 
A. I was there in the morning and | was there in the evening 
about 4 o’clock. 


*) 


Cross-examination by Mr. FLORANCE 

). At what time on Sature lay were you there ? 

A. 4 o’cloel k. I was a good many times there. 
And the stock there was ne about 10 or 12 thousand dol- 


f 


( 


) 
os 
lars? 
A. 10 to 12 thousand dollars. 


Plaintiff in rule closes. 
Plaintiff in rule withdraws the closing of the case. 


92 IULIUS FREIBURG ET AL., &., VS. 


185 Writ of Attachment. Issued October 29th, 1883. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States. Fifth Judicial Cireuit and East- 
ern District of Louisiana. 


KreBs & SPIESS 
Ss ~ No. 10855. 
Joserpu Dreyruvs. } 


The Pre sid an of the Unite (| states to the marshal of the United 
States for the eastern district of Louisiana, Greeting: 
You are herel Vv command d LO atta h and take into your POSSes- 

sion, accord yr tO law, the property, I borhyt s.and ere dits of the de- 


: : ' : : ae 
i¢ ndant. JOsSeDD Dre is, that mav be ound within our s iid district 


LO satisty the ela m of thre laintiff, amounting to the sum of tour 
thousand nine hundred and seventy-one “5; dollars, which will 
mature and become due on the 4th day of January, 1554, with 
interes | thereon at the rate of — yy r cent. per annum from thre — 


day of —— until paid, and costs, and to hold the same to satisfy 
the judgment of the court in the premises. 
And of vour acts and doings herein that you make due 
IS6—s return according to law. Hereof fail 1 
Witness the lionorable Morrison R. Waite, Chief Justice 
of the Supreme Court of the United States, this 29th day ot Octo- 
ber, 1883. 


[seAL.] (Signed) FA. WOOLELEY, Cler/- 


Marshal's Return. 


Received Oct. 29, 1883, by the U.S. marshal, and immediately 

On re celpt of thus writ levied the same Upon all and singular 

the contents of the store and warehouse in the rear thereof oceu- 

pied by the defendant and situate No. 53 Tehoupitoulas street, in 
i 


oe 


this city, consisting of wink s, liquors, eer, cigars, Xec., &e., and noti- 
fied the defendant of said seizure, the said property being at that 
time in my possession by virtue of a writ of attachment issued out 
of this hon. court in the suit of Corn im WX Co. 2 3. Jos. Dreyfus, No. 
10354 of the docket, to which return reference is made. I also did, 
on the same day, seize the unexpired term of the lease to a certain 
store and Walt house situate NO. 33 Tchoupitoulas street, in the city 
oft New ( Yrleans, ents red Into by f i ¥ Richardson. as I Sssor, and Jos. 


v 
I 


a , * 4 . 1 , re” “S ’ ‘ ' . 
Dreyfus, as lessee, notifying the said C. T. Richardson and Jos. 
) ee , ge 
Drevfus of said seizure. I also did, at 9 o'clock a. m., same day, 
. . : . ’ : e . d 
notiy in writtng the recorder of morte 


=) 


‘ 


ages for the parish of Orleans 
and city of New Orleans of the seizure of the following- 


| Si cli serib d real estate: A lot of rround and rs sidence and 
otuer Improvements thereon krown as No. 324 Josephine 


strect, in the city of New Orleans, in the square bounded by Jose- 
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phine, Prytania, Colliseum, & Jackson streets, said seizure being 
recorded on a seizure book on file in my office. On the fifth day 
of November, 1883, Geo. A. Drury, collector of internal revenue of 
this district, removed from No. 33 Tchoupitoulas street, for an al- 
leged violation of internal revenue laws, fourt teen packages of whisky 
and an empty cask, as more fully speci ed in my return to the 
writs of attachment of Corning & Co. vs. this defendant, No. 10854 
of the docket of this hon. court: and a " ae balance of the mer- 
chandise seized as aforesaid in No. 33 Tchoupitoulas street were 
subsequently sold by the U.S. marshal by virtue of three different 
orders of sale issued in this suit and the following: 

Maddux, Hobart & Co. vs. Jos. Dreyfus, No. 10356, and Hoff- 
heimer Bros. vs. Jos. Dreyfus, No. 10559 of the docket of this hon. 
court, to which orders of sale and more particularly to the return 
Written on the order of sale of Hoffheimer Bros. vs. Jos. Dreyfus, 
No. 10359, reference is made, and the lease and right of occupation 
herein seized was subsequently seized and adve rtised for sale under 
a writ of fieri facias, herein issued in favor f plaintiff against this 
defend: int—rel erence is made to the return on said fi. fa—the said 
sule to take pl ace Ir riday, leb'ry loth, 18S4, at 12 o'clock ti). Various 
other writs issued out of this hon. court were on the same day and 

subsequent days levied upon all the property herein se ized. 


LSS Due return upon each will be made. This return is written 
up) tO thie | it I) day of eb'y, LSS4, and before all the property 
herein seized was disposed of. 
(Signed) | ke S. WURZBURGER, 


Dy Marshal 


U.S. Cireuit Court. Eastern District of Loutsiana. 


KERBS & SPIESS 
rs. - No. LOSS. 
Joserpn ‘Dreyrus. } 


To Joseph Dreyfus: 

You are hereby notified that by virtue of a writ of attachment 
d out of the above-named court in the abov entitled and pum- 
bered suit and to me directed ‘I have this day seized and taken 
into my possession the following-described property to pay and 
satisfy the said writ, amounting to the sum of $4,971.25 or there- 
abouts: 


De 8c ‘iption of Prop. ry. 


All and singular the lot, piece, or parcel of ground, together with 
all the buildings and improvements thereon, comprised within Jose- 
phine, Prytania, Colesium, and Jackson streets, in the city of New 
Orleans, and designated by the municipal number 324 Josephine 
street, in the CILY of New Orleans. 

New Orleans, Oct. 20, 1554. 

(Signed) KS. CURRY, 
Dy U. S. Marshal. 
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189 Return. 


On the 29th day of Oct., 1883, I served a true copy of the within 
notice of seizure on the defendant, Joseph Dreyfus, by handing the 
same to him in persoi. 

(Signed) DAN. A. ROSE, 
Dy U.S. Marshal. 


Writ of Attachment. Issued October 29th, 1883. 


Unirep STATES OF AMERICA: 


Cireuit Court of the United States, Fifth Judicial Circuit and East- 
ern District of Louisiana. 


LlorFHEIMER BROTHERS ) 
>» No. 103859. 


JosSEPH DREYFUS. 


The President of the United States to the marshal of the United 
States for the eastern district of Louisiana, Greeting: 
You are hereby commanded to attach and take into vour posses- 
sion, according to law, the property, rights, and credits of the defend 
ant, Joseph Dreyfus, that may be found within our said dis- 
i990 trict to satisfy the claim of the plaintiffs, Hoffheimer Brothers, 
amounting to the sum of four thousand five hundred and 
thirteen & 7°,5,, (8687.21 of which will mature Nov. 6th, 1885; $1,275.20 
on March 4th, 1884, and $2,600.85 on January 4, 84) dollars, with in- 
terest thereon at the rate of — per cent. per annum from the — day 
of —— until paid, and costs, and to hold the same to satisfy the 
judgment of the court in the premises. 
And of your acts and doings herein that you make due return 
according to law. Hereof fail not. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 29th day of October, 1883. 
[ SEAL. | (Signed) Fr. A. WOOLFLEY, Clerk. 


Marshal’s Return. 


Received Oct. 29th, 1885, by the U.S. marshal, and immediately 
on receipt of this writ levied the same on all the contents of the 
store and the warehouse by the defendant occupied and situate No. 
33 Techoupitoulas street, in the city of New Orleans, the said prop- 
erty being at that time in my possession by virtue of other process 
issued out of this hon. court, and of said seizure I notified the de- 
fendant in writing. I also did on the same day make general seiz- 

ures by garnishment process in the hands of Lehman Maver 


191 & Messrs. Mayer Weill & Co., which firm is composed of 


Mayer Weill & David Levi, as will more fully be seen by ref- 
erence to the annexed notice of seizure and the return thereon, 


ee anne eR, 
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marked A for reference. From said garnishee seizure nothing came 
into the U.S. marshal’s hands up to date. I also on the same day 
made a seizure of the following-deseribed real estate: A lot of ground, 
with all the buildings and improvements thereon, situated in square 
bounded by Josephine, Prytania, Jackson, & Colliseum streets, de- 
scribed as the lot No. 8 of said square, in the late suburb Lafavette ; 
said lot measures 60 feet front on Josephine street by a depth be- 
tween parallel lines of 120 feet, and is situated 60 feet from the cor- 
ner of Prytania street, notifying the defendant of said seizure in 
writing, and also caused said seizure to be recorded on the same day 
at the office — recorder of mortgages, parish of Orleans & city of 
New Orleans, and subsequently all of the merchandize contained in 
No. 33 Tchoupitoulas street was sold by virtue of three different 
orders of sale issued out of this hon. eourt in this cause and in suits 
entitled, No. 10355 & 10356, Krebs & Spiess and Maddux, Hobart 
& Co. vs. this defendant. Reference is specially made to the return of 
the order of sale herein issued and to the proces verbal thereunto at- 
tached. A writ of fiert facias was herein issued and is now in the 
marshal’s hands for execution, and the same is levied on the pro- 
ceeds of sale above referred to, which proceeds of sale are also levied 
upon by virtue of various other writs and orders issued from this 

hon. court. They are held subject to final judgment as to— is 
192 ~entitled tothem. Not all the property herein seized has as yet 

been disposed of. This return is written up to this 14th day 
of Feb’y, LSS4. 

(Signed) Ek. S. WURZBURGER, 

Dy Marshal. 


(Original.) 
Unirep STATES OF AMERICA: 
United States Cireuit Court, Eastern District of Louisiana. 


HorruEIMER BROTHERS ) 
vs. . No. 10359. 
JOSEPH DREYFUS. 


To Lehman Meyer and Meyer Weill and Company, composed of 

Meyer Weil and David Levy : 

Please take notice that, by virtue of attachment issued in the 
above-mentioned suit, I seize in your hands all the goods, chattels, 
lands, tenements, rights and credits, moneys, effects, bills of exchange, 
promissory notes, or property of any kind which you may now have 
or hereafter have in your possession or under your control belong- 
ing to the defendant, Joseph Dreyfus, which you will hand over to me. 

U.S. marshal’s oflice, New Orleans, Oct. 29, 18853. 

(Signed) DAN. A. ROSE, 
Deputy Marshal. 
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193 Return. 


On Oct. 29th, 1883, I served copies hereof on the persons herein 
named in the following manner, to wit: 

Lehman Meyer personally. 

Meyer Weill & Co., p’s’lly on Meyer Weill 

Meyer Weill personally. 

David Levy personally. 

All served in the city of New Orleans on the date as above set 
forth. 

(Signed) DAN. A. ROSE, 
D’y U. 8. Marshal. 


lL’ S. Cireuit Court. Eastern District of Louisiana. 


HorrHEIMER Bros. ) 
vs. . No. 10359. 
JOSEPH DREYFUS. 


To Joseph Dreyfus and the recorder of mortgages for the parish of 
Orleans and city of New Orleans: 


You are hereby notified that, by virtue of a writ of attachment 
issued out of the above-named eourt in the above entitl d and Nuin- 
bered suit and to me directed, | have this day seized and taken into 
my possession the following-described property to pay and satisfy 
the said writ, amounting to the sum of $4,513.26 or thereabouts. 


14 Description of property. 


A lot of ground, with all the buildings and improvements thereon, 
situated in square bounded by Josephine, Prytania, Jackson, and 
Coliseem streets, described as the lot No. 8 of said square, in the late 
suburb Lafayett Said lot measures 60 feet front on Josephine 
street by a depth between parallel lines of 120 feet, and is situated 
60 feet from the corner of Prytania street. 

New Orleans, Oct. 29th, 83 
(Signed) kK. S. WURZBURGER, 

Dy Marshal. 


R Lu rv. 


Seizure of real estate under writ of attachment. 
On Oct. 29th, 1883, 1 served a COPY of the within notice of seizure 
on Joseph Dreyfus, defendant, by handing the same to him in_per- 
son in the c1ly of New Orleans. 
(Signed) DAN. A. ROSE, 
Dy U.S. Marshal. 
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195 Transcript from Civil Distriet Court. Offered March 20, LSS4. 


STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 
C. GUMBEL 


Us. -No. 9662, Division “ B,.” Cl D't Ct. 
JOSEPH DREYFUS. } 


Petition. iled Octobe r D7 th. LSS3. 


To the honorable the civil dist. court for th: parish of Orleans: 


The petition of Cornelius Gumbel, a resident of this city, with re- 
spect represents that Joseph Dreyfus, also of this city, is justly and 
truly indebted unto petitioner in the full sum of twenty-three thou- 


sand one hundred and eighty-four ,°,4, dollars, being balance of ac- 


count, a statement of which is hereto annexed as part hereof. 
Petitioner further represents that said ind btedness arose on Mav 


ao 


Ist, $1, when petitioner sold to said Dreyfus his interest in 
16) the partnership firm of Joseph Lr vius and Co : composed of 

petitioner and said Dreyfus, for $30,637.00, to which is to be 
added items of profit and interest as set forth on said account; that 
petitioner has been paid on account of his claim various amounts, 
as shown on said statement, leaving the balance as aforesaid still 
due and unpaid, notwithstanding amicable demand. 

Now, petitioner further represents that said Dreyfus has mort- 
gaged, assigned, or disposed of, or 1s about to mortgage, assign, or 
dispose of, his property, rights, or credits or some part thereof with 
intent to defraud his creditors or clive an unfair preference to some 
of them, and that he has converted or is about to convert lis prop- 
erly Into money or evidences of debt with intent to place it beyond 
the reach of his creditors, and that a writ of attachment is necessary 
to protect the rights of petitioner in the premises. 

Wherefore he prays, the premises and the annexed bond and affi- 
davit considered, that a writ of attachment do herein issue, directing 
the sheriff to seize and take into lis possesslon all the property of 
said Dreyfus, wherever found, and to hold same subject to the further 
orders of this honorable court, and that said Dreyfus may be cited 
to appear and answer this petition, and that in due course of law 
there be judgment against him and in favor of petitioner for the 
said full sum of $23,184.37, with legal interest from October 24, ’83, 
till paid, and with lien and privilege on the property to be herein 

attached, and that petitioner's claim be paid therefrom by 
197 preference over and above all other er ditors, and for costs 
and general relief. 


(Signed) BRAUGHN, BUCK & DINKELSPIEL, Altys. 
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Athidavit. 


4 Gumbel. being duly . yorn, depose ~ and Savs that all and singu- 
lar the allegations of the foregoing petition are true and correct. 
(Signed) C. GUMBEL. 


Sworn to before me this Oct. 27th, 1583. 
(Signed) W. O. HART, Not. Pub. [SEAL] 


Bond. biled October OT th. LSS5. 
Bond for writs of attachment and sequestration. 


Know all men by these presents that we, C. Gumbel, as principal, 
and I. Gum be I. as sure LY, OT the city of N ' Yrleans and State of 
Louisiana, are held and firmly bound unto James F. Clark, clerk of 

the civil district court for the parish of Orleans, and his sue- 
LDS cessors in said office, in the sum of twenty-five thousand dol- 

lars, lawful money of the United States of America ; tor which 
payment, well and truly to be made to the said clerk or his success- 
ors, We bane ourselves wn solido, and each of our executors, admin S- 
trators, heirs, and assigns, firmly by these presents. 

Sealed with our seals and dated this 27th day of October, 1885 

Whereas the said C. Gumbel. has this day presente da petition to 
the civil district court for the parish of Orleans praying a writ of 
attachment to issue against property of said Dreyfus: 


— 
‘ 


Now, the condition of the above obligation is that we, the above- 
bound principal and surety, will well and truly pay to the said clerk 
OT his successors in) othice. for the Lye nefit of anv: and all persons In- 
terested in said suit, all such damages as nay be recovered against 
us in case it should be decided that the said writ was wrongfully ob- 
tained 


+? 
; 


(Signed) CG. 
+é io ¢ 


Signed, sealed, and delivered in presence of— 
(Signed) W. O. HARP. 


Slatement Annexed 10 Petition, Filed Octol r 27th, 1885. 


199 ~=s-—szCD ik. CU. Gumbel in Ae. with Joseph Dreyfus. Cr. 
1882 1881 
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Order. 


Let a writ of attachment issue herein as prayed for on petitioner 


furnishing bond in the sum required by law. 
N. O., Oct. 27, ’83. 


’ 


(Signed) Ik. A. MONROE, Judge. 
Writ of Attachment. Issued 27th Octob: - LSS3. 
Civil District Court, State of Louisiana. 
C. GUMBEL 
2. ~No. 9662. 
Jos. DREYFUS. j 
200 (Civil District Court for the Parish of Orleans. 


The State of Louisiana to the sheriff of the parish of Orleans, Greet- 
i 


_— 


Whereas due proof has been made before the civil district court 
for the parish of Orleans by Cornelius Gumbel that Joseph Dreyfus 
is justly indebted to him in the sum of twenty-three thousand one 
hundred and eighty-four 4’, dollars, with legal interest from Octo- 
ber 24th, 1883, and that the said Joseph Dreyfus has mortgaged, as- 
signed, or disposed of, or 1s about to mortgage, assign, or dispose of, 
his property, rights, or credits or some part thereof with intent to 
defraud, «Xe. : 

Now, therefore, you are commanded, in the name of the State of 
Lo bislaha and ol the civil district court for the parish ot Orleans, LO 
Se] Z¢ and attach according to law and LO take 1nLo your possession the 
goods and chattels, lands and tenements, rights and Moneys, ellects 
and credits, of the said Joseph Dreyfus, if any you find in said 
parish, to the amount of what will suffice to discharge fo said debt 
an costs of suit, and that yeu give notice of this proceeding by 
lea Ing a copy thereof at the last place of abode of the said defend- 
uit, 1 in said parish, and causing a COpyV thie reot to be atlixed at 
the door of the parish church of said parish, and to make return of 
this writ and endorse thereon the manner in which you bave exe- 
cuted it before our court according to law. 

Clerk’s oftice, 27th dav of. October, 1885. 

(Signed) JAS. )). RANKIN, 
Deputy Clerk. 
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2()] f “lation. Issur (} (} tye ° 27th, LSS3., 


STATE OF LOUISIANA: 


Civil District Court for the Parish of Orleans, in the City of New 


Orleans. 


C. GUMBEL ) 
VS. » No. 9662, C’l D’t C’t. 
Joserpu Dreyrus. } 


To Mr. Joseph Dreyfus, New Orieans 

You are hereby summoned to comply with the demand contained 
in the petition, of which a copy accompanies this citation, or deliver 
your answer to the same in the office of the clerk of the civil dis- 
trict court for the parish of Orleans within ten days after the service 
hereof. 

Witness the Honorables A. L. Tissot, W. T. Houston, F. A. Mon- 
roe, N. H. Rightor, Henry L. Lazarus, judges of the said court, this 
27th day of October, in the year of our Lord 1555. 

(Signed) JAMES D. RANKIN, 
Deputy Clerk. 
Sheriff : Return to Crtation. 
Reeeived Oct. 50th, 1885, and on the 50th day of October, 
ISS3, I served a copy of the within citation and accompany- 
Diy Ing petition personally on Joseph Dreyfus, defendant herein. 
liet. same day. 


(Signed) JNO. E. SIEKFORT, D’ y Sh] 


Supple mental Pe fition and Interrogatories. Filed Octoher 29th, LSS3. 


C. GUMBEL 
Vs, -No. 9662 
Jos. Dreyrvs. J 
To the honorable the civil district court for the parish of Orleans : 
The supplemental petition of C. Gumbel respectfully represents— 
That he has obtained from the clerk of this honorable court a 
writ of attachment ordering the sheriff of this parish to seize and 
take into his possess]on the property, real and personal, rights, 
and eredits of defendant, Jos. Dreyfus, and cause to be made in the 
munner prescribed by law an amount sufficient to pay and satisfy 
the same, viz., twenty-three thousand one hundred and eighty-four 
3, dollars; and having good reason to believe that J. R. G. Pitkin, 
marshal of the United States district and circuit court for the east- 
ern district of Louisiana and fifth cireuit, third person, is indebted 
unto said defendant or has property ore ffeets In his possession 
903 or under ag poe belonging to said defend: an ts: 

Therefore | etitioner prays ‘that sald J. R. G: Pitkin, mar- 


—. 
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shal, &c., be made garnishee herein and ordered to answer under 
oath to accompanying interrogatories and, after all due and legal 
proceedings, condemned to pay the amount of said claim and costs, 


(Signed) BRAUGHN, BUCK & DINKELSPEIL, 
Attorneys for Petitioner. 


Interrogatories to be Answered Categorically, under Oath, in Writing, Ten 
Days from Service. 


Ist. Had you in your hands or under your control, directly or in- 
directly, at the time of the service of these interrogatories or at any 
time since, any money, rights, credits, or other property whatsoever 
belonging or due to the said defendant in attachment or in which 
he has or had any interest for the whole or for a part; and, if vea, 
what is the nature, description, and amount thereof,and is the same 
sufficient to pay or satisfy the full amount of said claim, or, if less, 
to what amount, you being asked and required to make a full dis- 
closure In relation to the same? 

2nd interrogatory. Were you not, at the time of service upon you 
of these interrogatories or since, directly or indirectly indebted or 
obligated unto the said defendant in attachment for anything or for 
any sum whatever, whether for yourself alone or together with 

others, in consequence of ai Ay sale or exchange or transaction 
204 ol any kind whatever, whether the same be due or to become 

due und whether the interests of said defendant in attach- 
ment be direct or indirect or be for the whole or a part only, or 
whether it be by bill, note, or otherwise; and, if yea, what is the 
nature, description, and amount thereof, and is the same sufficient 
to pay or satisfy the full amount of said claim and costs, or, if less, 
what amount, you being asked and required to meke a full and de- 
tailed disclosure 1n relation to the same” 

Srd interrogatory. Hlave you at any time since the service of notice 
of seizure in your hands herein made directly or indirectly unto or 
with the said defendant In attachment any payment or novation or 
compromise or arrangement or given him any note or written obli- 
gation or received from him, directly or indirectly, any receipt or ac- 
quittance ? And, if vea, state the nature, description, and amount 
thereof and the time, place, and circumstances of the same. 


(Signed) BRAUGHN, BUCK axnp DINKELSPIEL, Alt’ys. 
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Citation to Garnishee. Issued 29th October, 1888. 


, 


STATE OF LOUISIANA: 


205 Civil District Court for the Parish of Orleans, in the City of 


New Orleans 


C. GuMRBEL 
rs, No. 9662. 
Jos. DREYFUS. ( 


New ORLEANS, —, —. 
To J. R. G. Pitkin, marshal of the U.S. district and cireuit courts 
for the eastern district of Louisiana and fifth circuit, garnishee: 
You are hereby cited to declare on oath what property belonging 
to the defendant in this case you have in your possession or in what 
sum you are indebted to said defendant, and also to answer, in writ- 
ing, under oath, the interrogatories annexed to the supplemental pe- 
tition, of which a copy accompanies this citation, and deliver vour 
answer to the same in the office of the clerk of the civil district court 
for the parish of Orleans within ten days from the service hereof; 
otherwise judgment will be entered against you for the amount 
claimed by the plaintiff, with interest and costs. 
Witness the Honorable F. A. Monroe, judge of the said court, the 
29th day of October, in the year of our Lord, 1883. 
(Signed) JAMES D. RANKIN, 
Deputy Ci rk. 


Sheriti’s Return to Citation on Garnishee. Filed Oct. 80th, 1883. 


Received October 29th, 1885, and on the same day, month, 
206 and year, at 23 minutes past 1? is Ges served il COpV of the 
within citation and accompanying original and supplemental 
petition and interrogatories on J. R. G. Pitkin, marshal of the U.S. 
district and cireuit court for the eastern district of Louisiana and 
oth circuit, made garnishee herein, in person. 
Ret. same day. 


(Signed) WM. J. GRADY, D’y Sh’ff. 


Sheriff 8 Return lo Writ of Attachment. 


Received Oct. 27th, 1883, and on the 29th day of October, 1883, 
proceeded to execute this writ against the movable property of def’d’t, 
described more fully in my notice of seizure, when I found the said 
property in possession of the U.S. marshal, and by instructions of 
pl’ttl’s att’y placed my keepers on the sidewalk in front of said prop- 
erty, and kept them continually, both night and day, until Jan’y 
25th, ‘$4, when they were withdrawn by order of pl'vtf’s att’y; also 
made general seizure by garnishment in the hands of J. R. G. Pit- 


a 
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kin, marshal of the U.S. dis’t court. From said general seizure 
nothing has as yet come into my possession or under my control, and 
this return is made up to date for the purpose of enabling the clerk 
of this hon. court to complete a transcript of appeal. 


(S’g’d) WM. J. GRADY, Dy Sheriff. 
207 Notice of Seizure. Annexed to Sh'f ’s Return to Writ. 


New Orveans, October 27th, 1883. 


STATE oF LovIsIANA, Civ1IL SHERIFrR’s OFFICE, 
arish of Orleans ~ 


In the Civil District Court for the Parish of Orleans. 


(©. GUMBEL } 
vs. ' No. 9662 


Jos. DREYFUS. 


To Joseph Dreyfus, New Orleans: 

Please to take notice that by virtue of a writ of attachment issued 
in the above-mentioned suit I have seized and taken in my posses- 
sion all and singular the contents of the store number 23 Tchoupitou- 
las street. 

(Signed) WM. J. GRADY, D’y Sheriff. 


Sheriff’s Return to Notice of Seizuve. 


And on October 29th, 18835, at 1 a.m ,served a COPY of the within 
notice of seizure on Joseph Dreyfus, defendant herein, in person. 


(Signed) WM. J. GRADY, Dy Sheriff. 
OOS Notice of Ne zure On Garnishee. Anne. ed to Sh’'f’s Return to Wrat. 


STATE OF LovISIANA, CIvIL SHERIFF'S OFFICE, 
Pa igh ot (dri mns: 


In the Civil District Court for the Parish of Orleans. 


C. GUMBEL 
vs. - No. 9662. 
Jos. Dreyrus. } 


New OrxeEAnNS, Oct. 29th, 18853. 
To J. R. G. Pitkin, marshal of the U. S. cireuit court for the fifth 
circuit and eastern district of Louisiana, N. O., garnishee: 

Please to take notice that -by virtue of a writ of attachment issued 
in the above-mentioned suit I seize in your hands all the goods, 
chattels, lands, tenements, rights and credits, moneys, effects, bills of 
exchange, promissory notes or property of any kind which you may 
now or hereafter have in your possession or under your control be- 
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longing tothe defendant, Joseph Dreyfus, which you will hand over 
to me. : 
(Signed.) WM. J. DRADY, 
Deputy Sheriff. 


sy 8 . r> . . ’ e 
Si if § foeturn {0 ko CUO Notice. WC. 


And on October 29th, 1SS3, at 25 minutes past 12 a. m., served a 
copy of the within notice of seizure on J. Kt. G. Pitkin, marshal of 
the circuit court of the eastern district of Louisiana, and the 

209 ~~ district court, Sth circuit, in person. 


(Signed.) WM. J. GRADY, D’y SUF. 


Keception oft Pith in. Marshal, WC. Kiled Nove mbe g ith, 1SS8. 
Civil District Court, &e. 


UC, GUMBEL  ) 
vs. No. O60. 

Jos. Dreyrus ) 

And now comes J RG. Pitkin, marshal of the United States NC., 

cited herein as garnishee, and for exception says that in’ his 

said capacity this honorable court is without: jurisdiction to make 

him garnishee herein. 


Wherefore he prays that he be dispensed from answering the 


9 


interrogatories served on him in his said capacity; that this excep- 
tion be maintained and said garnishment proceedings dismissed, 
with hits reasonable allowance for fees of attorney necessarily Cihi- 
ployed herein and for other costs. Ile prays also for all general 
reiiel, 

(Signed. ) CHAS. S. RICE, Of Counsel. 


Ord: Te 
Let the exceptor be excused from answering the interrogatories 
accompanying garnishment proceedings herein, pending fore- 
210 =going exception. 
New Orleans, La., November 7th, 1883. 
(Signed.) W. T. HOUSTON, Judge. 
d). torudl 
Extract from the Minutes of Division “ B,’ November 12th, 1883. 
Present: Hon. W. T. Houston, jud 
Civil District Court. 
C. GUMBEI 
vs. >No. 9662, Division “ B.” 
Joseru Dreyrvs. } 


On motion of Braughn, Buck and Dinkelspiel, of counsel for 
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plaintiff, and on showing to the court that, though duly cited herein, 
the defendant has failed to answer— 

It is ordered by the court that judgment by default be entered 
against said defendant. 


Motion to Dissolve. Filed Novw’r 13th, 1883. 
Civil District Court. 


C. GUMBEL 
Us. » No. 9662, Division “ B.” 
JOS. Dreyrus. } 


211 Defendant moves for a rule on plaintiff to show cause, Fri- 

day, November 26th, 18838, why attachment herein should 
not be dissolved. Defendant moves to dissolve attachment herein 
made on following grounds: 

Ist. Because the affidavit for attachment is defective, insufficient, 
and not such as is required by law. 

2nd. Because the allegations of plaintiff are too vague to authorize 
an order for issuance of writ of attacliment 

od. Beeause these allegations are false. 

Wherefore defendant prays that attachments herein made be dis- 
solved. 

He avers the action of plaintiff in causing attachment was wrong- 
ful, and has damaged him in the sum of two-handred ynd fifty dol- 
lars, special damages for counsel tees, and in the sum of five thousand 
dollars, general damages, for which sum he prays judgment in solido 
against plaintiff and their sureties on bond given for attachment. 
lle prays that said rule be made returnable on a day fixed by court, 
and that plaintiff be notified. 

(Signed) JOSEPH DREYFUS. 


Judai nt. he nile red Nov 9 L6th, l SS5. 
Civil District Court, Parish of Orleans. 


C. GUMBEL 
Us. » No. 9662. 


JosePpH DREYFUS ) 


212 On motion of Braughn, Buck and Dinkselpiel, of counsel 

for plaintiff, an on producing to the court due proof in sup- 
port of plaintiff’s demand, and the law and the evidence being in 
favor of the plaintiti— 

It is ordered, adjudged, and decreed that there be judgment in 
favor of the plaintiff, Cornelius Gumbel, and against the defendant, 
Joseph Dreyfus, for the sum of twenty-three thousand one hundred 
and eighty-four dollars & 37,5, with legal interest thereon from Oc- 
tober 24th, 1883, until paid, with lien and privilege on the property 
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herein attached, and that plaintiff’s claim be paid by preference 


over and above. all other creditors, with costs of suit. 
Judgment rendered on November 16th, 1883. 
(Signed) W. T. HOUSTON, Judee. 


Motion to Fix Exception. Filed Dec. 5th, 1883. 


C. GUMBEL ( 

vs. No. 9662, Division “ B.” 

Jos. Drevrus. } 

On motion of Braughn, Buck, and Dinkelspiel, att’'ys for the 

pl’t'tl, it is ordered by the court that the exception of J. R.G. Pitkin, 

garnishee herein, be fixed for trial on Friday, Dec. 14th, 1889, at 11 
a. m., and counsel notified thereof. 


Fiert Facias. Issued December Sth, 1884. 
213 STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


C, GUMBEL ! 
Us. No. 9662. 
JOSEPH Daerrvs. | 


State of Louisiana to the sheriif of the parish of Orleans, greeting : 

We command you that by seizure and sale of the property, real 
and personal, rights, and credits of defendant, Joseph Dreytus, 
in the manner prescribed by law, you cause to be made the sum of 
twenty-three thousand one hundred and eighty-four dollars and 
‘yy, With legal interest thereon from October 24th, 1883, until paid, 
with lien and privilege on the property herein attached, and that 
plaintiff’s claim be paid by preference over and above all other 
creditors, and also the sum of thirty-nine ;4°, dollars, costs, as well 
as your own costs and charges, to satisfy a judgment rendered 
against the said defendant, Joseph Dreyfus, in our civil district court 
for the parish of Orleans, on the 16th day of November, 1883, in 
favor of plaintiff, C. Gumbel, and how you shall have executed this 
writ you make return to our said court within seventy days, ac- 
cording to law. 

Witness the Honorables A. L. Tissot, W. T. Houston, F. A. Mon- 
roe, N. H. Rightor, Henry L. Lazarus, judges of our said court, this 
5th day of December, in the year of our Lord 1883. 

(Signed) JNO. T. FITZGERALD, 
Deputy Clerk. 


214 Sheriff's Return to Fieri Facias. 


Received Dee’r 5th, 1883, and levied this writ on the property 
already under seizure and notified defendant of my seizure, as will 
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more fully appear from reference to the notice of seizure, with the 
returns thereon, which are hereto annexed and made part, and on 
January 25th, 1884, said movable seizure was released by order of 
pl’t ffs att’y. 


Notice of Seizure, Marked “A.” Annevxed to Sh’f’s Return. 
STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


C. GUMBEL 
Us. - No. 9662. 
Josernu Dreyrvs. } 


SHERIFF'S Orrick, PARISH OF ORLEANS, 
New Orveans, December 5th, 1883. 
To Joseph Dreyfus : 

Take notice that I have seized and in three days from the service 
hereof shall proceed to advertise and sell according to law all and 
singular the contents of the store No. 33 Tchoupitoulas street, in 
this city, to pay and satisfy the writ issued in this case, say the sum 
of $23,184.37 with interest and costs, unless the same Is Imme- 
diately paid. 

(Signed) WM. J. GRADY, 
Dep uty Sheriff. 


215 Return On Reverse of Notice. 


And on December 6th, 1883, I served a copy of the within no- 
tice of seizure personally on Joseph Dreyfus, defendant herein. 
(Signed) J. E. SICKFORT, 
Deputy Sheriff. 


And the delay within which this writ is made returnable by law 
having expired, I make this my return, still maintaining my seizures 
herein made in full force and effect. 

And at the time of returning this writ I requested the clerk of 
this honorable court to furnish me with a copy of the same, to- 
gether with all my proceedings thereon endorsed according to law. 

No other property found after due demand made of plaintiffs at- 
tornevs and defendant herein. 

Costs and charges herein still due. 

Sheriff's fee for this writ, $2.00. 

Returned February 12th, 1884. 

(Signed) ERNEST RICKER, 
Deputy Sheriff. 
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Rule on J. R. G. Pitkin for Contempt. Filed December 6th, 1883. 
216 Extract from the Minutes of Division “ B,” Dec. 6th, 18853. 


Present: Hon. W. T. Houston, jud 


Le. 
Civil D't Ct. 


C. GUMBEL 
No. 9662, Division Bb. 


i's 


Joseru Dreyerus. J 


Qn motion of Braughn, Buck and Dinkelspiel, attorneys for the 
plaintiff, and on suggesting to the court that a writ of attachment 
was herein issued on October 27th, 1885, and on October 29th, 
IS883, executed by the sheriff of this parish by service upon the 
defendant and by seizure of his stock of goods contained in the 
store No. oe ‘TPchoupitoulas street: that said stock has been ih the 
custody of said sheriff, through his duly appointed keeper, since 
said date; that on December 5th, ’83, the judgment previously ob- 
tained by mover against the defendant, with hen and privilege 
upon the property attached, having a writ of fieri facias, issued and 
was executed by said sheriff by an additional seizure on said stock 
of goods ; 

On further suggesting that one J. R. G. Pitkin, of this city, is 
obstructing the sheriff in his peaceable possession of said property 
and interferes with lis control thereof— 

It is ordered by the court that said Pitkin do show cause on the 
l4th day of December, 1883, at 11 a. m., why he should not desist 
from interference with the sheriff in the custody of said property 
or be punished for contempt of this honorable court in obstructing 
the execution of its orders and judgments. 


She if} 'g Return lo Rul for ( onte pep. 


Received Dec. L0th, 1883, and on the same day, month, and year 
| served a copy of the within rule personally on J. R. G. Pitkin, 
herein named. 

Ret. same day. 

(S’g'd) P. A. McINTYRE, 
Dp'y She riff. 


Rule Od ei F Cy. P thin. Marsh 1]. ele. ef als. Filed Dee nabe ¢g L7th, 
ISS3. 


(. GUMBEL 
i's. -No. 9662, Division “ B.” 
Jos. Drreyrus. } 


On motion of Braughn, Buck and Dinkelspiel, attorneys for 
plaintill, aud ou suggesting to the court that a writ of attachment 
? 
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issued herein on the 27th of October, 1883, was executed by seiz- 
ure of the property of the defendant, especially of contents, fixt- 
ures, stock of goods and merchandize, &c., contained in store No. 


on 


353 Tchoupitoulas street, which seizure was effected on October 29th, 


That subsequently in due course of proceeding a judgment was 
| rendered in favor of mover against the defendant, maintain- 
218 ~=ing the attachment, with privilege and right of preference 

on the property attached. 

That on the fifth day of December, 1883, said judgment having 
become final, a writ of fi. fa. was issued and the sheriff of this court 
directed to again seize the property seized and held under the 
seizure made on the writ of attachment to satisfy said judgment, 
and the said sheriff did again under said writ of fi. fa. seize said 
property. 

That he has ever since the execution of the said writ of attach- 
ment held same under the seizure then made,and latterly under 
both it and the seizure made in execution of the writ of fi. fa. 

Mover further suggests that the sheriff of this honorable court is 
about to further execute said writs of fi. fa. by the sale of the prop- 
erty seized, but is obstructed therein by various reasons: Deputy 
marshals of the circuit court of the United States in and for the fifth 
circuit and eastern district of Louisiana and by the marshal of 
said court, J. R. G. Pitkin, who claim and pretend to hold said 
property and refuse said sheriff the full and free control, possession, 
and disposal thereof, under his writs, under and by virtue of a seizure 
or seizures made or pretended to have been made by him or them, 
said marshai and deputy marshals, in the execution of said writs of 
attachment ‘issued from said circuit court at the instance of the fol- 
lowing-named parties, to wit: 

Krebs and Speis, T. Altschul & Co., B. Dreyfus & Co., Maddux, 
Hobart and Co., William Adler, Corning and Co., C. Lazard, Elias 

Block & Sons, H. Weiller & Co., C. Anduran & Co., Lachman 
2919 and Jacobi, A. Gunther and Co., Edmond Dubois, Fairbanks 

and Duenwig, Freiburg and Workum, D. M. Statleker & Co., 
LL. Bamberger & Co., John Osborn, Son & Co., Arpad, Haraszthy & 
Co., H. A. Batjer & Co., 8. Jacobi & Co., Stege and Reuling, and 
Hoftheimer Bros. 

And on further suggesting that at the time of the issuance of 
said alleged writs of attachment from the said circuit court the 
property upon which said marshal and deputies levied or attempted 
to levy and seize was already, under the seizure made by the sheriff 
as hereinabove set forth, in the custody of said sheriff, as hereinabove 
set forth, in the custody of said sheriff and the jurisdiction of this 
court, and no seizure thereof could be made in the manner attempted 
by the United States marshal. 

And further suggesting, even if* such seizure could be made and 
was made, that same was subsequent in point of time and execution 
to the seizure effected by the sheriff of this honorable court, and 
that to this court as first vested with jurisdiction over the property 
seized appertains the duty and power to regulate the effect of said 
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and all subsequent seizures and distribute proceeds of the property 
when sold; further suggesting that the defendant has suspended 
business, is actually insolvent, and the property seized is insufficient 
in value and amount to pay and satisfy all writs issued against said 
defendant and his property; that at the same time with the writs 
herein and before any seizure of the said marshal was made or at- 
tempted under said writs from said circuit court seizures under at- 

tachments issued from this court were made in the suits of 
220 8S. Gumbel & Co. vs. Joseph Dreyfus, No. 9663, and Simon and 

Loeb vs. Jos. Dreyfus, No. 9664, of the docket hereof, and said 
property seized is insufficient to satisfy these writs : 

It is ordered that J. R. G. Pitkin, marshal of the circuit court of 
the United States for the fifth circuit and eastern district of Louisi- 
ana,and Krebs and Speis, T. Altschul & Co., B. Dreyfus & Co., 
Maddux, Hobart & Co., William Adler, Corning and Co., C. Lazard, 
Elias Block & Sons, H. Weiller & Co., J. Anduran & Co., Lachman 
and Jacobi, A. Gunther and Co., Edmond Dubois, Fairbanks and 
Duenwig, Freiburg and Workum, Isaac Hays, D. M. Stadeker and 
Co., L. Bamberger 1 % Co., John Osborn, Son and Co., Arpad, 
Haraszthy & Co., H. A. Batjer & Co., 8. Jacoby & Co., Stege and 
Reuling, and Hoffheimer Bros., said attaching creditors, do show 
cause on Friday, the 21st of December, 1853, at 11 o’clock a. m., 
why the property seized under the attachment issued in this cause 
and the suits of S. Gumbel & Co. vs. Jos. Dreyfus, No. 9663, and 
Simon and Loeb vs. Jos. Dreyfus, No. 9664, civil district court, should 
not be sold (or a sufficient amount thereof to satisfy said writs), the 
rank of the attaching creditors determined, and the proceeds of sale 
distributed accordingly; and it is further ordered that S.Gumbel & 
Co., Simon and Loeb, A. Lehman and Co., Bassetti and Xiques, and 
I. H. Gato, attaching creditors in this court, be notified and made 
parties hereto. 


Endorsement on reverse of foregoing rule on Pitkin, &e: 
Service accepted Dec. 17th, 1883. 
221 (Signed) Ernest T. Florance, 
Att’y for Krebs and Speis. 
Att y for Mad lux, Hobart & Co. 
“ T. Altschul & Co. 
« “ B. Dreyfus & Co. 
“«  “ L. Bamberger & Co. 
«  « 21D. W. Stadeker & Co. 
" “ FE. H. Gato. 
(Signed) Leovy and Kruttschnitt, att’'ys for Bassetti and Xiques, 
(Signed) Geo. H. Theard, att’y for Osborn, Son & Co. 
(Signed) John M. Bonner, for Elias, Block & Son. | 
(Signed) Merrick, Foster and Merrie ‘k, for Stege & Reuling. 
(Signed) Joseph P. Hornor and F. W. Baker, for H. A. Batjer & 
Co., A. Gunther & Co., Lachman and Jacobi, J. Anduran & Co. 
(Signed) D. C. and L. L. Labatt, att’ys for S. Jacobi & Co., HL. 
Weiller & Co. 
(S’o'd) A. Lehman:and Co., for Dufour. 
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(S’g’d) Chas. S. Rice, att’y for Corning & Co. and Freiburg «& 
Workum. | . 
222 (Signed) T. Gilmore and Sons, for W. Adler and C. Lazard. 
(Signed) A. B. Philips, att’y for E. Dubois and Fairbanks 
& Duenwig. 
(Signed) Huntington & Dufour, att’ys-at-law. 
(Signed) Braughn, Buck and Dinkelspiel, for S. Gumbel & Co. and 
Simon and Loeb. 


Sheriff’s Return to Rule, &c. 


Received December 17th, 1883, and on Dec. 17th, ’83, I served a 
copy of the within rule on J. R. G. Pitkin, marshal, &c., in person. 
Ret. same day. 
(Signed) P. A. McINTYRE, 
D py Shi ff. 


And on December 17th, 18835, I served a copy of the within rule 
on Hoffheimer Bros., through George Denegre, one of their attorneys, 
in person. 

Ret. same day. 

(Signed) P. A. McINTYRE, 
Deputy Sheriff. 


Exception to Jurisdiction. Filed Janwary 4th, 1884. 
220 _ Civil District Court for the Division B. 


S. GuUMBEL & Co. ) 
v2. ? 


JOSEPH DREYFUS. } 


Now into court, through undersigned counsel, — the firm of Stege 
and Reiling, made defendants herein on tle rule taken by 8. Gum- 
bel & Co. to show cause why the property of Joseph Dreyfus, and 
especially the contents, fixtures, stock of goods, merchandise, &c., 
contained in store No. 33 Tchoupitoulas street and pretended and 
alleged bv said 8S. Gumbel & Co. to have been seized through the 
civil sheriff on 29th October, 1853, and to have been executed and 
levied upon under a writ of fier’ facias by said officer on 4th day of 
December, 1883, should not be sold and the rank of attaching cred- 
itors determined and the proceeds of sale distributed. 

And, without answering said rule, excepts to the jurisdiction of 
this honorable court and holds that it is incompetent to either sell 
the property or determine the rank of the attaching creditors or dis- 
tribute the proceeds of said property for the reason that the said 
property was in the hands of the’U. 8. marshal, under attachment 
issuing by order of the judge of the circuit court of the United States 
for the eastern circuit of La., at the time of said pretended seizure by 
the civil sheriff. 

(Signed) MERRICK, FOSTER & MERRICK. 
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Rul and Kaception Continued Inde finitely. 


? 


Ixtract from the Minutes ef Div. B. 


224 I'ripay, January 14th, 1884. 


Present: Hon. W. T. Houston, judge. 
©’] D’t C’t, Parish of Orleans. 


C. GUMBEL 
US, > No. 9662. 
Jos. DREYFUS. j 


The rule and exception herein fixed for this day was, by consent 
of counsel, ordered to be continued indefinitely. 


Judgment. 
Civil D’t Ct. 


S. GUMBEL AND Co. 
Us. >» No. 9663, Division “ ©.” 
Joseru Dreyrvus. J 


On motion of W. O. Hart, Esq., attorney for plaintiff, and on pro- 
ducing due proof of their demand and the law and the evidence being 
in their favor— | 

It is ordered, adjudged, and decreed that the judgment by default 
herein entered on the 10th instant be now confirmed and made final, 
and accordingly that there be judgment in favor of plaintiffs, 8. 
Gumbel & Co., and against defendant, Joseph Dreyfus, for the full 
suin of two thousand dollars, with eight per cent. per annum inter- 
est thereon, from judicial demand, until paid, and costs of suit, to- 

gether with lien and privilege on the property attached. 


225 Judgment rendered November 14th, 1883. 
Judgment signed November 19th, 1883. 
(Signed) kr, A. MONROE, Judge. 


Judgmeit. 
Civil Dist. C’t. 


SIMON AND LOEB ) 
Us, No. 9664, Division A. 
JOSEPH DREYFI s. 


On motion of Max Dinkelspiel, Esq., att’y for plaintiffs, and on 
producing due proof in support of said plaintiffs’ demand, the law 
and the evidence being in favor of said plaintitfs— | 

It is ordered, adjudged, and decreed that there be judgment in 
favor of plaintiffs, Simon and Loeb, and against defendant, Joseph 
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Dreyfus, for the sum of eighty-eight hundred and seventy-seven +4, 
dollars, with legal interest from September 6th, 1883, until paid, 
with lien and privilege on the property attached herein, and prefer- 
ence over and above all other creditors, costs herein to be paid by 
defendant. 

Judgment rendered November 16th, 18883. 

Judgment signed November 21st, 1883. 

(S’g’d) A. L. TISSOT, Judge. 


226 Certificate. 
STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


I, James T. Clark, clerk of the civil district court for the parish 
of Orleans, do hereby certify the foregoing forty ( i()) Dupes Lo 
contain true and correct copies of the petition, affidavit, bond, 
statement and order for attachment, writ of attachment and sheriff’s 
return thereon, citation to defendant and sh’ff’s return thereon, 
supplemental petition and interrogatories and citation, with sheriff's 
return thereon, exception of J. R. G. Pitkin, and order, default, mo- 
tion to dissolve, judgment, motion to fix, exception, flert facias and 
sheriff’s returns thereon, rule on J. R. G. Pitkin for contempt and 
sheriff’s return thereon, rule on J. R. G. Pitkin, marshal, &c., and 
return thereon, exceptions Lo jurisdiction and rule, and exception 
continued indefinitely had in the cause entitled C. Gumbel vs. Joseph 
Dreyfus, No. 9662 of the docket of the civil district court for the 
parish of Orleans, and also a true copy of the judgment rendered in 
the cause entitled 8S. Gumbel & Co. vs. Joseph Dreyfus, No. 9663 of 
the docket of the civil district court for the parish of Orleans, and 
the judgment rendered in the cause entitled Simon and Leob vs. 
Joseph Dreyfus, No. 9664 of the docket of the civil district court for 
the parish of Orleans. 

In testimony whereof I hereunto set my band and affix the im- 
press of the seal of this hon. court, at New Orleans, La., on this 

lith day of March, in the year of our Lord one thousand 
227 ~—Ss eight hundred and eighty-four, and in the 108th of the Inde- 
pendence of the United States. 
| SEAL. ] (Signed) JAS. T. CLARK, Clerk. 


228 Testimony of Joe Morris. 


Sworn and examined on behalf of plaintiffs 


By Mr. PHi.vips: 


@. You reside here in the city, sir? 

A. I do. 

(). What kind of business do you follow: 
A. Private watchman. 

Q. At whose place? 

15—228 
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A. On Deeatur street between Custom-House and Bienville. Mr. 
Dubois, Mr. Walshe, and numerous stores | have now. 
Q. Did you see any goods coming down here on Saturday night? 


Counsel for defendant and intervenor objects to the question as 
being leading. 


A. I did. 

Q. Do you recollect the date of the month ? 

A. No, sir. 

@. You know where these goods went to ? 

A. No, sir. 

Q. You know where these goods went to? 

A. In the store. 

®. What store? 

A. Meyer Weil’s. 

(). Did they come in by the front or back way ? 

A. Through Clinton street and Decatur street. 

(. both ways? 

A. Both ways. 

(). You know the number of floats that came there? 
229 A. No, sir. 
Q. Do you know what time of night it was they came 

there? 

A. My judgment is about one o'clock. 

Q. One o'clock at night? 

A. Sunday morning. 

(). Did you see any goods arrive there Saturday night? 

Counsel for defendant and intervenor objects to the question as 
being leading. | 


A. No, sir. 
Q. Did you see any officers following these floats that you speak 
of that night ? 


Counsel for defendant and intervenor objects to the question as 
! being leading. : 


A. No, sir. 
Q. You know what these floats had on ? 
A. Goods on them. 
Q. Just state. I cannot speak everything. 
A. Barrels, boxes, and baskets. 
(). General merchandize ? 
A. Yes, sir. 
Q. Do you know Mr. Meyer? 
\. Meyer Weil? 
). Yes, sir. 
A. Yes, sir. I have been watching for him. 

Q. Did you see Meyer Weil any time that evening or morning at 
and, two, or three o'clock ? 

A. I didn’t in the evening at one o'clock. 

250 Q. You saw him that evening ? 


* 
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A. Yes, sir. 
Q. What evening is that you speak of ? 
A. Saturday evening. 

Q. Did he say anything to you Saturday evening ? 

A. Told me there was some goods coming in the store between 
twelve o’clock and daylight; told me that he or his son would be — 
to open the doors for the goods to come in the store. 

Q. Did you have any conversation with him at one o'clock ? 

A. No, sir. ’ 

Q. Did you see him there at one o’clock ? 

A. I seen him in the office writing. 

(). At one o’clock in the morning ? 

A. Yes, sir. 

Q. Did you see any one in there with him at one o'clock ? 

A. No, sir; there was no one in the office but himself? 

Q. You say that’s the time the goods arrived, between twelve and 
one o'clock ? 

A. About that time—about one o’clock—l was walking the beat; 
according to my judgment it must have been about one o'clock. 

Q. You know what month it was in that you speak of here? 

A. No; I don’t remember; I didn’t pay attention to the month; 
don’t recollect that. 

Q. What conversation did you have with Meyer Weil in regard 
to these goods that were coming? 

A. He told me that he or his son would be there after twelve (12) 

o'clock ; that there were some goods coming in the store be- 
23 tween twelve o'clock and daylight; he wasn’t positive what 
time. 

©. What else did he say ? 

A. That’s all he said. I told him it was all right. 

Counsel for defendant and intervenor objects to this testimony as 
heing a conversation out of the presence of Mr. Ermann or any 
other person interested in this case. 


. You stated in your testimony once before that Meyer Weil told 
you goods were coming in the store; that you were not to pay any 
attention to these goods. 

Counsel for defendant and intervenor objects to the question as 
leading and as being suggestive. 

Q. I want to refresh your memory. Had you had any conversation 
outside of what you have already given ? 

A. Mever Weil told me he would be there, he or his son; that 
there would be some goods coming in the store between twelve o'clock 
and davlight ; he wasn t positive, but that was none of Iny business. 
I told him it was not as long as he was in the store ; that’s what I 
told him. I didn’t know where the goods were coming from or who 
they belonged Lo. 

(). Did you or not make reply you didn’t care how much goods 
came In, but that none should fo out? 

A. No, sir; | told him it was none of my business what goods 
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would come in or go out as long as he was there or his son; all I 
was employed there — was to watch the store. 
Q. Do you know the number of drays or floats that came there? 
A. No, sir; I do not. 
(). (‘an you give us about how many ‘4 
232 A. Well, I didn't stop there to look. There was about 
three, I believe, I seen in the front—on Decatur street—and 
about the same amount on Clinton street I seen when making my 
round. I never stopped. 
Q. Was Meyer Weil there in the store all the time while the drays 
and floats were there? 
A. Yes, sir. 
(. Did vou see Meyer Weil on Saturday night there? 
A. I did, sir. 
(. What time? 
A. Must have been about seven or half past seven o'clock. 
(). How tate did he remain? 
A. Until about nine o'clock. 
). See any goods come there Saturday night? 
\ No, sIr. 
Q. You say he stayed there until nine o’clock ? 
\. About nine; half past eight or nine. 
). Then eame back at one o'clock ? 
A. A little after twelve. It was one o'clock I saw the floats. 
(). That’s the time vou saw the floats or drays on both sides—at 
the back and at the front? 
A. Yes, sir. 


Cross-examination by Mr. BRowNeE: 


(). Are you sure there were more than three floats altogether? 


The testimony of all the other witnesses is‘ they had about three 
floats altogether. 

A. There were more than that on both sides of the street. 1 was 

making my round. I didn’t count them. I seen floats un- 
2353 loading on Decatur street and some on Clinton street. 
(). Are you positive there were more than three? 

A. Yes, sir. 

(). llow many are you positive there were—more than three? 

A. I couldn’t tell. 
(). Are you positive there were four? 
A. Oh, ves, sir. 
). Are you positive that there were five? 
A. Well, no, sir; I could not swear to that. 
). Who was present when Mr. Weil had this conversation with 


A. Nobody. I was making my round when he called me in; 
said he told me that so [T would know it was him in the store. 

(). Where did this conversation occur with him ? 

A. Right in the store. 

(). What time? 
About seven or half past seven o'clock. 
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Q. What night? 

A. Saturday night. 

Q. That’s all the conversation you had with him? 
A. Yes, sir. 

Q. You had nothing more with him? 

A. No, sir. 


Counsel for defendant and intervenor waives any further cross- 
examination of this witness, reserving, however, all legal exceptions 
to his testimony except as to manner and time of taking. 


234 The Records in the Case of H. Weiller & Co. vs. Jos. Dreyfus de #7. 
Weiller & Co. vs. Jos. Dreyfus, No. 10371. 


Petition for sequestration. Filed Oct. 29, 18883. 


To the honorable the judges of the circuit court of the United States 
for the 5th circuit and eastern district of Louisiana: 

The petition of H. Weiller & Co., a commercial firm composed of 
Herrmann Weiller and Henry Fernberger, both citizens of the State 
of Pennsylvania and residents of Philadelphia, with respect repre- 
sents— 

That Joseph Dreyfus, a citizen of Louisiana and resident of New 
Orleans, is justly and truly indebted unto pet’r in the sum of 
twenty-six hundred and forty-six 5 —, with 5% int. from judicial 
demand until paid, for this, to wit: 

That pet’r is owner and holder of a certain promissory note, dated 
New Orleans, Sept. Ist, 1883, for $2,646.95, at 4 months after date, 
to pet’r’s order, for value received. Now, pet’ralleges that although 
said note is not due def’t has failed and his store and its contents 
have been seized by numerous creditors in this hon’ble court, and 
pet’r fears and has good cause to fear that def’t will part with, con- 
ceal, or dispose of the property, goods, and merchandize sold to 

him by pet’r in order to defraud him during the pendency 
235 of the suit. 
Pet’r alleges that among his stock still in store there remains 
a part of the whiskey sold by pet’r in their original packages and 
with identical marks, and that they ean identify and point them 
out, and pet’r desires they should be sequestered and sold separate 
and apart in order to preserve his lien and privilege as vendor ac- 
cording to the law of Louisiana. 

W herefore, the premises, affidavit, and bond considered, pet’r prays 
for a writ of sequestration ordering the marshal to seize, set apart, 
sell, and keep the proceeds separate, subject to the order of court ; 
that said Joseph Dreyfus be cited to appear and answer, and after 
due proceedings had pet’r have judgment for $2,646.95, with 5% 
int. from judicial demand till paid ; that the sequestration be main- 
tained, with lien and privilege on the proceeds of the property, goods, 
and effects so identified, to be paid by preference over and above atl 
other creditors, and for costs and for general and equitable relief. 


(Signed) D. Cc. & Li L,. LABATT. 
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transfer thereon, which bond was signed by A. Ermann as principal 
and Meyer Weill as surety in the sum stipulated therein, and which 
bond was duly returned into this hon. court on the 7th Nov’b’r, 
1883. Ret’d Nov’b’r 15, 18853. 
(Signed) ES. WURZBURGER, 
Dy Marshal. 


Notice of Seizure. 
U.S. Cireuit Court, Eastern District of Louisiana. 


H. WrEILLER & Co.” 


8. » No. 1037 
JOSEPH DREYFUS. } 


To Joseph Dreyfus, Meyer Weill & Co., 34 Decatur St. : 

You are hereby notified that by virtue of a writ of sequestration, 
issued out of the above-named court in the above entitled and ltimMn- 
bered suit and to me directed, I have this dav seized and taken into 
my possession the following-deseribed property Lo pay and satisty 
the said writ, amounting to the sum of $— or thereabouts: 


Description of property. 


Ten barrels of whiskey, numbered as follows, to wit: _ 
- i 
$4 161401 76140 
t03) TEHSUG? FHL8 669 
241 now in the premises No. 54 Decature street, city of New Or- 
leans, occupied by Mayer Weill & Co., New Orleans. 
Oct. 29th, 18838. 
(Signed) KE. S. CURRY. 
Dy U/ S. Marshal. 


iM hurn. 


On Oct. 29th, 1883, I served a copy of the within notice of seizure 
on Joseph Dreyfus, defendant, by handing the same to him in per- 
son in the city of New Orleans. 

(Signed) DAN. A. ROSS, 
Dy O) S. Marshal. 


On Oct. 29th, 1885, [ served a copy of the within notice of seizure 
on Meyer Weill & Co. by handing the same to Meyer Weill, of said 
firm, in person,in the city of New Orleans. 

(Signed) KE. 5S. CURRY, 
Dy U.S. Marshal. 
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Citation Issued to Joseph Dreyfus. 


Unitep STATES OF AMERICA. 
Eastern District of Louisiana, | 


242 ~=Circuit Court of the United States, Fifth Cireuit and Eastern 
District of Louisiana. 


H. Wettter & Co. ) 
vs. No. 10371. 
Josern Dreyrvus. } 


The President of the United States of America to Joseph Dreyfus: 


You are hereby summoned to comply with the demand contained 
in the petition, of which a copy accompanies this citation, orto deliver 
your answer to the same in thie office of the clerk of the cireuit 
court of the United States, fifth circuit aud eastern district of Lou- 
islana, in the city of New Orleans, in ten days after the service 
hereof, which delay is increased one day for every ten miles your 
place of residence is distant from New Orleans, the place where the 
court is held. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States of America, at the city 
[ SEAL. | of New Orleans, this 29th day of October, A. D. one thou- 
sand eight hundred and eighty-three, and of the Independ- 

ence of the United States of America the 108th year. 


Teste: (Signed) Fr. A. WOOLFLEY, Clerk. 


Marshal's Return 


243 Received Nov. 1, 1885, bv the U.S. marshal, and on the 
2d day of November, 1883, | served a true copy of the within 
citation and accompanying plaintiff’s petition on the defendant, 
Joseph Dreyfus, by handing the same to him in person in the city 
of New Orleans. 
(Signed) J. R. G. PITKIN, 
U.S. Marshal, E. D. of La., 
By DAN. A. ROSE, 
Dy U.S. Marshal. 
Returned same day. 
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the defendant, to wit, ten barrels of whiskey, marked 
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Motion and Order to Release. 
Extract from the Minute Book, November Term, 1883. 


New Or.eEAns, ‘Turspay, November 6th, 1883. 
Court met pursuant to adjournment. 
Present: Hon. E. C. Billings, district judge. 


Hl. WEILLER & Co. ) 
Vs. No. 10371. 
JosepHo DREYFUS. if 


On motion of Singleton, Browne & Choate, attorneys for Abra- 

ham Ermann, intervenor and 3rd opponent in each and all of the 

above-entitled cases, and upon suggesting to the court that, 

244 as pledgee of the property sequestered by the marshal and 

nov. in his custody, — is entitled to have the property sequest- 

ered in each case delivered to him and the writ of sequestration re- 

leased upon movers giving bond in each case for the value of the 

property sequestered, and that an appraisement of the property se- 

questered in each case is necessary in order to ascertain the amount 
of the bonds to be given— 

It is ordered that the movers herein be allowed to bond the prop- 
erty sequestered in each of the causes Nos. 10380, 10367, 10378, 
10371, and 10374 of the docket of this court upon executing and de- 
livering to the marshal in each cause a bond, with good and solvent 
surety, conditioned according to law, in the respective sums, the value 
of the property sequestered in each case as shall be found to be the 
value thereof by the appraisers to be appointed. 

And it is further ordered that K. Loew and J. A. Charbonnet be 
appointed and sworn appraisers in said causes to appraise the prop- 
erty sequestered in each cause. 


Petition of Intervention and 3rd Opposition of A. Ermann. Filed Nov. 
6th, 1883. 


U.S. Cireuit Court for the Eastern District of Louisiana. 


H. WEILER &«& Co. ) 
vs. . No. 10371 
J. DREYFUS. 


245 To the hon.the judges of the cireuit court of the United States 
for the eastern district of Louisiana: 
The petition of intervention and third opposition of Abraham 
Ermann, who resides in Morgan City, Louisiana, respectfully shows— 
That in the above entitled and numbered suit the United St: ces 
marshal of this district, under and by virtue of a writ of sequestra- 
tion, has sequestered and taken into his possession, in the warehouse 
of one Meyer Weil, the following-deseribed property ius belonging Lo 
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Now, your intervenor and third opponent shows that on the 29th 
day of October, 1883, your petitioner advanced to one L. Meyer the 
sum of fifteen thousand dollars,in evidence where- the said Meyer 
executed, signed, and delivered his three promissory notes, each being 
dated October 29, 1883, for thesum of five thousand dollars each, and 
payable respectively 40, 60, and 75 days after date, with eight per 
cent. interest from maturity ; and to secure the payment of said notes, 
principal and interest, the said Mever did, by a clause in each of said 
notes and the endorsement of certain warehouse receipts, five in num- 
ber, and delivery of the same to your petitioner, pledged the said ten 
bairels of whiskey, with a quantity of other goods and merchandize, 
to your intervenor and third opponent; which said notes and ware- 
house receipts are herewith filed, marked A, B,C, D, E, F, G, H 

respectively, and made part hereof. 
246 Your intervenor and, third opponent alleges and shows that 
said advances and pledge of said warehouse receipts to secure 
the payment thereof,t cether with the notes evidencing the same, 
were made in good faith and prior to the seizure herein, and that 
under the law he is entitled to have the said ten barrels of whiskey 
delivered to him upon executing a legal bond therefor. 

Wherefore your petitioner prays leave to file this his intervention 
and third opposition herein; that the plaintiff, defendant, and mar- 
shal be cited, and that after due proceedings he be declared to be the 
lawfal pledgee of said ten barrels of whiskey, and that a decree be 
entered in his favor that said whiskey be delivered to him as such ; 
that the sequestration herein be dissolved at plaintifl’s cost, and with 
all such damages for attorneys’ fees and illegal detention as your 
intervenor and third opponent may have suffered by the wrongful 
issuance and execution of said writ; and your petitioner prays for 
all such further order and decree as may in the premises be granted 
and this court is competent to give in, and for general relief. 

SINGLETON, BROWNE & CHOATE, 
) Attys for A. Ermann, 


Order. 


Let the forgoing petition of intervention and third opposition be 
filed as praved for. 
Nov. 6, ’S3. 


EDWARD C. BILLINGS, Judge. 


Service hereof accep dd. New Orleans, Nov’r ra 1SSS. 
5. B. G. Fae 

UL’ S. Marshal, 
By EDN 8S. WURZBURGER, 

Dy U. 8. Marshal. 


0 Ele Alcala ai a5 0: 
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Citation, Dated November 6th, 1SS3. 


Hl. Weiter & Co. ) 


J. Dreyrus. | 
UNITED STATES OF AMERICA, Lastern District of Louisiana : 


Circuit Court of the United States, Fifth Cireuit and Eastern Dis- 
trict of Louisiana. 


H. WEILER & Co. 
vs. > No. 10871. 
J. DREYFUS. j 


The President of the United States of America to H. Weiler & Co.: 
You are hereby summoned to comply with the demand contained 
in the petition of intervention and 5d opposition, of which a copy 
accompanies this citation, or to deliver your answer to the same in 
the oflice of the clerk of the circuit court of the United States, fifth 
circuit and eastern district of Louisiana, in the city of New Orleans, 
in ten days after the service hereof, which delay is inereased one 
day for every ten miles your place of residence is distant from New 
Orleans, the place where the court is held. 
Witness the Honorable Morrison R. Waite, Chief Justice of the » 
Supreme Court of the United States of America, at the city of New 
Orleans, this 6th day of November, A. D. one thousand eight 
248 hundred and eighty-three, and of the Independence of the 
United States of America the 108th year. ° 
Teste : 


[sEAL. ] F. A. WOOLFLEY, Clerk. 


Marshal's Return. 


Received Nov. 7, 1885, by the U.S. marshal, and on Nov. 7th, 
1885, I served a true copy of the within citation and the accom- 
panying petition of intervention and 3rd opposition on H. Weiler & 
Co., plauintitts herein, by handing the same to D. C. Labatt, Esq., in 
person and leaving the same in his hands, the attorney for the 
aforesaid pl'tfls, in the city of New Orleans. 

). Rh G Fees 
is Marshal, Kast. D’st. of La. 
By DAN. A. ROSE, 
Dy U. 8. Marshal. 
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Citation, Dated Nowe mber 6th, 1SSS3. 
UNITED STATES OF AM ERICA, kastern District of Louisiana : 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. 


H. Weiner & Co. ) 
v8 - No. 10371. 


J. Dreyrus. } 


The President of the United States of America to J. Dreyfus: 
You are hereby summoned to comply with the demand 
249 contained in the petition of intervention and Srd opposition, 
of which a copy accompanies this citation, or to deliver your 
answer to the same in the office of the clerk of the circuit court of 
the United States, fifth cireuit and eastern district of Louisiana, in 
the city of New Orleans, in ten days after the service hereof, which 
delay is increased one day for every ten miles your place of resi- 
dence is distant from New Orleans, the place where the court 
is held. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city of New 
Orleans, this sixth day of November, A. D. one thousand eight hun- 
dred and elghty-three, and of the lndependence of the United States 
of America the 108th year, 

‘Teste: 


[seaL.] FP. A. WOOLFLEY, Clerk. 


Marshal's Return. 


Received Nov. a 1SS5, by the U.S. marshal, and on Nov. 7th, 1883, 
[ served a true copy of the within citation and accompanying peti- 
tion of intervention and 3rd opposition on Joseph Dreyfus, defend- 
ant, by handing thesame to him in person and leaving the same in 
his hands in the city of New Orleans. 
J. R. G. PITKIN, 
U.S. Marshal, East. Dist. of La., 
By DAN. A. ROSE, 
Dy U.S. Marshal. 


0) Appraisement. 2 led N z: SS. 
UL. S. Cireuit Court, East. Dist. of La. 
H. WEILER & Co. 
vs. . No. 1037 
Josern Dreyervs. } 


To the hon. the judges of said court: } 
The undersigned, duly appointed by the hon. court to appraise 
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certain goods claimed by A. Ermann, intervenor, as pledgee, and 
which had been seized in above suit, respectfully report that they 
repaired to the warehouse, No. 54 Decatur St.. of Meyer Weil & Co., 
where they found in said marshal’s custody, in apparent good con- 
dition, the goods hereafter described, which, upon an inspection of 
the invoice prices submitted to them, they value as follows: 


3 bbls. Imp. Cabinet whiskey, 142 gall..---........-..- 327 75 
5 “ private stock B, 240 De ee 
2 private stock A, 94.2 te _ 964 60 
10 1,216 35 
Nov. 7, 83. 
(Signed) K. LOEW. | 
(Signed) : ae F CHARB( INN le ¢ 
25] Intervenor's horthcoming Bond. Filed Nov’r 7, 1883. 


Know all men by these presents that we, Abraham Ermann, as 
principal, and Meyer Weil, as surety, are held and firmly bound, 
jointly and severally, unto J. R. G. Pitkin, United States marshal for 
the eastern district of Louisiana, in the sum of $1,216.35 (twelve 
hundred and sixteen ,°,; dollars), lawful money of the United States 
of America, to be paid to the said J. R. G. Pitkin, U.S. marshal, his 
heirs, executors, adminisirators, and assigns; for which payment, 
well and truly to be made, we bind ourselves and each of us by 
himself, and each of our heirs, executors, and administrators, firmly 
by these presents. 

Sealed with our seals and dated the seventh (7) day of Nov’b’r, 
in the vearof our Lord eighteen hundred and eighty-three. 

Whereas, in and by virtue of a writ of sequestration issued out 
of the honorable the United States circuit court for the sixth cir- 
cuit and eastern district of Louisiana, holding sessions in the city of 
New Orleans, at the suit of H. Weiller & Co. vs. Joseph Dreyfus, and 
numbered 10571 on the docket of said court, and which suit is now 
pending therein, the following-described property, to wit : 

} barrels Imperial Cabinet whiskey, 142 gallons; 5 barrels private 
stock b, 240 gallons; 2 barrels private stock A, 94} gallons, has been 
seized, taken into custody of the said U. 8S. marshal, and detained ac- 
cording to law, but the same has been released and delivered to the 
said intervenor upon the appearance of the said intervenor in the 

said suit and delivery to the said J. R. G. Pitkin, U. S. 
252. =marshal —the present obligation, which has been executed in 

pursuance of an order of said circuit court issued on the 6th 
day of Nov’b’r, 1883: 

Now,the condition of the above obligation is such that if the said 
intervenor, A. Ermann, shall not send the above-described property 
out of thejurisdiction of the court, that he will not make an im- 
proper use of it, and that he will faithfully present the same in case 
heshould be decreed to restore the same to the said U.S. marshal, or 
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main in full foree. 


(Signed) ABRAHAM ERMANN. [t. 
| (Signed) MEYER WEILL. h. 
— —_— 
: icaiaa r 
W itness : 
~~, “ ED’N 8S. WURZBURGER. 
) Marshal’s Transfer of Intervenor’s Forthcoming Bond. 


LU. S. Marswav’s Orrice, 
EASTERN District or LOUISIANA, 


[do hereby transfer, assign, and set over to H. Weiller & 


y 


205 ~~ title, and interest in and to the within bond. 


(Signed) J. R. G. PITKIN, U. S. Marshal, 
' By EDN 8S. WURZBURGER, 
D’y U. 8. Marshal. 
. 
“ Copy of Appraise ment Attached lo [ntervenor’s lortheoming Bond 
Filed Nov'r 7, 1883. See Page — of This—. 
Motion to set aside order allowing Ermann to bond. 
Ixtract from Minutes, November Term. 
New ORLEANS, WEDNESDAY, November 7th, 1888. 
Court met pursuant to adjournment 
Present: Hon. Edward C. Billings, district jucge. 
H. Wettter & Co. | 
Us. No. 1037 
JoserpH Dreyrvus. } 
204 On motion of D. C. & L. L. Labatt, attorneys for plaintiffs, 
; : and on suggesting to the court that the rule to bond given 
to A. Ermann, intervenor, was inadvertently granted, and that ten 
days had not elapsed to authorize said order, and should be re- 
scinded and revoked— 
It is ordered that A. Ermann show cause on the 9th day of No- 
vember, 1883, at 11 o'clock a. m., wliy said order should not be an- 


nulled, and in the meantime let the order herein granted giving 


permission to bond be suspended. 


shall satisfy such judgment as may be rendered in the suit pending 
as above mentioned, then this obligation to be void, or else to re- 


Dw 


nm wo 


New ORLEANS, Novwd’r 7, 1883. 
Co., 
plaintiffs, and Joseph Dreyfus, defendant, in the within-mentioned 
sult, and to any or all other parties claiming to have or having as 
may be decided by final judgment of court, all my right, 
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Motion to Set Aside Order of Nov. Tth Submitted. 
Ixtract from Minutes, November Term. 


NEW Or.eANS, Monpay, November 12th, 1888. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


H. WEILLER & Co.) 
Us. . No. 1037 
Joseru Dreyrus. | 


The rule in above eases to rescind the order to release certain 
goods sequestered herein to A. Ermann, 3d opponent, pledgee, as 
continued from the 9th instant, came on this day to be further heard, 
when it was then and there agreed by counsel for 3d opponent that 
the rule in case No. 10374, returnable this day, be taken up and 
heard at the same time. 

And after hearing further evidence and the arguments of counsel 
for the parties, respectively, the court took time to consider 


’ 


yas Answer. Filed Nov. 13, 1888. 


[Inthe U.S. Cireuit Court, 5th C’t & Eastern District of La. 


H. WeILLER & Co. ) 
ns . No. LO3/1. 


Jos. Drryrus; A. Ermany, Interv’r. } 


Now come pl’t'ffs and, for answer to the intervention and 3rd 
opposition of A. Ermann, and for answer plead a general and spe- 
cial denial to each and every allegation, except so far as herein ad- 
mitted. 

Resp'd’ts admit that as creditors of Joseph Dreyfus they instituted 
suit and sequestered certain goods on which they claim the vendors’ 
lien and privilege, aud that sume were seized by the marshal under 
the following circumstances: That early on Sunday morning, the 
28th Oct., 1883, the citizens of New Orleans generally and the credit- 
ors of Joseph Dreyfus were informed that during the night-time, 
soon after 12 0’clock, of the 27th said Dreyfus was fraudulently and 
clandestinely moving his stock of goods from his store on Tehopi- 
toulas to a store on Decatur St.,in New Orleans, occupied by Meyer 
Weil and David Levy as a hardware store, and that he was aided 
and assisted by one Lehman Meyer, of New Orleans, the alleged 
pledgor of intervenor and 3rd opponent; that while in the act and 
after several float-loads of goods had been driven off and unloaded 
at 34 Deeatur St. said Dreyfus was arrested in further removing the 

balance of his stock until certain creditors obtained writs of 
256 attachment from this honorable court early on Sunday, the 
28th October, and the marshal took and held possession and 
placed said store and contents under seizure; that soon after the 
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writs of attachment and garnishment were taken out by pl’t’ffs and 
Meyer Weill and David Levy were made garnishees and duly served ; 
that under the writ of sequestration respo'ts identified, by marks and 
numbers, ten bbls. of their whiskey which had been thus fraudu- 
lently removed by Dreyfus in the dead of night, all which will more 
fully appear by the records and returns of the marshal hereto an- 
nexed and made part hereof. 

Now respo't denies that the ownership or possession ever legally 
passed to said Leliman Meyer, and the attempted delivery was simu- 
lated, collusive, and fraudulent, and that said Meyer was aidimg and 
assisting said Dreyfus to commit a vile fraud 

That it was pursuant to.a scheme to screen and conceal the prop- 
erty from pursuit by the just creditors of Dreyfus, and said Lehman 
Mever’s title to possession, through whom int’r claims, was a sham 
and simulation; that it is false and fraudulent to claim that Meyer 
Weill & Co. keep a public warehouse to receive goods on storage, or 
that Meyer Weill or David Levy knew at the time that these goods 
were received in said store; that, on the COn rary, the truth is that 
Lehman Meyer obtained possession of the key from Weill in the 
dead of pight and without stating his object to said Weill & Co., as 
averred by Weill & Co.; further say that said Meyerand Ermann well 
knew all these facts before and at the time of the pret nded loan of 

$15,000, and that itisuntruethat intervenor holdsany valid act 
257 of pledge on said whiskey as enacted by the laws of Louisiana. 

Respo’d’ts deny further that there was any delivery of said 
whiskey by Dreyfus, actual or constructive, consistent with common 
honesty and fair dealing between vendors, capitalists, and merchants, 
and that it must bean open, undisputed, quiet possession to have effect 
against third parties & be untainted with fraud and complicity in 
its removal at unusual hours of the night and under suspicious cir- 


? 


cumstances. Respo't further specially alleges that thr pretended 


- 


warehouse receipts and the pretended pledge set up by intervenor 
lack all the essentials to create a valid pledge and are null and void 
and simulated; that they conferred no leg il posse ssion or owner- 
ship On Meyer, and consequently none on his transferee or pledgee, 
and that the said whiskey still continued in the legal possession of 
Dreyfus. Respo't denies that intervenor is pledgee in good faith 
or an Innocent third party, because the failure aud condue?t of 
Dreyfus were notorious and published in the newspapers In this city 
On Sunday and Monday morning, the 28 and 29th Oct., and be was 
bound to Inquire into the good faith of his transterrer and into the 
validity of his pretended title. Respo ts also aver that neither 
Weill or Meyer pretended to be in open and fair possession of said 
goods and were merely midnight receivers of merchandise which 
the owner and master was trying to conceal and hide from his cred- 
iturs on the eve of his failure and in the midst of his insolvency. 
Respo’ts further allege that said Dreyfus, Weill, Ermann, and Mayer 
combined and conspired fraudulently to conceal, hide, and dispose 
of said goods with the intent to cheat yr respts and other cred- 
itors, and that the whole transaction disclosed by intervenor 
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258 is a sham and simulation, illegal, null, and void, and con- 

ferred no title or possession whatever from Dreyfus to either 
of them. | 

Wherefore respo’t prays that said intervention and Srd opp. be 

dismissed with costs; that the pretended pledge be declared simu- 
lated, null and void, and illegal, and for jndgment with lien and 
privilege on the pro erty sequestered or its J oceeds 1n preference 
to all others, and for general and equitable relief. 

(Signed) D.C. & 8.8. LABATT. 


L’vception. Filed Nov. 15, LSSS3. 


H. WEILER & Co.” 
vs. . No. 10371. 
J. DREYFUS. 


Defendant, as an exception to pl’ffs’ action, avers— 

That prio. to the institution of this suit plaintiffs instituted a suit 
against him, now pending in this court, No. 10363, for same object 
aud growing out of same cause of action. Wherefore he avers he 
cannot be compelled to answer hereto, and prays that pl’ffs’ action 
be dismissed. 

(Signed) A. H. LEONARD, Att'y. 


Laception. hiled Nov. 26th, LSS3. 
H. WEILER & Co.) 
vs. -No. L057 
J. DREYFUS. 


Defend’t, as an exception to pl’ffs’ action, avers that same is 
259 premature, it appearing on face of pl’ffs’ petition that obliga- 
tions sued on are not due or exigible; wherefore he prays that 

pl tts’ action be dismissed. 


(Signed) A. H. LEONARD, Aft’y. 


Ie ception lo he Treated (iS adi Answer. 
extract from Minutes, November Term. 


NEW ORLEANS, THurspAy, December 6, 1883. 
Court met pursuant to adjournment. 
Present: Ilon. k. C. Billings, district judge. 


Ht. Werntter & Co. ) 
is > No. 1037 


Josern Dreyrus; A. Ermawnn, Intervenor. } 


Upon motion in that im behalf of counsel for the plaintiffs it 1s 
ordered that the execution of prematurity of action filed by the de- 
fendant in above cases be each treated as an answer with leave to 
the said defendant to amend. 


~~” 


~s 


JOSEPH DREYFUS ET AL. 131 


Verdict for Intervenor. 
Extract from Minutes. 


New OrvLEANS, WEDNESDAY, February 27th, 1884. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


H. WeEILLeR & Co ) 
Us. . No. 1087 
JoserpH DREYFUS. 


This cause as continued from the 25th instant came on this 

260 day to be heard further; and, the said counsel for the parties, 

as well as the jurors emmpanneled in the cause, being all pres- 

ent, the trial was proceeded with; and, after hearing further evidence 

and the arguments of counsel and receiving a charge from the court, 

the jury retired to deliberate upon their verdict, John Douglas 
being appointed their foreman. 

After due deliberation the jury returned into court, and then and 
there, through their said foreman, delivered the following verdict, 
to wit: 

We, the jury, find for the intervenor. 

(Signed) JOHN DOUGLAS, Foreman. 

Feb’y 27th, 1884. 


Whereupon it was ordered that the said verdict be recorded, and 
it is done accordingly. 


Judgment for Tint rvenor. 
Extract from Judgment Book No. 12, folio 454. 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. November ‘Term, 1883. 


New Or.LeEANS, WEDNESDAY, February 27th, 1884. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


261 H. Weitver & Co. 
Us, . 10371. 
Josepu Dreyrus; A. Ermany, Intervenor, &e. } 


By reason of the verdict of the jury herein and In accordance 
therewith it is ordered, adjudged,and decreed that Abraham Ermann, 
intervenor and third opponent herein, be, and he is hereby recog- 
nized to be, the lawful pledgee of the ten barrels of whiskey se- 
questered in this case, to wit, three (3) barrels Imperial Cabinet 
whiskey, 142 gallons ; ive (9) barrels private stock Lb, 240 gallons; 


¢y *) 
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2-10 private stock A, 94-2 gallons; that the same be delivered to 
him and the writ of sequestration herein issued be, and the same Is | 
hereby, dissolved at plaintiffs’ costs. 

And, considering the effect of the verdict, it is further ordered, ad- 
judged, and decreed that the plaintiffs, H. Weiller & Co., do have 
and recover of and from the defendant, Joseph Dreyfus, the sum of | 
two thousand six hundred and forty-six °°; dollars, with five per : 
cent. per annum interest from November 2nd, 1883, until paid, and 


costs, without lien on the property sequestered. +B 
Judgment rendered February 27th, 1854. 
Judgment signed March 3rd, 1854. 
(Signed) EDWARD C. BILLINGS, Judge. 
969 Note ‘ of krinann. 
$5. 000.00, New Orveans, Oct. 29th, 1883 
Sixty days after date I promise to pay to the order of L. Meyer 
five thousand ,°,°, dollars at the People’s Bank, value reeeived, with 
eight per cent. interest per annum from —— until paid. 
No. 12. Due ——. A. ERMANN. 
endorsed: L. Meyer. Paid Jan’y 2, ’84. Leon Cahn. 
$5,000.00. New ORLEANS. Oct. 20th. 1883. 
Ninety days after date | | romise to pay to the order of L. Meyer ~- 
five thousand roi dollars at the State National Bank, value received, < - 


with eight per cent. interest per annum from —— until paid. 


SS | ee ‘A. ERMANN. 


endorsed: L. Meyer. 


5 Ware hows Ree ipts of TT. iv ME fl 


263 1 (D). 
NEW OrLEANS, Oct. 28, 1883. 

Received from L. Mayer, in apparent good order, on storage in auer 
warelhouse— 

Subject to the following conditions—goods deliverable on produc- 
tion of this receipt or on the written order of parties in whose favor 
it is given; goods when transferred deliverable only on return of 
this receipt : 

§ pipes b., D. & Co. cognac. ‘ c. 

9 bbls. Shmith Blair. 


2 pipes Gr. Gavi-cognac. 
cc Boston 
ie kirschwasser. 


MEYER, WEILL & CO. 


Mndorsed : g Mev if 


Erased in} original, 
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New ORLEANS, Oct. 28, 1888. 


teceived from L. Meyer, in apparent good order, on storage in 
aiuer wereliouse— 
Subject to the following conditions—goods deliverable on produe- 


| tion of this receipt or on the writien order of parties in whose favor 
it is given; goods when transferred deliverable only on return of 
i> - this receipt: 
264 * pipes port. 
f 


* Parnet sherry. 
* Kk! Dorado a 
4 bbls. Monongahela AAA rye. 
6 Don Carlo. 
6 Imperial Cabinet. 
5 La Bell. 
MEYER, WEILL & CO. 
Kndorsed: L. Meyer. 


New ORLEANS, Oct. 28, 1885. 
Received from L. Meyer, in apparent good order, on storage 1n auer 
warehouse, subject to the following conditions—goods deliverable 
on production of this receipt or on’ the written order of parties In 


~- whose favor it is given; goods when transferred deliverable only 
- > on the return of this receipt 


3 bbis. Imperial! Cabinet rye. 


~) pirat stock b. 

2 “ Defiance. 

2 “ Lazy Ben. 

1 “ Planters’ bourbon. 
‘) ‘ec 


Gilt Edge. 
6 “ peach rum. 
> bbls. Golden-Sheaf bourbon, 40 
965 5 bbls. Golden Sheaf bourbon, 76. 
13 “ Monarch. 


MEYER, WEILL & CO. 
Endorsed: L. Meyer. 


4 (G). 
NEW ORLEANS, Oct. 28, 1885. 
.¥ Received from L. Meyer, in apparent good order, on storage in 


quer warehouse— 

Subject to the following conditions—goods deliverable on pro- 
duction of. this receipt or on the writien order of parties in whose 
favor it is given; goods when transferred deliverable only on the 
return of this receipt: 

London Dock gin. 
Antarel Dupey cognac. 
[lennesey 7 


+ 


‘ 
: 
3 
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1 bbl. Incomparable. 

1 “ Southern Home. 

20 baskets champagne. 
' MEYER, WEILL & CO. 

Endorsed: L. Meyer. 


266 | o> (H). 
New ORLEANS, Oct. 28th, 1883. . Sor 
Received from L. Meyer, in apparent good order, on storage in 
auer warehouse— : 
Subject to the following conditions—goods deliverable on pro- 
duction of this receipt or on the written order of parties in whose 
favor it is given; goods when transferred deliverable only on the 
return of this receipt : 
Thirty cascs cigars In bad condition. 
Same, case broken. 
MEYER, WEILL & CO. 
indorsed: L. Meyer. 
Checks Produced by L Meyer. 
No. —. New Orveans, Oct. 29th, 1883. 
State National Bank, 31 & 33 Camp street, 
=e 
(Stamp.) Pay to L. Meyer or bearer twenty-five ;°,°5 dollars. ‘ 
$—. A. ERMANN. 
Endorsed on face: State National Bank. Paid Noy. 1, 188s. 
267 Endorsed on back: L. Meyer. 
No. —. New Or-eans, La., Oct. 29th, 1883. 
Germania National Bank 
Pay to the order of L. Meyer twenty-five hundred: ,°.% dollars. 
$2,500.00. A. ERMANN, 
Stamped on face: Germania Nat'l Bank. Paid Nov. 1, 1883. 
New Orleans, La 
Endorsed: L. Meyer. For deposit. Meyer, Weill & Co., p’r J. G. 
Weill. 
Stamped on back: Received en deposit Nov. 2, 1883. Union ad 
Nat'l Bank. ie Elen 
$2,500.00. Morean Ciry, La., Jan’y 2, 1884. 


Germania National Bank 


2OS Pay Lo the orde r of bills payable twenty-five hundred dollars. 


No. 42. A. ERMANN. 


* 
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Stamped on. face: Germania Nat'l] Bank. Paid Jan’y 23, 1854. 
New Orleans, La. 

Endorsed: For deposit. Leon Calin. 

Stamped on back: Whitney Nat’l Bank. Jan. 22, 1884. New 
Orleans. 


No. 85. MorGan City, Jan’y 2, 1884. 
: State National Bank of New Orleans 


Pay to the order of bills payable two thousand five hundred and 
sixty-six ,°,°; dollars. 


$2 566.66. A. ERMANN. 


Stamped on face: State National Bank. Paid Jan. 23, 1884. Ex- 
changes. 

indorsed: For deposit. Leon Cahn. 

Stamped on back: Whitney Nat'l Bank. Jan. 22, 1884. New 
Orleans. 


No. 5. New Or veans, Jan. 28, 1884. 
Whitney National bank of New Orleans 


269 Pay to the order of bills payable fifty-one hundred dollars. 
$5,100.00. A. ERMANN. 


: Stamped on face: Whitney Nat'l Bank. Paid Jan. 29,1884. New 
Orleans. 


0 Notes of L. Mi yer, with Endorsements Thereon. 
éé \ ’? 


$5,000.00. New Orveans, Oct. 29th, 1883. 

Forty days after date 1 promise to pay to the order of A. Ermann, 
Esqr., five thousand dollars, for value received, with interest at the 
rate of eight per cent. per annum from maturity until paid. Pay- 
able at the People’s Bank of New Orleans. 

This note is secured by pledge of the securities mentioned on the 
reverse hereof, and in case of its non-paymentthe holder is hereby 
authorized to sell the said securities at public or private sale, with- 
out recourse to legal proceedings, and to make any transfers that 
| may be required, applying proceeds of sale towards payment of this 
note. Margins to be kept good. 

L. MEYER. 

Endorsement: Five warehouse: receipts, dated Oct. 28th, 1883, 
numbered 1,2, 3, 4, & 5, issued by Meyer, Weill & Co. to L. Meyer, 
and by him endorsed to A. Ermann, payee. L. Meyer. 


a7 8 os 
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$5,000.00. NEW ORLEANS, Oct. 29th, 18838. 
Sixty days after date I promise to pay to the order of A. Ermann, 
Esqr., five thousand “® dollars, for value received, with interest at 
the rate of eight per cent. per annum from maturity until paid. 
Payable at the People’s Bank of New Orleans. 
This note is secured by pledge of the securities mentioned on the 
reverse hereof, and in case of its non-payment the holder is hereby , 
authorized to sell the said securities at public or private sale, with- 
out recourse to legal proceedings, and to make any transfers that 
may be required, applying proceeds of sale towards payment of this 
note. Margins to be kept good. 


L. MEYER. 


Kndorsement: Five warehouse receipts, dated Oct. 28th, 1885, 
numbered 6 a, Ge 1, & D, issued by Meyer, Weill W Co. to LL. Meyer, 
and by him endorsed to A. Ermann, payee. L. Meyer. 

“cr 

$5,000.00. New ORLEANS, Oct. 29th, 1883: 

Seventy-five days after date I promise to pay to the order of A. 
Ermann, Esqr., five thousand ,°°, dollars, for value received, with 

interest at the rate of eight per cent. per annum from ma- 
271 ~ turity until paid. Payable at the People’s Bank of New Or- 
leans. 

This note is secured by pledge of the securities mentioned on 
the reverse hereof, and in ease of its non-payment the holder is 
hereby authorized to sell the said securities at public or private sale, 
without recourse to legal proceedings, and to make any transfers 
that may be required, applying proceeds ol sale towards payment of 
this note. Margins to be kept good. 


L. MEYER. 


Endorsement: Five warehouse receipts, dated Oct. 28th, 1883, 
numbered 1, 2, 5, 4, & 5, issued by L. Mever Weill & Co. to L. 


—— @ 


Meyer, and by him endorsed to A. Ermann, payee. L. Meyer. 
Answers of Meyer Weill & Levy, Garnishees, in Il. Weiler & Co. vs. 
Drey/us. 

Answers of Mever Weill, garnishee. Filed Nov. 7, 33. 
\ ‘s of Meyer Weill, garnish Kiled N ISS3 
U.S. Circuit Court, k. D. of L 


H. WEILLER & Co. 
i's. - No. 10563. 
Jos. DREYFUS. 
Auswers of Meyer Weill, made garnishee herein, to the inter- 
rogatories propounded Lo him by the plaintiff. 


‘lo the Ist Interrogatory : No. 
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2nd. To the 2nd interrogatory: No. 
ord. To the 3rd interrogatory : No. 
4th. ‘To the 4th interrogatory: No 
(Signed) MEYER WEILL, 


Subscribed and sworn before me Nov 4. 1383. 
(Signed) r. A. WOOLFLEY, 
Commissioner / rite if Nati ~ (arcu f our, 


Lastern District of Louisiana. 


. 


Answers — David Levy, Garnishee. Filed Nov. 7, 1888. 
U.S. Cireuit Court. FE. D. of La. 


Hi. WEILLER & Co.) 
Jos. Dreyrus. J 


Answers of David Levy, made garnishee herein, to the interroga- 
tories propounded to him by the plaintiff, 


Ist. ‘To the Ist Interrogatory : No. 
2nd. ‘To the 2nd interrogatory: No. 
ord. ‘To the 3rd interrogatory : No. 
ith. To the 4th interrogatory : No. 
(Signed) DAVID LEVY. 


Subscribed and sworn before me Nov. i, LSS5. 
(Signed) Fr. A. WOOLFLEY, 
Commis Lone a Unite 7 States Circuit Court, 


Kastern District of Louisiana. 


270 JULIUS FRIEBOURG et als. ) 
i's No. 10505. 
Jos. Dreyruset als. J 


Testimony taken by consent, at the office of Mess. Singleton, Browne 
& Choate, on Wednesday, July 2nd, 1554, for defendants. 


Appearances: D. C. Labatt, Esq., for complainants; Mess. Single- 
ton, Browne & Choate, for respondents 


ABRAHAM ERMANN, being sworn, deposes and says: 
Examined in chief by Mr. Brown} 


©. You are one of the defendants in this suit? 
A. Yes, sir. 
(J. Liow old are you t 
A. Sir? 
(). How old are you—whiat is your age? 
A. I am getting on to forty. 
(). Where did you reside in October, 15535 ? 
A. I resided in Morgan City 
18—225s 
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27 Q. How long had you resided there? 
A. ‘Thirteen years 

(). What was your business there ? 

A. General me rehal \dizing. 

(). You are one of the «de fend: ints in this case 

A. Yes, sir 

(). Do you know the other defendants , Dre fus—Joseph Dreyfus— 
and Lehman Meyer” 

A. Yes, sil 

(). How long had you known Joseph Dreyfus prior to October 
1SS3 ? 

A. I had known him about fifteen years—sixteen years. 

(. And Lehman Meyer? 

A. Lehman Mayer I had known ten years previous to that 

(). What were your relations with them socially t 

A. I have been friendly with them ever since I have known 
them. 

(. What were your business relations with them ? 

A. L used to buy my liquors from Mr. Dreyfus, and I used to buy 
other things as I wanted them. 

(). Well, what transactions had you had with Meyer ? 

A. With Meyer? [| didn’t have any regular transactions with 
him, only I have been friendly all along to him. 

(. | mean such as lending him money, oranything of that kind ? 

A. I have loaned him money occasionally ; whenever he needed 
a thousand or two thousand dollars | always loaned it to him. 

(). How often did you visit New Orleans ? 

A. Sometimes once and sometimes twice a month, sometimes 
more: just as business had called me here. 
79 (). What were vour facilities for visiting New Orleans ? 
A. Ilow do you mean by “ facilities?” Whatdo you mean 
by that? 

Q. How did you come? 

A. I came by the railroad. I eame from Morgan City here by the 
railroad. Whenever I came here it didn’t cost me anything to come. 
I always had a free pass over Morgan’s railroad. 

(). Where did you stop when you came here on Sunday, the 
twenty-eighth day of October, 1883? 

| stopped at Mr. Dreyfus’ residence. 

(). What time of the day did you get here ? 

A. I got here, about as near as I can remember, about five o’clock 
in the evening. | 

q. What time did you get up to Dreyfus’ house ? 

\. About six o'clock 


‘) 


to 


@. You 98 9 here about five and got there about six ? 
A. Yes - | arrived here at five o’clock and got there about six 


o'clock. 
(). Where had you stopped heretofore in coming to New Orleans? 
A. Always stopped at Dreyfus’; made Dreyfus’ my home for the 
time being. 
Where did Dreyfus live? 
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A. He lived on Josephine street. 

(). What district? 

A. I don’t know, sir, what district it was. Near Prytania, 324 Jo- 
sephin street. 

Q. How long had vou been in that habit ? 
A. I have been in that habit fora good many years. I 
276 = stopped with Mr. Dreyfus when he lived—before he moved in 
that house that he occupied last I used to stop with him then. 
That was ten or twelve years ago. 

@. What knowledge did you have of the affairs of Dreyfus—his 
financial affairs—up to the twenty-ninth day of October, 1853 ? 
A. Of his financial affairs ? 

(J. Yes. What did you consider him 
A. I always considered him as a man of means and good standing. 
(). And Mever? 

A. Meyer just the same. Always known him to be a gentieman ; 
always agreed with him. 

(). What was Meyer doing here? What business was hein? 
He was in business. He was in the commission business. 
Had he any other business 


\ 
). 
A. He had: not herein the city. 
d 
\ 


‘) 


*; 


Well, anywhere? 
In Thibodeaux. 


(. What did he do there? 
A. He has a plantation up in Thibodeaux and he has a store 
there. 


; 


(). A store there? He has a store there ‘ 
A. Yes : lhe has got a store there 
(). Was it much of a plantation, or what was it, do you know‘ 
A. I don’t know much about his plantation. I know it isa pretty 
good-sized place. 
Q. When you arrived at Dreyfus’ house on Sunday afternoon, the 
twenty-ninth of October, whom did you see there; whom did you 


; 


meet ? 


2i7 A. Mr. Meyer 
(). Where was Dreyfus” 


A. Dreyfus I didn’t see, but I was told that he was upstairs with 
lis wife, as she was sick. They said that his wile belug sick he was 
upstairs 

(). When did you see Dreyfus first ? 

A. Lsaw Dreyfus the next morning down town 

(). About what time ? 

A. Well, I judge it must have been about—when I saw him 
it must have been between nine and ten o'clock. 

Q. What conversation did you have with him 

A. I didn't speak to him at all | met him volng across the post- 
office way, but I didn’t say anything to him 

Q. What breakfast had the faniily taken that morning together ? 
A. I don’t know of any breakfast. I have never taken any break- 
fast there. I never take any breakfast there. I always take a cup 
of coffee before going down town. I always took a cup of coflee 
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before I went down town. Never took any breakfast, so I don't 
know what the tamily had. 

Q. What assembling is there usually in the family there for 
breakfast—among all the members? 

A. Whenever I have stopped there I know I have never taken 
breakfast there. 1 have always tuken a cup of cotfee, and it 1s 
brought—I have always taken a cup of coffee and a piece of bread 
aud butte and sometimes nothing. | usually ate breakfast down 

LOWN, and hever ate any brea cfast there. 
275 (. When did Meyer first approach you with reference to 
the loan of money to him? 
A. On the » evening of my arrival. 
@. What‘ 
1. On the evening of my arrival 

(). What time, about ? 

A Wi 4 it Was about seCYVe?) o clock. 

@. What did he say to you in reference to it? 

A. He told me that he was cr} laud to see me. He said he was clad 
to see me, and that I was yu st the man he wanted to see, as he 
wanted to make a transaction with Ine. 

(). What was that transaction ? 

A. Ile told Wie that he had a lot of coods that he wanted to bor- 
row fifteen thousand dollars on. I asked him what they cost, and 
he told me what he had in the warehouse twenty thousand dollars’ 
worth. He told me that he had twenty thousand dollars’ worth of 
goods in the wa ati 

(). What warehouse 

A. Th le Warehouse Me 4 * Weill. 

(). What evidence yee =i or did he rive you of these goods 
being there? Did he give you any evidence of his having these 
goods there? 

A. He didn’t show me anything, only he said he had Meyer 
Weill’s warehouse receipts. 


Q. When did he first exhibit those to you? 
A. Sir? 
(). When did he first exhibit those to you ? 
279 A. The warehouse receipts | 


Q. Yes 


A. He told me that he had them in 
See thie 1h) until next morn es 

Q. Well,-what did vou do then with reference to it? 

A. I told him that I had some money, and if I could help him, if 
he needed the money, | may make the transaction with him. I said, 
“Tf you need the money and I can help you I may make the trans- 

vction, and [ told him that | would see about it in the morning. [| 
ate 1 | him furtner that wouldn't like LO lnvest tifteen thousand dol- 
lars all lt cash, as, InN fact, didn't have the honey Lo Spare ut the 
time, but | might make the transaction with him, and that I would 
see about it in the morning 
Well, was the matter concluded that night or not ? 

Well, the matter was not exactly concluded. It was not ex- 


the evening, but I did hot 


i A A A en A - 
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actly concluded that night, but I told him that we will arrange it 
next morning. I told him that 1 thought I could make him the 
loan. The next morning—— 

(). Goon. 

A. Mr. Meyer called on me in my room and asked me if I wasall 
ready to go down town. That was about seven o'clock when he 
came there. I told him “ yes;” I was ready to go down town, and 
we took il cup of cotlee together, and we went down town, and spoke 
over the matter going down in the car, and after awhile I concluded 

to make him the loan. I concluded to do it, and gave him 
280 five thousand dollars cash, and would give him my notes for 

the balance for sixty and ninety days. 

Did those notes bear interest from date, or how 

A. Yes, sir: they bore interest from date. 

©. When those notes fell due what became of them ? 

A. | paid them ; took them 8 

ry What did Vou pay for the first one? 

The first one, if my mind remembers me well, it was five thou- 
fw: and sixty-six dollars and sixty-six cents (5,066.66). It is 
mighty hard to keep those things in your head. 

(). And the second note’ 

The second note I took up also [twas five thousand one hun- 
dred ($5,100) dollars 


) 


(). Is that the memorandum of them? (Document exhibited to 
witness. ) 

A. Yes, sir; that isthe memorandum of them 

Q. When did you pay the first one and where did you pay it? 

A. l pal d them——- 


‘) 


(. The first one, now; when did vou pay it 
December 

Q. Or January, which? January 2nd, wasr't Is‘ 
A. Yes, sir; January 2nd. 
Q. 1884? 
A. Yes, sIr 
(). Where did you pay that? 

A. I paid that in two checks, one of two thousand five hundred 

82.500) dollars on the Germania National Bank, and one of 

281 two thousand five hundred and sixty-six ($2,566.66) dollars 
and sixty-six cents on the State National Bank. 
’ Where was that note when ee 
A. It was in the hands of Mr. Cahn—Leon Cahn. 
(. What Cahn—John Cahn ? 
A. No: Leon Calin. 
(). The second note—when did you pay it 
A. The second note—when did [—} paid the second note on Jan- 
uary 50th; that I took up in the Whitney National Bank. Five 
thousand one hundred dollars, that was 

(). What was nae condition—financial condition—of Lehman 
Mever te n you made him that loan, to all appearances? 

A. Well, I badn’t seeu anything different from any other time 
with a ies As he needs iuoney sometimes I didn’t ask bim 


} 


{ 


} 
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what he wanted with the money. He merely told me that he needed 
the money, and I would greatly oblige and accommodate him if I 
made him that loan. 

Q. You don’t understand my question exactly. I mean to say, 
so far'as you knew then or for some time subsequently, what was his 
financial condition, apparently ” 

A. Always been sood., 

Q. Do you know when he failed eventually? 

A. Well, I don’t know exactly. | think he failed sometime dur- 
ing the month of December, as much as I can recollect 

(). He was not under protest when you made him that loan’ 

A. No, sir! no,sir! He paid bills long afterwards. I believe he 

paid as long as he could pay 
282 @. When did you learn or first learn of Dreyfus’ attempt 
to remove his voods, or to dispose of his goods, or to make 
away with them, or to sell them, or of the attachments that were 
made against them ? 

A. Well, [ don’t know anything about all those things that you 
mention—that is, | didn’t know anything about all those things that 
you mention until half past ten or eleven o’clock Monday—about 
half past ten. I didn’t know a thing about It. 

(. Monday morning? 

A. Yes, sir. 

Q. About half past ten? 

A. Yes, sir. I was as ignorant of the Dreyfus failure as a new- 
born child. 

Q. Where had you been from seven.o’clock in the morning up to 
that time? 

\. Well, at seven o'clock | went with Mr. Meyer in his store. It 
was where [ closed my transaction with them for that loan. 

(. How long did you remain there—how long a time did you re- 
main there ? 

A. I remained there for about an hour. 

(). Where did you then go? 

A. From there I went with Mr. Meyer, and we went and took 
lunch—break fast, rather—at Vonderbank’s. 


? 


(). And about when did you get through that? 


= 


A. Well, we were there fully an hour—over an hour. 


Q. When did you first see the paper that morning ? 
285 A. I didn’t see the paper that morning until it was made 
known to me at Lehman’s. They asked mé if I had heard 
of the smash-up. That was close up to ten o’clock—close up to ten. 


That was the first thing I heard. I says,“ What?” And they says, 
4: Dont you know that he Is busted tg [ sald no, I didn't know any- 
thing about it. I thought he was joking. He says, Look at the 
paper and see.” That was the first thing I knew of Dreyfus’ fail- 
ure, and that is a fact. 

Q. What intimation or knowledge had you of the condition, or 
Insolvent condition, of Joseph Dreyfus up to nine o’cluck on Monday 
morning, the 20th day of October, LSS3 ” 


A. None Whatsoever : hnene whatever. 
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(). Are these the warehouse receipts that were shown to you by 
Lehman Meyer? (Documents marked — shown to witness.) 

A. Yes, sir; those are the wareliouse receipts, the identical ones. 

(). And when did he show them to you first you say ? 

A. I saw them Monday morning 

Q. Monday morning? 

A. Yes, sir. 

(). Where did you first see them, Mr. Ermann ‘ 

A. At Mr. Lelhman’s place of business. 

\). W hat street - at the store” 

A. Yes, sir; No. 5 Tehoupitoulas street. I saw them at Meyer's 
store, No. 5 Tchoupitoulas street. 

(). What did he give you as evidence of that loan that you made 

him? 
254 A. He gave me those wareliouse receipts, together with his 
promissory notes. 

(). Dated when? 

A. Dated on the same day that | made the transaction with him, 
on the 29th of October. Thev were dat don the 29th of October. 

J. They were due—do you recollect when ? 

A. I don’t recollect when they were due; to os best of ny recol- 
lection, forty-five, sixtv, and seventy-five days after date. 


} 


by Mr. Browne: “I offer those three notes in evidence. They 
were a part of the record No. 10371 of the docket of the circuit 
court of the United States, euse ol H{ Weller is Joseph Dreyfus. 
I offer also warehouse r celpis which are here TI ey ure a part of 
the record also.” 

Q. When did you return to Morgan City from New Orleans ? 

A. ‘Twelve o'clock Monday. 

(). What intimation did Lehman Meyer give you of the condition 
of the affairs of Joseph Dreyfus on Sunday afternoon or on Monday 
morning ? 


(). When were the endorsements made on those notes, on those 
three notes of Meyer that he delivered to you . 
A. At the time when he gave them to me. ‘They were made at 
the time he gave them to me. 
(). Where were the notes executed and delivered to you and these 
warehouse receipts ” 
250 A. At Lehman Mever’s place; at Lehman Meyer's store. 
(). Whose handwriting is that to those warehouse receipts ? 
A. I don’t know. 
(). Look at them. I don’t mean the body of them. I mean the 
writing at the bottom. 
A. That is Mever Weill’s. 
Q. You recognize that signature as Meyer Weill’s writing? 
A. Yes, sir; I recognize that. Thatis hissignatare. I know his 
signature. 
@. What had been your relations with Meyer Weill? 


; 
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A. Well, I had done business with Meyer Weill for eighteen 
years. 

(). Since eignteen years, eh? 

A. Eighteen years ago I used to buy goods from:‘him. 

Q. What was his standing asa man of means, of reliability, and 
of solvency ? * ) 

A. Well, everybody knows what he is worth—that he is rich. I 
consider him worth over two hundred thousand ($200,000) dollars. 

(. What I wish to get at is as to the—as to your reliance—as to 
what vour reliance was on those warehouse receipts when presented 
to your 

A. I neticed Meyer Weill’s signature on them, and whenever I 
see his signature on it—and when I see his signature on it and he 

agrees to pay anything—I take it for goods. Whenever I saw 
286 his signature Oh a paper and he agrees to pay anything [ 

alwa,s thought it was all right. I know very well that 
Meyer Weill wouldn't sign any receipt unless he has the goods in 
his possession. Whenever I saw his signature | felt that he had the 
goods there. 

(). Well, did he say in his information to you where these goods 
came from? 

A. No, sir. 

(). Well, what inquiry did you make, or, if you made none, why 
did you make none? 

A. Well, I don’t see why [ should make any inquiries. I had 
full faith and confidence in Lehman Meyer, and also had full faith 
and confidence in Meyer Weill. Why should Lask them any ques- 
tions? I didn’t consider that it would be right on my part to ask 
for it, as I had faith and confidence in Lehman Mever, and I was 
sure that he would not have made uhy misre presentation Lo me. 

(). What was there in Dreyfus’ house or anything else that you 
saw after you arrived there to arouse or create suspicion in your 
mind? 

A. I didn't notice anything whatever, only I asked Meyer where 
Mr. Dreyfus was and how the old folks were, and he says, Mr. Drey- 
fus is upstairs, and the old lady is very sick—his wife. I didn't 
see any disturbance there whatever. I swesr to you and | hope | 
may never get out of this room if I had any suspicions. 

(). What time did you go to bed that night? 
287 A. Lwent to bed about nine o'clock; a little after nine 
o'clock. 

(). All the goods that were in those receipts at the time of the fil- 
ing of the injunction in this ease had been suld except those you exe- 
cuted a bond for subsequently ” 

A. Yes, sIr. 

@. You don’t know of your own knowledge anything about the 
removal of these goods or the purchase of them by Lehman Meyer 
at all? 

A. No, sir; I do not. : 

@. Mr. Ermann, are you a man of small means or large means ? 

A. Sir? 


~ 


~ 
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Q. Are you a man of small means or of large means? 

A. Well, I don’t know what you may call it, but I consider I am 
worth fifty thousand dollars ($50,000). 

@. Are you worth no more than fifty thousand dollars? 

A. Well— 

(). It is a matter for you to answer here. 

A. That is a ticklish thing, you know. 

(). Lask you what you consider yourself worth now? At the time 
you made that transaction with Lehman Mever what did you con- 
sider yourself worth ? 

A. Well, I don’t consider myself worth much more than that. 

©. What? 

A. I don’t consider myself worth much more that. I don’t con- 
sider myself worth much more than fifty thousand dollars ($50,000), 

because that I have got. 
288 Q. You mean by that that you have it in hand? 
A. Well, | have got it. 


(). It is not on books, eh’ 
A. Sir? 
(). It is not on books? 


d 
A. Oh, no. 
. What sort of a business had Meyer been doing here for a long 
e prior to this—to the 29th of October, 1883 ? 
A. Well, he has been doing i COMMISSION business, 
). Was it a small or considerable business ? 
\. It was a pretty good business. 
Q. What sort of a business had Dreyfus been doing? 
\. Dreyfus bad been doing a pretty good business—a pretty large 
business. 
(). What was his business ? 
A. Who, Dreyfus? 
(). Y es. 
A. In the wholesale liquor business. 
©. ‘Tobacco ” 
A. Cigurs, not tobacco: cigars. lle OLY sold Cigars and liquor. 


Cross-examination by Mr. Labari 


Q. Mr. Ermann, what brought you to New Orleans, especially on 
Sunday night, when you arrived in New Orleans on October 20th ? 
A. Well, nothing very special brought me, as | travel cheap. I 
thought, “ Well, | will ran down to New Orleans,” as I have 
250 often done before, sometimes to have a game ol poker and Oo 
back the nextmorning; but then, not often—a game of cards, 
you might say.: I travel cheap, so 1 run down occasionally to New 
Orleans and sometimes have a game of cards 
(). Well, there had been, then, ho re que st for you Lo come to New 
Orleans, especially from Meyer? 
A. No, SIF. 
@. No letter? 
A. Not that I can recollect of any. 
19——°2°28 
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Q. No dispateh r 

A. No, sir. 

(. You came purely on your own inotives ? 

A. Yes, sir. 

(). Don’t you remember swearing in court that vou had received 
a letter two days before asking you to come to New Orleans, that 
he wanted to see you—that he wanted to see you?, Didn’t you swear 
that? 

A. I don’t recollect ever having stated that. 

(). only ask: you whether you recollect it. Now you say there 
was no letter, no dispatch, and you came here purely out of your 
own monition ¢ 
A. Yes, sir. 

Q. You came here but of your own accord, did you ? 
A. Yes. 
(). How came Meyer to say, then, “ You are the very man I want 
to see ;” do you know how he came to say that? 

A. No; [don’t know. He was glad to see me. He was 
290 glad to see me. 

Q. But he immediately opened this matter of business ? 

A. Well, not immediately ; not right away. 

(). Not immediately t 

A. No; he did not open the subject immediately ; not right away, 
but soon after. He says to me,“ I am glad to see you.” He told 
me,“ | am glad to see you. I am in asortof a hard pinch and need 
money, and you are the man that can help me.” 

Q. Did you ask him what that pinch was? 

A. No, sir. 

Q. Did he tell you what it was? 

A. Sir? 

Q. Did he tell you what it was? 

A. No, sir. 

q. | understand you to say, then, that on his stating to you and 
assuring you that he had goods al Mever Weill’s, evidenced by TC- 
ceipts, which you didn’t see until the next day 

A. No, sir. 

(). He proposed to you to lend him fifteen thousand dollars? 

A. Yes, sir. 

(). On those goods ? 

A. Yes; seventy-five per cent., at seventy-five cents on the dollar. 

Q. Did he exhibit any invoice of those goods showing their value 


or their contents ? 
A. No, sir. 
291] (2. Atno time did he do so during the transaction, did he ? 
A. No, sir; not during the transaction ; at no time during 
the transaction. : 
Q. How did you estimate or ascertain the value of the goods, which 
I understand you never inspected or saw, to find out what was the 
value of those goods? Did you make any ea!lculation to ascertain 
the value of those goods prior to lending fifteen thousand dollars 


} 


thereon * 


* 
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A. Well, he tells me that these goods amounted to twenty thou- 
sand dollars. 

Q. He told you that and vou relied only on his statement ? 

A. Well, | know very well that he would not misrepresent it to 
me. I have looked over the list and noticed pipes of imported cog- 
nac and whiskey; and so on, and I made a rough estimate and 
found about that amount. 

Q. You made a rough estimate in your mind? 

A. Yes, sir. 

(). Not by figures 4 

A. Yes; I figured a little on it. 

(). You are sure of that? 

A. Yes; ifigured on it—made a rough estimate—and found about 
twenty thousand dollars (S20 000). 

(). How did you ficune it Up, how did you do it? How did you 
know the number of gallons, the quality, &c.? 

A. Well, that’s easy ; any merchant who has had anything to do 

with the business knows how mucl there is ina pipe of whis- 
292 key—tforty or forty-two gallons. Anybody who has had any- 

thing to do with the business knows that; that is an easy 
thing to do. 

(). Cannot the price differ so materially that a man can be de- 
ceived in the value of the articles if he did not Inspect them and see 
the quality? Could not a man be deceived in that way, the prices 
of the different articles differing so materially and his not having 
Inspected them to see the quality ; Is it so” 

A. No; the goods can be judged by the brand. 

(). You didn’t, then, before making the loan, go to Meye r Weill 
and see Meyer Weill or any of his clerks to inspect the goods or see 
the invoice? 

A. No, sir; I didn’t see the invoice. I merely seen that Meyer 
Weill had receipted “ for the following goods, herein mentioned.” 

Q. | only want to get at the exact facts as vou have stated them. 
You made no Inquiry as to where he obtained these goods ? 

A. No, sir; none whatever 

Q. And you asked him nothing as to his circumstances, to know 
whether he was about to fail or not? 

A. No, sir. 

(. How much were you to make as your share of the pecuniary 
profit out of this fifteen-thousand-dollar transaction ? 

A. Well, I invested my money at eight per cent. and I 
293 have got a commission of two and a half per cent. 
(). On fifteen thousand dollars ($15,000) ? 

A Yes, sir. 

(). How much did you get after deducting the interest which you 
aid, and how much did you make on the transaction at two and a 
alf per cent. and eight per cent, Interest? You paid one bundred 
and SIXtV-SIX dollars interest ; what was the exact profit you made 
on this transaction ? 

A. Well, one interest stood off the other, and I only made a com- 


mission of two and a half per cent. 
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Q. His notes didn’t bear interest until after maturity. His notes 
that he gave you didn’t bear interest until after maturity, not until 
after maturity, whilst yours bore interest from date to maturity, mak- 
ing that difference that you paid out one hundred and sixty-six 
dollars for the time and within the time, because yours was of shorter 
date. Now, take that two and a half per cent., which is three hun- 
dred and seventy-five dollars ($575), and from it subtract one hun- 
dred and sixty-six dollars for interest and how much does it leave 
vou? : 
~ A. Two hundred and nine ($209) dollars; that’s what it leaves. 

(). And you had no other compensation for the loan than that, as 
I understand you ? 

A. No, sir; but I don’t know whether you may be correct, but I 
Was under thre In| ression that his notes bore interest. 

Q. Only after maturity ; 1t was drawn up that way. Yours 
294 bore interest from date. Now, did you Insure these goods 
after vou made this transaction ? 
A. Yes, sir. 
(). In which oftice? 
\. It was insured by—I told Mr. Weill to insure those goods. 
). When did you tell him that? 
A. Sir? 
(). When did you tell him that? 
A. I told him after I came down—Wedn sday, | think 
(). But up to that time you didn’t make any arrangements for 
the insurance of your interests In those goods ? 

A. No, sir; I never thought of the failure. 

Q. You didn’t ask Mr. Mever whether the goods were insured or 
not, did you? 

A. No, sir 

(). Did you, ever make such a transaction as this before in vour 
life? 

A. Not as large as that; no, sir: 

(). Not as large? 

A. Not as large as that; no, sir. 

Q. Did you ever make one less than this in which—in your life, 
In which you gave out your notes and cash to make a loan of money 
on goods or property ? 

A. Well, I haven’t made any transactions similar to that. My 
transactions were different. I have loaned money or a man comes 

and sells me a note 
290 Q. You have never made any similar transactions to this? 
A. No, sit; not on warehouse recetpts. 
Q. Did you ever make any similar transactions in New Orleans, 
since vour residence at Morgan City, with anybody ? 
A. Yes, sir; I have loaned money, 
(). Similar transactions? 
A. No, sir; not similar transactions to this. 
Q. How did you approach the store of Meyer on that morning 


‘ > 
when you went to his store and loaned—that Monday morning, 


which way did you go? 
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A. ‘To Lehman Meyer’s store? 

Q. Yes. . 

A. | took a Prytania street car. 

(). And came down what street ? 

A. Came down Prytania street as far as Canal; got out at Canal 
and walked around on Gravier to Mever’s place. 

(). How far is Mever’s store from Drevtus’? 

A. I think it is about two blocks; | am not certain. You know 
Meyer's place is right at the corner on Canal street; then comes 
Common—Gravier; it is more than two blocks. Common street Is 
the first street, then comes Gravier, after Gravier comes Natchez. 
It is between Natchez and Gravier. 

(J. It is between Natchez and Poydras? 

A. No, sir; 1t is two squares from Canal; two squares and a half, 

Q. You saw and heard nothing that morning of any commotion 

that had taken nlace in Dreyfus’ store, and made no inquiry ? 
A. Nothing until about ten o'clock, when Mr. Lehman In- 
formed me ot the smasi) Up. 

Q. Nothing until about ten o’clock. when Mr. Lehman informed 
you of the smash-up t 

A. Yes, sir; not this Lahman, but A. Lehman. 

(J. Where was that—at his store? 

A. Yes, sir; right at the corner, at his store. 

(). Did that cause no alarm in your mind as to your transaction 
with Lehman Mever, the son-in-law of Mr. Dreyfus, who was living 
1n the same house with him? 

A. Sir? 

Q. Did that cause no alarm in your mind as to your transaction 
with Lehman Mever, Mr. Dreyfus’ son-in-law, who was living in the 
same house with him? 

A. That didn’t strike my mind just then, but I thought over the 
matter after I wason my way,and it kind of struck me that he must 
have got it from Dreyfus. 

() Did Lehman Mever ro with you to the car? 

A. No, sir. ) 

(). Was he with you? Did you sf 
smash-up ? 

A. He was with me until a little aft 
he separated from me: that was after 
I iearned of the smashi-up. 

(). You didn’t see him afterwards ? 

A. No, sir: I did not see him afterwards. | did not see 
him after that time, sir; no, sir 

(). Until when? 

A. Until I came back to New Orleans again. I did not see bim 
until after I came back to New Orleans again. 

@. What brought you back te New Orleans so sudade nly : what 
connection with this business brought vou back to New Orleans? 

A. Whiat brought me back was when I learned that the goods at 
Mever Weill’s that I had the loan on were attached. 

Q. Sir? 


. 


» him after you learned of the 
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rr we left from breakfast, when 
[ was out of his company that 
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A. I say that what brought me back was that I learned that the 
goods at Meyer Weill’s, on which I had the loan, were attached. 

@. You came down then ? 

A. Yes, sir; I came down then on that locomotive. 

Q. What took place between you and Mr. Mever with reference 
to this transaction ? How did you approach him, and what did you 
say to him,and what did he say to you? 

A. Well, I was a little scared when I came down, learning tiat 
the goods were seized, and I saw Mr. Meyer about it, and he told 
me that—he said that he had bought the goods from Mr. Dreyfus 
and he paid for them, and he did not see that I had any risk to 
run; that I could be perfectly easy, as I was safe, and that nobody 
could do me anything on those goods. 

(). Did you tell him anything to the effeet that he got you into a 
scrape; did you say anthing like that to him’? 

A. Well, I told him that if I had known that, that I would 
298 never have entered into this transaction with him. I told 
him chat I never would have done it. 

Q. Did you not consider it a scrape or something of that kind ? 
Didn’t you use that language to him’? Did you not say something 
of that kind to him ? 

A. Well, I did not want to have any trouble. I said to him that 
I would not have entered into that transaction with him if I had 
known it. I told him still further that if he had told me that it 
was goods he got from Joseph Dreyfus that I would not have touched 
them. I told him—I said, “If you bad told me that the goods came 
from Joe Dreyfus I would not have touched them.” 

Q. Did you make any efforts to stop the payment of your two 
notes that were out under any fear that you would not be protected 
in your transferring this property ? 

A. No, sir; I did not make any effort, only I have consulted my 
lawyer in Morgan City and asked him. I saw Mr. Winchester, my 
lawyer, and. asked him, “Supposing a man has a promissory note 
out and the party does not want to pay it, how about that?” He 
says, “If it issigued by a responsible party he has to pay it.” 

(). But, ultimately, was it not a fact that one of these notes was 
never negotiated by Meyer; that the money you paid into the bank 
was paid to him; that he never negotiated one of the notes? 

A. I don’t know. 
oo) (). Was anybody else’s name on the back of it except Leh- 
man Meyer? 

A. | don’t know. I know I sent my check with bills payable to 
the Whitney National for that note. That’s what I know. 

Q. Did vou ask of Meyer any indemnity against the payment of 
your notes in case you should lose the title to the ownership of this 
property ? 

A. No, beeause I held the warehouse receipts, and, of course, I 
expected that the goods could not be taken away from me. I 
thought l Wis Secure because held those warehouse receipts, and 
[ didn’t think, as [ said before, that they could be taken away from 
mie, 
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Q. The question is whether you asked of him any additional in- 
demnity ? 

A. No, sir; I did not ask him. 

Q. Why did you not seek some indemnity against the danger of 
your eviction from the possession of these goods ? 

A. Well, just merely because if | would not have gotten those 
goods, I thought that Mr. Meyer would have satisfied me for the 
money that | had loaned him. I took it in that light. I did not 
think he would do otherwise. 

Q. If he was solvent at that time and in good credit, as you say, 
why could he not have given you some indemnity against the dan- 
ger you were running by the claims of these people on these goods 
at Mever Weill’s? 

A. Well, I suppose that he would have done so if I had made 

the demand. 
300 ©. He would have done so”? 

A. Yes, sir; I suppose that he would have given me some 
indemnity if [ had made the demand; but I did not. 

(). But you did not make any demand ” 

A. No, sir; I did not make any demand. 

(). Was not Mr. Dreyfus at that time indebted to you in a very 
large amount on a note that you held at the time of his failure? 

A. Well, I did not consider that he was indebted to me. I held 
his note, endorsed by Gumbel Brothers and Meyer. 

. I know you did, but was he not indebted to you in a large 
amount? 

A. No, sir. 

Q. What did you say ? 

A. I said, No, sir. 

Q. Are you not mistaken about that? 

A. No, sir; Il am not. 

@. Sir? 

A. No, sir; I am not mistaken about it. 

4. Had you not a claim on him for money on a note at the 
time of his failure ? 

A. Well, fifteen thousand dollars, as I stated. 

(). Why did you say he was not indebted to you ? 

A. I say fifteen thousand dollars ($15,000). 

O. J understood you to say that note. 

A. I said only those fifteen thousand dollars ($15,000). 

301 Q. You did not have any other claim ? 

A. No, sir; I did not have any other claim except those 
fifteen thosand dollars, which I considered secured by the endorse- 
ment of Gumbel. 

Q. How did you expect to pay those ten thousand dollars if you 
lost these goods by a decision of the court” 

A. How did I expect to pay them ? 

(). Yes; these notes. 

A. Well, 1 would have had to pay them, all the same. 

(. Were you able to do so at that time that you gave them ? 

A. When I gave the notes’? 
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(Q. Yes. Could you have raised ten thousand dollars ($10,000) 
immediately to have paid those notes? 

A. No, sir; I do not think that I could at the time that I gave 
those notes. 

(). You expected to at the time they came due? 

A. Yes, sir; I expected to at the time that they came due. I ex- 
pected that at the time they came due I would be able to pay them. 

Q. Did you give Meyer Weill any notice, prior to leaving on Mon- 
day morning, at twelve o'clock, for Morgan City, that you had any 
interest in these wareliouse receipts ? 

A. No, sir. 

Q. When did you first notify Meyer Weill & Co. that these receipts 
had been transferred to you? 

A. As soon as I came back from Morgan City. 
v2 Q. ‘That was two or three days after Monday, was it not? 
A. Yes, sir. 

Q. ‘Two or three days after Monday, you say? 

A. Yes, sir. It was Wednesday, I think; | could not be positive 
of it. It was either Tuesday or Wednesday that I came home. 

Q. What time did you get home? 

A. I came home before three o’clock. I came here purposely. I 
took aspecial engine because I thought that perhaps | could do some- 
thing in court. I thought I might be able to do something in court 
and took a special engine so as to get here in time. I took a special 
engine. 

(Q. How much did you give for that special engine that—you say 
that you had a pass? 

A. I gave one hundred and twenty-five dollars for that engine. As 
for regular fare, | never paid anything. 

Q. Who communicated to you the fact that the goods had been 
sold—seized, at least? 

A. I received a dispatch ; I disremember now if the dispatch was 
from Meyer or from young Dreyfus. I don’t recolleet whether it was 
from Meyer or from young Dreyfus; it was one of the two that sent 
it. {don’t want to make any mistake about it. 

Q. That is what you said before—that you were not sure which 
one it was, but that it was either young Dreyfus or Meyer. 

A. Yes,sir; one of them. 

Q. Was young Dreyfus a clerk or partner with his father? 
OUD A. I don’t know. He might have been a clerk. 
(). What was his name? 
A. Sir? 
). What was his name? 
A. Alphonse was his name. | 
d. Do you know what the dispatch said? Have you got that 
dispatch ? 

A. No; I have not got that dispatch. 

(). Do you remember what it said ? 

A. No, sir; but I think it said “Come down immediately.” I 
think that’s what itSaid. I think that it said “ Come down immed.- 
ately ; something serious.” 
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(. Have you sold all of those goods, Mr. Ermann? 

A. Yes, sir: I have. 

Q. What has been the result? How much did they produce, 
net ? 

A. I don’t think I can quite—I do not think I got quite all the 
— out of them that I advanced. 

(). Can't you furnish an account of the exact amount? 

A. Wall I had to sell a great deal on credit, and you can’t tell 
what might come in and what will not come in. I sold a good 
deal on time. 

Ilave you sold a good deal on time? 

A. Yes, S] 

(). How long—on how long time ? 

A. I have sold some payable next November, six months from 
the time they were sold. 

(). At less than cost or more than cost? 
d04 A. Some of it was more than cost and some a little less. 

Q. Are you positive that Lehman Meyer did not show you 
the invoice of those goods he had? 

A. Yes, sir; | am positive of it. 

@. You are positive that he did not show you the invoice of those 
goods? 

A. Yes, sir. 

(). At no time? 

A. That he did not show it to me at that time. He didn’t show 
it to me at that time; afterwards he did. 

(. How long afterwards did he show it to you. 

A. After the goods were seized. He showed it to me after the 
goods were se ized : nob before. 

Q. Well, but how long afterwards ? 

A. Well, it was the same week when-I came down. 

Q. Did you see or inquire—did you hear or inquire then how he 
had paid forthem? Did you make any inquiry t 

A. No, sir. 

Q. Did not investigate? You did not investigate? 

A. No. 

(). Do you know whether that bill was receipted or not—that in- 
voice? ‘The bill or invoice, was it receipted or not; do you know? 

A. I don’t think that it was. I am not positive of it, but I don’t 
think that 1t was. 

And you made no inquiry why it was not receipted ? 
305 A. No, sir; 1 made none. 

@. Mr. Ermann, have you no understanding or agreement 
or had you none with these parties in relation to your protection 
against the claims of these creditors whatever, and do you declare 
ov oath that you are out the amount of money that you loaned on 
them, fifteen thousand dollars ($15,000), without any security what- 
ever except these goods ? . 

A. Yes, sir; 1 am without any security whatever except these 
goods. I take a solemn oath on it that I had no other protection 
whatever; none in the least, sir. 

20—228 
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(). You considered this a good financial transaction ? 

A. I did, sir. 

(). Safe? 

nm, 3 did, sir. ; 

(). And that the profit you derived compensated you for the 
risk ” 

A. Well, it was a friendly act, you know. J did not look so much 
for the money; I did it more to oblige my friend; it was a friendly 
act. If I had beet caring for the money I could have made more, 
but I did it because I thought hima friend of mine. The other 
day a friend of nine asked me to lend him five thousand dollars, 
and I could have got one per cent. a month for my money, but | 
said, “ You are a friend of mine, and I don’t like te do such trans- 
actions with you. You area friend of mine, and’ I don’t want to 
treat you like other people.” I gave him the money at eight per 

cent., and I can produce the man himself to say so. There 
306 is four per cent. I threw away merely because he was a friend 

of mine, and | could have had good collateral security for it. 
[ did it more for a friendly act than for the money I made on it. 
I did it beeause he was a friend of mine; it wasa friendly act; that 
is What I did it for. 

(. What induced you to make this transaction ? 

A. I did it more for a friendly act than for the money I made on 
it. (Tostenographer:) You need not put in that other thing about 
the knocking off four per cent. 

(). Did Meyer explain the situation to be in such a condition as 
to require this act of friendship from you ? 

A. When—at the time’? 

Q. Yes. Did. he exhibit such anxiety to procure the money as 
induced you to believe that he was in distress? 

A. Well, h@didn’t say that he was in distress. 

(). Did he induce you to believe so from his conduct ? 

A. He told me that he needed the money, and I believed that | 
did need the money. 

Q. Did he exhibit any nervousness or alarm about the chance « 
refusal from you ? 

A. No, sir; not in the least. ! 

@. Had you ever made such a transaction with him before on 
goods ? : ) 

A. Sir? What’s that? 

(). Had you ever made such a transaction with him before on 
goods ? 
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A. No, sir. I loaned him money often, but not on goods ; 
307 just merely on his note. 

Q. Now, where did he pay you those commissions he paid 
you? You say that after he gave you those checks and drew the 
money—TI understood you to say that he gave—that he paid you a 
commission. 

A. I don’t know about his drawing the money for the checks. 
He paid me a commission in cash. 
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Q. He paid you a commission of three hundred and seventy-five 
dollars ($375.00) ? 

A. Yes, sir. 

(). At his office” 

A. At his oftice; yes, sir. 

Q. Did he pay you in bil!s or a cheak? 

A. No, sir; In money—in cash. He paid me in cash. 

(). Was that in the morning before you went up to Morgan City ? 
Was it before? 

A. Yes, sir. 

Q. Did you make any note of this transaction on your books ? 

A. I made a note of it on my bills payable. I made a note of it 
on my bills-payable book that I had such and such notes out so that 
I could know when they came due. 

(. Did you keep a regular set of books? 

A. I keep a set of books; ves, sir. 

(). Have you a book-keeper ? 

A. No, sir; not at the time, because I had to give up the store 


business. 
308 Q. And at that time—in October ? 
A. At that time——October ” 
®. Yes. 


A. I think I had sold out my store business to a young man there, 
I think I was not in the store business any more. 

(). You cannot tell? 

A. No, sir. I do not think I was in the store business then. I[ 
think I had. sold it out before that. 

Q. Well, you were not then in business as a storekeeper at all at 
Morgan City on October 12th, 1883? 

A. No, sir; I kept the ice business there. 

(). You kept the ice business there alone ? 

A. Yes, sir. 

2. And, did no other business, you say ? 

A. Did a contracting business; yes, sir—that is, not a commer- 
cial business. I did a contracting business. 

(. But I mean did you deal in merchandize. You were not deal- 
ing in merchandize at the time? You were not in the liquor busi- 
ness then, were you? 

A. No, sir; I was not in the liquor business then. I did not doa 
liquor business at that time. 

Q. Then I understand you to say that vou kept no books at the 
time of this transaction. 

A. How’s that? 

(. I say that | understand you to say that you kept no books at 
the time of this transaction except that you put down when your 

notes would come due. 
309 A. No, sir. I kept my private account, you know. I draw 
so much from the bank, depositso much, and put in my bills 
payable what I draw out; my note book. 
Q. You made no note of having a loan of fifteen thousand dol- 
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lars on these goods in any books that you kept; didn’t put that 
down—that vou made this loan of fifteen thousand dollars ($15,000) ? 

A. I put down that I have given my promissory notes for five 
thousand dollars ($5,000) each and put down when they became 
due. : 

@. And charged vour eash anything—did vou charge your cash 
anything to show the five thousand dollars ($5,000) you gave him 
in cash? Did you make any memorandum of it’ 

A. I gave the bank credit for five thousand dollars ($5,000); I 
gave the bank credit for that amount. 

(). But you did not say who got 1t* 
Yes, sir; I said who rot it—Lehman Mev ¥ 
In your eheek book ? 


\ 

d. : 

A. Yes, sir; in my check book. 
‘ 

\ 
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Where is your check book now ? 
I have got it. 
). You produced the cheeks, I believe, in court before ? 
A. Yes, sir. 
J. Showing that they were drawn ‘ 
A. Yes, sir. I produced them in court before showing that they 
were drawn. 
310 (). Did it cause you no surprise that Mr. Meyer, who had 
a big store—had a store on Tchoupitoulas street—found it 

necessary to store these goods at Meyer Weil! and Co.'s? Did that 
cuuse no surprise to vou at all? | 

A. No, sir: he had in his store moss and such things as that, and 
| didn’t think he had the room. 

(). At that time was his store at all full? 

A. I did not notice particularly whether it was or Hot. 
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Redirect examination by \Ir. DROWNE: 


Q. Mr. Ermann, how much of this money—fifteen thousand dol- 
lars—loaned Lehman Meyer has been returned LO you by him t 

A. by him ? 

©. Yes. 
A. Not a doliar 

Q). Ilas any of it been returned from any source except the sale 
ol those goods ? 

A. Has any of it been returned outside of that? 

(). Yes. 

A. No, sir: nota dollar: not a dollar, sir. 

(). If these goods should be taken away or their proceeds taken 
away from Vou by thi proceedings that are How py nding What un- 
derstanding or agreement or contract Is there between you and 
Lehman Meyer or Joseph Dreyfus or anybody else 

A. What contract ? , 

(). ‘To refund this money which you have loaned on these 
oll goods What contract is there? _ 

A. Nothing whatsoever with either of thos 
you mention. 


ventlemen that 


a> 
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Q. Or with anybody ? 

A. With nobody. I have no contract with anybody. 

(. So that it will be an actual loss to you of fifteen thousand dol- 
lars ($15,000), besides your expenses, court expenses, and lawyers’ 
fees, should you lose this suit—these suits? 

A. Yes, sir. I can’t see any other source or chance of getting a 
dollar back. I don’t see any chance of it at all. 

(). You are charged, Mr. Ermann, in this bill and in the other 
bills with conspiring and confederating with Lehman Meyer and 
Joseph Dreyfus to defeat the creditors of Joseph Dreyfus in ob- 
taining their just rights against him by this pledge that you hold 
What have you to say to that?) What answer have you to make to 
those charges ? 

A. Well, all I have to say to that is that it is very wrong and 
unjust that I should be placed under the heading with Dreyfus’ af-. 
fairs; that I bad nothing at all whatsoever to do with it, and I am 
as innocent of anything of that kind as I was on the first day | was 
born. That’s all I have tosay toit. I certainly, had I known any- 
thing about that affair, would never have had anything to do with 
it. | would never have entered into the arrangements with Mr. 
Me yer that I did. I consider—I swear that if I had had the slightest 
idea I never would have done it. You may take it as you want, 

but you may believe that if I had the slighest idea or would 
ol2 have heard before of the failure of Joseph Dreyfus or if Mever 

would have come to me and said, 3 | have got these goods,” I 
would not have touched it, because I would have thought that he 
might have got those goods from Joseph Dreyfus. I would swear that 
ona stack of Bibles. I would swear on a stack of Bibles, | don’t care 
how high they were. [ hope I may have my neck cut off if | knew 
anything about it. Had I been living here in the city, you know, 
it might have been different. If I had stopped somewheres else, 
not stopping at Joseph, Dreyfus’, perhaps | would have heard some- 
thing of it, but, as it happened, | did not. It was my home when 
| came to the city. If 1 am accused of being in cahoot with these 
men it is very wrong 

By Mr. Lapatr: 

®. Then this transaction, this loan and pledge of yours—pledge 
of Lehman Meyer to you for the loan to secure the loan—was it a 
fraud and a sham or was It a dona fide transaction ? 

A. It was a real transaction, just as real as if you wanted from 
me on my check five hundred or seven hundred dollars for thirty 
days, and I gave you the money, and when the notes became due | 
expect to wget it or by il special request LO hold it thirty days 


. 


longer. That is just the transaction | made with Leman Meyer. 


A. MeGuirk, being sworn, says that he, as stenographer, took the 
foregoing evidence and reduced ‘the same to writing, and that he 
has no interest in the result of the suit in which the same was 
tuken. 7 


(Signed) A. McGUIRK. 
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—_ 
Sworn to and subscribed before me this Ist August, 1884. | 
(Signed) J. DEVONSHIRE, U.S. Com’r. 
v1 Cross-Evamination of Abram Ermann by Mr. Phillips. Offered 
by Defendants and Filed 30 Nov’r, 1885. 
United States Circuit Court, Eastern District of Louisiana. | 
' 
Hf. Wetiter & Co. et al.) 
vs. > = 
JoserH Dreyrus ct als. } 
New Orveans, May 13, 1855. 
On this day, at 3 o'clock p. m., before A. G. Brice, special 
314 examiner, there being ee nt R. Hi. browne, lsq., the solie- 
itor for defendants, and A. B. Phillips, Esqr., solicitor for E. 
Dubois, a complainant— 
Mr. ABRAM ERMANN was specially recalled for cross-examination. 
By Mr. PHicurps: 
Q. You are acquainted with Joseph Dreytus? 
A. Yes, s | 
() How ot have you known Joseph Dreyfus? 
A. About fifteen or eighteen years. | 
(). You were an intimate friend of Dreyfus? 
A. Yes, sir; I was intimate with him. ~~ 
(). Were you at Joseph Dreyfus’ house on the 25th October, 1883 ? 
A. Yes, si 
1). W hat in did you arrive at his house? 
A. I arrived at his house about—early—six o'clock. 
(). In the morning or evening ? 
A. In the evening. 
() Llow late did vou remain there ” 
A. I remained there all night. 
Q. Did you sit on the gallery at any time that Sunday evening ? 
A. No, sil 
(). Were you on the gallery that Sunday evening at any time? 
The only time I was on the gallery was while I was entering 
the houss 
Q. Did you sit down on the gallery with anybody ? 
A. No, sir. 
ola (). Did you not see the Gumbels there ? 
A. I don’t remember whether one of the Gumbels was - 


there or not; [am not positive. 
Q. Were'you not walking up and down the gallery with one of 
the Gumbels? 
A. No, sir. 
(). Were you around at Dreyfus’ store that Sunday night ? 
A. No, sit 


() At no hour? 


c 


At no hour. 
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©. You did not know of goods being ‘removed from Dreyfus’ store 
after twelve o'clock that night? 
A. No, sir. 
Did you see Dreyfus at any time that night? 
A. No, sir; I did not. 
(). How late did you go to bed that night? 
A. About nine o'clock, as near as I can remember. 
(). At nine o'clock ? 
* A. Yes, sir. 
(). You had no conversation with Dreyfus that night? 
\. None whatever. 
(. Did you see his son-in-law, Lehman Meyer? 
\. Yes, sir. 
). What time was it that you saw him* 
A. I saw him en my arrival there. 
(). At six o'clock. 


) 


A. Yes, Sir. 
316 Q. Did you have a conversation with him ? 
A. Y es, sir. 


How long were you both together t 
A. We were together until I retired. 
(). From six o'clock to nine? 
A. Yes, sir. : 
Q. Did he tell you whether he was going to Dreyfus’ store ? 
A. No, sir; he did not tell me anything. 
(). Did he tell you he was going to remove the goods of Joseph 


4 Dreyfus to Mey r Weill’s store’ 
A No, sir. 
(. He never told you that’ 
A. No, sir. 


Q. Then when you arrived Sunday night you heard nothing of 
the failure of Dreyfus ? 
A. No, sir. 
Q. Did you see the newspaper that Sunday evening? 
A. No, sir. 
Q. Did you not see any commotion by the family in the house? 
A. No, sir; only I inquired for Mr. Dre vfus, and they told me he 
was upstairs with his wife, very sick. That is the only commotion 
that I noticed in the house. 
(. Lehman Meyer did not tell you that he had failed at all? 
A. No, sir. 
(). And you an intimate friend of the family 
A. No, sir; he did not. I wish he had told me. 
i (. Were you not in town on Saturday at all? 
A. No, sir. 
). You had not arrived at all ? 
A. No, sir. : 
2. Your first arrival was on Sunday ? 
A. Sunday evening. 
@. At six o'clock ” 


} 
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A. Yes, sir; I arrived here about a little after five and came up 
to the house about near six. 

Q. You say that you saw a Mr. Gumbel there that Sunday even- 
ing at six o'clock ? 

A. I say I don’t remember seeing him. 

(). L asked you if you saw one of the Gumbels, and you say you 
saw one. 

A.. 1 don’t remember whether he was there or not. 

Q. I wish you would remember and state whether you saw one 
of the Gumbels there that Sunday evening. 

A. I cannot remember. 

(). Did you see any of the three Gumbels that Sunday evening at 
all ? 

A. Not that [ can remember. 

Q. Did not Lehman Meyer tell you anything with regard to mov- 
ing these goods to Mever Weill’s store? 

A. Nothing whatever. 

(. Did he tell you that Sunday evening that he wanted to borrow 

any money ¢ 
O18 A. Yes, sir. 
Q. What did he tell yeu? 

A. He told me he wanted to borrow some money from me. 

(). How. much ? 

A. Ile needed about $15,000. | 

Q. Did he tell you on what he wanted the money ? 

A. Yes, sIr. 

QM. On what? 

A. He told me that he had a lot of goods in the warehouse which 
he would pledge—that he had $20,000 worth of goods that he would 
pledge. 

(). Did he tell you where the goods were ? 

A. No, sir; he did not. He told me they were in the warehouse. 

(). Did he tell you whose warehouse it was? 

A. No, sir; not that night. 

(). You asked him whose goods they were? 

A. No, sir; I did not. 

(. Did you ask him whether the goods belonged to him ? 

A. No, sir: he told me he had $820,000 worth of goods. If so, 
they belonged to him. 

(). Do you know of your own knowledge that he owned $20,000 
worth of goods that Sunday night? 

A No, sir; [ did not know what he owned. I know he done a 
great deal of business. 

(). Did you not also know of the failing circumstances of Lehman 

Meyer on the 28th October, 1883 ” 
O19 A. No, sir; I did not. 
(. Did you not visit his store before that ? 

A. When I came to the city [ visited his store. 

(). Where was his store at? 
A. No. d Tehoupitoulas street. 
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Q. That is right on the point of Canal street—a little store there 
on ‘Tchoupitoulas near Canal street ? 
A. I think so; it is not the corner, but next to the corner. 
Q. It wasa very small room, however? 
A, No, sir. 
(). Would not this room make two of it? 
A. No, sir. 
Q. How many rooms would this make of his? 
A. His place was larger than this. 
(). When were you there in his store ? 
A. I was in his store on Monday morning. 
(). That Monday morning, the 29th, after this occurrence? 
A. Yes, sir. 
(). Were that the first time you were in his store? 
A. I was in his store whenever | came to the city. 
Q. I want to know when you were there before. 
A. Whenever I came to the city | went to his store. I don’t re- 
member when I came. 
Q. A week or two before this failure of Dreyfus were you in his 
store ? 
A. I don’t know whether I was in the city a week before 
020 ~—i that or not. 
(). Were you there a month before ? 
A. I cannot say whether I was here a month before or not. 
(). Now I will come back to Monday. On Monday when you 
went to his store did you tind any $20,000 worth of goods there? 
A. No, sir; notin his store. 
Q. What did you find in his store? 
A. I found in his store some moss, ete. 
@. I mean to the value of how much. 
A. I did not judge. 
(. Hardly anything in his store ‘ 
A. No, sir; not much in the store, because he was doing a come 
mission business. 
Q. That was Monday, the 29th October? 
A. Yes, sir. 
(). And you say you cannot tell how many months before this 
transaction you were in his store? 
A. I cannot say; only I went into his store whenever I came to 
the city. 
@. How long was that before this transaction ? 
A. I cannot say. I cannot say when I came to the city before 
that. 
(). One, two, three, or four months, about ? 
A. No, sir; it is three or four years ago when I came to the city 
then, and I cannot remember. 
. Do you know that Mr. Lehman Meyer failed here after Drey- 
fus or before Dreyfus? = ° 
v2 A. I remember that he could not pay any more after 
Drevfus failed. I believe it was in December, if | am not mis- 
taken. 


; 


21—228 
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(. Did he eall fer your assistance then ? 

A. When he failed ” 

Q. Yes, sir. 

A. No, sir. 

©. You say that you had a conversation with him on Sunday 


A. Yes, sir. 

Q. About loaning him $15,000 on $20,000 worth of goods ? 

A. Yes, sir. 

Q. What was your answer in regard to thint request ? 

A. I told him if I could assist him in letting Lim have that money 
that I would do so if I could. 

(). You did not give him a decided answer, then ? 

A. No, sir. 

(. Did you tell him that you would go and examine the goods 
before you would loan him the money ? 

A. No, sir: I did not. 

(). Was he doing a commission at the time he asked you for the 
money ? 

A. Yes, sir. 

@. When did you see Mr. Meyer again ? 

A. | saw Mr. Meyer the next morning after, after I had retired 
that night. | 

Q. That is, Monday morning ? 

sao. 

Q. What time? 

322 A. As near as | ean recollect, about seven o’clock he came 

to my room, 

Q. Did Mr. Meyer live in the same house with Dreyfus ? 

A. Yes, sir. 

Q. Did you not receive a note from Meyer to come down on Sun- 
day ? 

A. Not that I can recollect. 

(). [ would like you to refresh your memory. 

A. Leannot remember. ‘That question was asked me before, and 
1 could not recollect it. 

().. Do you swear positively that you did not get a note? 

A. | cannot recollect whether he sent me a note or not. In other 
words, | cannot recoliect of receiving a note from him. 

Q. Yousolemnly swear that you received no note from Mever to 
come down Sunday night a day or two previous. ‘That was on 
Thursday or Friday ? 

A. I swore that I would testify to the truth as far as I could ree- 
ollect in telling the same. That is all I can say. 

-Q. L repeat: Do you solemnly swear that you received no note 
from Meyer to come down Sunday night, a day or two previous? 
That was on Thursday or Friday ? 

A. I don’t recollect that I received a note from Mr. Meyer. 

Q. You might have received one and you don’t recollect it. Is 
that it? 

A. I don’t recollect of receiving one. 
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Q. Where did you have the conversation on Monday morning ? 
A. That conversation we had going down in the cars. 
323 Q. Did you hear nothing, then, on Monday morning 
about the failure of Dreyfus? 

A. Nothing whatever. 

Q. He did not tell you? 

A. No, sir. 

Q. And your friends did not tell you? 

A. I did not see anybody else while I was in company with 
Meyer, and therefore I did not see any other friends. I wish I had,” 

(. Did you see any of the Gumbels at all on that Monday? 

A. No, sir. 

Q. You have already stated that you did not hear that Sunday? 

A. Yes, sir; I have. 

Q. Where did vou go as you walked down with Meyer? 

A. I went down in the ear; I did not walk. 

Q. Where did you stop at? 

A. I went to Canal street, and from, there we walked over to his 
store. 

Q. What did you see in his store while you were there? 

A. I did not take particular notice. 

(). Was there much in his store” 

A. No, sir; there was not a great deal in his store. 

(). Did you see anything else besides moss in his store? 

A. There were some other packages at that store that I did not 
examine. 

Q. Now, when you went to his store did you ask him on what 
security he was wanting this $15,000? 

A. Yes, sir. 
324 Q. Was anybody present? 
A. No, sir. 

). Did you ask him then whose goods they were? 
\. No, sir. 
). Did you ask him where the goods were? 
A. Yes, sir. 
). Where did he say they were” 
A. He pulled the documents out of his pocket—they were in an 
envelope—and he showed me the warehouse receipts. He said 
“Tlere are the warehouse receipts. I have got that much good. 
stored at Mr. Meyer Weill’s warehouse.” There are the very docu- 
ments which Mr. Browne produces to me here. 

(. Do you know in whose handwriting the top part of these 
receipts is that are here produced ? 

A. No, sir. 
). Is that Mr. Lehman Meyer’s handwriting? 
A. No, sir; I cannot say. I did not see him writing it. 
). Do vou know wl) se handwriting the bottom 1s? 
A. I only identify that signature. 
Q. Of Meyer Weill? 
A. Yes, sir. 
Q. You don’t know the balance? 
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A. No, sir. 
Q. You never went to examine these goods? 
A. No, sir. 
Q. You did not go to Meyer Weill’s warehouse to look at them ? 
A. No, sir; not that Monday. 
d20 @. You loaned him $15,000 upon these documents? 
A. Yes, sir; upon those documents. 
Q. Did you give him the $15,000 in cash ? 
A. No, sir. ~ = * 
Q. Why did you not give him the $15,000 in cash? Did he not 
ask for it? 
A. Yes, sir; he asked me for $15,000, and I told him I could not 
give him $15,000 in cash. I could not spare the money at the 
time. 
(). And he took how much ? 
A. I offere? him :$5,000, and I made two promissory notes for 
$5,000 each. 
Q. When you paid this $5,000 was it by cheek or in cash ? 
A. A check. 
©. On what bank ? 
A. I don’t remember now. 
(). You don’t recollect on what bank you drew the check ? 
A. No, sir. 
(). And the balance you say Was in two notes, nade payable Lo 
your own order, or were they payable to his order, which ? 
A. I think they were made payable to his order, as near as I can 
recollect. 
Q. You think they were payable to his order ? 
A. Yes, sir. 
(). Drawn by you and endorsed by him if payable to his order ? 
A. Drawn by me and endorsed by him. I think so. 
o2b (). What has become of these notes ? 
A. I have got them back after I paid them. 
.). Have you got them now? 
A. I don’t know whether they are among the documents here or 
not. 
@. Did you not ask for Dreyfus when you arrived that Sunday 
night? 
A. Yes, sif. 
Where did they say he was? 


(), 

A. They told me he was upstairs with his wife. She was very 
sick. 

@. You did not see Dreyfus at all then? 

A. No, sir ¥ 

(). Were you a merchant at the time vou loaned this money ? 

A. Yes, sir. 

(). Doing business where ? 

A. At Morgan City. 

(). You kept books uy) there ? 

A. Yea. sr: i kept books 

(). Had you not the entry on vour books of this $15,000 ? 
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A. Yes, SIV. ‘ 
Q. You have disposed of these goods, have you not? 
A. Yes, sir. 
(. What have you realized eut of this $20,000 worth of goods ? 
A. Well, I have not made a full settlement of it, because a great 
deal of it has not been paid to-day. 
@. You have not made a settlement, you say, of the amount 
~~ t 
— * 327 A. Of the proceeds, I have not. 
(). Since 1883? 
A. Yes, sir; because several of the goods are not paid for to-day vet, 
so that I cannot say what I will realize out of it. 
Q. How much interest was Mr. Meyer to pay you for the loan of 
that $15,000? 
A. He paid me a commission of 24 on $15,000. 
(). He paid you a commission 23 on $15,000” 
A. Yes, sir: on $15,000. 
Did you deduct that out of the $15,000” 
\. No, sir. 
Q. W here was that 21 per cent. commission paid ? 
A. I got it after I gave him my check. 
@. You gave him a check for $5,000? 
A. Yes, sir; and he gave me cash. 
Q. That is 23 per ceil. on the whole $15,000? 
A. You, a. 
-_ Q. On whieh he had not realized yet on the whole $15,000 ? 
, A. Yes, sir 


(). So he paid you In advance? 

A. I do not eal! it in advanee. When a transaction of that kind 
is done, vou get your commission on the’amoutt whether it 1s cash 
or not cash. If I advance a planter $65,000 I take out my com mis- 
sion on the 86.000 and the planter draws the money as he wants it. 

(). Did you not swear some years ago in open court that 
3828 you did not charge any interest on this money ? 

A. I don’t think I did. I don’t recollect whether | swore 
to it at that time; I swore to the fact, whatever it was. 

(). Do you not recollect swearing that vou did not charge him any 
interest, that you done the whole thing as a favor to a friend ? 

A. No, sir: I don’t recollect. 

(). How long did you stay in the city on Monday? 

A. J staved in the city until twelve o'clock. 


(. Twelve o'clock in the day t 

A. Yes, sir; noon. 

(). You 1 . then ? 

A. Yes, s 

Q). You beard nothing then of the moving of the goods or the fail- 


ure of Dreyfus? 
\. I heard of the failure before I left 


> 


(). Did vou go back to Lehman Me yer after you found that out? 
A. No, sir; I could not find the time. 
(). Did you go and ask him if those were tne same goods ? 
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A. No, sir; I did not. 

(). You did not take any interest in the matter at all? 

A. No, sir; I did not think there was anything wrong. I never 
dreamed of the goods coming from Mr. Dreyfus, by any means. 

Q. You never did loan as much money to Lehman Meyer before 
for any warehouse receipts ? 


A. No, sir. 


o29 Q. This is the first transaction you ever had with him of 
that kind ? | 
A. Well, similar to that it —: ves, sir; it is the first, but I used 


to loan him money when he became a speculator in cow-peas; sev- 
eral thousand dollars at atime. 

(. But I mean on warehouse receipts ? 

A. No, sir: I never did: that is the first time he ever required 
such a large amount. 

(). But | mean vou never done it on so large a scale with him 

A. No, sir. : 

(). What time did you go to Meyer Weill’s store on Monday ? 

A. I did not go to Meyer Weill’s store at all. 

(). | thought you said you went there ? 

A. No, sir. 

(). When did you go to Meyer Weill’s store? 

A. I went to Meyer Weill’s store after I came back Wednesday-— 
when | heard that the goods were seized. 

(). Ilow did you come from Morgan City on Wednesday ? 

A. I came by a special locomotive. 

(). Did you pay for the use of that locomotive? 


A. Yes, sir. 
(). What did you pay? 


A. I paid $125. 

(. Did you take any steps with regard to this seizure when vou 
came down ? 

A. I eame down on the locomotive specially to take steps to pro- 

tect mv goods. 
350 Q. Where did you go when you came here—did you go to 
Dreyfus’ house? 

A. No, sir; I did not go to Dreyfus’ house. 

(). You did not seek Mr. Meyer, then, at all? 

A. Well, saw Mr. Mever on Wednesday. I think I came down 
Tuesday, but not in time to take any steps, because all the offices and 
the courts were closed. 

Q. You came down Tuesday on the locomotive? 

\. Yes, sir. 

). What time did you arrive here on the locomotive ? 
\. When I got in town here it was about three o'clock. 
Q. Where did you go to then ? 

\. Then I went to Meyer Weill’s store. 

). Direct? 

\. Yes, sir. 

Whom did you see there 


Mr. Me yer Weill. 


*) 


c 


- 


Se. 
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Q. What did you say to Mr. Mever Weill ? 

A. Lasked him what was the matter with those goods, and I 
showed him I was the owner of the goods; that I held the ware- 
house receipts, and I asked him what was the matter. He said he 
did not know that the goods were seized. 

Q. This is the first time you went to Meyer Weill’s and informed 
him that you were the owner of these goods; that was on Tuesday 
after three o'clock ? 

~ aa ” A. Yes, sir. ‘ 
Q. Did he tell you that he knew you were the owner of 
vol these goods ? 


A. No, sir; be did not tell me. 
Q. Was he surprised that you were the owner of these goods? 
A. No, sir; he was not surprised. 
(. How long did you stay there with Meyer Weill ? 
A. I don’t recollect how long I stayed there; I stayed there quite 
awhile. 
| @. How many hours? 
| A, I don’t know. 
(). Were you there more than three hours ? 
A. No, sir. 
Q. Were you there three hours ? 
A. No, sir; I don’t know how long; whether it was an hour or 
an hour anda half. I cannot say. 
Q. Where did you go after you left Meyer Weill? 


—_ A. I don’t remember where | went then. 
ee te . Where did you sleep that night? 
; A. At the Cosmopolitan. 
| . Why did you not go to Dreyfus’ house ? 


A. Because he was in trouble and | did not like to go there. 
@. You did not look for Lehman Meyer that night at all ? 
A. | looked for him, but I could not see him until next morning. 
. Who took you to Messrs. Singleton & Browne ? 
A. Nobody took me there. 
(. Did not Meyer Weill take you there? 
A. No, sir; 1. went there by myself; but I met Mr. Weill at the 
office of Singleton & Browne. I asked Mr. Weill for a good 
oo2 attorney and he said he would recommend me to Singleton 
& Browne, his lawyers, also. I went to Singleton & Browne's 


. oflice and there met Meyer Weill. If | am not mistaken, | was talk- 
ing to Mr. Browne on the subject when Mr. Weill came in. 
(). You knew you say on Monday when you left here to go home 
as that Dreyfus’ goods had been removed from his store? 
» 


< 


A. No, sir; [| was told that he was bursted, but I did not know 
anything about the removal of the goods. 

(. You did not know it at that time’? 

A. No, sir; not until I came back on Tuesday. 

Q. Did you not hear of it from: Meyer Weill? 

A. No, sir. 

Q. Did he never tell you that these goods came from Mr. Dreyfus’ 
store ? 
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A. No, sir. 
(. While sitting down there for about an hour and a half you did 


not have any conversation about that ” 
A. No, sir; he never told mea word about it. 


By Mr. Browne: 


(. Were you at any timeon Sunday night on Gravier with either 
or all three of the Guinbels ? 

A. No, sir; I did not go out of the house after nine o’clock ; not 
until next morning. 

©. William Stern says in his testimony that. you were with the 

three Gumbels on Gravier street between ‘Tchoupitoulas and 
303 Magazine streets between the hours of half past eleven o’clock 
that night and one o'clock the next morning. 

A. It is not true; it is impossible; | went to bed at nine. 

(). | understood you to say that you had often loaned Lehman 
Mayer money before this time? 

A. Yes, ir, 

Q. Now, when Lehman Meyer asked you to loan him this money 
he was doing business, you say, at No. 5 ‘Tchoupitoulas street ? 

A. Yes, sIr. 

(). Did he have any other busineks ? 

A. Yes, sir; he had a plantation, and he had a store in Thibo- 
deaux. , 

(). What stock did he carry in Thibodeaux ? 

A. He earried a stock there of about S12? 000 or S15.000. 

Q. Why did you not go and examine the goods that Monday 
morning Upon which Lehman Mey: r wanted LO borrow this money t 

A. Weill, I did not co and examine the coods because Meyer had 
iever misrepresent d anything to me in all the transaetions that | 
iad with him, and after he gave me this pledge that the goods were 
here, and these warehouse receipts, | was positive that they were 
here, and because Mr. Weill would not sign a receipt unless he has 
he goods that he recel pts for. 

(). Hlow much cash have you really realized this far from these 
goods, or do you know ” } 

A. | cannot sa exactly. 
(. Can you not come within $1,000 of i 


4 


‘; 


Oo A. No, sir; by going over my books | ean tell how much 
cash | realized from them, but from me mory how | cannot 
tell; I could have brought a memorandum easily enough. 
Q. Do you know anything at all about Meyer’s plantation; what 
kind of a place It Is * 
A. lt Was a pretty largve-sized place. 
Q. What was your confidence in Lehman Meyer? 
| always had full confidence in lim as a good, honest man. 
And also at the time vou made this loan ” 
Yes, sir; if IT had not | would not have made the loan. 
What 1s your confidence in him now ? 
Well, not so much as it was, by a long distance. 


, 
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Ooo lestimony Offered 


hy De fi ndants. 
United States Circuit Court, Eastern District of Louisiana. 


H. WEILLER 
vs. -In Equity. No. 10521. 
JoserH Dreyrus et als: } 


Testimony taken on behalf of the defendants, under the 67th rule, 
as amended, of the courts of equity of the United States, before A. 
J. Brice, Esqr., special examiner, duly appointed and qualified, to 
take the depositions of witnesses in the above-entitled cause. 


New Or veans, March 20, 1885. 


Present: R. H. Browne, Esq., solicitor for defendants ;-David C. 
Labatt, Esqr., solicitor for complainant. 


lt is hereby agreed by the respective solicitors that the testimony 
of this witness, and of other witnesses taken before the examiner, may 
be used in each and all of the cases against Joseph Dreyfus et als., 
defendants. This agreement applies to the testimony which may 
be taken on behalf of the complainant or on behalf of the defendants, 
all legai objections to testimony being reserved. 
306 LEHMAN MEYER, a witness produced, sworn, and examined 

on behalf of the defendants, deposes and says: 


By Mr. Brown) 


\). You are one of the defendants in the cause of H. Weiller ef als. 
against Joseph Dreyfus et ads 

A. Yes, sir. 
). What relation are you to Joseph Dreyfus 
A. I am his son-in-law. 
). Where did you reside in the month of October, 1885? 
A. At No. 324 Josephine street, in the city of New Orleans. 
). With whom did you reside ther 
A. With Mr. Joseph Dreyfus 

(J. lLlow long had you re sided with him’? 

A. I had resided with him about a year and a half previous to 
that time. 

Q. Were you in business here at that time yourself? 

A. Yes, sir; | was. 

Q. When did you suspend payment, or when was your commer- 
cial paper protested ? 

A. I believe it was some time in January, 1854 

\). Was 1t in January, ISS4, or December, 1883? 

A. I believe I paid up some money in January. If I could see 
my books I could tell. It was either in the latter part of December, 
1S83, or the bi ginning of January, LSS4 | do not remember which. 


*) 


/ 


, 


} 


Q. What was the cause of vour failure 
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edt A. Well, bad business and heavy losses that I had the year 
previous; and troubles, having endorsed for parties who 


failed. 
(. What business relations did you have with Joseph Dreyfus? 
A. I had no business relations with him. 
Q. What claims, if any, did you have against Joseph Dreyfus at 
the time of his failure? 
A. He owed me some money which I loaned him. 
Q. How much money did he owe you ? 
A. $26,000 and some odd. 
Q. When did you ask him for it? 
A. I demanded the money of Mr. Dreyfus some time in October. 
(. What did he say? 


A. He said he would get some money in and he was going to pay 


@. What kid you do then ? 

A. ‘The mioney did not come forward, and he proposed to sell me 
some goods fortheamount. At first | would not uccept of the goods. 
[ told him that the goods would not give me money, that I needed 
money. 

(). About when was it that he made this propesition to you ‘ 

A. That was some time about the 20th of October, 1885. 

(. What did you do then ? 

A. I waited a few days, and finally, as 1 was in need of money 
very badly and had to have it, I bought the goods from him. | 
bought the goods on Friday, October 27th, I believe. 

(). When were the goods to be delivered ? 

A. On Saturday morning I was to take the goods away. 

Q. Why did you not take the goods away on Saturday morn- 

Ing ? 
338 A.*The reason I did not take the goods away at that time 

was this: | went to Meyer Weill, who is a friend of mine, and 
told him that | wanted to store some goods in his warehouse and 
wanted to store them there to-morrow. That being Friday, I said I 
wanted to store the goods in his warehouse on Saturday. And he 
said, “ To-morrow you cannot store goods with me; my store will be 
closed; but after Saturday midnight you can have the key of my 
store.” 

(). Why did you want to store them at Meyer Weill’s warehouse ? 

A. Well, so that I could take his warehouse receipts and raise 
money on them. 

Q. After you could not get the keys of Mever Weill’s store on 
Saturday, what did you do? 

A. I removed the goods. At least I did not remove the goods, 
but Mr. Dreyfus delivered the goods to me on Sunday morning, 
which I stored at Mr. Weill’s warehouse. 

Q. Why did you do iton Sunday morning? 

A. The reason [ started early in the morning was, because | was 
ready to go to Thibodeaux that morning at half past seven o'clock 
by the Morgan railroad, and I started soon in the morning in order 
to get through and go and attend to my business. 


} 
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©. What time was it that the delivery of the goods begun ? 

A. I think it was from half past one o’clock to two when I re- 
ceived the first load at Meyer Weill’s warehouse. 

(). Low Many loads were delivered before daylight? 

A. Three loads. 
339 Q. When was the balance of them delivered to you? 
A. After daylight. 

(). When was the last of them delivered to you on Sunday? 
A. About eleven o’clock on Sunday. ‘Then the marshal stopped 
them. 

Q. Were you at the store of Joseph Dreyfus on Saturday night 
when this delivery commenced or where were you? 

A. | was at Meyer Weill’s store to receive the goods. 

(). When were these goods separated or set apart for you by Joseph 
Dreyfus? 

A. He began on Friday. AssoonasI bought the goods from him 
he began to pick them out to deliver them. 

Q. What was the amount of the goods that you were to receive? 

A. Nearly $20,000. 

Q. Why did not the delivery continue on Saturday night after it 
had begun ? 

A. Well, the draymen were prevented by the police stating it was 
against the city law. 

(. After you had stored these goods in that warehouse what did 
you do with reference to getting the receipts for them ? 

A. I got my warehouse receipts from Mr. Meyer Weill, and I 
raised some money on them. 

(). Are these the warehouse receipts : 


A. Yes, sir. 
Mr. Browne, for defendant, introduces and files in evidence 
340 the five warehouse receipts described as given by Mever Weill, 
to the witness. 

). When were these rece) pts delivered LO you by Meyer Weill ? 
What time of day was it? 

A. They were delivered to me on Sunday night. 

(). Is that the invoice of the goods that you refer to? 

A. Yes, sir; that is the invoice of the woods [ refer to. 


Mr. Browne, for the defendant, introduces and offers in evidence 
the invoice of the goods covered by the above five warehouse re- 
ceipts given for the goods by Mever Weill. 


). How long have you known Mr. Erhmann, one of the defend- 
ts here present 
A. I know Mr. Erhmann for the last ten years. 
(). Upon what terms has he been with the family of Joseph Drey- 
fus and yourself? 
A. On very friendly terms. 
(). Ilas he been in the habit of sfaying at any particular place t 
A. Yes, sir. Since I have been residing with Mr. Dreyfus, when- 


an 
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ever Mr. Erhimann came to town himself or with his family he 
always stopped at Mr. Dreyfus’ house. 
(. Was Mr. Erlimann in town that Saturday night? 
;. No, sir. 
@. Where did he live? 
d In Morgan City 
(). Was hea man of small or of considerable means? 
A. He was a man of means at that time. I do not know what he 
has to-day. 
341 (). When did he arrive in town? 
A. He arrived here on Sunday evening. 
(). About what time ? 
Ile came to No. 524 Josephine street at about half past five in 
the evening. It was on October 28th. 
(). That was Joss pla Dreyfus ’ house 
A. Yes, sir; No. 324 Jos Sep shine street was Joseph Dreyfus’ house. 
(). What did he do that evening 
A. [ put in right away for business with him. 
(). W hat did Erhmann do that evening—did he go out or stay In? 
A. No, sir; he stayed in the house all the evening. We were 
pretty much elaiaie myself fand he, until we went to bed. | 
Q. Where was Joseph Dreyfus himself? 
A. Jose ph 1); eyius was In his rool 
©. How was the health of Mrs. aeaiotae 
A. Mrs. Dreyfus was sickly at the time. She did not feel well. She 
had the diabetes for some time be “fore that. 
®. Who was there after Mr. Erhmann came * 
A. Who was at the house’ 
» See. 
A. I did not see anybody except Mr. Erhmann. 
). Were not the Gumbels there ? 
\. No, sir. 
(). None of them ? 
\. None of them. 
@. What did you desire Mr. Erhmann to do? 
o42 A. I desired to get some money from Mr. Erhmann. I 
told Mr. Erhmann that I wanted some money from him and 
that I would give him good security, and I would show him the pa- 
pers which I had in a few minutes aharentinnti warehouse re- 
celpts, | asked him for $15,000, which he concluded the next 
morning to give me. | 
Q. Did Erhmann agree with you that night? 
A. No, sir; not that night—not until te next morning, when he 
concluded to give me the $15,000 
@. What time next morning was the contract closed ? 
A. About seven oclock in the morning | 
Q. What did Erhmann do in the way of advancing money to you ? 
How did he advanee it to you ? 
A. He paid me in part cash; he paid me $5,000 in cash and two 
notes for $5,000 each 


Q. Payable at what time? 


— 
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A. At sixty and ninety days after date. 

Q. What did you do to secure him ? 

A. I gave him my note for $15,000 and the warehouse receipts as 
collateral. 

®. Are these the two checks that Erhmann gave you for the 
money as a cash payment t 

A. Yes, sir; they are. 


Mr. Browne, for the defendants, introduces and offers in evidence 
two checks drawn to the order of L. Meyer and endorsed by him for 
$2,000 each, and each dated October 25, 1555. 


*>) 


343 Q. Are these the two notes that Mr. Erhmann gave you? 
A. Yes, sir: they are. 


Mr. Browne, for the defendants, introduces and offers in evidence 
the two notes referred to, in connection with the warehouse receipts 
and all the endorsements thereon. 


©. What had been the standing of Joseph Dreyfus in this com- 
munity as a merchant before this difficulty 

A. He was in very high standing. 

(). What knowledge did you have, at the time you made this 
transaction with him, of his being solvent or insolvent ? 

A. From the knowledge I had he was solvent, and I considered 
him rich. 

. Did you have any conversation or hear of any conversation 
between him and other parti s with reference to ofiers of assistance 
to him ? 

A. Yes, sir; during that week of October—that was seme time 
about the 24th or 25th October—a party offered to give him some 
money if he should be in need. 

Q. Who was that party? 


‘) 


4 

A. Mr. Marinoni. That offer was made in my presence—$15,000 
for a mortgage on his house. 

. Do you know of your own knowledge why Mr. Marinoni made 
that proposition to himwn? 

A. Yes, sir. He came to Mr. Dreyfus—I was present at the time— 
and he said, “ There is something wrong about you, Mr. Dreyfus; 

people came to me and offered me your paper for sixty-six 


O44 cents on the dollar, and if that is the case there must be some- 
thing — about you; tell me if there is anything I can do for 


vou;” and Mr. Dreyfus told him, “ There 1s nothing needed now. 
have paid up some money and whats ver becomes due | will be 
able to pay. 

() So he declined the offer of Marinoni ? 

A. Yes, sir. ; 
(). What knowledge did you have of Joseph Dreyfus executing a 
mortgage on his property that Saturday evening ? 

A. | had no knowledge 
) What knowledg did you have ? 
A. None; I did not know anything about it. 
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Q. Had Dreyfus suspended at the time this transaction with you 
was made? 

A. No, sir; he was not under protest. 

(Q. What suits, if any, were pending against him at that time? 

A. None. 

Q. What knowledge had you of any paper extended by him at 
that time? 

A. I did not have any knowledge at all. 

Q. Why did you press Mr. Dreyfus, your father-in-law, for that 
money ? 

A. Because I had need of it. I had some money. 

Q. What was your opinion of Mr. Dreyfus’ solvency at that time? 

A. On Friday, when I accepted his proposition to buy the goods 
from him, | made up my mind to do it and did close the bar- 

gain. When I heard that his papers were offered at the dif- 
045 ferent places at so much I then accepted the proposition to 

take the goods. There was a fellow by the name of Stern 
who used to go around all over with his paper offering it for sale, 
drawn at sixty and ninety days, which was not then due. 

Q. When had Erhmann been here before that Sunday ? 

A. I don’t know. I cannot recollect. 

(). Had he been in town recently t 

A. No, sir; he had not. I don’t believe I saw him for some time 
before that. 

Q. You knew that Mr. Dreyfus on Sunday morning was in 
trouble? 

A. Yes, sir. 

(J. Seizures were made on Saturday night? 

A. The seizure was made Sunday at about eleven o’clock. 

(). Did you know he was in trouble on Sunday ? 

A. Yes, sir. 

(). What information did you give Erhmann of that ? 

A. I did not tell Mr. Erhmann anything aboutit. I told Mr. Erh- 
mann I needed $15,000 and had got $20,000 worth of goods to secure 
him. 

Q. What did Erhmann ask you, or did he ask you anything, about 
where these goods came from ? 

A. I don’t believe he did. I don’t know now. I cannot recol- 
lect. 

Q. You say that you and Erhmann had been on good terms 
heretofore for a long while? 

A: Eek ee. 
O16 Q. Did Erhmann in any manner ever befriend you before? 
A. Yes, sir; | had some money before from Mr. Erhmann. 
). Of a larger or smaller amount? 
A. Of a smaller amount. 


tm 


Cross-examined by Mr. LABAtrtT: 


». Where are you now residing 4 
A. In St. Louis. 
(). How long have you been residing there ? 
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A. For about six months. 

Q. Where is Joseph Dreyfus residing now 
A. In St. Louis. 

Q. Do you live together there? 


‘) 


A. No,sir. 
(). Are you in business together there ? 
A. No, sir. 


(). What business are you in? 
A. lam a salesman for the Western Distilling Co. 
(). What business is he in? 
A. He is the manager of that business 
. How much salary does he get” 
A. I don’t know. 
(). How much salary do you get? 
A. I get $150 a month. 
(). Who is at the head as owner of that establishment; is 
047  ~=it not a relative of Dreyfus? 
A. His son-in-law. 
M4 W hat is his name? 
A. C. Stiebel. 
ny Yourself and Joseph Dreyfus have both removed with your 
respective families to St. Louis ? 
A. Yes, sir. 
(). Was Mr. Dreyfus’ family—I mean his wife and your wife, or 
either of them—aware of the misfortunes which had fallen upon 
him on that Saturday night and Sunday’ . 
\. No, sir. 
(. They were not aware of it? 
ee hey did not know anything about it. 
). He never told them a word ? 
A. No. S] 
(. He never told you about it either’ 
\. No, sir; I had to find it out Sunday morning. 
). How did you find it out? 
A. When the marshal came to the store. 
You were at the store then” 
A. I don’t know whether I was or not or at Mr. Meyer Weill’s 
warehouse. 
(). Did you see the newspapers that Sunday afternoon ; did you 
see the Item ? 
A. No, sir. 
®. You did not have that newspaper ? 
048 A. | did not see it. 
(). You did not see the article published on Sunday after- 
noon ? 
A. No, sir; I heard of that article. 
(. When did you hear of it? 
A. I never saw it in the paper, but I heard of it. 
(). You heard of that article? 
\. | heard there was an article in the paper, but I do not know 
whether this Is it or not. 


o 
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Q. Telling about the removing of the goods during the night ? 


& 

A. Yes, sir; but I did not read the paper. 

Mr. Labatt, for complainant, offers in evidence a slip cut from the 
“City Item” evening newspaper for the purpose of showing that 
there was such a publication printed therein. 


(Sli) .) 


Midnight moving. 


Part of the contents of a wholesale liquor store earried 
away. 


United States mnarshal steps in and ealls a halt. 


The unusual spectacle of a merchant moving away 
a stock of goods in the dead of night could have been 
49 wit ressed by any chance passer-by OT) Tehoupitoulas 
street after 1 o’clock this morning. A wagon was 
backed Up 1) front of Ne ». ae Tchoupitoulas street, and 
was being loaded with barrels of liquor and boxes. 

The police inquired into the mysterious perform- 
anee, and were informed by Mr. Joseph Dreyfus, the 
proprietor of the liquor store No. 33, above men- 
tioned, that he was obliged to cause the goods LO be 
tuken away at that time of night to fill a pressing 
order. 

Whilst the work was being done two gentlemen 
came up, one being Mr. Wm. Stern, the distiller’s 
agent, who objected to Mr. Dreyfus’s act, claiming 
that the latter was indebted to lim to a large amount, 
and asking the police the | to] prevent the removal of 
the goods. 

sergeant Grabert, commanding the first precienct, 
and Deputy United States Marshal Dan. Rose were 
present during the conversation. 

Mr. Dreyfus had already sent away three wagon 

350 loads ot f stuf, but desisted wh ell the polic C appear d., 

Early this morning, before 9 o’clock, Mr. Stern, who 
is agent for a New York house, secured a writ of seiz- 
ure trom the [ nited States cirecult eourt and stopped 
further proceedings. . 

lle sued out the writ as agent ot Kerbs & Sp iss. dis- 
tillers, of New York, on the allegation that Drevfus 
was Indebted to them in the sum of 814.000. 

Deputy Marshal Dan. Rose was placed in charge of 
the —_ Scene and was there all day to-day. 
Other writs, taken by Anderson and by Haas, agents 
for Cincinnati bouses, are has age to be served soon. 

The goods taken away by Mr. Dreyfus were traced 
to Meyer Weill’s store on North Peters street. 
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Q. You say that Mr. Dreyfus owed you $26,000 on the 25th Oc- 
tober ? 

A. Yes, sir. 

Q. How did that indebtedness originate—for how longa time had 
it been in existence ? 

A. Well, part of that was in existence for over a year or so. 

(). How much of it? 
OO A. I suppose about $5,000 or $6,000. 
Q. The balance had originated subsequent to that ? 

A. During thesummer of 1883. 

(J). You suy it was money loaned to him‘ 

A. Yes, sir. 

(). Had you ever asked him for it previous to the 285th October, 
LSS3 ? 

A. No, sir. 

®. You never had asked hit for it ? 

A. No, sir. 

@. Was he paying you any interest on it? 

A. Yes, sir; he was. 

(). How much interest ? 

A. At the rate of eight per cent. 

q. Was that agreement in writing” 

A. No, sir. 

Q. Did he ever pay you any interest on that money at any time; 
if so, wifen ? 

A. Not at that time. 

Q. Just answer the question. Did he ever pay you any interest 
on that money? If so, when? 

A. He paid me interest after he delivered the goods and settled 
with me. 

). He paid you the Interest ? 

A 


} 


Yes, sir. 
®. On the $26,000 after he delivered the goods? 
vo2 A, Y es, sir: he paid me the interest from the date | loaned 
him the money. 


That 1s, after you had settled for the sale of the goods ? 
A. Yes, sir. 

Q. How much in amount did he pay you as interest on that date? 

A. I don’t know; it was given in different installments. I did 
not give him the money all at once. 

Q. But if he paid you interest on $26,000 I want to know how 
much ? 

\. He gave me the interest from the date | gave him the money. 
If I gave him the money on interest from April to October he paid 
me the interest from that time. I gave him the money at different 
times. 

®. You have just said that after he delivered you the $26,000 worth | 
of goods that he paid you the interest on the money that he owed 
you. 

A. He owed me $26,000, capital and interest, and he delivered to 
me $20,000 worth of goods. 
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(). How did he pay you the balance? 
A. I got papers afterwards. 
Q. What papers ¢ , 
A. Some notes. 
©. Whose notes? 

A. Papers in Texas of different parties. 

Q. Did you not have an arrangement by which you were to take 
the whole $26,000 in gouds, only you were baulked by the seizure ? 

A. No, sir; 1 was to get $20,000 in goods. 

O00 (. There was no arrangement, then, to pay you $26,000 
and interest, but it was to pay you for both capital and in- 
terest. 

A. I was to take from him goods for $26,000 on Friday, and I was 
to tuke them away on Sat urday, and I could not remove them on 
Saturday, and [ removed them Sunday morning, and when I got 
$20,000 the marshal stop pe “] me. 

q. ‘hen after that instead of taking the goods for'the money oni 
you took paper? 

Dreyfus settled with me afterwards. 

Q. Tlow long was it after that that he made that settlement with 
vou t 

A. | don’t know. A few weeks afterwards; probably two or 
three. 

Q. Then he settled with you by paying you $6,000 two or three 
weeks after his failure ? 

A. Yes, sir; by notes. 

(. So you got the whole of your $26,000 ? 

A. Yes, sir; I got the whole of my money. 

Q. You say you bought goods from him to the extent of $26,000? 

A. Yes, Sir. 

Q. Did you examine each article critically ? 

A. No, sir; but I knew. We had a talk of what goods he was to 
sell me. 

(. And he picked them out, did he not” 

A. Yes, sir; and delivered them like anybody else. 

(). Ile picked them out. Had you any Invoice, or did you put 

them down in a book, as you usually do when buying goods? 
304 A. No, sir. 

@. Whatdid you give up to sles when you got the $26,000— 
what papers or receipts passed between you of any kind—what evi- 
dence of his indebtedness did you deliver to him to show the satis- 
faction of the debt 

A. I gave him a credit for 

(). W here ? 

A. In my books. 

(). You had, then, no evidence of this indebted ness ol $26,000 at 
all in the wav of notes or other evidence ? 

A. No, Sit, had no notes. 

(). You had no evidence of his indebtedness to you in your posses- 
sion at any time of this $26,000 or any part thereof? 

A. No, sir; it was Just an open account. 
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Q. Did you believe that Mr. Dreyfus was telling the truth to Ma- 
rinoni on the occasion of this conversation or not? 

A, Y es, sir. 

Q. You believed he was telling the truth ? 

A. Yes, sir. 

(). You believed he was solvent ? 

A. Yes, sir. 

Q. Did you believe he would pay you in cash ? 

A. Yes, sir: I believed he was a rich man then. 

Q. And that he would pay you? 

A. Yes, sir. 

Q. Why were you in such a hurry 

A. I was not in a hurry at all. 
d0O (). ‘To get your money on that night or to get your goods 
ov that night or to get receipts that would enable you to raise 

money instead of holding the goods? 

A. Because I needed my money. 

(). It was not on account of the danger of attachments at all that 
you heard were coming ? 

A. No, sir. 

(. You did not see them floating in the air at all? 

A. No, sir. 

®. You did not hear of Mr. Sterns attaching them ? 

A.. No, sir; he had no paper protested at that time. 

©. You know nothing, then, of the impending failure of Dreyfus 
at all? 

A. No, sir. 

©. You did not hear that he was shipping goods all over the 
country to different points so as to shield them from his creditors? 

A. No, sir. 

®. You did not hear that? 

A. No, sir. 

(). Was it arranged between you and Dreyfus how you were to 
carry on this removal, that he should ship the goods from his store 


and you were to be at the other store to receive them ? 
A. Yes, sir. 
(. That was all arranged? 
A. Yes, sir. 
306 ©. When did you make that arrangement with him? 
A. The arrangement that I should receive the goods ? 


OQ. Yes. 

A. The time that he delivered them to me. 

Q. Did you make arrangements on Friday that that night after 
twelve o'clock he should remove them ? 

A. No, sir; I went to Meyer Weill on Saturday morning to get 
the key of the store, and Mr. Weill would not give me the key until 
midnight, and I told Dreyfus I’would remove them early in the 
Orne. 

Q You had arranged On Saturday that after twelve oclock at 


night you were to get the keys of Meyer Weill’s store and you were 
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to go to the store and receive the goods which Dreyfus was to ship 
down to _— al store ? 

A. Ye 

(). That was the arrangement that was carried out ? 

A. Yes, sir. 

(). And that is the Way the coods got there ? 

A. Yes, sir. : 

@. You received them at Meyer Weill’s store ? 

A. I did 

@. Where was Meyer Weil 

A. He was sitting 1n his office. 

©. He was there all the while, then ? 

A. Ile came after me probably ten or fifteen minutes. 

i). lle was there when the first woods came—he was with you 

there? 
307 A. Yes. sir: I think so. 
©. Did you tell Mever Weill where the goods were coming 

from and why it was that you removed them in the night-time in- 
stead of in the daytime? 

A, NO, ir | 
(). You did not tell him that? 
A. 


No, sir. , 
(). You - not tell him anything? 
A. No,sI 


Vhy did you keep that a secret ? 
Vhy did I keep it a secret? 


told Meyer Weill I was going to bring my goods there. 
Vliy did you keep it a secret of where these goods were 
coming? 
A. lle did not ask be, | done business before with Mevye r Weill. 
Q. Why did you not tell him where the goods were coming from ? 
A. He did not ask me 
Q. But why did eo not tell him ? 
A. il he asked » | would hi ive told him. 
You % lot mean to keep it a secret’ 
No 
ue son vou found that t 


iq 

\ 

Yes 
4 


. 


he honest creditors on Sunday morn- 


My early were objec ling to the removal olf the woods by Dreyfus to 
send them to you at Meyer Weill’s why did you persist In remov- 
51 = ‘ he . sine — ie ne ] 
Igy them when you Knew that thev were waiting until — to puta 
seizure upon them according to law? 
SPAR j TY " ly¢ » ) ‘ | . ’ + 
ow A Ne CPCUQUILOPS NeVeCr ASKECG HIG UY ques lOnS. 
> as en ay rn )- «3: ae 

iF But Why, when you saw there was a ditheuity 11) taking 

the goods from that store—objected to by the creditors—why did 


you still persist in removing them on Sunday morning? 

A. Beeause [ wanted to get my warehouse receipts and get some 
money on them | 

(). Were you not afraid that they would be attached as Mr. Drey- 
{us goat dh 

A. No, Ss] 
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Q. You did not think that there would be any attachment on 
Monday? 

A. | did not expect that anything should happen, or that he 
would be attached. 

(). Is it a usual thing in your experience for merchants to get 
‘goods delivered to them after twelve o'clock at night? 

A. Well, it depends upon circumstances. 

(). Is it usual In your experience, have you ever heard of it 
before 4 

A. | heard of it before. 

Q. ‘Tell us when you heard of goods being delivered at midnight 
Into any store. 

A. It had bee li done SOTTI« tim 5. 

. Tell me of a responsible merchant that delivered goods at 
twelve o’clock at night to another store in the same city. Give me 
the name of one. 

A. | cannot name any now. 
doo (). Who signed the receipts for the goods at Meyer Weill’s 
store; was it Meyer Weill or yourself? 

A. The dray receipts” 

). Yes. 

A. I think it was myself. I counted the barrels and gave the dray 
receipts. 

(). Were there any clerks of Meyer Weill assisting you ? 

A. No, sir. 

(). Was Meyer Weill perfectly cognizant of the fact that these 
goods were coming that you were receipting for in his warehouse ? 

A. Yes, sir. (J. Ile knew that 

A. When did Meyer Weill verify the truth of these dray re- 
ceipts that he signed i 

A. That same Sunday. 
). Inthe evening ? 
Yes, sir; on the evening of the delivery. 
low did he verify them ? 
v the barrels. 
). le went upstairs and checked them off? 
A. Yes, sir 

() Were they all stored upstairs or were they all stored down- 
Stairs ? 

A. They were all pretty mus h down-stairs.on Sunday 

(). What object had you in keeping from Mr. Erhmann 
360 the fact of the exposure or explosion of Dreyfus’ business on 
Sunday when he came to you al Mr Dreyfus’ house ” 

A. Well, Mr. Erhmann did not ask me any questions, and I did 
not tell him anvthing about the « XpuOSION Ol anything 
(). Do you think that if you nad told him that he would have 
been willing to have loaned you the money on these goods notwith- 
ding 

| think he would 
(). It would have made no difference, then? 
A. No, sir; 1 don’t think it would. 
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Q. Erhmann never went out to look at the goods to see whether 


they were rg fide articles or not? 

A. No, si 

(). He a your word for the whole thing ? 

A. He took the warehouse receipts for it 

(). He took the wWareliouse receipts and your word together 

A. Yes, sir. | 

(). The transaction, then, between you has been fully detailed in 
your examination-in-chief here? 

A. Yes, sir. 

Q. Did Erhmann do this as purely an act of friendship purely or 
a business ? 

A. Well, it was business, and at the same time it was a friendly 
act. It was business, of course. 

Q. Did he arrange or state what his charge would be for this 
thing at ‘he time or betore he concluded it? Did he tell you what 

he would charge you ? 
ob A. He would charge me eight per cent. for the money. 
(). He told you that? 

A. Yes, sir. 

2. That he would charge you eight per cent. for the money ? 

A. Yes, sIY. 

(). From the date of the transaction or after the maturity of the 
notes? 

A. From the time J gave him the notes with eight per cent. in- 
terest. 

(. From the date of the transaction ; that was the date you gave 
the notes ? 

A. Yes, wir. 

(). From the date of the transaction you were to pay him eight 
per cent. interest ? 

A. Yes, sir. 

- And the notes, you say, were to be to that effect ? 
I believed the notes said eight per cent. interest: 

hat was the whole transaction with Interest. 

A. Yes, sir. 

Then on the two notes that he gave you I see that he added 
eleht per cent. interest. . 

A. Yes, sir. 

Q. That Erhmann was to pay you $5,000 after sixty days and 
$5 000 after ninety di ays, with eight per cent. interest from the date 
of the notes, Oct ober 29th ? 

A. Yes, sir. 
362 QQ. Did you pay him anything else for that transaction ? 
A. Yes, sir, | paid him something; I believe it was two and 
a half per cent. commission, which I gave him eash, for I know I 
paid him two and a half per cent. commission 
() — the interest on the money t 


) 


° 

A. Yes, s 

. You paid him two and a half per cent. eommission ? 
A. Yes, sir. 


» 


JOSEPH DREYFUS ET AL. 183 


Q. When did you pay him two and a half per cent. commission ? 
A. I paid him on Monday, the same day. 
Q. The same day that you made the transaction? 
A. Yes, sir, the same day that I made the transaction; I paid 
that in cash. 
(). How much was it? 
\. $375. 
J. You say you gave him a check ? 
A. No, sir, I gave him eash. | 
). Where did you get the cash? 
A. Here, in the city of New Orleans. 
J. At what place? 
A. At my store, after I got the money on these warehouse receipts. 
Q. So, then, I understand you to say that Mr. Erhmann, with the 
agreement that you were to give him two and a half per cent. com- 
mission and eight per cent. interest, gave you a check for $5,000 
without deducting the commission ? 
363 A. Yes, sir. 
Q. Trusting to you to pay him the commission? 
A. Yes, sir. 
Q. And you paid him this commission, you say, after the trans- 
action was completed ? 
A. Yes, sir. 
Q. Were you well acquainted with all of the history of this man 
Dreyfus’ business previous to this time ” 
A. Yes, sir. 
Q. You know it pretty well. 
A. Yes, sir; I was well acquainted with him. 
Q. Did he tell you about his condition financially, etc., talking to 
you? 
A. No, sir; never did. 
©. Did you know that at one time he had been in partnership 
with Mr. Gumbel ? 
A. Yes, sir. 
(. Did you know that the partnership had been dissolved ? 
A. Yes, sir. 
(). How long before this matter was it dissolved—three years in 
May, 1881? 
A. Yes, sir; I believe so. 
(). Did you know whether or not he owed Gumbel anything? 
A. Yes, sir; he owed him something. 
(. You knew that? 
304 A. Yes, sir. 
Q. Do you know how much it was? 
A. No, sir. 
(). Was it not a large amount, oyer $24,000 ? 
A. No, sir. 
(. And do you not know that since this suit Gumbel has sued 
him for it? 
A. Yes, sir. 
Q. It is for $23,000? 
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A: Yes, sir. 

d- ‘That was due him from the partnership ? 
A. | don’t know. 

). Did not the suit state so ? 

\. I don’t know; I never looked. 


(. Did you never krow what it was for ? 
A. No, SIr. 
(. Did you ever speak to ' rumbel ? 


) 

< 

A. VY es. “iT. 

) Did (sumbe! t |] you ? 
A. Y es, sir: | learned it since. 


() lf you knew that he owed (;umbel S25 000, which you have 


<- ; ‘ 
learned since this sale to you, would you consider that at the time 
you took these goods in payment of what you say was a debt to you 


that Dr \ fus Was solvent / 
A. Yes, sir. 
. No.withstanding the fact that he owed this $23,000 from the 
partnership ? 


365 A. Yes, sir. 
(). But still with that fact before you-—— 


A. Yes, sir; I found out afterwards that he was still solvent. 

(). Hlow did you know it? : 

A. When he showed me the notes—what he had outstanding and 
his stock on hand. 

(). Do you know that there was meeting of his creditors shortly 
afterwards ? 

A. No, sir. There were meetings, I know, but I did not know any- 
thing about them. 

(). Were there any meetings of bis creditors at the St. Charles 
Hotel? 

A. No, sir: [ don’t know. 

(). Did you ever see the statement that he made to his creditors ? 

A. No, Sir. | know that he told me afterwards. 

(). Did you ever hear that Dreyfus had stated in the presence of 
his creditors at that meeting In the St. Charles Hotel that he was 
insolvent before he bought the coods and at the time he bought the 
goods of his creditors? 

A. No, slr. 

(). You never heard that? 

A. No, sir. 

Q. Can you account in any way for a solvent man like Dreyfus 
Was, as you say, leaving unpaid a balance of an old partnership 
debt due Gumbel for three years, not drawing interest, of $23,000? 

A. Well, I suppese after the partnership was dissolved 
366 there was money outstanding, and Gumbel was a rich man 
and did not need his money. 

Q. Was not that Gumbel a son-in-law of Dreyfus 

A. Yes, sir. 

. What proportion did the stock which was delivered to you 
that night and the next morning bear to the whole stock that he 
had visible? 


) 
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A. Well, he had a good stock. 

(. What proportion did it bear? 

A. Well, about one-third. 

©. It was about one-third of his stock ‘ 

A. Yes, sir. 

Q. Did you make any estimate to find out what proportion it 
was? 

A. No, sir. 

Q. That is just your opinion ‘ 

A. Yes, sir. 

(). Do. you think it was possible for hitn to fro On successfully In 
business when he was unable to pay you any money and had to pay 
you this large debt in gouds—do you think he could go on success- 
fully very long? 

A. Yes, sir. I did not think it likely that friends would treat 
him that way, after doing a good business for a length of time, a 
rich man especially, having about $160,000 outstanding. 

@. You declare, as | understand you, under oath that at the 
time of this transaction you had no fear of the solvency of Mr. 

Dreyfus”? 
367 A. Yes, sir. 

(. And that, obtaining these goods in this way, you were 
not trying or expecting to get any advantage over his other cred- 
itors ? 

A. No, sir. 

®. You did not” 

A. No, sir. I asked him in good faith and he sold me the goods. 
[ say that I had no knowledge that I had any preference over any 
other creditors. 

Q. Did any receipts pass between you and Dreyfus or any instru- 
ment of this transaction ? 

A. No, sir; no receipts. He charged me with it on his books. 

Q. Who employed the drays to make the transfer of the goods 
from Dreyfus’ store? 

A. | employed them. 

(). Do you remember how much you paid them for the lot? 

A. I believe I paid them $30 for the whole transaction—for all the 


; 


; 


goods delivered. 
(. How many loads, or do you know’? 
A. No, sir; I don’t know. They just made it ina lump. 
Q. Did vou arrange with them to come there at twelve o'clock at 
night? 
A. Yes, sir. 
Q. What time in the day had you made the arrangement with 
them ? 
A. On Saturday some time. 
@. What time’? 
A. In the afternoon. 
(. Were the draymen the usual draymen of Mr. Dreyfus ? 
368 A. No, sir. 
Q. Were they strangers? 
' 24—228 
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The drayman used to have several floats; the boss drayman, 
he had several floats. 

(. You had a large store of your own in New Orleans at the 
time? 

A. Yes, sir. 

Q. Was there ample room in it to have received these goods your- 
self in your own store? 

A. Yes, sir. 

Q. And you preferred to pay storage in another place ? 

A. Yes, s 

(. Had a agreed beforehand with Mever Weill what storage 
you were to pay him ? 

A. No, sir. 

(). Nothing was said on the subject? 

A. Nothing was said on the subject. 

@. Did Mr. Ehrmann come down on that Sunday night to New 
Orleans at your solicitation or not? 

A. I don’t know whether he did or not. I wrote to Ehrmann a 
few davs previous that I wanted to see him. 

(). Was it with reference to this expected business ? 

A. I don’t know. I wrote to him that 1 wanted to see him on 
some business. 

(). Was it this business that you meant? 

A. No, sir; at the time I wrote him I had not concluded this 

matter. My expectation was to get some money from hii. 
oO (). And to get money on these goods if you took them ? 
A. Yes, sir. 

(. So you exvected to make this transaction according to that 
about the 25th October, 1883? 

A. I wrote to Erhmann a few days before that I wanted to see him 
on business. When I wrote to Erhmann I did not make upmy mind 
to take the goods. I had an offer of the goods at that time. 

(). Was it about this business or other ‘business that you wrote to 
him ? 

About money matters. 

(). Were tle money matters connected with this business or money 
matters connected with other business ? 

A. Not exactly with either. I wrote to Erhmann that I wanted 
to see him on some business. 

(). What business was that? 

A. To borrow some money from him. 

Q. How were you to borrow money from him when you wrote to 
him 7 

A. I did not know yet when I wrote him. 

Q. So it was not this business that you wrote to Erhmann in re- 
lation to? 

A. No, sir; I wrote to him on some business. 

Q. Did you tell him to come quick or that you were in a hurry? 

A. No, sir. 

(. When did you tell him to come? 


/ 


RE ORAE O 
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A. I told him if he should come in a few days I wanted to see him 
on some business. 
OV Q. When he came down on Sunday night did he not tell 
you that he came down in consequence of your letter ? 

A. No, sir; he did not say he came down in consequence of this 
letter, but he came down. 

Q. Did he not say that he came down to see you ? 

A. No, sir; he did not say that. 

Q. He said nothing ? 

A. He did not say that he came down to see me or anything else. 

(. Did he tell you what his business was in town ? 

A. No, sir. 

(. Do you know if he had any other business than to see you ° 

A. I don’t know. 

Q. When you got these notes I understand you to say you went 
and negotiated them by discount ? 

A. Yes, sir. 

(J. And you used the proceeds of the money? 

A. Yes; sir. 

(. How was it about the last one—the one at ninety days? 

The last one I collected myself. I got the money for it from 
the bank. 

@. Erhmann paid the bank and the bank paid you? 

A. I suppose so. He had money in the bank. 

Q. He took his note up ? 

A. Yes, sir. 1 gave in that note and the bank gave. 

Q. That is the note that Erhmann produced now? 

A. Yes, sir. 

Q. So you collected the $5,000 with interest from Erhmann 
Od notwithstanding the title of the property pledged to him was 
in dispute, in litigation in court? 

A. Yes, sir. 

Q. Did he ever complain to you about this transaction and his 
having put out this $5,000 ? 

A. Yes, sir; he has said he got into a great deal of trouble by 
7 ing me. 

(). Did he make any remarks about getting into trouble and 
charge you with having suppressed tlhe facts or he would not have 
made this transaction with you ? 

A. No, sir. He complained about my getting him into trouble, 
but he did not say he would not have entered into the bargain if he 
knew it. 

Q. Have you ever had any settlement with him on this transac- 
tion since its commencement ? 

A. No, sir. 

Q. Nothing passed between you ? 

A. No, sir; only my papers. He has still my notes. 

(). Nothing has passed between you ? 

A. No, sir. 

Q. No settlement to know how much was the balance due or any- 
thing ? 
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A. No, sir; no settlement. 

Q. He has never called on you to pay your notes? 

A. He called, but I could not pay him. 

(). When was that? 

\. He asked me whether I could pay the notes, and I told him 
no, [ could not pay them. 


> 


_ 


372 Re-examined by Mr. Browne: 

(). Could you have pledged these goods or made any use of them 
if you put them in your own store? 

A. No, sir; I could not raise money on them if I put them In my 
own store. 

@. And you were obliged to store them in order to raise money ? 

A. Yes, sir; I was obliged to store them where I could get the 
warehouse receipts and transfer them. 


(The signature of the witness to this deposition is waived.) 


Checks Shou ing Loans to Dreyfus. 


(Stamp.) No. 1. RACELAND, May 31st, 1882. 


(New Orleans National Bank) 


Pay to the order of Lehmann Meyer thirty-five hundred dollars. 


$3500.00. S. ABRAHAM. 


Stamped on face: Paid Jun- 2, 1882. N. O. Nat’l Bank. 

endorsed: L. Meyer. For deposit to credit of Jos. Dreyfus & Co. 

Stamped on back: Mutual National Bank. Jun- 1, 1882. New 
Orleans, La. 


(Stamp.) No. 5. RACELAND, May ost, 1SS2. 


People’s Bank of New Orleans 


Pay to the order of Lehmann Meyer fifteen hundred dollars. 
$1,500.00 S. ABRAHAM. 


ic Kudorsed: LL. Mever. lor deposit to credit of Jos. Drey- 
lus & Co. 
Stamped on back: People’s Bank of New Orleans Paid 1 Jun. 


(Stamp.) No. 380. NEw Orveans, La., April 12th, 1883. 
Germania National Bank 


Pay to the order of Mr. Joseph Dreyfus three thousand eight hun- 
dred and seventy-five ,%°, dollars. 

$3,875.65. L. MEYER. 

Stamped on face: Germania Nat’! Bank. Paid Ap’! 13, 1888. 
New Orleans, La. 

Stumped on back: For deposit to credit of Jos. Dreyfus. Mutual 
National Bank. Apr. 12, 1883. New Orleans, La. 


ee 
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(Stamp.) No. 391, New Orveans, La., April 17th, 1883. 
Germania National Bank 


Pay to the order of Mr. Joseph Dreyfus three thousand ;%°, dollars. 
$3,000.00. L. MEYER. 


Stamped on face: Germania Nat'l Bank. Paid Apr. 18, 1883. 
New Orleans, La. 
O7: Stamped on back: For deposit to credit of Jos. Dreyfus. 
Mutual National Bank. Apr. 17, 1883. New Orleans, La. 


(Stamp.) No. 392. New OrvEANS, La., April 17th, 1883. 
Germania National Bank 

Pay to the order of Mr. Joseph Dreyfus seven hundred and fifty 
ss dollars. 

$750.00. L. MEYER. 

Stamped on face: Germania Nat! Bank. Paid Apr. 18, 1883. 
New Orleans, La. 

Stamped on back: For deposit to credit of Jos. Dreyfus. People’s 
Bank of New Orleans. Apr. 17, 85. Paid. 


(Stamp.) No. 395. New Organs, La., April 23d, 1883. 
Germania National Bank 


Pay to the order of Mr. Jos. Dreyfus three thousand ‘Oo dollars. 
$3.000.00. L. MEYER. 


Stamped on face: Germania Nat'l Bank. Paid Apr. 24, 1883. 
New Orleans, La. 
370 Endorsed : For deposit. Jos. Dreyfus:. A. H. Dreyfus. 
Stamped on back: Mutual National Bank. Apr. 23, 1885. 
New Orleans, La. 


No. 435. New Orveans, La., May 29th, 1888. 


Germania National Bank 


Pay to the order of Mr. Joseph Dreyfus twenty-five hundred ,°% 


dollars. 

$2. 500.00. L. MEYER. 

Stamped on face: Germania Nat'l Bank. Paid May 30, 1883. 
New Orleans, La. , 

Stam pe d on back : kor deposit LO cre dit Of Jos. Drevfus. People’s 
Bank of New Orleans. May 2%, '83. Paid. 

(Stamp.) No. 462. New Or .eEANS, LaA., June 30th, 1883. 

Germania National Bank 


Pay to the order of Joseph Dreyfus, Esqr., seven hundred and 


hiftv rod dollars. 
$750.00. L. MEYER. 
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376 Stamped on face: Germania Nat'l Bank. Paid Jul- 2, 1888. 
New Orleans, La. 
Stamped on back: For deposit to credit of Jos. Dreyfus. Metro- 
politan Bank, cor. Chartres & Canal Sts., New Orleans. 


(Stamp.) No. —. New OrxvEANS, June 18th, 1888. 
The Louisiana National Bank 


Pay to the order of Mr. Joseph Dreyfus four thousand ,°,°; dollars. 


$4,000.00. L. MEYER. 
Stamped on face: Paid Jun- 19, 1883. Louisiana Nat'l Bank. 


Stamped On back ; kor deposit to credit of Jos. Dreyfus. Mutual 
National Bank. Jun- 18, 1883. New Orleans, La. 


(Stamp.) No. 441. New Or-vEANS, La., June 2d, 1883. 
Germania National Bank 


Pay to the order of Mr. Joseph Dreyfus twenty-five hundred ;°°y 
dollars. 


$2,500.00. L. MEYER. 


Stamped on face: Germania Nat'l Bank. Paid Jun- 4, 18893. 
New Orleans, La. 

Stamped on back : For deposit to credit of Joseph Dreyfus. People’s 
Bank of New Orleans. Jun- 2. Paid. 


; 
old Exuisit “A,” [Nvoice.—Filed Noy. 16th, 1883. 
New Orveans, La., Oct. 27th, 1883. 
Mr. L. Meyer bought of Jos. Dreyfus, rectifier & redistiller, im- 
porter & wholesale dealer in wines & liquors, 33 Tehoupitoulas Str. 
ee Se i isin tee tenn een cdned cece 155 00 
Ae Te I. Fy iinikissts aekcn ti wdc ieee ee 105 60. 
ON i O86 40 
' § M El Recreo, 31..... siciihlieiiestiimminniteaiieiia teh ia 155 00 
IO Wi Ts iiiiiiciceetinctiieri 117 00 | 
OD Cita OE 5a ic cas dks Ges es ‘ 62 50 | 
Ce GRIER, BP inetd ween ioinidioneniioaal esi ee Sea 139 20 
ee I FE rics ecetnenanaitii ae Secs 205 00 | 
gg | RSE Sn tae Ree nine re aE SE 120 OO 
Re NR vinciin cniseinis-ieininnia uecie dna amines 176 30 | 
ee AU aiswislicd sesisicachs edrinies-atinstees ecaeaearnes taliban ISS 65 
Be UN ili 275 00 . 
0500 CereneaGe: Dba nun cnanen si hciliiihiieiineiiiis lang Wie 204 60 
ree ON TEI, TI a ieccia cit es ies ce 165 00 
Ree I i ee 112 20 
ee Gn CIEE TG ioceisesta bihdiliccctesn e: Grusieadintaatieie cae a0 114 70 
ye len aa ans ila a Aa ee 22Q) D0 
9 500 Kspastero, 22- A Mo PO, Pg CALE LRTI I Gr Reman Sn aa OU OO 


SM Flora, 36 288 OU 
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Se he ee  Biiiinnecicncuncneseumns 
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381 Exuisit “B.” Offered by Intervenor. Filed February 20, 
1884. 
4 a . Memorandum. 


| New OrLEANS, May 28th, 1883. 


From H. Legendre, 5 Carondelet St. 
To Lehman Meyer. 

Acceptance Meyer Weill & Co., $2,500, due 25-28 Nov., 
SS, 106 dave, 9 1 WOnicc conc cecccces c0cinisengn wei 
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Memorandum. 


New Orveans, June 6th, 18838. 
From H. Legendre, 5 Carondelet St. 
‘To L. Meyer. 
Acceptance Meyer Weill, 2,500, due 1 | 4 Jan’y, ’84, 212 
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382 United States Circuit Court, Eastern District of Louisiana. 


H. Weitter & Co. ) 
vs. > 10505, 10520, 10521. 
Joserpn DreryFrus ef al. 


Testimony for Defendants. 
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Offered by defendant and filed 30 Nov’r, 1885. 
T. McC. HYMAN, D’y Clerk. 
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383 United States Circuit Court, Eastern District of Louisiana. 


H. Wetter & Co. ) 

Us. » 

Joseru Dreyrus et al. J 
Testimony resumed on behalf of the defendants before A. G. Brice, 

K’sq., special examiner, this 18th day of April, 1885. 
Present: R. H. Browne, Esq., solicitor for defendants; D.C. Labatt, 
Ksq., solicitor for complainants; A. B. Phillips, Esq., solicitor for E. 
Dubois, a complainant. 


It is admitted by the solicitor for defendants that upon the trial of 
the intervention and third opposition of A. B. Erhmann, in the case 
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of H. Weiller & Co. against Joseph Dreyfus, in the circuit court of 
the United States for the eastern district of Louisiana, on the law 
side thereof, that the presiding judge charged the jury that the sale 
from Joseph Dreyfus to Lehman Meyer being shown to be a real 
one the jury should disregard all testimony offered by the plaintiffs 
going to show that the sale was fraudulent and collusive: that such 
a question could not be tried on the law side of the court, and that 
the parties plaintiff must be left to prosecute their action on the 
equity side of the court to annul the sale. 

And it is now agreed that the testimony taken in the present case 
of H. Weiller & Co. against Joseph Dreyfus shall be used in all the 
‘ases now pending against Joseph Dreyfus ef al. for the annullment 
of the sale. 


384 FERDINAND GUMBEL, a witness produced, sworn, and exam- 
ined on behalf of defendants, deposes and says: 


iy Mr. Browne: 


Q. What is your full name? 

A. Ferdinand Gumble. 

Q. Where do you reside? 

A. I reside in Bay St. Louis. 

Q. Are you engaged in business in New Orleans? 

A. Yes,sir; I am engaged in business at No. 36 Perdido street. 

(). Did vou do business in New Orleans in October, 1883? 

A. Yes, sir. 

Q. Are you a son-in-law of Joseph Dreyfus? 

A. No, sir. 

(). Mr. William Stein bas sworn in the case of E. Dubois against 
Joseph Dreyfus et als. that three of the Gumbels and A.-Erhmann 
were present together on Gravier street, on the corner of Tchoupi- 
toulas, between the hours of eleven o’clock of Sunday night, October 
28, 1883, and half past twelve of the same night, walking up and 
down Gravier street and to and from Magazine and Tehoupitoulas 
street. To fix it in your mind more particularly I will state that it 
was the night and that Sunday morning that Mr. Dreyfus had been 
served with a number of attachments. Now, state whether you were 
there at any time that night on Gravier street where | have described 
it: and, if so, who was with you. 

A. That Sunday night that you speak of I was at the corner of 
Tchoupitoulas and Gravier street between the hours of eleven and 
one o'clock, in company with my two brothers. 

Q. Mention your brothers’ names. 
385 A. C. Guinbel and 8. Gumbel. 
Q. Who else was with you? 

A. Nobody else. 

Q. Was A. Erhmann, of Morgan City, at any time with you that 
night? 

A. No, sir; I did not see him. 

2. Had you seen him on that day at all” 

A. No, sir; 1 don’t think I did. 
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, “Any where? 


d 
A. ‘No, sir; I don’t think I saw him. 
Mr! Phillips objects to the above questions as leading. 


Q. William Stern says in his testimony in the case of E. Dubois 
againkt Joseph Dreyfus ef als., in equity, that he saw two of the Gum- 
bles, he did not know whic h ones of the three, but he saw two of the 
Gumbles with A. Erhmann on the gallery of Joseph Dreyfus’ house 
on Josephine street that Sunday evening before five o’clock. 

Well, I was not there. 

(. You were not one of these Gumbles that were there ? 

A. No, sir; I wasn’t there at Dreyfus’ that afternoon. 

(). State all the Gumbels that are here. 

A. Simon Gumble, Cornelius Gumble, and myself. 


Cross-examined by Mr. PHILLIPs: 


Q. You don’t know that Mr. Erhmann and your brother were not 
on Mr. Dreyfus’ gallery on Sunday evening ? 


A. No, sir. 
. They might have been there ? 
Stell A. Yes, sir; but I was not there. : : 
(). But you don’t know that your brother was there ? 
# No, sir. 


(). What were you doing on Sunday night with your two brothers 
walking up and down Gravier street between Magazine and Tchoupi- 
tulas streets at that time of night ? 

A. I was walking with my brothers. 

(). What was the purpose of walking at that time of night? 

A. | had no purpose except that | was accompanying my broth- 
ers. . 

Q. Why were you accompanying your brothers up and down the 
street from eleven until one o'clock ? 

A. Well, | had no other purpose except to accompany my broth- 


ers. 
). That is all ? 
A. Yes, sir. 
). Did they tell you nothing ? 
A. Yes, sir; In conversation they said they were about to seize 
Dreyfus. 
4 ls not one of your brothers a relation to Dreyfus? 
Vow Sir. : 
n What reiation is he? 
Ile is a son-in-law. 


2 [s your other brother any relation to him ? 

A. No, S] 

(). Are you any relation to Dreyfus? 

A. No, si 

Q. Was not one of your brothers in business with him on Common 


street ? 
A. Yes, sir. 
. What time was that? 
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387 A. I think it was about 1879, 1880, or 1881. 
Q. They were partners ? 

A. Yes, sir. 

Q. Did your brother inform you that he had any information 
about Dreyfus going to remove his goods—I mean while you were 
walking up and down; that he had received some information 
that Dreyfus was going to remove his goods ? 

A. I don’t recollect of any such information. I don’t think he 
told me of anything like that. 

(. You just now mentioned that they were going to seize Dreyfus ? 

A. Yes, sir. 

. Who was going to seize ? 

A. C. Gumbel and S. Gumbel, both. 

Q. What were they waiting for’? Did they tell you? What was 
the object of walking up and down? Did they tell you anything 
of what they wanted vou there for? 

A. They did not want me there. 

Q. Why were you there? 

A. I walked along for company’s sake. 

(). Do you mean to say, on your oath, that you did not know 
auything about this thing? Did you not know what they were 
there for? 

A. To seize Joseph Dreyfus. 

Q. Why? What information did they have? 

A. That I cannot say. 

Q. They did not tell you anything at all? 

A. I don’t recollect that they told me anything particularly. 

Q. I want you to recollect. 
355 A. Well, I don’t recollect. 

Q. Then you solemnly swear that they never told you a 
word ” 

A. They told me that they were going to seize Dreyfus. 

(). Nothing else but that? 

A. I don’t recollect there was anything else said. There might 
have been other talk about it, but I paid no attention to it. 

(. When did your brother seize? What date was it? How 
many days after that Sunday night did he seize? 

A. I don't know. 

©. You don’t recollect that? 

A. No, sir. 

Q. You are positive that they did not seize that Sunday night? 
\. I think they did seize that Sunday night. 

). On that very night? 

A. I think they did on that very night from Sunday to Monday. 
(. Did you see Mr. Drevfus at his store that Sunday night? 

4. No, sir. 

). Did you go around to the store at all on Sunday night? 

A. | was opposite the store. 

). Was anybody inside? 

A. I don’t know. 

Q. Did you look? 
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A. That I don’t recollect. It is so long ago that I cannot recollect. 


Q. Did you see anybody inside ? 
A. Well, I don’t know. 
389 Q. Did you see any goods moved away from the store that 


Sunday night ? 
A. No, sir; I did not. 


. © 
A. Well, I don’t exactly understand you. 
). I mean goods removed on floats down. to Meyer Weill’s store. 

A. No, sir; I did not. 

(. Did you see Mr. Stein there ? 

A. I don’t recollect; I may have seen him. I cannot recollect. 

Q. Did you not see Mr. Florance there, jumping into a cab that 
Sunday night? 

A. Not that I know of 

(. Do you mean to say that you saw nobody but yourself? 

A. I saw plenty of people, several people, around there—a half 
dozen or a dozen. 

Q. Can you name anybody that you saw there? 

A. No, sir; I don’t recollect. 

Q. Do you know Mr. Lehman Meyer? 

A. Yes, sir. 

(). What relation is he to Dreyfus ? 

A. His son-in-law. 

Q. Do you not know that he failed before Joseph Dreyfus failed ? 

A. I don’t know that. 

(). Or a little afterwards ? 

\. I heard that he failed a little afterwards. 

(). How long afterwards ? 

A. I cannot say. 

Q. Was it a day or two afterwards ? 
390 A, It may have been a day or a week or two weeks. [| 
cannot. recollect. 

(). Your memory is very short on that subject ? 

A. Well, I think it is long. It is two years ago. This thing has 
not been intere sting to me as much as that. ] ‘don’t recollect that 
far back. Kither my memory is short or long; I cannot say. 

Q. Did you have any conversations with Dreyfus at all ? 

A. I had many a conversation with Dreyfus. 

(). I am a day or two before his failure ? 

A. No, sir; I may have had conversations with him, but I don’t 
know. 

In regard to his failure ? 

A. No, sir; no conversation. 

Q. Did you have any conversation with him that Sunday morn- 
Ing ? 

A. No, sir. 

Q. Or that Sunday evening ? 

A. Yes, sir. 

(). Or Monday morning ? 


Did you see any goods moved away from there at any time? 


ap 
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A. It may be that I saw him and spoke to him, but nothing in 
regard to his failure. 

@. Do you know Mr. Erhmann ? 

A. I do. 

Q. Did you see him there that day ? 

A. I don’t think I saw him that day. I don’t recollect; perhaps 
I did, but I don’t recollect that I did. 

Q. Did you see him at Dreyfus’ house that Sunday evening? 
391 A. No, sir; I did not. 
Q. Did you see him there that Sunday morning? 

A, No, sir. 

Q. How early had you got on Gravier street, between Magazine 
and ‘Tchoupitoulas streets ? 

A. I think that I got there between the hours of eleven and one 
o'clock. 

(. Was that the first appearance that you had made there—be- 
tween the hours of eleven and one o'clock ? 

A. “hat was my first appearance—between eleven and one o'clock. 

Q. Did your brothers come for you ’ 

A. I met my brother, C. Gumble, at his house. I went to his 
house. 

(. And he asked you to come there with him ? 

A. Yes, sir. 

Q. He did not tell you what he wanted you for? 

A. Yes, sir; he told me that he was going to seize Mr. Dreyfus. 

. That was on Sunday night? 

A. That was on Sunday night. 

Q. Is that the one who is the son-in-law of Dreyfus? 

A. Yes, sir; it Is. : 


And cross-examined by Mr. Laparr: 


Q. Were you interested as a creditor, directly or indirectly, in any 
claim against Dreyfus? 
A. No, sir. 
©. You have no interest in either of the claims of C. Gumble or 
S. Gumble? 
A. No interest at all. 
392 Q. Are you now engaged in business with either of them? 
A. I am engaged with C. Gumbel. 
Q. In what capacity ? 
A. As partners. 
. When did you form the partnership? 
A. I think it was in July, 1882, we started. 
(). Previous to that were you not in the employ of C. Gumbel ? 
A. No, sir. 
Q. Or 8. Gumbel ” 
A. No, sir. 
Q. Do you know anything of the origin of this debt against 
Dreyfus by C. or S. Gumbel ? 
A. Only what they told me. 
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(). From the books and from what they told you? 
. Yes, sir; from what they told me. 
(. What was the origin ? 
A. ©. Gumbel had a.certain amount of money in Dreyfus’ hands. 
Q. Resulting from the old partnership, wasn't it? 
A. Yes, sir. 
(). The partnership which was dissolved in May, 1881? 
A. Yes, sir: I think it was about that time. 
Q. Did you ever know of C.Gumbel making any demand for the 
pi y ment of that debt on Dreyfus at any time‘ ? 
I think he did at several times; at least so he told me. 
° And he was unable to collect it? 
He collected some, but did not succeed in collecting the whole 
amount, 
Q. What do you think was the balance? 
393 A. That I cannot say; I don’t recollect. 
(. Will you inform us why it was that you were there at 
such au unusual hour of the night to seize the store of Dreyfus? 
Had any appointment been made with the sheriff to meet your 


) 


brothers there * 
= Brown objects to this question and to the answer. 


. That I cannot say. 
> Were your brothers to oii the seizure yourselves or was it 
to be done by an ofticer ? 

That I cannot say. I suppose it was to be done by the sheriff. 

Did not your brothers so inform you ? 

I think he did. These minor things I did not pay attention 
to, but I knew that they seized him. 

A. Did you know what had taken place previous to that time— 
on Sunday—at the store of Dreyfus? 

A. No, sir. | 

(. You had not learned the slighest information ? 

A. No, sir. 

Q. Did you see the “ City Item” newspaper that evening? 

A. Yes, sir; I saw it in the evening, I believe. 

QQ. Then when you were there you knew there was some explo- 
sion in his commercial plans ? 

A. Yes, sir; I knew it from what I read. 

Do you know when Mr. C. Gumbel obtained the writ of at- 
tachment for the purpose of seizing—when he obtained it from the 
court ? 

A. No, sir. 

Q. Did you go up to Mr. Dreyfus’ house on Sunday night 
004 oron Monday night in a cab, or go away from there in a 
eal? 

A. No, sir; I was not at his house Sunday or Monday ; I did not 
go there. 

(. When did you leave the store on Sunday night after twelve 
o'clock? How long after twelve o'clock? I mean in the neighbor- 
hood of the store. 
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A. I think it was about after one o'clock. 

Q. Had the sheriff attempted to seize then” 

A. Sol was told by my brothers. There were some officers there, 
but I did not know which was the sheriff. 

(. Was the door open? 

A. I passed there; I don’t think it was open there; it might be 
or not. 

Q. Did you see any lights through the door? 

A. I don’t think I did; I don’t recollect. 


By Mr. Browne: 


Q. Are you positive you saw the newspaper on Sunday? Was it 
on Monday that you saw this account” 
A. I think I saw it on Sunday. 


CoRNELIUS GUMBEL, a witness produced, sworn, and examined for 
the defendants, says: 


By Mr. Browne: 


(. What is your business? 

A. Cotton factor and commission merchant. 

. What were you in October, 1583? 

A. A cotton. factor. 

Q. You were of the firm of C. Gumbel Brothers & Meyer ? 

A. Yes, sir. 
395 Q. You are a son-in-law of Joseph Dreyfus, I believe? 
A. Yes, sir. 

Q. Mr. W illiam Stein has testified in this case of E. Dubois against 
Joseph Dreyfus ef als. that on the Sunday night, October 28, 1883, 
between the hours of eleven o'clock and one o'clock of Sunday night, 
he saw three of the Gumbel brothers walking on Gravier street, be- 
tween Tchoupitoulas and Magazine streets—walking back wards and 
forwards on Gravier street, between Tchoupitoul: is and Magazine, 
and that Mr. A. Erhmann, of Morgan City, was with you. Do you 
know A. Erhmann? 

A. I do. 

(). State whether or not Mr. A. Erhmann was with you on that 
occasion as I have just described. 

A. No, sir; he was not. I know I did not see him. 

Q. Was he with you ? 

A. No, sir. 

Q. Did you see Stein at all anywhere there that Sunday night? 

A. I did. 

William Stein also swears in the same case that he saw two 
of the Gumbel brothers before five o’clock on that same Sunday 
afternoon with Joseph Dreyfus walking up and down the gallery of 
Dreyfus’ house on Josephine street ‘and that A. Erhmann was with 
you. State whether that is so. 

A. No, sir; it is not so. 

Q. Were you at the house of Joseph Dreyfus that afternoon at all? 

26—225 
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A.. Well, I hardly recollect, but T think i was there that after- 
noon. 

(). Who was with you? Was either one of your brothers there 
with you? 
OG Mr. Phillips objects to the question as leading. 

A. No, sir; my brother was not there with me. 

(). Why did you go there? 

A. I cannot recollect. I think my wife was there, and that I went 
there to get my wife. 

(). How long did you remain ? 

A. Just five or ten minutes. I just walked in and walked out. 

(). Did you see Mr. Erhmann that night at all ? 

A. Well, I think I saw him there that evening when I went over 
there. 

(). Where was he? 

A. I think he was sitting in the sitting-room. Iam not sure 
whether it was that day or the next day. 

(). What did you say to him? 

A. I don’t know if I spoke to him. I actually cannot recollect. 

Cross-examined by Mr. PHILLIPs: 

Q. You have been in partnership with Mr. Dreyfus ? 

A. Yes, sir. 

(. Your place of business was where—on what street ? 

A. When? 

Q. When you were in partnership with Dreyfus. 

A. On Common street. 

(). Between what streets ? 

\. Between Magazine and Tchoupitoulas streets. 

Q. What relation are vou to Dreyfus ? 

A. I am his son-in-law. 

oT Q. Were you around the square on which the store of Drey- 
fus was that Sunday evening; if so, at what hour were you 
there? 

A. About twelve o'clock. 

Q. How late did you remain there? 

A. Well, about half an hour, I suppose, between twelve and one 
o clock. 

(). Did vou not remain there later than one o’clock ? 

A. I don’t think so. 
). Who was with you at the time? 
\. Mv two brothers. 
Q. Why did you have your two brothers there ? 
A. Well, they just accompanied me. 
J. For what purpose ? 
A. For to make the seizure. 
@. Who was going to make the seizure? 
A. ‘The sheriff made the seizure. 
@. Were you with the sheriff? . 
No, sir; I found him there. 
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You found the sheriff there ? 

Yes, sir. 

At what hour? 

At twelve o’clock. 

Why did you remain there afterwards ? 

I don’t know. I wanted to see what was going on. 
It was your seizure? 

Yes, sir; it was my seizure. 

Q. Did you see Mr. Dreyfus there Sunday night ? 

A. No, sir. 

Q. Did you see Mr. Dreyfus that Sunday morning ? 
No, sir; I don’t know that I did. I saw him in the morning 
the evening at his house. 

Were you there Sunday evening at bis house ? 

Yes, sir. 

What hour was it? 

I don’t recollect ; it was in the evening. 

Where was Dreyfus when you saw him at his house ? 
I don’t know. 

Down-stairs or upstairs ? 


I think it was down-stairs: I don’t recollect that I saw him at 


all, but if I did it was there. 


Q. Where did you see Mr. Erhmann ? 
A. I think I saw him sitting in the sitting-room. 
Q. Who was sitting with him there ? 
A. I don’t recollect. 
Q. Did you have any conversation with him? 
\. I don’t think I did. 
@. You had no conversation with him? 
A. If I did it was nothing more than when did he arrive or such, 
Q. Did you go on the gallery with him? 
A. No, sir. 
Q. Were any of your brothers there? 
A. No, sir. 
Q. Did you go on the gallery to see if there was anybody on the 
gallery ? 
399 A. I walked out on the gallery to go off. 
Q. You walked on the gallery ” 
A. I did not walk on the gallery. 
(). You did go on the gallery t 
A. I had to go on the gallery to get out. 
(Q). Imean the gallery fronting the street. 
A. Yes, sir; of course. 
Q. You don’t recollect the hour when you saw Mr. Erhmann 
there? 
A. It was in the evening, that I know. 
®. Was it after five o’clock? 
A. It must have been after five o'clock. 
(). Did you have any conversation with Mr. Dreyfus in regard 


that he was going to move his property ? 


A. 


No, sir; I did not speak to him. 
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Q. Where did you get your information that he was going to re- 
move and to have the sheriff there that Sunday night? 
A. Well, it was seized in the morning and the wholecity knew 
it. 
Q. Who had seized it in the morning? 
A. I don’t know: about halfa dozen of them that Sunday morn- 
ing. : 
Q. Did you go to court on Saturday to cause what was done 
Sunday morning? 
A. No, sir. 
(. What time did you go to court? 
A. I went Saturday. 
(). Saturday morning? 
A. No, sir; Saturday evening. 
400 (). What information did you have on Saturday which 
| made you go to court then? 
A. Well, | had rumors from everywhere that he was going to 
burst up. The rumors were all over the street. 
©. Did you see Dreyfus on Saturday morning? 
A. No, sir; I don’t think I did. 
(). Are you not sure that you had a conversation with Dreyfus 
Saturday morning? 
A. That I don’t recollect. It is two years ago and I may have 
had fifty conversations. 
(). But I mean in regard to moving his goods. 
A. No, sir. 
Q. Did you not know that these goods were to be removed from 
Dreyfus’ store to the store of Meyer Weill? 
A. No, sir. 
Q. Did Mever Weill have any conversation with you? 
A. No, sir. 
(). Did you see any goods removed away from there on Saturday 
evening ? 
A. No, sir. 
(. Were you in the neighborhood of the stere on Saturday even- 
Ing ? 
A. I don’t think so. 
q. Are you not sure? 
A. No, sir; I am not sure. I don’t recollect. I dov’t think I 
was there. 
(). Why were you not there, when you had taken out the writ on 
Saturday evening? 
A. Well that is a queer question, why ? 
Q. [am asking you why. 
40] A. I cannot answer you that. 
Q. What made you come there Sunday night when you 
had issued your writ Saturday evening ? 
A. Because I wanted to be sure to see it executed. 
Q. You did not care about going there Saturday to see? 
A. No, SIP. , 
Q. You thought you would go there Sunday ? 
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A. Yes, sir; I should have gone there Saturday. 

Q. W hy was not your writ executed on Saturday, when you took 
it out? 

A. Well, that question I have asked myself twenty times why it 
was not executed. It was the business of the lawyers and the judges, 
but it seems they were not in a hurry. 

Q. Had you any ‘information on Saturds iy that your writ had been 
issued ? 

A. No, sir. 

Q. So you thought you would go there at twelve o'clock on Sun- 
day night to find out? 

A. Yes; I thought I would have it executed then. 

Q. Was not that a very unusual hour to go to see about the exe- 
cution of a writ? 

A. Yes, sir: it was. 

Q. Do you know Mr. Lehman Meyer? 

A. Yes, sir. 

Q. Do you know whether he had failed a short time after Mr. 
Dreyfus ? 

I believe he did. 

Q. Do you know how long after? 

A. No, sir. 

—. Was it nota day or two before the failure of Dreyfus? 

A. I don’t recollect. 

(). Was it not before the failure of Dreyfus? 

\. I'don’t recollect. 

Q. Did you not know him intimately and well? 
102 A. Yes, sir. 
Q. Have you not seen him after at Dreyfus’ house ? 

A. Yes, sir. 

(. Did you have any conversation about these things? 

A. Well, I don’t know whether he failed before or after. 

@. Then your memory is very short? 

A. It is in that respect. 

(). Are you acquainted with Mr. Erhmann? 

A. Yes, sir. 

Q. Do you know whether he came by a steam-engine from Morgan 
U ity to New Orleans ¢ 

A. No, sir; I don’t know that. 

Had he not arrived very suddenly when you saw him there at 
o. ‘efus house that evening? 
A. Well, he generally arrived sudde Sly. 

Q. But that Sunday evening did he not tell you how he arrived 
In the city? 

A. No, sir. 


And cross-examined by Mr. Lanartr: 
Q. When and how did your alleged claim o1j which you attached 


the stock of Dreyfus accrue? 
Krom the partnership. 
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Q. When was that partnership ended and when was that settle- 
ment made of the indebtedness to you? 

A. In July, 1882. 

(). How much was he indebted to you at that time? 

A. About $30,000. 
403 (. Was any payment made of that amount? 
A. Yes, sir. : 

@. How much? 

A. About $10,000 was paid. 

Q. How was that $10,000 paid ? 

A. Four $2,500 notes, which he made. 

(. Was any note given for the balance? 

A. No, sir. 

Q. It was an open account? 

A. Ye S, sir. 

(). Did you ever make a demand for that while he was solvent ? 

A. No, sir. 

Q. Did you ever make a demand for it within a month previous to 
your getting out the attachment? 

A. No, sir; for the simple reason that he paid me $10,000 and the 
next fall he was to pay me the other $10,000. Between the months of 
November and December he agreed to pay it and he failed. 

Q. When did you first have your suspicions aroused as to his 
insolve ney, so as to protect yourself by an attachment ? 

A. It must have been two or three days before. 

(). ‘Two or three days before you got it out? 
A. Yes, sir. 
(. What aroused your suspicions? 
A. [heard rumors of his insolvency. I was not on very good 
terms with him at the time; we spoke together, but nothing else. 
Q. I understand you to say that after having your suspicions 
404 aroused you never went to him to make a demand on him 
personally ? 

4 | suppose I did, but I don’t recollect ; I cannot say that I did. 

You have no recollection of any interview in which you ex- 
e. payment of your money? 

A. Net that money; he owed us other money. 

Q. Did you ever make a demand on him for money before the at- 
tachment ? 

4 Yes, sIr. 

And he said he was unable to pay ? 
r Well, he said he had not the money then. 

Q. [le was unable to pay you when you made the demand ? 

A. Yes, sir. 

Q. How long before you made that affidavit had you gone to your 
lawyers to prepare the papers for the attachment ? 

A. The same day. 

Q. Was it in the morning that you went to your lawyers ? 

A. I don’t know; it was during the day. It was in the morning 
or evening. 

Q. Do you not know that the writ of attachment was signed and 
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in the hands of the sheriff between four and five o’clock Saturday 
evening ? } 

A. No, sir. 

Q. What time was the writ placed in the hands of the sheriff? 

A. I don’t think it was there before five or six o’clock that night. 
I knew it the next morning. 

(. Did you give any directions to your counsel or to the sheriff 

not to make the attachment immediately, but to hold the 
405 writ in readiness until you wanted it? 
A. No, sir; I don’t know how the thing was worked. 

Q. But you gave no directions to your counsel ? 

A. I don’t know, but I think I did. 

(. What were these directions? 

A. ‘To take out the execution and close him up. 

@. When? 

A. On Saturday evening. 

(). Did you order it to be done on Saturday evening or Sunday 
evening ? é 

A. | don’t know; I don’t know how the thing worked, anyway. 
I left that to the lawyers. I was advised it could not be done that 
night. I think they advised me that they could not get the judges 
or something. 

(. Was it not arranged between you and your lawyer that it was 
to be done the next night? 

A. No, sir; 1 went that Sunday and ordered him to seize, and he 
went and did it. 

Q. What did you do then ? 

A. He told me he was going to seize that night. I did not know 
that the seizure could be made that night, but the lawyers said yes. 
They fixed the whole thing. 

(). Did you see the store open during your walk around it or in 
that neighborhood that night before you and the sheriff went in to 
seize ? 

A. No, sir. 

Q. That is closed up as every merchant closes his store? 

A. Yes, sir. 
406 @. Did you know there was anybody there? 
A. Yes, sir; I knew there was somebody there. 

Q. You saw it was open ? 

A. Well, I don’t know, but I know they were talking inside, be- 
cause I saw half a dozen people there walking about and talking. 

Q. You saw there was somebody in the building—there were 
lights at twelve o'clock that night? 

"A. Y es, sir; the same night | made the seizure. 

Q. Did vou ever see that occur in that store before ? 

A. No, sir; I never was in that store at twelve o'clock at night 
before. 

Q. Did you expect to see people there when you went to make 
your seizure ? 

A. Certainly. 

Q. How did you know ? 
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A. I saw it was seized that day by the United States marshal. 


Q. How did you know it would be open at twelve o'clock that 


night? 

The lawyers told me. I think there was communication be- 
tween the parties inside and the parties outside. 

~ You mean to say that the fet were open ? 

I say that they communicated together—-the people inside and 
eg people outside. I never saw the door open. I saw it once open 
and ciose again. 

Q. Did you see the lights” 

A. Well, I don’t recollect. 

Q. From your intimacy with the family of Mr. Dreyfus and his 

son-in-law, Lehman Meyer, did you ever hear that Leliman 
407 Mever was a creditor for a cash loan for $26,000 from either, 

of them ? 

A. Yes, sir; but I never heard the amount. 

Q. When did you hear that Lehman Meyer was a creditor? 

A. Well, at the same time. 

Q. Ido not understand your “at the same ial I ask you 
when ? 

A. A day or two before. 

@. You did not know it before that? 

A. I did not know he was a creditor at all; I never investigated 
their affairs at all; I did not know what the amount was or any- 
thing except a few days before | knew he was a creditor. 

@. You did not know it a few months before” 

A. No, sir; I did not. 

Q. You saw William Stein there that Sunday night? 

A. Yes, sir; I did. 

Q. Between what hours did you see him? 

A. Between twelve and one o'clock. 

Q. How long before this failure was it considered notorious that 
Mr. Dreyfus was in trouble? 

A. Weil, I don’t know that. 

(. Well, to your knowledge? 

A. Only a day or two before, because he did not tell me he 
speculated. If | thought he was speculating or borrowing from 
Tom, Dick, and Harry " would have gone for him before. 

(. You had not heard rumors two or three weeks before that his 
credit was impaired ? 

A. No, sir; I did not. These things did not come so close 
408 tomeastoothers. Others may have heard it, but I did not. 


By Mr. PHicvtrs: 


Q. Did you see Lehman Meyer at Dreyfus’ store on that Sunday 
night’ | 

A. No, sir. 

Q. You did not see him there Saturday ? 

A. I don’t know; I was not there Saturday. 

Q. Were you there Saturday evening? 

A. I don’t recollect if | was or saw him at all. 
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Q. You saw Dreyfus that Sunday evening at five o’clock ? 

A. Yes, sir; I was at his house. 

Q. Did you see Mr. Dreyfus there? 

A. I don’t recollect. 

Q. Did you not say you had a conversation with him? 

A. No, sir; I did not have a conversation. I told you I merely 
went in to get my wife and walked out again. 

Q. You did not tell him that you were going to seize him that 
night? 

A. No, sir. 

Q. You were on good terms with Lehman Meyer? 

A. Well, I was on good terms; I spoke to him when I met him. 

Q. Did he tell you that Mr. Dreyfus had sold him a portion of 
his goods that night? 

A. No, sir: I did not see him at all that day ; I don’t think he 
was at the house. 


By Mr. Browne, for defendant: 


(). Are vou positive that you saw Mr. Erhimann there that even- 
ing or was it the next day ? 
409 A. That I cannot say positively; these things oecurred a 
year and a half ago. 
By Mr. Lapatt: , 


Q. Were you there the next day? 
A. I don’t recollect that either. 


410 New Orveans, May 7, 1885. 
H. Weitcer & Co. et als. 
is > 


Josern Dreyrus et als. j 


Testiniony on behalf of the defendant resumed this day before A. 
G. Brice, Esqr., special examiner. 
Present: R. H. Browne, Esq., for the defendant; D. C. Labatt, 
» 


Esqr., for the complainants, H. Weiller & Co.; A. B. Phillips, Esqr., 
for E. Dubois, a complainant. 


Meyer WEILL, a witness produced, sworn, and examined on 
behalf of defendant, says : 


By Mr. Browne: 

. You are one of the defendants in the case of H. Weiller & Co. 
et als. against Joseph Dreyfus and others in the United States courts? 

A. Yes, sir; unfortunately. 

(). Do you know the complainants, H. Weiller and others. 

A. I do not. 

(). Do you know Joseph Dreyfus? 

A. I used to know hin. 

Q. Do you know Lehman Meyer? 

A. Yes, sir. 


‘> >) 
2 — 


210 JULIUS FREIBURG ET AL., &¢., VS. 


Q. Do you know Abram Erhmann ? 
A. Yes, sir. 

@. Do you know David Leyi? 

A. Yes, sir; I kuow him. 7 

(). There were some goods brought to your store during the latter 

part of Saturday night, October 28, 1883, and Sunday morn- 
41] ing, October 28, 1885 ? 
A. I eonsider it was in the morning that the goods came 
to my store. By night | mean darkness or long before daylight. 

(). Who brought these goods there” 

A. Some draymen; I saw some draymen. 

(). Who made the request that these goods be brought to your 
store ? 

A. Mr. Leiman Meyer. 

(). When did he first apply to you to bring the gouds into your 
store ? 

A. It was on Friday he asked me; he was at my warehouse. | 
used to receive goods In my warehouse sometimes for other people. 

He knew I had room and he asked me if I could give him storage, 
and [ said I had no objection. That was on Friday, and [ heard 
no more about it. Then he came into my office and asked me if I 
had some storage, and I said yes. Then on Saturday merning I saw 
him again; he met me on Canal street, and he said, “ Well, Meyer, | 
want to put some goods into your store,” and I said, “To-day is Satur- 
day, and vou know | never open my store on Saturday to receive 
goods; vou must come another time.” Then he said, “I want to go 
away to-morrow morning to Thibodeaux (where he has a store, and 
where he goes every Sunday morning, as I know), and if I do not get 
the goods off my hands to-day I will have to miss the train to-morrow,” 
and I said, “It makes no difference ; you cannot get my store to-day, 
but to-morrow you cah come even before davlight and have it.” So 

he said he would. The train started for Thibodeaux at seven 
412 oclock,and [ told him to come at any time before to-morrow 

morning, even before seven o’clock, and he could have the 
store, but that | would not Open the store on Saturday for my own 
business. I saw him on Saturday evening again and I told him 
the same thing, and on Sunday morning at about one o'clock the 
bell rang at my house—I was getting up—and there was Mr. L. 
Meyer, and | asked him what he wanted. He said, “1 want the 
keys of your warehouse,” and I said,“ You want them now, before 
morning?” and he said, “ Yes; you told me I might have them; I 
want to go to the train after daylight ; I know there are some boxes 
to be moved, and I want to be on time.” So I concluded to give him 
the kev. That was after one o’clock in the morning. 

Q. What were the relations between you and Lehman Meyer in the 
way of friendship ? | do not mean relations, by blood, but your 
standing together ? 

A. We are acquainted, that is all. Weare no relations whatever. 
I used to know him for the last twenty vears. We used to do busi- 
ness, he and I, and of course I gave him the keys. 
(). What time did you come down to your store? 
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A. Well, sir, when Meyer left my wife was notsatisfied that I left 
my office and warehouse open. My store reached back to Clinton 
street, and my office was in front on Old Levee street. Then I came 
to the conclusion that anyhow some stranger might come in,and I 


itee made up my mind to comedown town. And when I came down | 
rn. saw lights in my store cnd two or three loads of goods on floats. I 
went into the office and,commenced working at my books, and they 
me : stopped about that time bringing in the goods until about 
7 : 413 seven o'clock in the morning, and then Meyer was going out. 
| Q. Seven o'clock Sunday morning ? 
A. Yes, sir; Mr. Meyer was going out to attend to his business ; : 

ur he was going to miss the train anvhow and he brought in more 
goods. I was in the office at the time and I let them do it. It was 

none of my business. That is all I know. 
- (. What did he tell you about where he was going to bring these 


goods from ? 


A. I never asked him in the beginning. He had a store, and I 
thought he would bring his goods from his store in order to put 


“ them there. I said,“ You want to bring the goods to my store in 

] order to get money on them,” because in lis own store he could not 

I do that; but I made up my mind if he wanted me to loan him 

. money on the goods [ would not do it. Butit was in my mind that 

| he wanted to vy the goods in my warehouse in order to raise money, 
as many people do. 


Q. What knowledge had you of these goods coming from the 
store of Joseph Dreyfus? 


) A. I had no knowledge whatever. 
| (). What were the relations between Dreyfus and yourself? 
A. We had no relation whatever. 
(). I do not mean blood relation, but I mean as business men. 
A. Well,.I have not spoken to Dreyfus for five years, and I have 
a good reason for it. If I had known that these goods came from 
Joseph Dreyfus’ store 1 would not have received them for their 
weight in gold, because Dreyfus treated me shamefulty. 
(. When did you take an account, or did you take an account, of 
the goods that came in there? 
114 A. About ten or eleven o’clock Sunday morning I wanted 
to see what kind{of goods they were, because Mr. Lehman 
Mever told me he wanted some warehouse receipts forthem. I com- 
menced taking a memorandum, and took down so many barrels of 
whiskey and so many packages of cigars and soon. I did not ex- 
amine every barrel or box, but I knew about how many barrels, 
ae packag S, OF Cases there were there 
—_ . (). Lwok at these receipts and state whether these are the receipts 


that you gave. 

A. Yes, sir, these are the receipts; all these receipts are in my 
handwriting. 

(). Is that your signature to them ? 

A. Yes, sir; that is my signature. 

Q. In whose handwriting are the names of the articles them- 
selves’ 
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A. I wrote them myself. I took them from my memorandum and 
wrote them down that Way 

Q. In whose handwriting is the body of that receipt? 

A. I have not written that, but that is my handwriting below. 

Q. Who brought you these receipts ? 

A. Mr. L. Mever. 

Q. Whose handwriting is that in these “from L. Meyer.” 

A. That is my own han lwriting. 

‘4 W hose handwriting is that date, for instance, the 28th ? 

The date is my own. All that filling in of the name of L. 
sth in each of these receipts is in my handwriting, so are the 
numbers of the articles, so are the hgure s of the date of the month. 

At the time I signed them we agreed that in case I should 
415 have madea mistake and that he should find anything short 

he would not hold me responsible, and if there was anything 
more I should g1Ve it to him the same. 

(. What time of the day did you rive him these receipts ? 
A. It was Sunday evening about six or seven o'clock. 
). To L. Meyer or whom? 
A.. L. Meyer. 
). You delivered them to L. Meyer? 
A. Yes, sir; of course. 
). Whose signature is that on the back of the receipts ? 
\. I know L. Meyer's signature, and I say that is L. Meyer’s sig- 
nature on each one of these five re celpts. [ have seen L. Meyer’s 
signature so many times that I would take that to be L. Meyer’s sig- 


nature. — 


Mr. Browne, for the def’ts, offered in evidence the five receipts 
above referred to. 

Mr. Phillips, for E. Dubois, a complainant, objects as the body of 
the receipts is not in the handwriting of the witness. 


() Mr. Theard, one of the solicitors for one of these people, I don’t 
know which one, states substantially that he went to your store and 
that either in answer to a question he asked you or by a voluntary 
statement on your part, he does not remember which, you said to 
him that if his chent’s goods were in there he might come and take 
them; that you made no claim on them, and also that you stated 
you did not know whose goods they were, I want you to state 
what your recollection of that conversation was and whether or not 
Mr. ‘Theard’s recollection is correct wit h re fe ‘rence to it. 

A. 1 was going to state it was very incorrect; except I was 

116s nearly crazy at that time I would not make such a statement. 

What he says is not so. If I am not mistaken somebody 

came and said, “There are our goods;” and I said, “If they are 

your past take Pia | claim nothing of the goods. I have no ob- 

jection to you taking the goods if they are legally your goods.” So 
he took them away. 

(). What was your statement with reference to who claimed these 
goods ? 
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A. Mr. L. Meyer. I gave my keys to L. Meyer; that he put the 
goods in the store, but I did not know who owned them. 

Q. bid you tell Mr. Theard that the goods were put in there by 
Mr. L. Meyer and were claimed by him ? 

A. If he asked me of course I told him. 

Q. Did you tell him that you knew who put them in there? 

A. I did not tell Mr. Theard that I did not know who brought 
the goods there, but I may have told him that I did not know whose 
goods they were. 

Q. I suppose you don't know yet whose goods they were? 

A. No,sir; I do not know at this time whose goods they were, but 
I know L. Mever brought the goods there because | puve him ny 
wurehouse receipts. 

Q. Who did L. Meyer claim the goods to belonged to? 

A. Heclaimed them as his own goods, 

(). As whose goods did you receive them ” 

A. As Mr. L. Meyer's goods. 

Q. The question has been asked here again and again about L. 
Mever’s failure. What is your recollection about the time of his 

failure? Was it immediately after the seizure of the store of 

417 Dreyfus, or when? 
A. If I recollect, L. Meyer failed six weeks or two months 
afterwards. I know that at least thirty days afterwards he had taken 


up some notes for insurance for a large amouut, as he told me. 


Mr. Phillips objects to what L. Meyer told the witness as evidence. 
(). Did vou see the notes ? 

A. I eannot Say - xactly, | have seen so many , but I cannot swear 
that he showed me the note that he had taken up. I know that he 
told me. 


Mr. Phillips objects. 
Witness: I know that L. Meyer did not farl for thirty days, at 
least, from the time he put the goods in my store. 


Cross-examined : 


(. Whose writing is this on the top part of this receipt ? 

A. I don’t know. 

Q. Did you not know that when the receipt was first brought to 
you it was in pencil? 
No, sir; I know nothing about it 
». Did vou not see the receipt In) po nell 
A. I don’t remember. 
(). Well, I would like you to remember 
\ 


| cannot, it is so long aco. 


_ 


*; 


; 


). You don’t know whose handwriting this is° 
A. No, sir. 


Q. Was that written there when you put this at the bottom ? 
A. Of course it was... 
118 Q. How do you know that it was there? 


A. Well, it looks reasonable to suppose so, 
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©. How do you know it was there? Do you swear positively that 
it was there? 

A. Well, I suppose it was there; otherwise I would not have 
signed it. 

Q. You cannot swear positively that it was there? 

A. It is my opinion it was there: otherwise I would not have 
signed it below. 

Q. lask you whether that top writing—the whole body of this 
receipt on the top—was there when you filled in the different quan- 
tities that you put there? 

A. Of course it must have been there; otherwise I would not 
have signed it. 

Q. Do you swear that it was there ? 

A. Yes, sir; it may have been put in ink afterwards. 

(. Why should you suppose it might be put in ink if it was in 
pencil ? 

A. You say it was in pencil, but [ have no recollection of it being 
that way; I cannot swear that it was in pencil. 

Q. Did you not give these receipts on Monday ? 

A. No, sir. 

(). You did not? 

A. No, sir; Sunday evening; it was in my dining-room on Sun- 
day night. 

(). Where is your dining-room at? 
419 A. Down-stairs, behind the parlor, at 655 Magazine street. 
(. That is your residence there? 

A. Yes, sir. 

(). You gave the receipts on Sunday evening, you say ? 

A. Yes, sir. 

(). What time? 

A. It was night already, about seven o’clock—maybe a little be- 
fore or after seven, but about that time. 

Q. That you gave these papers? 

A. That I signed them. 

Q. When did you hand these papers to L. Meyer? 

A. Right after [ had signed them. 

Q. After you signed them you handed thei to him ? 

\. Yes, sir 
J. Who was present ? 
\. Mr. L. Meyer and my wife and children. 

J. Was anybody else there, outside of your family ? 

\. No, sir; ! don’t remember anybody outside of my own family. 
). Did you see Mr. Erhmann there? 
A. No, sir; I did not see him. 

). You did not see him on that Sunday evening ? 

\. No, sir. 

). Did you see him Sunday morning ? 

\. No, sir. 

). When was the first time that you saw him ? 

A. That I cannot say; maybe on Monday or Tuesday ; I don’t 
remem ber. 
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420 Q. Where did you see him Monday or Tuesday? 
A. I don’t remember that | saw him. 

Q. Did you have any conversation with him? 

A. No, sir. 

Q. Did he ask you any questions about these goods? 

A. Of course; afterwards he came to my store. 

. When was that: afterwards’? 

A. I cannot say; it is so long ago. I suppose it was Monday or 
Tuesday. How can I remember that? 

(). You remember so many other things, you should remember 
that. 

A. Well, I do not. 

. You don’t know whether it was Tuesday, Monday, or Wednes- 
day? 

A. Well, I believe it was on Monday, the next day after the re- 
celpt was given. I really don’t retnember what corversation we 
had, except the first time I saw him. He said, “ These goods I 
loaned money on.” I said it was none of my business. 

Q. You stated in vour examination-in-chief that you had ar- 
ranged it with Mr. L. Meyer that in case there were more goods you 
would account to him for them, and if there were less he was not 
to hold vou responsible ? 

A. Because I could not take a memorandum of every barrel or 
gallon, or every basket or package, and in case there wasa package 
or a basket missing he would not hold me responsible for it. 

Q. Then this account that you have rendered here Is a receipt for 


the goods + 


Mr. Browne, for the defendants, objects to the words “ ac- 
4? count rendered ” being applied to a warelouse receipt. 


A. But afterwards the goods were all there. 

(. Then the receipt here which shows so many pipes of cognac 
and so many barrels and baskets—you don’t know whether they 
are correct or not in that statement since you made that kind of an 
arrangement ? 

A. | know that the greatest part of it is correct, but in my mind 
I considered them correct, because the only objection I made when 
[ told Mever was, “ If you make a mistake in a barrel, more or less, 


you must not hold me responsible, because | did not examine every 


piece of goods.” 
(). Was Mr. L. Meyer there on Sunday night counting the num- 


ber of packages with you” 


A. No, sir; he was not. 
. Was he there Monday morning ? 
A. I don’t remember that. 
Q. When was it that Mr. L. Mever counted these goods with you— 
the number of barrels and packages ? 
A. He has never counted them to me. He has never done that. 
Q. How did you count them ? 
A. I counted them myself. I took a memorandum of how many 
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packages, so I knew there were twenty baskets of champagne and 
seventy-five packages of liquors, and so on. 

Q. Did you take the memorandum as the goods arrived at the 
store ? 

A. No, sir. 

(). Who receive! these coods at your store t 

A. Mr. Meyer himself. 
422 Q. Did he hand you the memorandum of the goods? 
A. Yes,sir: he handed me the memorandum of the goods. 

Q. Why did you count the goods after he had given you the 
memorandum ? 

A. Because I wanted to know if it was correct. 

(). W hy, then, should you have stated to him that if you were 
short he was not to hold you responsible, and if there was more you 
should give them back to him ? 

A. Because in the packages coming in there might be a package 
more or less. 

©. You stated: in your ex: mination in court, when you were glv- 
ing your testimony before Judge Billings, that you stayed In your 
bed and did not go down until the next morning? 

A. No, sir; I never stated that. 

(. Did you not state that you did not go down to the store until 
the next morning ? 

A. No, sir: I did not. 

(J). Wiat time did you state you went down to your store? 

A. Well, it was about an hour afterwards. 

(. What hour did you state you left your house and went to your 
store? 

A. I don’t remember exactly. I know when I left the house and 
| know how long it takes me to walk down—a half or three-quarters 
of an hour. : 

Q. What time did L. Meyer come to your house to get the keys? 

A. A little after one o’clock or, say, about one o'clock. 

(Q). And you swear that he did not tell you where he was 
423 taking these goods from ? 
A. I never asked him. 

@. Task you did he tell you where he was taking these goods 
from. 

A. No, sir; he aid not tell me where he was taking these goods 
from that night or in the morning. 

Q. And you did not know it on Monday ? 

A. Until they were seized, then I found out—all the world knew 
it—that they came from Joseph Dreyfus’ store. 

Q. Did you not see it in the paper Sunday evening ? 

A. I heard of it, but I did not read the paper that evening. 

(). Where did you hear it talked about ? 

A. I heard some people say there was something in the paper 
that evening. 

Q. Did you hear what it was? 

A. That Dreyfus’ store was seized. 

Q. Do you remember what time it was in the evening ? 
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A. Four o’clock. 

Q. That was a long time before the goods were in your store? 

A. No, sir; the goods were in my store on Sunday morning. You 
are trying to confuse me. If they were in the newspaper ‘Sund: Ay 
evening they must have been in my store on Sunday morning. 

Q. ‘Then at four o’clock Sunday evening you heard about it in the 
newspapers that Joseph Dreyfus’ store was seized ? 


A. Yes, sir. 
@. And that the goods had gone down to your store? 
424 A. No, sir; I don’t know anything about that. 


By Mr. Laparr: 
Q. You did not know that on Sund: iy that it was published in 
the newspapers ? 
A. I knew that Joseph Dreyfus was seized. 
Q. But you did not know that your name was mentioned ? 
A. No, sir; I did not. 


By Mr. PHIuips: 


, 


Q. Did anybody read the paper for you ‘ 

A. No, sir. 

Q. Did anybody tell you the contents, what was in the paper? 

A. No, sir; not much. 

Q. How much did they tell you ” 

A. Nothing at all. 

(). What did they say to you? 

A. Nothing. 

Q. How do you account for saying that it was from Dreyfus’ store 
if they told you nothing? 

A. I did not hear that. 

Q. You said it was from Dreyfus’ stor 

A. No, sir; I said Dreyfus’ store was seized. 

(). How much storage did you charge L. Meyer for these goods? 

A. I have not got any storage yet up to date. 

Q. How much were you to charge ” 

A. Well, I charge about ten cents a package for a month. 

®. How much were you to charge ? 

A. We never made an arrangement. He never asked me 
425 beforehand what my charges were to be. 
Q. What business was L. Meyer in ? 

A. The commission business. 

Q. What was he selling ? 

A. Coffee, sugar, flour, groceries. 

Q. Was he selling liquors, champagne, etc. ? 

A. He was selling ali kinds of grocery gooas. 

Q. Did he have such goods in his store that night ? 

A. I don’t know what he had. 

(). Have you been in his store often ? 

A. I don’t know that I was in his store but once in my life—years 
ago 
). How many years ago” 
28—225 
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A. IT don’t know: I was not there very long. I went there to buy 
some empty hogsheads and barrels. 

(. Did you see all these goods that you mentioned in his store? 

A. No, sir; I did not go to his store to see goods. 

(). But the first time th ut you were there did you see the goods 
there that you mention now’ 

A. No, sir. 

Q. Then why do you mention that he had coffee, sugar, and such 
things t j 

A. I know by hearsay. I know that Schmidt & Zeigler have 
them in their store. 

Q. Then you don’t know that he had any of these goods at all of 

your own knowledge? You don’t know of your own knowl- 
426 edge that he had these groceries in his store? Answer yes 
Or ho. 

A. What groceries do you mean? 

Q. The groceries you just mentioned—sugar, coffee, liquors, and 
merchandize. 

A. You want to know if he had thei in his store? 

(). Yes; did vou see them in his store” 

A. | have not been in his store. 

(). You say you went there once. 

A. ‘To buy some empty hogsheads. 

Q. Did you see these goods there at that time? 

A. I don’t remember what I saw in his store now. I seen goods, 
but I don’t know what goods they were. I did not take an inven- 
tory of them. 

(. You don’t know what they were ? 

A. No, sir. 

(). Where was this store at? 

A. I believe it was — Tchoupitoulas, either between Common or 
Gravier or Common and Canal streets. 

(). How large a place was it? 

A. It was about as wide as this room, but much longer. He had 
a deep store; he had two doors. 

Q. Do you recollect the month of the year that you went there ; 
what year was it? 

A. It was in 1883 

(. Do you recollect the month ? 

A. No, sir. 

Q. De you know that Mr. Dreyfus had his paper on the 
427 market a day before his failure ? 
A. No, sir. 

Q. Did you hear of it? 

A. No, sir. 

Q. Did you have any conyersation with regard to these goods that 


you had in your warehouse with any one connected with him ? 


A. With Dreyfus? 
(). Yes. 

A. No, sir. 

Q. You stated in your examination-in-chief that if you had known 
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that the goods came from Dreyfus’ store that you would not have 
received them at your warehouse. 

A. I would not. 

Q. Why? 

A. Because I and Mr. Dreyfus had not for five years spoken to- 
gether. We were not friendly; not on friendly terms. I would not 
have received any goods from Joseph Dreyfus not for more than ten 
times the amount of the storage. 

Q. How long have you kept a warehouse ? 

A. Well, for the last three vears. I quit my hardware business. 
I quit it in 1882, in January, and commenced to liquidate, and up 
to this time I have not bought a dollar's worth of hardware goods. 
My store is 124 feet deep and four stories high. 

@. Did Mr. Meyer tell you how long he wanted you to keep these 
goods in that warehouse ? 

A. No, sir; he never told me. 

Q. You say you signed the receipts on Sunday ? 
428 A. Yes, sir. 
Q. At your house. 

A. Yes, sir. 

Q. Why did you not wait until Monday ? 

A. Because Mr. Meyer asked me for them in the evening, and of 
course I gave it. 

Q. Was he very anxious to have them on Sunday? 

A. Well, I had not examined his pulse at that time. 

Q. Now, I will ask you this question over again. You see you 
detain yourself here by answering that way. I asked you whether 
he was very anxious to have his receipts on Sunday. That is a 
proper question. 

A. I don’t know. 


By Mr. Lapatr: 


Q. Was he nervous and excited ” 
A. No, sir; he was not excited. 
(). Ile was cool? 
A. He was cool. 
(). You say that after the first application made by Mr. Meyer to 
vou vou met him on Canal street, during Saturday, you think ? 
' A. He came Friday morning to my office and asked me if I could 
give him some store room, and I said I had no objection. He said, 
“Have you room?” and I said [ had room. I would make room. 
That was all. That was all the conversation I had on that day, 
Friday. ; 
Q. Did you see him on Saturday ? 
429 A. Saturday morning. 
(). Where? 
A. Saturday morning between eight and nine o'clock I met him 
on Canal street. I met him on Saturday morning. 
Q. There it was arranged with vou that he was to bring the goods 
to your store after midnight, was it not, and to get vour key when 
he came fer it? 


oR BME ee: 


EM 


CE ee ee ae 


a eee 


ee ee Ae oe 


220 JULIUS FREIBURG ET AL., &¢., VS. 


A. You may take it as you want it. He asked me for the keys 
right off on Canal street. He said, “I am ready; give me your 
keys;” and I said, “ Meyer, I do not open my store on Saturday. I 
do not put any goods in my store on Saturday.” Then I told him 
he could come to-morrow morning. I asked him why he was in a 
hurry, and he said, “ I go away to-morrow morning at seven o'clock.” 
I knew, he bad a store in Thibodeaux and every Sunday he went 
there. I asked him if he was ina hurry, and he said he had to go 
at seven o’clock. Then I said, Meyer, you can have my keys to- 
morrow morning any time before daylight if you like. 

Q. After all that you yourself said and all that he said did you 
then agree and did he agree that he would put the goods in your 
store after midnight if you would let him have the key, or did he 
go off? 

A. No, sir; it was agreed, 1f there was no other way, of course, to 
come to morrow morning. 

(). Did he say he was coming for the key that night? 

A. No, sir; he did not say that he was coming in the evening, 

and | saw him at my office after the day was over. I told 
430 the watchman then when Meyer was going away. I told 

him to come to-morrow morning or before. | told the watch- 
man this: “Mr. Meyer may bring goods to my store; let him do 
it,” because something happened once before and the watchman 
caine to my house and I thought there was something wrong. 

(). It was understood between you that Saturday night that he 
was to come and get your keys at your house, and after twelve 
o'clock at night to put the goods in if they chose? 

A. I did not say twelve o'clock at night, but if he came at any 
time before daylight in the morning he should have the keys. I 
did not say twelve o’clock or one o'clock. I expected he would 
come at six o'clock. 

Q. You were very much surprised that he came at one o'clock ? 

A. Yes, sir: I was. 

Q. Now, you gave him the‘key and he opened your store and re- 
ceived the goods in there before you came down from your house? 

A. Yes, sir 

Q. Who receipted for the goods in your name in order to show 
that you were receiving them? Who wrote the receipts for the goods 
to show that they came into Meyer Weill’s store; wasn’t it L. Meyer ? 

A. I don’t remember. 

Q. Did you sign any receipt ? 

A. No, sir; no receipt until the evening. 

\). Who received the voods at your store before you Came and 
after you came ? 

ae | ae Mever. 

43] Q. You did not sign anything ? 

A. No, sir; I did not sign any receipt. 

Q. You did not go out to see whether it was coming in right or 
Wrong, you did not take possesslon t 

A. No, sir. 


Q. You took no possession of these goods at night ? 
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A. No, sir. ! 

Q. You are a regular merchant and you have a regular set of 
books ? 

A. Yes, sir. 

(. All of them—ledger, cash book, and the others? 

A. Yes, sir. 

Q. You have your regular bill-heads ? 

A. Yes, sir. 

Q. And you have your regular paper that you issue from the 
office when you sell anything or when you give receipts. If a per- 
son comes in to you togive you money you have your regular bill- 
heads to make a receipt on? 

A. No,sir; [have not any of them. 

Q. Now, 1 want you to look at this paper, on which the receipts 
are written that you have testified to, and tell me if you recognize 
where this paper came from; whether it is merchants’ paper or 
paper taken out of some old copy book. 

A. I know that this paper was not taken out of any of my books. 

(). Do vou not discover from an inspection that they seem to have 
been torn out of a copy book ? 

A .It looks so, that it came out of a blank book. 


452 (Q. You do not recognize it as paper that was In your pos- 
session previous to the signing ¢ 
A. No, sir. 


(. Who brought these papers for you to sign in the condition they 
are before you added anything to them ? 

A. Mr. L. Mever. 

Q. When you signed them were any other receipts given up to 
vou by him ? 

A. I don’t remember that. 

Q. You did not verify it by any other receipts ? 

A. I had a memorandum in pencil on the back of it; was correct. 
tn ease there was a barrel short he was not to hold me responsible. 

©. The goods received from the drays were just put into the store 
as they came there, nobody signing any receipt in your name? 

A. No, sir; they were not signed. The door was opened wide on 
Clinton street, and the goods were put in there. | was in the front 
office. 

Q. You signed no paper stating that you had received these goods 
at night, and Mr. Meyer signed none in your name; you authorized 
hone ? 

A. No, sir; I did not. 

(). How did it happen that he came up to your house at about dark 
to get these receipts signed ? 

A. He told me so in the daytime that he would come in the 
evening. 

Q. Did he say why he should come to your house to disturb 

yourself and your family ? 
i338 <A. No, sir; he came in the evening with the papers and 
said, * Meyer (Weill), give me my receipts.” Ot course | held 
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my memorandum that I had got signed for the amount of the goods 
that I had received. 

Q. You remember that on Monday a great many creditors came 
to your store and were seizing these goods? 

A. Yes, sir. 

Q. Did you warn them not to seize them; did you tell them not 
to seize them ? 

A. I made no effort to prevent anybody from seizing them. 

Q. You were sitting in your office in front whilst they went back 
aud looked at the goods? 

A. Yes, sir; yourself (Mr. Labatt) came there; I was with you 
there. : 

Q. You did not say, “ Gentlemen, these goods are in my possession. 
I have given my receipts for them, and [ warn you not to touch 
them ”’—you did not say that? 

A. No, sir; the marshal came there once. 

Q. Wher did Mr. Lehmann Meyer appear on the ground and 
claim these goods in your possession after you had signed the re- 
ceipts that Sunday ? 

A. After that Sunday he did not claim them. 

Q. He never claimed them in your presence ? 

A. No, sir. . 

Q. When did Mr. Erhmann come and claim them in your pos- 
session ? 

A. I believe it was on the Monday afterwards. 

Q. What did Erimann say to vou? 

A. That they were his goods; that he loaned money on them. 
434 (). Did he come by himself, without a lawyer? 
A. I don’t remember that. 

(). Did you tell him he had better take a lawyer and recommend 
anybody, and go with him to the lawyer’s office? - 

A. I may have told him afterwards. 

Q. Did you tell him to get a lawyer? 

A, Yes, sir. 

(). Whom did you tell him about ? 

A. Singleton & Browne. He wasa stranger. He said'to me, “Iam 
a stranger, and they all want to fight me. Who isa good lawver?” 
And I told him Singleton & Browne, and I would go with him. 

Q. That was the Monday after the Sunday on which you signed 
the receipts? 

A. Yes, sir; but I don’t remember whether it was the same day 
or the next or three days afterwards. On Monday Mr. Erhmann 
came to me, but I don’t know the day when I brought him to Sin- 
gelton & Browne. 

Q. Did you tell Erhmann that people had been seizing them ? 

A. He knew it without my telling him; but I don’t remember 
telling him. 

Q. When you came to sign the answer that you put in when you 
were Interrogated, how many days after Monday was that? Do you 
remem ber ? 


A. When? 
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Q. You were asked whose goods these were and if you had any 

goods of Dreyfus’ in the interrogations in this case. 
A. | have not received any goods from Dreyfus. 
435 Q. But you were asked that question, whether you received 
any goods from Dreyfus, and your answer to the interrogato- 

ries was that you had none of Dreyfus’. 

A. No, sir; of course not. Of course I did not receive anything 
from Dreyfus. I did not; I did not want to know him. 

Q. You did not know whether these were Dreyfus’ goods or not? 

A. I know they were L. Meyer’s goods. 

(J. You knew they were I.. Meyer’s goods ? 

A. I knew they were L. Meyer’s goods. 

Q. Because he put them in your store ? 

A. Yes, sir; because he put them in my store. I did not know 
whether he had stolen the goods or not. 


By Mr. Pinups: 


Q. Did you inform your watchman that he was not to prevent any 
goods from coming in; and what was his reply to you? 

A. He said it was all right. 

Q. Did he not state that he did not care how much goods came 
in, but none should come out? 

A. I believe he did say something of that kind. 

What time did you inform your watchman that goods were 
going to come into your store Sunday night—what time did you 
inform him of that” 

A. About seven o’clock, when I left my office on Saturday night. 
(. Then, on Saturday evening at seven o’clock vou informed 
your watchman? 

A. Yes, sir; it was very close about that time. 

436 Q. That goods were coming in that night? 

A. No, sir; that goods might come before to-morrow morn- 
ing, “ before you go away from your beat, and do not interfere” in 
case goods come in before you go away from your beat; before 
daylight do not interfere. 

). What time does he leave his beat? 
A. At daylight. 
). What time? 
\. What time is daylight in October ” 
). | ain asking you; you must not ask me. 
A. Do you know it? 
®. Yes; I know it. 
\. What time is it? 
(). Five o'clock. 
A. Then he leaves at half past five about. 
(. Did you see these drays when they came there with the goods 
or -_ floats or whatever they were ? 
I believe I saw some of them; yes, sir. 
O. What was the first float—what hour did you see it? 
A. I don’t remember. I was not there when the first load came. 
@. What hour was it you saw the first float? 
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| a 
| A. I don’t remember that. 
(). You stated that you got there about half past one o'clock. 
A. Well, a little later. 
Q. What hour was it that you got there? 
A. Between one and two o'clock, perhaps. 
(). How many floats did you see come along there? 
437 A. I saw coming in one dray or float—I don’t remember 
whether it was a dray or a float—when I was going back to 
my office, and I stayed there until daylight. — 


) 


A). Did vou ever do that before ‘ 

A. Do what? 

Q. dit up from one to two o’clock receiving goods at your store? 

A. No, sir; I did not. 

By Mr. Browne, re-examined : 

@. Did the number of packages turn out to be correct according 
to these receipts ? 

A. Yes, sir. 

Q. Do you know how many dray-loads came in before they 
stopped coming in and more came at daylight ? 

A. I believe three came in—not less than three dray-loads. Then 
they stopped until daylight and then they commenced again. 

Q. Did you go with Mr. Erhmann to Singleton & Brown’s office 
on Monday, or was it on some subsequent day ? 

I believe it was on Monday. 

(). Are you sure of that fact? 

A. Well, you (Mr. Browne) ought to know it, but I believe it was \ 
on Monday. I cannot swear to it. 


sy Mr. PHILvips: 


Q. Did you not get some security from somebody to secure you 
in this case? Did you not inform me that you had got security to 
secure you in this’ ease ? 

A. Security for what? 

: (). | don’t know whether it was a bond of indemnity or 
: 438 not, but did they not give you security for going on the 
bond ? 
A. Yes, sir; I went on the bond for Erhmanun. He wanted to 
take the goods away, and I would not let him until he gave me 
some showing for it. 

Q. What showing did he give you ? 
A. He gave it to me in writing. 
' Qo Ww hom did he give you ? 
‘ A. Nobody, but a writing. 


: By Mr. browne: 

' Q. How many months did these goods remain in your store be- 
fore any of them were removed ? 

; A. About two or three months, | believe. I don’t remember ex- 


actly, but some time. About two months, I believe, they were in 
my store. 
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It is agreed that the above statements in the testimony of Meyer 
Weill may be accepted as the statements of David Levi, defendant, 
his partner in business. . 


5. GUMBEL, a witness produced, sworn, and examined for the de- 
fendant, says: 


By Mr. Browne: 


aan Q. Mr. William Stein has stated in his testimony in these cases 
that on Sunday, the night of the Dreyfus seizure (the seizure being 
made on Sunday), that you and two other Gumbels were on Gravier 
street, between Tchoupitoulas and Magazine, on the upper side of 
Gravier street, walking backwards and forwards, between the hours 
of half past eleven and 1 o'clock. Is that so” 
439 A. I was there with my brother. 
@. Which one? 

A. Cornelius and Ferdinand Gumbel. 

Q. Do you know A. Erlhmann, of Morgan City ? 

A. Yes, sir. 

Q. Do you know him well ? 

A. Well, I know him. 

Q. How long have you known him‘ 

A. I have known him seven or eight years. 

®. William Stein has stated that A. Erhmann was there with 
you three gentlemen walking up and down there that night. Is 
that so? 

A. No, sir: he was not there that night 

(). Now, he also stated that he saw Mr..Erhmann on the gallery 
of Mr. Joseph Drevfus on Sunday afternoon before five o’clock, walk- 
Ing up and down the gallery Or plazza with two of the Gumbels. 
Now, 1 ask you if you were there on Joseph Dreyfus’ gallery on 
Sunday afternoon, the date of the Dreyfus seizure, October 28th, 
1883, at any time walking up and down the gallery with A. 
Erhmann ? 

A. I was at Joseph Dreyfus’ gallery that same Sunday he was 
seized. {[ went there to see my brother, Cornelius Gumbel, with 
Isac Levi. I presume we stayed there ten or fifteen minutes, and 


, 
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we left. 
Q. Was A. Erhmann walking up and down that gallery with 
you? 


A. No, sir; he was not. I did not see him there then while I 
was there. 
440 ®. What time was that? 
A. It was after my dinner, between four and six o'clock. 


Cross-examined by Mr. LABatTr: 


Q. Did you see Mr. Joseph Dreyfus that evening in bis house? 
A. I did not go into his house. 

®. You stayed on the gallery ? 

A. Yes, sir; on the gallery; I did not see anybody else but my 
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brother and his wife come out. It was a rainy day, and they called 
me in. 

(). When you left did you leave by yourse.t! 

A. I left with Mr. Isae Levi. 

You did not leave in a cab? 

No, sir. 

Did you see a cab come up there that evening ? 

No, sir; I did not. | 

Did you see a cab come up there the next evening? 

No, sir. 

You were not one of the parties that were there in a carriage 
or cab ? 

A. No, Sl] 

(. Might not Mr. Erhmann have been in the house without you 
seeing him ? 

A. Certainly. 

(. Might he not have been on the street at the time he is said to 
have been walking up and down ? 

A. Certainly he could have been there. 
44] Q. You only say that you do not recollect seeing him 
and were not in his company ? 
Yes, sir. 
Have you got a claim against Dreyfus also? 
Yes, sir. 
How much is it? 
$2 000. 
Hlow is it evidenced—an open account or a note? 
[t is a note. 

. What was his.commercial standing for one or two weeks be- 
fore his failure? Was it not very much shaken or disturbed or 
destroyed ” 

A. | consider it improved, because I loaned him some time 
during the summer—l believe I loaned him $4,000 or $5,000, and 
the note was to be due in September, and he paid me half of the 
note, and the other half, $2,000, [ extended for thirty days, expect- 
ing it was ali right. 

(). He was unable to pay you ? 

He told me he could not pay me at present, and to extend 
hi: ms of it. 

. Did it come to your knowledge what was his fins ancial condi- 
i for three or four weeks before his failure ? 

A. No, sir; I did not; I considered him good, ssid [ had his 
note. | 

@. Have you not ascertained since that his credit was destroyed 
several weeks before his failure ? 

A. Yes, sir: but I did not know it then. 
442 Q. Were you present at the meeting of his creditors at the 
St. Charles Hotel ? 

A. No, sir. 

Q. Was there any proposition made to you to settle at so much 
after this affair’? 


ol 


ally classified into actual anid constructive.” ‘“ The 
legal and practical purposes of the generality of cases 
may be regarded as most simple and easy of applica- 
tion; that notice is actual when there is positive in- 
formation of a fact, and constructive when the in- 
formation is either conclusively or prima facie pre- 
sumed from certain existing facts; when not con- 
clusive, being strictly implied or inferred notice. 
Conclusive constructive notices allow no proof of 
want of information, but when implied, the presump- 
tion may be rebutted; either, when established, having 
the same legal effect. Knowledge may also be classi- 
fied, in a legal sense, as positive and imputed—im- 
puted, when the means of knowledge exists, known and 
accessible to the party and capable of communicating 
positive information. When there is knowledge, notice, 
as legally and technically understood, becomes imma- 
terial. It is only material when, in the absence of 
knowledge, it produces the same results. However 
closely actual notice may, in many instances, approxi- 
mate knowledge and constructive notice may be its 
equivalent in effect; there may be actual notice with- 
out knowledge, and when constructive notice is made, 
the test to determine priorities of right, it may fall 
short of knowledge and be sufficient. When the pur- 
pose is to subordinate to a prior existing equity for 
right in another, the subsequently acquired right of a 
party who has information of collateral facts sufficient 
to put him on inquiry, which, if pursued, would lead 
to the truth, such information is regarded as sufficient 
to charge him with notice of the ultimate fact, but is 
not tantamount to either knowledge or express notice, 
nor is either a necessary inference.” Wade Notice, 
S§ 3, 10, 36 a; 2 Pom. Eq. Jur. §§ 592, 593. “When 


a party sets up, in equity, the defense of being bona 
fide, he is required to deny, not merely knowledge, but 
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brother and his wife come out. It was a rainy day, and they called 
me in. 

). When you left did you leave by yourse.f? 

A. I left with Mr. Isae Levi. 
). You did not leave in a cab? 
\ No, sir. 
). Did you see a cab come up there that evening ? 
\. No, sir: I did not. 
(). Did you see a cab come up there the next evening? 
3 No, sir. 
(). You were not one of the parties that were there in a carriage 
or cab? 

A. No, sir. 

(). Might not Mr. Erbmann have been in the house without you 
seeing him ? 

A. Certainly. 

(). Might he not have been on the street at the time he is said to 
have been walking up and down ? 

A. Certainly he could have been there. 


44] Q. You only say that you do not recollect seeing him 
and were not in his company ? 
A. Yes, sir 


(). Have you got a claim against Dreyfus also? 


A. Yes, sir. 
(2. How much its it? 

\. $2,000. 

(). How is it evidenced—an open account or a note? 

\. It is a note. 

(). What was his commercial standing for one or two weeks - 
fore his failure? Was it not very much shaken or disturbed « 
destroyed ” 

A. | consider it improved, because I loaned him some time 
during the summer—lI believe I loaned him $4,000 or $5,000, and 
the note was to be due in September, and he paid me half of the 
note, and the other half, $2,000, [ extended for thirty days, expect- 
ing it was all right. 

Q. He was unable to pay you - 

He told me he could not pay me at present, and to extend 
half of it. 

Did it come to your knowledge what was his financial condi- 
tion for three or four weeks before his failure ? 

A. No, sir; I did not; I considered him good, because I had his 
note. 

Q. Have you not ascertained since that his credit was destroyed 
several weeks before his failure ? 

A. Yes, sir; but I did not know it then. 
442 (. Were you present at‘the meeting of his ereditors at the 
St. Charles. Hotel ? 

A. No, sir. ; 

Q. Was there any proposition’ made to you to settle at so much 
after this affair? 
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A. I remember being once at Mr. Dinkelspeil’s, and Mr. Dinkel- 
spiel asked me, in case Dreyfus would pay me a certain amount, 
if | would take it. 

Q. Do you remember what amount it was? 

A. lL really cannot remember, but thirty or forty cents on the 
dollar. 

. Was that offer made with the view of resuming business? 

A. I suppose so; I don’t know it. It was made by Mr. Dinkel- 
spiel. He only asked me if I would be willing to take a certain 
amount for my claim. 


By Mr. PHIcuips : 


Q. Did you get a mortgage from Mr. Dreyfus ? 
A. No, sir. 
(). Did any of your brothers get a mortgage from Mr. Dreyfus? 
A. I don’t know. 
Q. Did they ever inform you that they had got a mortgage from 
Mr. Dreyfus? 


Mr. Browne, for the defendants, objects, as the mortgage itself is 
the best evidence. 

A. No, sir. 

@. You say none of them informed you that they had received a 

mortgage from Dreyfus? 
445 A. Not that I remember. 
(). Were you with Dreyfus on the 27th, the night before 
his failure? 

A. You mean on Saturday night? 

Q. Yes. 

A. No, sir; I was not at Mr. Dreyfus’ house. 

@. Did you see the evening papers on Sunday—The Item ? 

A. Yes, sir; | presume I did. 

Q. Did you then see his failure mentioned in the paper? 

A. Yes, sir. 

Q. Did you go to his house then’ 

A. | was to go to my brother’s house. 

Q. Did you go to Dreyfus’ house that evening after that ? 

A. I went to Dreyfus’ house. I went there because I called at my 
brother’s house and his servant told me that he was at Mr. Dreyfus’ ; 
consequently I went there. I did not go into the house, but on the 
gallery. 

Q. Did you not go to see Dreyfus at all? 

A. No, sir. 

Q. And you did not go there to see about securing your claim after 
reading of his failure? 

A. No, sir; I did not go there to secure my claim, because [ 
had a warrant In the sheriff’s hands at the time, and it was to be 
seized. That was the reason | was there on Sunday night. 

A. But you read this in the paper What time Sunday evening ? 

A. I don’t remember. 
144 Q. Was it before dark ? 


; 
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‘A. I presume it was before dark. 

Q. Can you not remember it was before dark ? 

A. No, sir; not after so many months. 

Q. Was it after you read it in the paper that you went to Dreyfus’ 
house ? 

A. I don’t know that I did read the paper, but I think I did. 

(). But after you heard it you went to Dreyfus’ house ? 

A. I went there as I told you. I went to see my brother, who was 
at Dreyfus’ house. ) 

(. You went to see your brother and went to Dreyfus’ house at 
the same time? 

A, Yes, Sir. 

(. Did you see any of you brothers on the gallery when you ar- 
rived there ? 

A. No, sir. 

(. How did you get in? 

A. Irang the bell and somebody came out, and I asked if my 
brother was in, and I was told yes, and I told them I wanted to see 
him. 

@. You did not go into the house at all? 

A. No, sir. 

©). You do not know who was in the house ? 

A. No, sir. 

By Mr. Larpatr: 

Q. Early on Saturday, October 27th, 1883, had you begun to move 
1) relation to your attachment that you speak of? 

A. My brother came to me about four or five o’clock in the 

evening and asked me if Dreyfus owed me anything, and I 

told him he owed me $2,000, and he said, “ You had better 

look out for it.” That was the only way ? knew anything about 
Dreyfus’ business. 

Q. Your brother Cornelius told you that you had better do some- 
thing to secure you debt ? 

A. Yes, sir. 

Q. He knew there was somethin 

A. I presume he did. 

(). You took steps immediately, then, to secure your debt ? 

A. Yes, sir. 

Q. You went to Mr. Dinkelspiel, of Braughn, Buck and Dinkel- 
spiel ? 

A. Yes, sir. 

Q. What time was it that your brother told vou that? 

A. Between four and five o’clock somewheres. 


to be done that night ? 
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By Mr. Puiirrs: 


Q. Did you see any goods removed while you were there walking 
up and down that Sunday evening ? 

A. No, sir. 

(). How late did you stay there‘ 

A. We stayed there until about twelve o'clock. 


) 
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Q. Did you not stay there later ? 

A. No, sir; we stayed there to see if the sheriff went to make his 
demand on the store, because we were all interested in it. 

Q. You are positive that you left at twelve o'clock ? 

A. Yes, sir. 

Q. Who accompanied you when you left? 

A. My two brothers. 


446 By Mr. Browne, for defendants: 


Q. It was a mere presumption that there was something wrong 
when your brother told you to look out; you did not know of any- 
thing wrong? 

A. No, sir. 

Q. Is it true or is it false, that statement made by William Stein 
in his testimony, that A. Erhmann was with you and your brothers 
on Sunday night between the hours of half past eleven and one 
o'clock, October 28th, 1883, the night of the seizure? Is his state- 
ment true or untrue? 

A. I had not seen the man. 

Q. If he had been there with you would you have seen him? 

A. Yes, sir; I presume I would if he was there. 

Q. Would you not have seen him if he was there ‘ 


Mr. Phillips objects to the question as leading. 
A. I suppose I would. 


Mr. Labatt, for complainants, here offers in evidence the record of 
the suit of S. Gumbel against Joseph Dreyfus, No. 9663 of the civil 
district court, parish of Orleans, and the attachments in cases Nos. 
19355 and 10359: also the reeord in the suit of C. Gumbel against 
Joseph Dreyfus, No. 9662 of the civil district court, parish of Orleans. 

Mr. Browne, for defendants, by way of objection, states that if any 

part of the above records are offered the entire records must 
147 be offered; and he further objects to the introduction of 

these records because they are irrelevant, illegal, and are not 
admissible under the bill filed in this case. 

Mr. Labatt also offers in evidence the records in the suits of S. 
Jacoby against Joseph Dreyfus and Feiberg & Workum against 
Joseph Dreyfus, Nos. 10371, 10579 of the United States circuit court, 
on the law side, and the affidavits filed therein, which it is agreed 
shall be used in this case. 
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Testimony Offered by Defendants and Filed 30 Nov’r, 1885. 
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United States Circuit Court, Eastern District of Louisiana. 


H. WEILLER ef als. ) 
vs. No. —. 
JoseEPH DrReEYFuUs ef als. ( 


448 New OrR:LEANS, June 3, 1885. 


Testimony resumed on behalf of defendants this day before 
A. G. Brice, Esqr., special examiner. 
Present: Rh. H. Browne, Esq., for the defendants; D. C. Labatt, 
Esq., for the complainants. 


A. C. Hurcuerson, a witness produced, sworn, and examined on 
behalf of defendants, says: 


By Mr. Browne: 


). What is your business? 

\. President of the Morgan Railroad nll Steamship Co. 

). How long have you been such ? 

\. Two years, I believe. 

). Prior to that time what relation ye you occupy to that road ? 
A. I was a member of the firm of A.C. Whitney & Co., managers. 
(). Did you ever know one Abram Sete of Morgan City ? 

\. Yes, sir. 

(). Tow long have you known him? 

A. | have known him for the last twelve years, about. 

(). What was the character of the transactions you had with him, 
if you had any? I mean business transactions. 

A. I had various transactions with him; I bought a great many 
ties from him; he was a contractor to furnish ties. 

(). Were they smail or large transactions ? 

A. Large transactions. 

(). Was he a man of means, or do you know anything about 

that t 
449 A. J don’t know anything personally about his means. 
Q. In the transactions you had with him what would these 
transactions indicate as to his means? 

A. Well, they would indicate that he must have had considerable 
funds to have furnished the very large amount of ties that he did. 
Q. What position does he occupy, in your estimation, as to his 
business integrity and honesty ? 

A. In all of his transactions with us they were without blemish, 
very fair, straightforward, and always maintained his agreements. 
We never had any differences with him. 
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Cross-examined by Mr. Lanarr: 


(). Were his business relations with you many previous to L883 ? 

A. Yes, sir; he furnished ties and sometimes ice to the road. 

(). ‘To the road ? 

A. Yes, sir; and to our steamships sometimes he supplied ice. 
He kept an ice-house. 

Q. Did he have any other business besides furnishing ties and 
keeping an ice-house ? 

A. He kept a store. 

(). What kind of a store was it? . 

A. General merchandize. 

Q. How large? 

A. A country store. I should say he had the principal store in 

Morgan City. 
450 Q. But in Morgan City a store of a country character is 
small compared to business stores in the city? 

A. Yes, sir; as compared with these large houses. 

Q. Were there some dry goods, etc., in it? 

A. Yes, sir; everything. Dry goods, boots and shoes, hardware, 
etc. He furnished all our ties, and also furnished ties for the con- 
struction of the Louisiana & Western road ; and in furnishing these 
ties he had to furnish the negroes or nen who were getting out the 
ties. 

Q. Do you know anything about what capital he used of his 
own ? 

A. No, sir; I cannot tell that. We paid him large amounts of 
money. We paid him, | think, as high as $20,000 at a time. 

Q. He had large amounts to pay out also? 

A. Yes, sir; I presume so. 

Q. Do you know anything about his being a man of fortune or 
a capitalist who invested money in pledges? 

A. No, sir; I knew nothing of that. 


Adjourned to Thursday, June 4th, 1585, at 24 o'clock p. m. 


H. Wettter & Co. ef als. ) 
vs. No. —. 
Josernu Dreyrus et als. } 
New Or.eans, June 4, 1885. 
Testimony for defendants resumed this day before A. G. 
451 _ Brice, Esq., special examiner, as per adjournment. 
Present: R. H. Browne, Esq., solicitor for defendants; D. C. 
Labait, Esq., solicitor for complainants. 


U. MARINONI, a witness produced, sworn, and examined on behalf 
of defendants, says: 
By Mr. Browne: 


Q. What is your present business ? 
A. At the present time I am president of the People’s Bank. 
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Q. What were you in September, 1883 ? 

A. ‘The same. 

(). Were you acquainted with Joseph Dreyfus? 

A. Yes, sir. 

Q. How long have you been acquainted with him prior to his 
failure? 

A. I think I am acquainted with him since 1865, 1866, or 1867. 

Q. What is the nature of your transactions and your familiarity 
with him before that time? 

A. Well, I.was an importer of wines, liquors, oils, ete., and he 
dealt with me. 

(). In small or large amounts? 

A. In large amounts; sometimes he made bills of $1,500 or 
$2,000. 

(). What was his standing as a merchant up to just prior to his 
failure? 

A. It was a very good standing, I think, to my knowledge. 

(). Did he do business with your bank ? 

A. Yes, sir: he did. 
452 (). There has been testimony given here stating that he 
was embarrassed before his failure in October, 1553, and that 
you had seen him with reference to it. Just state, as nearly’as you 
can, What occurred between you with reference to thatand how long 
before bis failure, if you can remember. 

A. Well, 1 cannot remember exactly, but [ think it must have 
been at least one month before. There had been a certain party— 
I den’t know whether it is Stern or somebody else—came two or 
three times trying to sell me one of the notes of Joseph Dreyfus, and 
I told him Iwas not in that kind of business. He offered me a cer- 
tain discount. It was then I got a little anxious with regard to his 


financial position; and one day I was talking with Mr. Wilcox, of 


the Bradstreet Mercantile Agency, and we spoke about Mr. Juseph 
Dreyfus. I said, “ I don’t think he is in very critical circumstances. 
[ think he is more embarrassed than anything else.” 
Q. What do you mean by “ embarrassed ”"—just for the time being ? 
A. Yes, sir; just for the time being. Sometimesa merchant mav 
be perfectly solvent, but short to meet certain payments. So I told 
Mr. Wilcox if I was in Joseph Dreyfus’ place that I would have 
either sold or mortgaged his property on Josephine street. I think 
that Mr. Wilcox told me at the time that there was no incumbrance 
on the property, from what I recollect. Then I said it would be 
much better to sell cr to mortgage the property and get easy in his 
business; and Mr. Wilcox told me that if he wanted money on his 
property, knowing that it was not incumbered, he would be 
453 ready to give it to him. I told him I would see Mr. Dreyfus 
and | would make him the offer. I then went to Mr. Drey- 
fus and asked him about his business, because | was intimate with 
him, and he told me that he thought he would be able to bridge 
over; only that there were some rumors going round, and that the 
Northern and Western men were trying to press him. During the 
month in which we spoke together he told me that he had only a 
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couple of notes to pay—a $5,000 note and some trifles more, and if 
he could meet these payments he would be all right. Then I said, 
“ You have got property not incumbered ; why not sell it or raise a 
mortgage on it. I may have a man that may advance you the money 
in that way, either buying or mortgaging the property.” Then he 
said. “ Well, no; I don’t need that.” ‘That is all. 

Q. Are you certain that it was as much as a month before his 
failure ? 

A. Well, about. 

Q. Because Mr. Meyer fixes it not very long before the failure? 

A. Well, I cannot say, because it is a long time ago, and it was a 
matter that did not touch my interest. 

Q. Do you remember how long after you had this conversation 
that you heard of his failure? 

A. About two or three weeks. 


Cross-examined by Mr. Lapatr: 


(). Had you heard from other persons of his being in an embar- 
rassed situation previous to your going to him? 
454 A. Well, | had occasion to speak to Mr. Wilcox. 
Q. Did you speak to anybody else—Mr. Stern ? 

A. Mr. Stern came to me two or three times—twice, anyway, that 
he came—offering me to discount the paper of Dreyfus. 

©. At what rate’? 

A. Well, he said he would give mea fine rate, meaning more than 
is usually given. 

Q. Did he intimate anything to you in relation to the apprehen- 
sion he had of his failure’? 

A. No, sir; it was apparent from the fact of his offering to me 
the note. 

(. He was so earnest and zealous in trying to sell you the paper 
at a large discount that you thought there was some trouble taking 
place ? 

A. Yes, sir. 

Q. Did you go immediately after that to see Dreyfus, or did you 
wait some days? 

A. I think one or two days afterwards. 

Q. Did you see him at his store? 

A. Yes, sir; I saw him at the sill of his store. 

Q. And he told you he was embarrassed for the means of paying 
monthly payments ? 

A. Well, he spoke of a $5,000 note and some other little things. 

(. Was anybody else present ? 

A. No, sir. 

Q. Do you know Mr. Lehman Meyer? 

A. Yes, sir; but he was not present. 
455 Q. Did the bank do any business with him after his paper 
was offered to you at that large discount ? 

A. No, sir; neither did he ask, nor had we occasion to refuse. 

Q. Did you hear of the midnight removal of the goods from his 
store afterwards ? 
dU—225 
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A. Well, it was common talk. 

(). How long after it happened did you hear it? 

A. I know that it had been on Sunday. 

Q. Did you see it in the newspapers afterwards ? 

A. Well, I think I m: iy have seen it in the paper, but I’know it 
was common talk at that time. 

By Mr. Browne: 

Q. If I recollect aright, Mr. Leman Meyer stated that he heard dp 
this conversation between you and Dreyfus ” 

A. I don’t believe he did. He may have heard it from Joseph 
Dreyfus himself, because I recollect now that when I came away 
from the store—I think that Lehman Meyer had a small store be- 
tween Canal and Common streets—and in passing by | saw him 
there. If my recollection is right, although I will not swear that, I 
think he heard it from Mr. Dreyfus. 

(J. Dreyfus’ standing here as a merchant has always been of the 
highest before that time, as I understand it? 

A. Yes, sir; everybody would like to sell him. I suppose my 
trade wito him used to be from $14,000 to $18,000 every year, in my 
line. He was doing a very large business, and I never had any oc- 
cusion to renew when he bought at GO or 90 days. He never asked 
me for a favor. 


Testimony for defendants closed, the right being reserved to offer 
documentary proof at the trial. : 


456 Testimony of William St rn, Taken in Open Court before the Hon. 
Edward C. Billings, with a Jury. 


W. H. MEILLER & Co. ) 
vs. > No. 10371. 
JoserH DREYFUS. ( 


New Orveans, February 19, 1884. 

Present: D.C. Labatt & L. L. Labatt, Esqs., for plaintiffs ; Sin- 
gleton, browne & Choate, Esqs., for intervenor and third opponent ; | 
\. H. Leonard and Morris Marks, Esqs., for defendants. 

WILLIAM STERN, sworn for the plaintiffs, says: 

iy Mr. Browne: 

Q. Where do you say that you saw Mr. Ermann that Sunday ’ 
night ? 

A. Ustated, on the corner of Gravier and Tchoupitoul: is streets, | 
company with the two Mr. Gumbels. 
Q. What two Mr. Gumbels? 
A. The two gentlemen sitting over there. 
Q. What hour of the night was that? 
A. It was between half past eleven and half past iwelve. 
Q. Sunday night? 
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A. Sunday night to Monday. 
©. October 28th and 29th ? 
A. I don’t remember the date. 
Q. It was the Sunday that some of the seizures were made 
457 and on Monday some of them were made? 
A. The Monday se‘zures were made—during that night. 
Q. The seizure was made on Monday. I mean this was Sunday 
night ? 
ap A. Yes, sir. 
(. There is no mistake about that? 
A. I mean during the night of Sunday to Monday. 
(). The exact hour did you state ? 
A. Between half past eleven and half past twelve. I was waiting 
there for my attorney to come back. 
(). Where were they—describe exactly—-where were these two 
Gumbels with Ermann ? 
—. They were walking from the store of Pattison & Bovard to 
the corner of Tchoupitoulas street and back. 
®. Whereabouts is Pattison & Bovard’s store ? 
A. It is the third store from the corner. 
@. What corner? 
A. The corner of Tchoupitoulas and Gravier streets. Pattison & 
Bovard’s store is the third store from the corner. They measured 
this distance backward and forward for some time. 
Q. Was that on Gravier between Magazine and Tchoupitoulas 
> streets ? - 
A. That is right. 
Q. On the south side of Gravier between Magazine and Tchoupt- 
toulas streets, the upper side ? | 
A. On the upper side; yes, sir. 
458 Q. How long did they remain, there? 
A. I seen them between half past eleven and half past 
twelve, repeatedly. They disappeared at one time, but came back 
again. 
Q. Walking up and down in the same place? 
A. Yes, sir; the same place. 
Q. Are you personally acquainted with the three parties? 
A. I know them by sight. 
©. How long? 
A. Some time. 
(). What do you call some time ? 
A. I know one of the Gumbels by sight for eight or nine vears 
J and I know the other Gumbel for four vears. 
Q. Which one do you mean as knowing for four years? 
A. The one in the notion business; the one that sits towards the 
* window. 
. Do you know his first name? 
A. I do not. 
(). The one on the right you say you know for four years? 
A. Mr. Cornelius Gumbel I know for four or five years, by sight. 
(). You don’t know the other man’s name,? 
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A. No, sir; I do not. 

(. But these are the two men that you saw with Mr. Ermann? 

A. Yes, sir. 

Q. W hat has been your acquaintance with Ermann ? 

A. Isaw him in town repeatedly. I saw him at Mr. Dreyfus’s 
store. 

©. Which is Mr. Ermann ? 
459 A. There he is. (Erman stands up.) I saw him at Morgan 
City also. 

Q. Did you have any paper of Dreyfus’ that was due when you 
say you were trying to sell it? 

A. Yes, sir: it was not due then, but it 1s due now. 

Q. Was Dreyfus under protest when these seizures were made? 

A. I don’t know whether I should answer that question or not. | 
don’t know. 

(). Was there any report of Mr. Dreyfus being under protest when 
these seizuies were made? 

A. If you want to know what the report was I will tell you. 

Q. I ask you if there was any report that Dreyfus was under pro- 
test at the time these seizures were made? 

A. There was no report that Dreyfus was protested, but there was 
a report that Mr. Dreyfus was insolvent. I can state the reasons | 
have for saying so. My knowledge was this, that Dreyfus had 
pledged or pawned the warehouse receipts of straight whiskey here 
in New Orleans to the amount of $16,000 or $17,000, whieh I found 
out four weeks before I attached him. He had bought these goods, 
and immediately or very soon after the receipt of the certificates 
from the bonded warehouse he had pawned or pledged them. 

Q. How far were you from these three gentlemen that Sunday 
night ? 

A. I was walking up and down from Dreyfus’ store to the corner 
of Gravier street, on Tchoupitoulas street, and they were walking up 

and down Gravier street, down half the block to the corner. 
460 (. So that you came in directly with them ? 
A. Yes, sir; directly under the lamp. 

Q. And there is no mistake that these three men are the men you 
saw that Sunday night ? 

A. These three are the parties that I recognized. 

@. What sort of a night was it? 

A. It was a pretty clear night. I could see very plain. 

QQ. You say you met them under the lamp? 

A. Yes, sIr. 

(. There is no mistake about that? 

A. There is no mistake in my mind about it. 


By Mr. Marks: 


Q. Did you not write to your house in regard to the dangerous 
condition of Drevfus, and that you were ready to attach ? 
“4 Yes, sir. 
What were their instructions in the last letter they wrote to 


Re “ 
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A. My instructions were to watch. 

(. Did they not state to you in these instructions that vou had 
given no cause for attachment, as they could see, but simply to wait 
and watch ? 

A. No, sir; they did not state that to me. There is one of the 
house here at present. He came down purposely to assist me 
watching. 

Q. Have you got the letters from these firms that you represent 

in, this city with regard to that matter ? 
461 A. I don’t know whether [ have got them yet, but I think 
I have some of them. 

Q. Have you any objection to produce them ? 

A. I will produce that part of the letters referring to the Dreyfus 
matter, but I will not produce them with reference to any other 
business. 

Q. How long have you been employed as the agent of these 
houses ? 

A. I have never been employed by them as their agent. I am 
selling goods for them on commission. 

(). Are you responsible for the sales that you make? 

A. I am, to a certain extent. 

(). ‘To what extent? 

A. I have to look out as to the standing of the house I sell to. 

. How long have you been thus employed ” 

A. I have been with the house about one year now. 

Q. But one year? 

A. Yes, sir. 

). What was your occupation prior to that? 

A. Prior to that? 

). Yes. Were you in business in this city ? 

A. Yes, sir; always in business. 

(). What kind of business ? 

\. The same kind I am In now, since 1878. 

). Well, you have not named it. You were in business for your- 
self, were you not, and representing other firms, but in your own 
bame ? 

A. Just as I am now. 

162 Q. Do you not keep a place of business? 

A. Well, formerly I used to receive a certain class of goods 
from this house on commission. Now I do not. I sell all the goods 
to be shipped direct. 

(. Did you not havea place of business for which you paid a 
license as William Stern? 

A. Yes, sir; when I was selling goods under commission. 

Q. Have you got such a place now? 

A. No, sir. 

(). While you were engaged as a merchant under a regular license, 
was it anything out of the legitimate way of business for parties to 
tuke what is known as the certificate from bonded warehouses and 
placing them in the banks as collateral for the purpose of raising 
money? Is not that done every day in the week? Is not every 
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bank doing it every day, both as to receipts for tobacco and receipts 
for whiskey ? Are they not received by the banks as collateral for 
the loan of money ? 

A. It is done every day here, but we distillers or agents of dis- 
tillers hesitate to sell to anybody that deposits these certificates 1m- 
mediately on the receipt of them in the banks of New Orleans. We 
will advance him money on them ourselves at any time or the 
houses will. 

(. Then it is merchantable paper? 

A. It is negotiable p: per. 

(). Is it not a negotiable instrument that can be placed in the bank 

to raise money upon ¢ 
463 A. Yes, sir. 
Q. Is there any fraud or wrong in doing such things as 
that, depositing it in bank ? 

A. Tiie fraud and the wrong is the bringing up of this case here, 
because Mr. Dreytus received these papers, and immediately on the 
receipt of them he deposited them to raise money. 

Q. How Icng have you been pushing him for money ? 

A. We did not push him forany money atall. One of our papers 
was falling due on the Monday following, and we thought he would 
stand. The only reason we watched him was to be up to all that 
was going on. We expected that he would move these goods before 
our paper fell due. 

Q. Who employed the police ? 


A. I did. 

Q. Who employed the marshal ? 
A. I did. 

(. Did you have any writ? 


A. I had a writ in the morning. 

Q. How long before you employed the police and the marshal had 
you received the writ?) Whatwere your instructions to them? What 
did you do? 

A. At first I employed Farrell’s police, about six o'clock in the 
evening. 

Q. What evening ? 

A. Saturday evening. 

Q. You had the police and you stayed with them and watched 

them, or were you with the police? 
464 A. Yes, sir; I was with the police all night. 
(). Who went after the writ ? 

A. After the writs ? 

Q. Yes. Who drove up to Carrolton after the writs? 

A. Mr. Florance. 

Q. Where were you? 

A. I was hunting for a bondsman. 

4 You were not there all the time, then? 

No, sir. I was there until the police came. The police told 
Mr. Dre ‘yfus that he could not remove any more. 
(). At whose orders ? 


we, ae 
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A. I don’t know. The sergeant of police told them not to allow 
him to remove any more. 

@. Did you not do that? 

A. No, sir; I believe Mr. Florance done it. 

@. Who was Mr. Florance ? 

A. Mr. E. T. Florance, my attorney 


sy Mr. Browne: 

Q. You spoke just now about Dreyfus having pledged the ware- 
house receipts. You said that was an indication to you that he 
was insolvent. Where was that pledge made, to whom, and for 
what amount? 

A. I cannot answer you that. 

Q. You said for $16,000? - 

A. Yes, sir; it was given to me in confidence, and I cannot 
answer it. 


465 Mr. Browne states to the court that he proposes to show 

in contradiction to the testimony of this witness that it is 
not true, and he asks the question in order to show that it is not 
true. 


A. It was pledged with Mr. M. Frank, of the Metropolitan Bank, 
for $16,000 four weeks before I attached him—maybe longer—but I 
found it out four weeks before I attached him. This was given to 
me in confidence. I did not see the certificates; and the informa- 
tion that I received that the certificates were pledged led me to 
watch the actions of Dreyfus. 


By Mr. Leonarp: 


@. Your knowledge is derived from the statements of Mr. Frank ? 

A. Not from Mr. Frank; no, sir. 

(. Well, from statements that you heard? 

A. Yes, sir; from statements made to me. I heard it was done, 
and I was alarmed, and I found out I was not mistaken. 


By Mr. LABATT: 
©. You are living near Dreyfus’ house ” 
A. Yes, sir; we were intimate with one another. 
@. Do you know of any mortgage on his house? 
A. At four o'clock on that Saturday evening there was no mort- 
gage on his property. 
(. Had you examined the records at three o’clock ? 
A. My attorney examined the records at four o'clock. 
@. Who is your attorney ? 
A. Mr. E. T. Florance. 
466 Q. Did he report to you that there was no mortgage on it? 
A. Yes, sir; he reported to me there was no mortgage 
on it. 


The three preceding questions relative to mortgage or no mort- 
gage are objected to as not being the mode prescribed for proving 


240 JULIUS FREIBURG ET AL., &¢., VS. 


that question, and the court excludes them and their answers as 
evidence. 

Mr. Labatt offers in evidence a certificate of mortgage granted by 
Joseph Dreyfus to Joseph A. Dare before W. O. Hart, notary public, 
October , + & 1583, for $Y MH), 

Also a similar mortgage in favor of Joseph A. Dare before W. O. 
Hart, notary public, dated the 27th October, 1883, to secure $6,000. 

Also four recordations for State taxes for the years 1850, 1881, 
1882, and 1883 and the city taxes for 1880, and showing the assess- ~ 
ment on this property. to be $10,000. 

Also a certificate in favor of S. Gumbel & Co., recorded on the 
29th October, 1883, resulting from a seizure made on the 27th Oc- 
tober, 1883, for $27,000; that is in favor of Cornelius Gumbel. 


Q. What Cornelius Gumbel is that—one of the men that you say 
vou saw that night? 

A. Yes, sir. 

Q. Is he the Mr. Gumbel that is before this court claiming that 

he uad the first attachment from the State court as against 
467 the other creditors”? 
A. I don’t know anything about his claim. 

@. You do not know which Gumbel it is? 

A. It is Cornelius Gumbel. 

(). Cornelius Gumbel is one of the men vou saw that night; he is 
the one that bas recorded his attachment for $27,000? 

A. Yes, sir. 

Q. What would that property bring under the hammer—that .— «. 
property on Josephine street ? 

A. I think from $12,000 to $14,000 it would bring. 

Q. Do you know who this Mr. Joseph A. Dare is? 

A. No, sir; I heard he was employed in a lawyer’s office here. 

(). What law oftice ? 

A. I cannot tell you. 

Q. Do you know who Mr. Hart, the notary, is? 

A. I have heard of him. 

(). Where is his office? 

A. With Braughn, Buck and Dinkelspiel. 

Q. Who is the attorney of Mr. Cornelius Gumbel ? 

A. Braughn, Buck & Dinkelspiel. 


465 Hearing and Continuance. 
Extract from the Minute Book, November Term, 1885. 


New ORLEANS, WEDNESDAY, December 2, 1885. 7 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 
JULIUS FREIBURG et als. 
us, ' No. 10505. 
Jos. Dreyrus et als. 


This cause, as continued from the 30th ultimo, came on this day 
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to be further heard, and was further argued by the counsel for the 
parties, respectively, and was continued for further hearing until to- 
morrow morning at 11 o'clock. 


469 Submission. 
Extract from the Minute Book, November Term, 1885. 


New ORLEANS, THurspay, December 3, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 


Jutius FREIBURG ef al. ) 
Us. >» No. LO5OD5. 
Jos. Dreyrus ef als. } 


This cause, as continued from yesterday, came on this day to be 
further heard, and was further argued by the counsel for the parties, 
respectively, and submitted ; and the court took time to consider. 


Decree. Entered and Filed 20 Fi bruary, 1886. 
U.S. Cireuit Court, E. D.of La. In Equity. 


Jutius FrerpourG et als ) 
vs. » No. LOQ505. 
Joserpu DreryrFrus ef als. 


479 This cause came on to be heard upon the petition of the com- 

plainants for a rehearing and a modification of the former 
decree rendered herein and was argued by the solicitors for the 
complainants, and the court being fully advised in the premises— 


It is ordered, adjudged, and decreed that the former decree ren- 
dered herein be set aside and proceeding — to render such decree as 


the court deems just and equitable. 

It is now ordered, adjudged, and decreed that the sale made by 
Joseph Dreyfus to Lehman Meyer on the 29th day of October, 1883, 
of goods and merchandize of the invoice value of $19,505.67 is set 
aside and annulled—the said sale, though real and accompanied by 
delivery, being in fraud of creditors—the consideration being the 
payment of antecedent debt, and Joseph Dreyfus, the vendor, being 
insolvent at the date of said sale and prior thereto to the knowledge 
of Lehman Meyer, the vendee. 

It is further ordered, adjudged, and decreed that the complainants 
have judgment against Joseph Dreyfus and Lehman Meyer in solido 
for the sum of eighteen thousand nine hundred and one +,°; dollars, 
with legal interest, as set forth in the judgme nt at law, with ex sts. 
and that the complainants be permitted to move for such further 
order in the premises against the said Dreyfus and Meyer as they 
may be advised and as this court can grant. 

It is further ordered, adjudged, and decreed that the pledge of 

v1—225 
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said goods and mereliandize made by Lehman Mever to Abraham 
Ermann on the 20th October, 1883, to secure the payment of the loan 

of $15.000 be maintained as valid, the said owner being a 
47] pledgee for value, bona fide, and without notice of the fraud 

between [Dr fus and Meyer, and that there be judgment in 
favor of Abraham irmann., defendant herein, recognizing and en- 
forcing his pledge upon said goods and merchandize for the sum of 
$15,000, with 8% interest on $5,000 thereof from the 13th Novem- 
ber, [SSo, and like interest on So,000 thereof from the 2nd January, 
LSS4, and like interest on S000, the remainder thereof, from the 
28th January, 1884, andall costs, and that the same be paid out of said 
goods and merchandize or the proceeds thereof, if the same be 
suflicient, in preference to all creditors of Joseph Dreyfus and Leh- 
man Meyer. 

It is further ordered, adjudged, and decreed that as the invoice 
value of said goods and merchandize appears to be larger than the 
amou.it loaned thereon by Abraham Ermann to Lehman Meyer, 
J. W. Gurley is hereby appointed special master to ascertain and 
report as speedily aus possible LO the court w he ther said goods and 
merchandize have been sold by the pledgee, and, if sold, what the 
amount is that he has realized thereform, and whether the same 
has been sold Upon the best terms and prices practicable and a 
reasonable sum realized therefrom, and wlicither any larger sum 
should have been realized therefrom by said pledgee than has been 
obtained by him if the said eoods be sold, and, if sold, what sum 
ought to have been realized from the sale thereof. 

And it is further adjudged and decreed that if upon the coming 
In of said report if should appear that said pledgee has not realized 
an amount from the sale of said goods and merchandize, though 

sold to the best advantage, sufficient to pay the aforesaid sum 
472 sof fifteen thousand dollars, with interest and costs, then, for 

any and all costs not paid by said proceeds, after first paying 
the principal and interest of said loan aforesaid, the said Ermann 
shall be entitled to and have execution therefor against the com- 
plainants, Julius Freibourg, J. Walter Freibourg, Maurice J. Frei- 
bourg, Jeptha L. Workum, and Ezekiel L. Workum. 

Orif there should appear by said special master’s report that 
there should be any surplus of the proceeds of the sale of said goods 
and merchandize in the pledgee’s hands after the payment of the 
principal and interest and costs due said pledgee, such surplus shall 
be applied rateably, first, to the payment of the costs in the several 
suits in equity in this court wherever the validity of said pledge 
has been assailed, and theu rateably to the payment of principal and 
interest in said several suits and such other suits wherein the solic- 
itors of the plaintiffs and the defendant Ermann have agreed to 
abide the result of this suit in the same manner as if bills of equity 
had been filed to set aside said pledge. 

[t is further ordered, adjudged, and decreed that the. injunction 
issued herein against Abraham Ermann be dissolved with costs. 

This done and signed Feb’y 20, A. D. 1886. 


(Signed ) ALECK BOARMAN, Judge. 
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473 Motion for Appeal. Entered and Filed 12 April, 1886. 


J. aoa FREIBURG, Maurice J. FREI- ) 


burg, Jeptha L. Freiburg, Julius Frei- | 


burg. and Ezekiel L. Workum -In Equity. No. 10505. 
Us. 
‘Joseph Dreyrus ef al. | 


On motion of the above-named complainants In their individual 
behalf and as members of the commercial firm of Freiburg & 
Workum, all residents of and citizens of Ohio, by their solicitors, 
D.C. & L. L. Labatt, and - suggesting to the court that at this 
term a final judgment has been rendered against them and signed 
by which they are irre pars ably aggrieved and injured and in which 
they are advised there is error to their prejudice and the amount 
involved and at issue « xceeds the sum of $5,000, and that they are 
desirous of appealing to the Supreme Court of the United States, at 
Washington, D. C., it is ordered that a devolutive appeal is [be] 
granted upon pl’tfs giving bond, with surety, in the sum of five 
hundred dollars, conditioned according to law, said appeal return. 
able at the next term of the Supreme Court, at Washington, on the 
2d Monday of October, LSS6. 


(Signed) EDWARD U. BILLINGS, Judge. 


Bond for Appeal, Fil April 26, 1556. 


174 Uwnitrep STATES OF AMERICA 

Know all men by these presents th Freiburg & Workum, a 
commercial firm residing in si mle ‘Oh io, and composed of 
Julius Freiburg, J. Walter Freiburg, Jeptha L. Workum, Maurice 
J. Freiburg, and Ezekiel L. Workum, of Cincinnati, Ohio, are held 
and firmly bound, join'lv and severally,unto Joseph Dreyfus et al., 
of New Orleans; Lehman Meyer, of New Orleans; Abraham Er- 
mann, of Morgan City, in the sum of five hundred dollars, lawful 
money of the United States of America, to be paid to the said Joseph 
Drevfus, Lehman Meyer, Abraham Ermann, heirs, executors, ad- 
ministrators, and assigns; for which payment; well and truly to be 
paid, we bind durselves, and each of us by himself, and each of our 
heirs. executors, and administrators, firmly by — presents. 

Sealed with our seals and dated the fift eenth ( 15th) day of April, 
in the year of our Lord eighteen hun lred and eighty-six. 

Whereas thesaid Freiburg and Workum and the members thereof 
having heretofore, to wit, on the 1: Yth di: ly of April, 1SS6, tuken an 
appet a | by motion to the Supr me Court oi the United States from 
and to reverse the decree ren cle red on the — day of , 1886, by 
the cireult COUT rt of the Un ited St tutes sethege fifth cirenit and eastern 
district of La., holding sessions In and for the said district of Louis- 
iana, in the suit of Freiburg & aes ct al. vs. Joseph Dreyfus, 
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Lehman Meyer, Abraham Ermann et al. (in equity), No. 10505 of 
the doeket thereof: 

Now, the condition of the above obligation is that if the 

ATS above-bounden Freiburg & Workum shall prosecute their said 

appeal to effect and shall answer all damages and costs if he 

shall fail to make cood / plea, then this obligation shall be void ; 


otherwise to remairp in full force and virtue 
(Signed) FREIBURG & WORKUM, [t. s.] 

By J. W ALTER FREIBURG. {3 . 

(Signed) H. ABRAHAM. [ 1. 


S. 


£ 
n : di 
A 


PD 


Signed, sealed, and delivered in the presence of— 
As to surety, 


D. C. LABATT. 


Bond approved 


(Signed) EDWARD C. BILLINGS, Judge. 


April 26, 1556. 


Unitep STates OF AMERICA, | 
District of Louisiana. j ’ 


Personally appeared Henry Abraham, who, being duly sworn, 
deposes and says that he is the surety on the within bond; that he 
resides in New Orleans, Louisiana, and is worth the full sum of five 
hundred dollars over and above all of his debts and Nabilities and 
property exempt from execution. 


(Signed) HENRY ABRAHAM. 


Subseribed and sworn before me this 21st day of April, 1886. 


(Signed) E. i HUNT, 


Commissioner {/. S. Cirewt Court, laste rj District of Lousiana. 


AT6 Unirep STATES OF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 
CLERK'S OFFICE. 

I, kdward R. Hunt, clerk of the circuit court of the United States 
for the fifth eireuit and eastern district of Louisiana, do hereby cer- 
tify that the foregoing 475 pages contain and form a full, complete, 
true, and perfect transeript of the record and proceedings had, to- 
gether with all the evidence adduced, on the trial of the case of 
Julius Freiburg et als. vs. Joseph Dreyfus et als., No. 10505 of the 
docket of the said court. 

Witness my hand and the seal of said court, at the city of New 
Orleans, this 1 dav of October, A. D. 1886. ; 


[Seal U.S. Cirenit Court for the 5th Cireuit & Eastern District of La. ] 
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T, Edward C. Billings, United States judge for the eastern district 
of Louisiana, do certify that Edward R. Hunt, whose name is signed 
to the above certificate as clerk of the circuit court of the United 
States for the fifth eireuit and eastern district of Louisiana, was at 
the time of signing said certificate and is now the clerk of said court ; 
that said certificate is in due form of law, and that full faith and 
credit are due to his official attestations as such clerk. 


Given under my hand, at the city of New Orleans, in said district, 
this 1 day of October, A. D. 1886. 


EDWARD C. BILLINGS, Judge. 


Endorsed-on cover: E. Louisiana C.C. U.S. No. 228. Julius 
Freiburg, J. Walter Freiburg, Jeptha L. Workum, Maurice J. 
Freiburg, and Ezekiel L. Workum, composing the firm of Freiburg 
& Workum, appellants, vs. Joseph Dreyfus, Lehman Meyer, and 
Abraham Ermann. Filed October 20, 1886. 
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SUPREME COURT OF THE UNITED STATES 


In Equity. 
No. 228. 
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FREIBURG & WORKUM, PLaArntirFr AND APPELLART, 


versus 


A. ERMAN, DerenpDANT AND APPELLEE. 
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Appeal from the United States Circuit Court for the 
Fifth Cireuit and Eastern District of Louisiana. 
Hon. J. BoaRMAN, presiding. 


BRIEF AND AUTHORITIES FOR PLAINTIFF AND APPELLANT. 


D. C. LABATT. 
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.. H. Thomason, Printer, New Orleans. 
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SUPREME COURT OF THE UNITED STATES 


In Equity. 


No. 228. 


FREIBURG & WORKUM, PLAINTIFF AND APPELLANT, 
versus 


A. ERMAN, DEFENDANT AND APPELLEE. 


Appeal from the United States Circuit Court for the 
Fifth Cireuit and Eastern District of Louisiana. 
Hon. J. BoarMAN, presiding. 


BRIEF AND AUTHORITIES FOR PLAINTIFF AND APPELLANT. 


SYLLABUS. 

Where a party in Louisiana asserts a pledge of 
movable property, not negotiable commercial se- 
curities, it is incumbent on him to exhibit a 
written “act of pledge,” publie or private, reciting 
all the “essentials of such a contract, without 
which he has no valid privilege against third 
parties.” Rev. C. C. Art. 3158; 14 An. 375; 15 
An. 165; 32 An. 586, 395; 96 U.S. Rep. 487; 22 
An. 107; 6 An. 517; 23 An. 478. Privileges 
being “strictt juris” are based on positive law. 15 
An. 165. 

2. These “essentials” are: Ist, “mention of the amount 
of the debt;” 2d, the species and nature of the 
thing given in pledge, and-thirdly, “‘a statement 
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annexed thereto of its number, weight and meas- 

ure,” and lastly, this “act”? must accompany actual 
delivery and contain stipulations of the rights 
and obligations of the parties reciprocally signed. 
These requisites are sacramental and not ‘‘formali- 
ties.” The pledge must not require support by 
parole, to establish its existence or to supply any 
essential omission. R.C. C. 3158, Ist and 2d 
paragraphs, and cases cited above; 18 Duranton 
‘“Nantissement,” Arts. 518 and 521. 

o. ‘“Nere possession of transferred storage receipts, 
without more, confers no privilege against third 
parties.” 15 An. 165; 6 An. ol?. 

4. ‘The Act of ish, reproduced in Art. 3158, did not 
dispense with any of these essentials. 14 An. 
375: 15 An. 165; 32 An. 586, DeBlois vs. Reiss. 

5. Fraud, collusion or knowledge of fraud, actual or 
constructive, “vitiates every thing it touches.” 


Walker Am. Law, 614,615. 


STATEMENT OF THE CASE. 

This is a suit in equity, by an ancillary and depend- 
ent bill to regulate an action at law and prevent In- 
justice or inequitable advantage under mesne process, 
supplementary merely to an original suit at law out 
of which it arose, and is governed by the cases of 
Hyde vs. Krippendorff, 110 U. 8. 277; 35 Wall. 354; 10 
Peters, 400; 2 Wall. 633; 99 U.S. ° As to equitable 
remedies (see Bill and Amended Bill, R. pp. 1 and 28). 
“In whatever form, however, the remedy is adminis- 
tered, whether according to a precedure in equity or 
law, the rights of parties will be preserved and _ pro- 
tected against judicial error and the final decree or 
judgment will be reviewable by appeal or writ of 
error, according to the nature of the ease.” 110 U. 
S. pp. 284-287; Ist Danl. Ch. Pr. 164; 3 Atk. 223; 2 
Paige, 280; 3 Paige, 222; 3 Bro. C. C. 70, 72. 


The bill charges collusion, conspiracy and fraud 


a . 
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committed against plaintiff by Dreyfus, Meyer and 
Abraham Erman, and sprang out of facts which have 
already been ably reviewed and passed upon by this 
Honorable Court in Gumbel vs. Pitkin, 124 U. 8. 145, 
and received a similar application of the above prin- 
ciple based on the following facts as shown in the 
Gumbel case. 

On Monday, 29th October, 1883, plaintiffs, creditors 
of Joseph Dreyfus, instituted a suit at law in the 
United States Cireuit Court for about $19,000, and 
sequestered certain goods under vendor's lien in the 
store of one Weill, a hardware merchant at 34 Deeéatur 
Street, in New Orleans. These goods, with other mer- 
chandize valued at about $20,000, had been deposited 
there under the following cireumstances which became 
notorious on Sunday 28th, and were published in the 
“Item” of that Sunday evening. RK. p. 176. 

On Saturday, 27th October, 1885, Dreyfus determined 
to defraud his numerous creditors, arranged with flcats 
and drays to appear after midnight (Sunday morning) 
to move a large portion of his stock from 535 Tchoupi- 
toulas toWeill’s store, No. 34 Decatur street, aided bv his 
son-in-law, Meyer, who claimed to bea creditor for $26,- 
600, and goods to the amount of $20,000, said to have 
been sold on the 26th October, 1883, had been par- 
tially delivered as a ‘“‘ dation en pare me nt ”’ (Mever's 
Ans. R. 18, 24) on the 28th October, 1883, two days 
after the sale. 

Further removal, so secret, unusual, suspicious and 
against municipal ordinances, was interrupted by po- 
lice officers until writs by vigilant creditors were ob- 
tained on Sunday morning, the 28th, and the U.S. Mar- 
shal placed in possession of his store on Tehoupitou!as 
street. On Monday morning, the 29th, soon as Court 
opened, plaintiffs and others sequestered in Weill’s 
store on Decatur street such goods unpaid for, as 


could be identified in original packages to secure ven- 
dor’s lien and privilege, and issued attachments and 
garnishee process upon Dreyfus’ debtors. ‘No one was 
present claiming contradictorily, objecting or assert- 
ing ownership or possession. ight days after Erman 
intervenes and asserts a pledge from Meyer for $15,- 
OOO, evidenced by three notes for $5000 each, at 45, 60 
and 70 days, with 8 per cent. interest from their sev- 
eral maturities till paid and possession of transferred 
receipts of Weill, obtained on Sunday night, executed 
at his domicil, not his store. In consideration, Er- 
man cave to Meyer $5000 in a check as eash and his 
(E.'s) two. promissory notes to Mever’s order, at 60 and 
90 days date for $5000 each, with 8 per cent.’ running 
interest from date. (RK. p: 22). 

That his compensation was to be $375, or 25 per 
eent. on $15,000, which he did not deduct from the 
$5000 check, but he trusted Meyer to pay him, after- 
wards, which he says was done. (R. p. 165). 

Erman’s privilege as pledgee and Mever’s title as 
pledgor and owner, were assailed by seizure on the 
dav and hour of the pretended loan, yet Erman took 
no steps:'(R. p. 18) to protect himself against loss, or 
to stop the negotiation of his two notes, nor dia Er- 
man ever call on Mever to defend and warrant his 
title as owner. No insurance against fire was effected 
by Meyer or Erman. No assertion of ownership or 
privilege made to the Marshal; no demand of indem- 
nitv; ho pretence that the goods were not the property 
of Drevfus. 

No inspection of the goods was made by Erman. 
No bill of items was produced, and the one now in the 
Record was indubitably antedated with fraudulent In- 
tent, because it could not possibly have been made out 
on Saturday, the 27th October, when Dreifus & Meyer 
anticipated no interruption of a delivery of $26,600, 
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so suddenly stopped on the 28th October, at about 
$19,600, and purporting to be an exact invoice of 
what had been delivered in the middle of that night 
and on Sunday morning. Under the practice in 
Louisiana, plaintiffs (made defendants and respond- 
ents by the intervention and third opposition of A. 


| Erman) answered, and alleged substantially that no 
pledge in writing, private or public, existed; that if 
: so, it was a fraudulent simulation, null and void 


against creditors, and that Meyer’s title and posses- 
sion were a fraud, intended to screen the property from 


} the pursuit of honest creditors, and his transfer of 
| Weill’s receipts conferred no privilege (15 An. 165). 
The issues were submitted to a jury, and when plain- 


tiffs proposed, under our State practice, to prove the 
fraud and fraudulent simulation, Erman, by his counsel, 
objected to any proof of fraud being examined on the 
law side of the Court, which was sustained by the 
Court, and only the question of simulation vel non of 


; Erman’s pledge was submitted to the jury, and after 
a verdict in plaintiffs’ favor vs. Dreyfus, they were 
instructed to find for intervenor, because the delivery 


to Meyer was a real one and could only be set aside in 
- equity for fraud, and the Court substantially stated 
; that the verdict could not be res judicata as to the un- 
tried question of fraud. Whereupon, the ancillary 
; and dependent bill in equity was filed as soon as 
counsel could obtain the necessary authority from ab- 
sent clients. 

These are the salient facts, presenting the questions 

involved, the manner in which they arose, and suf- 
e ficiently account for the correctness of the overruled 
- demurrers and pleas of res judicata, interposed to de- 
t lay reaching the merits. 
‘ ASSIGNMENT OF ERRORS. 
The decree is erroneous, in recognizing the ex- 


be A 


istence of'a “ pledge,” in contravention of the require- 
ments of the Louisiana Code, Art, 3158, and the 
settled jurisprudence in numerous decisions of the 


Supreme Court of Louisiana. 


2. That the Court erred in considering and per- 
miting parole testimony to establish the contract of 
pledge, which can only exist “in writing,” to affect 
third parties, and confer a privilege. 

3. That the decree is erroneous, in regarding Er- 
man as a bona fide pledgee, without full notice and 
knowledge of notorious facts sufficient to have put him 
on inquiry, and he should bear the loss, voluntarily in- 
eurrcd, through culpable indifference. 

4. It is erroneous, because, at best, Erman could 
only have been bona fide for $4625, advanced in eash, 
provided he was ignorant of Meyer's suspicious’ title 
and precarious possession, which is ineredible under 
the facts proved from his own lips. 

®. It is erroneous, because Erman was guilty of 
“gross and culpable indolence” in not arresting the 
negotiation of his two notes, for failure of considera- 
tion, when informed of the seizure, and if the first note 
were negotiated afterwards, and paid, it was at his 
peril, and inexcusable in law. 

6. There could be no “innocence” in paving the 
second note to Meyer’s order, which was not negoti- 
ated, and preventing the loss of at least $5000; and he 
is liable, because “courts of equity do not relieve a 
party from the consequences of risks voluntarily as- 
sumed.” (Patterson vs. Brown, 32. N. Y. and 5 Tiff. 
p. dl). 

7. The decree is erroneous, begause the Court mis- 
apprehended the pleadings, the law and the evidence, 


’ 


and adopted a theory as to “notice and knowledge,” 
at variance with settled jurisprudence as to mala fides. 
8. That it was error to hold that Erman was a bona 


fide pledgee, in the face of the conclusion that the 
pledgor’s title was null for fraud, and Dreyfus’ owner- 
ship never legally divested. Rev. C. C. 1977, 3142. 

9. Even if the fragments proven as to “a pledge ”’ 
“an be united by parole testimony, so as to supply the 
“missing act,” then Erman is affected with actual or 
constructive knowledge and notice sufficient to put a 
prudent man on inquiry, and taint his conduct with 
mala fide s for the whole, or at least the $10,000 paid at 
his peril, after the seizure and issue joined. See 36 
An. p. 842, and authorities in brief and his answer to 
Int. p. 18. 

10. There is error in treating the five warehouse 
receipts as sufficient, because they lack the essentials 
of * weight, measure, marks, numbers and quantity” to 
identify the articles pledged, and Meyer swears that 
he had the invoice, with these facts in his possession 
on Saturday, 27th October, two days before the loan 
was perfected. (Transcript, pp. 190 and 152, 133, 154). 


ARGUMENT 

This litigation presents, as a pivotal point at its 
threshold, a question the decision of which will obvi- 
ate the necessity of deciding the issue of fraud and 
mala fides. The biil seeks to set aside, as fraudulent 
and illegal, a “dation en pau ment” by Dreyfus to 
Mever, and also an asserted pledge of movable prop- 
erty, worth $20,000, set up by A. Erman (sole appel- 
lee). It presents two grounds of nullity: 

Ist. That defendant produces -no legal pledge in 
writing, as exacted by the law of Louisiana, but avows 
a pledge resting on @ parole to support a privilege 
against third parties, in violation of the Civil Code, 
Art. 3108. 

2d. That there was no lawful, open delivery to 
Meyer; but, on the contrary, a clandestine removal at 
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midnight, intended to screen Dreyfus’ property from 
the pursuit of his creditors, or illegally to give an un- 
just preference, and Erman had full notice and con- 
structive knowledge, sufficient to put him on inquiry, 
and consequently acted mala fide in making his pre- 
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tended loan. 

On the Ist point: Previous to the Act of.1852 and 1855 
the Civil Code, Art. 3125, required “pledges made under 
private signature to be by written act,” and to be duly 
registered in the office of a notary public, at a time 
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not suspicious,” and mentioned certain essentials, 
amongst them: Ist, The amount of the pledgor’s debt 
to the pledgee; and, 2d, The nature of the thing given 
in pledge, or a statement of number, weight and meas- 
ure annexed to the pledge.” Now, in 1852 and 1855, an 
amendment ofthe Legislature, since codified as Art.3158, 
R. C. C., simply eliminated to facilitate commerce, the 
necessity for registry. Noth ing more, noth ing less. It 
did not alter the essentials. It left the old law as it 
was before, with that formality excepted, and made it 
absolutely essential, in all cases, to produce a “ written 
act of pledge, containing reciprocal obligations and 
rights of both parties, duly signed,” except as to stocks, 
bonds, promissory notes, bills of exchange and nego- 
tiable securities, ete. 

Your Honors will not fail to observe that, neither in 
the answer of Erman to complainant’s bill, pp. 16 and 
lv. or in his intervention, p. 70, does he pretend to 
have “an act of pledge.” It asserts that said Meyer 
did, by a clause in each of said notes and the endorse- 
ment of certain warehouse receipts, five in number, 
and delivery of same to your gpetitioner, pledge the 
said twenty-nine barrels of whiskey, with a quantity 
of other goods; and your intervenor and third oppo- 
nent alleges and shows that said advances, together 
with the notes evidencing the same, and the pledge of 
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said warehouse receipts to secure the same were made 
in good faith, and prior to the seizure herein, which 
is precisely the case presented by Renshaw in 15 An., 
p. 60, whose asserted pledge was denied. Now, the 
clause in the notes, printed as a memorandum only 
applicable to negotiable securities and their transfer, 
and not to other movable property, says that “ this 
note is secured by pledge,” ete., but does not, in itself, 
constitute the required act of pledge, to be executed, 
part pasu, with the loan to affect third persons. 
Hence, when the first case under the new law came 
before the Supreme Court of Louisiana (the writer was 
of counsel) it was decided and never overruled, that 
“Tn the contract of pledge, the mention of the amount 
of the debt intended to be secured, required by Art. 
o125, C. C., is in no sense a ‘formality.’ It 1s essen- 
tial to the contract, and as such not abolished by See. 
2 of the Act of 1855, relative to pledge.” Cater vs. 
Merrill, 14 An. R. p. 875, That was a pledge of mov- 
ables, perfectly analogous and full of instruction on 
the point as to the amount of the debt. The Act of 
1855, p. 348, says: “ All pledges of movable property 
mav be made by private writing, accompanied by ac- 
tual delivery, and the delivery of property in a ware- 
house shall pass by private assignment of the ware- 
house receipt, so as to authorize the owner to pledge 
such property; and such pledge so made, with- 
out further formalities shall be valid, as_ well 
against third persondas against the - pledgors 
thereof, 7f made in good faith.” The Supreme Court 
savs: “By comparing this law with the 35125th 
Article of the Code, it is obvious that the clause, ‘with- 
out further formalities, means the registry of private 
acts of pledge in the office of a notary public, required 
by the Code. But the mention of-the amount of the 
debt intended to be secured, like that of the specific 
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property pledged for the security of the debt, is in no 
sense d ‘formality.’ It is essential to the contract of 
pledge; so essential, that without such mention the 
contract would be unintelligible. For what is a pledge? 
It is an auxiliary contract for the enforcement of any 
lawful obligation” (Arts. O. C. C. 3100-3105). “It re- 
sults from this definition that there should be no 
uncertainty or ambiguity as to the nature and extent 
of the principal obligation which it is the object of the 
pledge to aid and enforce,” p. 376. The clear mean- 
ing of this language is to exclude all parol testimony 
to establish the required written act of pledge as an 
auxiliary contract. The debt or the nature of the 
identical property pledged and delivered in good faith 
all of which have been disregarded and dispensed with 
in the decision of the court below, and which is as- 
signed as error.” This is emphasized by the Supreme 
Court, when they say: ‘‘ Otherwise it 1s impossible to 
ascertain the nature and extent of the rights and obli- 
gations of the pledgor and pledgee reciprocally from the 
instrument itself. Recourse would necessarily be had 
to parol proof to explain the intention of the parties, 
and thus the object of the law which requires this con- 
tract to be produced wn writing, would be defeated and 
the door opened to the perpetration of frauds upon 
the parties contracting and upon their creditors.” 


Now, complainants assert that there is not, and they 


challenge the existence of any proof to the con- 
trary, that this Record discloses a scrap of any 
private or public act of pledge as required by: the 
jurisprudence of Louisiana, mentioning the _ re- 
ciprocal obligations of pledgor and_ pledgee, or 
containing the essentials of a valid pledge, with 
all due deference to the learned Judge of the 
Court a qua. Their only evidence is three promissory 
notes of $5000 each, at the bottom of which is a 


11 


printed unsigned memorandum, that each note of 
$5000 is “ secured by a pledge, etc.;” but this usual 
memorandum utterly fails to supply the required 
written act of pledge, mentioning the amount of the 
principal debt of $15,000, reciprocal obligations of 
pledgor and pledgee, and the nature, character, weight, 
number and measure of the articles pledged and de- 
livered to the pledgee, in open daylight, in good faith, 
and as honest merchants. Judge Cole, concurring at p. 
3/3, says: “The object of the law in requiring the 
pledge by private writing, is that the whole contract 
should be manifested.” Now in the case at bar, the 
pretended pledgee attempts to prove by parole that he 
advanced $5000 cash to the pledgor and his two 
promissory notes for $5000 each to establish the debt, 
required to be mentioned in the act, specifically in 
writing. “If this were not the object, says Judge 
Cole. then there would have been no necessity of de- 
claring that the contract of pledge should be in writ- 
ing; besides, if it be not necessary to mention the 
debt which was to be secured by the pledge, then by 
parity of reasoning, there would be no use to 
insert in the private act the nature and amount 
of the property pledged.” So, we ask, where in 
this Reeord, is there any private act of pledge, 
mentioning the debt to be secured or containing the de- 
scription, nature, weight and measure of the goods to 
make a valid pledge in Louisiana? 

‘The word pledge is used in the Statutes, of 1852 
and 1585, in the sense of the definition of Art. 5100 
of the Civil Code, which defines the contract of pledge, 
and as the second Section of these acts require the con- 
tract to be in writing, the private act between the par- 
ties must contain what is declared to be essential by 
this Article, to constitute a pledge, that is, a declara- 
tion of the thing given in pledge, and of the particu- 


lar debt for which the thing is pledged. In the present 
case, there is no particular debt specified in the act of 
pledge. It merely savs, ‘for value received, I hereby 
pledge,’ ete. The words ‘ value received’ do not ex- 
plain the pa:ticular debt for which the gunny bags 
were pledged, and therefore, this act of pledge does 
not create a pawn within the definition of Art. 3100, 
O.C.C.” This ease was much stronger than the one 
at bar, because the pledgee, Eager, did attempt to show 
a private written act of pledge; but Erman does not 
exhibit a scrap of writing which purports to be ‘an 
act of pledge.” 

In the 32 An. R. p. 587, DeBlois vs. Reiss, this sub- 
ject was re-examined by the new Court of Louisiana, 
Poché, Justice. It says: “The contract of pledge of 
movable property, other than promissory notes, bills 
of exchange, stocks or claims, in order to affect third 
persons, must be by written act and the amount of 
the debt and the nature of the thing pledged, as re- 
quired by Art. 5158, C. C., must be mentioned in the 
act.” See dlst An. 865; 15 An. 465; 14 An. 375. The 
facts of this ease are analogous to the ease at bar. 
That decision says, p. 588: “It (the pledge) is as- 
sailed by intervenor and by plaintiff on the ground 
that the pretended pledge was not made in writing, as 
required by Art. 3158 of our Civil Code, and that as a 
pledge it is null and of no effect as to third parties. 
As evidence of his pledge, Reiss relies upon the 
four promissory notes subscribed by Testart, at the 
bottom of which appear abbreviated dispositiéns of 
certain articles of jewelry and the weight and size of 
same. He introduced verbal testimony to translate, 
explain or amplify these observations, and upon that 
testimony he expects this Court to decide that he has 
shown a contract in writing as contemplated by the 
Code, from which we copy the following language: 


13 


‘But this privilege shall take place against third per- 
sons, only in ease the pawn is proved by an act made 
either in public form or under private signature, and 
provided, also, that whatever may be the form of the 
act, 1t mentions the amount of the debt, the thing 
given in pledge, or as a statement annexed thereto of 
its number, weight and measure. All pledges of 
movable property may be made by private writing, 
accompanied by actual delivery, and such pledge so 
made, without further formalities, shall be valid as well 
against third persons as against the pledgors thereof, 
if made in good faith.’ The mere statement of the 
proposition shows that it is pregnant with self-de- 
struction. 

‘Parole testimony could be introduced, and was prop- 
erly admitted, to explain the meaning of certain let- 
rers or ciphers in a written instrument, but the 
District Judge erred in allowing parole evidence to 
show a pledge resulting from simple notes of hand, 
because, forsooth, a few unintelligible letters or sym- 
bols were appended thereto. The practical result of 
such a course was to allow parol testimony in proof 
of a pledge of movable effects, which is required by 
law to be evidenced by a written contract only.” 

So, in the case at bar, the three promissory notes of 
Meyer have a printed memorandum on each that “this 
note is secured by pledge,” which simply indicates 
that it was intended to be secured by a written act, 
which is not produced or accounted for, leaving the 
pretended pledgee precisely in the attitude of Reiss, in 
32 An. 588, where the Court says: “Defendant does not 
even pretend to hold anything in the shape of a written 
contract, but relies exclusively upon his four promissory 
notes and his attempted verbal explanation, evidently 
losing sight of our jurisprudence, «which has long ere 
this settled that privileges are of strict right and par- 
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3 ties claiming under them must conform to the require- | 
F ments of the law. It is required, in order to create a 
? pledge, that the intention of the parties be reduced to 
writing; that the nature and amount of the debt to be | 
secured be stated; that the object or objects or ) 
things pledged be described so as easily to be identi- 
fied; that (actual) delivery should accompany the act, 
when under private signature, and the instrument 
should exhibit the nature and extent of the rights and 


. 


obligations 0} the contracting parties reciprocally.” 
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“Otherwise recourse would necessarily be had to parol 
proof to explain the intention of the parties and thus 
the object of the law, which requires the contract to be 
reduced to writing, would be defeated.” 14 An. 375, 
Cater vs. Merrill, and 15 An. 165. ‘“ The assignment 
of a warehouse receipt, in the absence of a stipulation 
that the property is given in pledge to secure the pay- 
ment of a principal obligation, the amount of which is 
specified, does not confer a privilege upon the trans- 
feree;’ see 14 An. 375. Tested by this case, Erman is in 
the identical position of Renshaw in 15 An, 165, and 
has no valid pledge or privilege. In the language of 
the Supreme Court in 14 An. 375: “ We, therefore, 
conclude that defendant has utterly failed to show a 
pledge which ean beenforced in law;” and that Erman 
has produced no written act of pledge, and only relies 
on three promissory notes, of $5000 each, having a 
memorandum at the bottom intended to apply to 
pledges of negotiable instruments, stocks and bonds, 
and not to movable property; that it is unsigned by 
both parties and only refers to a written act never ex- 
ecuted; contains no reference to any principal obliga- 
tion of $15,000, and lacks all the essential ingredients 
to establish an act of pledge, and, therefore the judg- 
: ment should be reversed and rendered in plaintiff's fa- 
f vor. In other words, we reiterate that under Louisi- 
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ana law a valid pledge of movables must exist by a 
separate and independent act or contract in writing 
from the evidence of indebtedness, intended to be 
secured, and it must contain certain esssentials, viz., 
amount of the debt, description of movables pledged 
or statement annexed thereto of its number, weight 
and measure, accompanied by actual delivery, and 
besides the written act must not depend on oral testi- 
mony, but contain the rights and obligations of both 
parties, reciprocally expressed and duly signed by the 
contracting pledgor and pledgee. The essentials are 
in no manner attected or repealed by any legislative 
enactments, and have been consecrated by an un- 
deviating series of decisions, dating from the creation 
of our Supreme Court to the present hour, and are 
intended to prevent fraud and simulation, by de- 
linquent debtors in efforts to screen their property 
from the pursuit of creditors, and to exclude all parole 
testimony to supply the absent written act. It is 
obvious, that the act of pledge should be distinct or 
separate, and not embodied in the evidence of in- 
debtedness, because the note may be nezotiated or 
collected without surrendering the act of pledge until 
the ple lgee receives a receipt and transfers back to 
the pledgor his released property. Therefore, the 
written act of pledge being non-existent and unproven, 
relieves your Honors from the necessity of passing 
upon any other error in the decree below. ‘To say: 
“This note is secured by pledge,” is no more the 
pledge than a note, saying “this note is secured by 
mortgage,” would be a mortgage without “an act 
before a notary public,” with which it is identified 
“ne varietur,’ under similar jurisprudence in Louisiana. 

Upon the second point the pretended pledge is 
equally void and defective, because.the circumstances 
under which Meyer obtained delivery or possession 
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were so precarious, irregular, unusual and clandestine 
that his apparent possession was illegal and fraudu- 
lent, within the meaning of the civil law of Louisiana, 
and it is indisputable that he could transfer no better 
title to his pledgee than he possessed. Non dat, qua 
non habet. ‘Nemo plus yuris in alius trunsferre potest 
et quam ipse habet,’ governs, and 6 Cranch, 133, only 
modifies the principle, when purchasers buy without 
notice of defective or defeasible title and not other- 
wise. 

Art. 3183, R. C. C.: “The pledge is a contract by 
which one debtor gives something to his creditor as a 
security for his debt.” It is therefore an auxiliary act 
or obligation in writing to secure the principal obliga- 
tion as surety.” 14 An. 376, and DeBlois vs. Reiss, 
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Art. 3142: “A debtor may give in pledge whatever 
belongs to him; but with regard to those things in 
which he has an ownership which may be divested, or 
which is subject to incumbrance, he cannot confer on 
the creditor, by the pledge, any further right than he 
had himself; and 3143: “To know whether the thing 
given in pledge belonged to the debtor, reference must 
be had to the time when the pawn was made.” 2 La. 
kR. 516 and 518, Gasquet vs. Johnson, and 2 Mason, 239. 
‘A fraudulent purchaser can confer no right upon his 
creditors to atttach or enforce a pledge on property, pos- 
session of which is founded in fraud.” Art. 1968, Art. 
1969, R.C.C. “ From the principle established by the 
last preceding Article, it results that everv act done 
by a debtor with the intent: of depriving his creditor 
of the eventual right is illegal, and ought, as respects 
such creditor, to be avoided.” Art. 1984, R. C. C.: 
“Every contract shall be deemed to have been made 
in fraud of creditors when the obligee knew that the 
obligor was in insolvent circumstances, and when such 
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contract gives to the obligee, if he bea creditor, any 
advantage over other creditors of the obligor,” so that 
when the Court adjudged fraud in the dation en paie- 
ment it was annulled ab initio, and left Erman without 
any right through Meyer, his pledgee. 

We also cite 33 An., p. 319, and 96 U. &., p. 482, 
from Casaregis and Troplong, and 20 Wend. 515. 

‘The requirement of possession is an inexorable rule 
of law in such eases, which cannot be relaxed, and 
which was wisely provided as an effectual preventive 
of fraud and deception.” In 33 An. 1047, the Court 
says, “ This possession must be complete, continuous, 
certain and uninterrupted;” assuredly not an unusual 
and clandestine possession, obtained at midnight, of a 
dies non, which was promptly disputed on the opening 
of Court next day by complainants and a cloud of ered- 
itors, under various writs of attachment and seques- 
tration by the marshal and sheriff against the insol- 
vent debtor, Dreyfus, the father-in-law of Meyer, and 
in whose house Mever lived as part of the family. 

At most, the memorandum printed at the bot- 
tom of the notes only indicates an intention to make 
a pledge or a reference to one already made; but your 
Honors have said, in Casey vs. Cavaroc, 91 U.S. 487: 
“An agreement for a pledge raises no privilege.” Mever 
never transferred his title to the property, and the 
only question is whether the “attempt to pledge” 
raises a privilege? 96 U.S., 487, Casey vs. Cavaroc. 
If it does, then it is the “attempt, and not the deed, 
which confounds,” a doctrine adverse to the enlight- 
ened jurisprudence of this Honorable Court in the au- 
thority cited. 

The printed words on which Erman relies to be - 
equivalent to “the written act” of pledge required by 
our law are as follows, on the three notes for $5000 
each: “ This note is secured by pledge of the securities 
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mentioned on reverse hereof, and in case of non-payment 
the holder ts entitled to sell the said securities at public 
auction or private sale, without recourse to legal proceed- 
ings, and to make any trausfers that may be required, 
applying proceeds of sale towards payne nt of thi is note.” 

The important and pivotal point that this was no 
pledge was distinctly urged in brief, and argued before 
Judges Billings and Boarman, but was not noticed or 
passed upon by either. It is obvious this form of prom- 
issory note is that commonly in use by brokers, stock 
dealers and banks, upon pledges of negotiable securities, 
stocks and bords, requiring no written act of pledge, 
and that Meyer and Erman are “hoisted by their own 
petard” for neglecting to take legal advice “‘ how to do 
it” according to law, with all due respect and proper 
deference. It is also indisputable that the pledge of 
movable property under the Act of 1855, now Civil 
Code, Art. 3158, of 1870, is‘not contemplated in the 
word “ securities or transfer; but a description of the 
nature, weight and measure is to be distinctly men- 
tioned in the pledge as an essential requisite to its 
validity. 

We submit that your Honors will rise from the pe- 
rusal of this Record satisfied that the enlightened court 
below was inadvertently misled into.the recognition of 
a pledge not evidenced by a single scrap of writing; that 
there is no mention of the amount of debt incurred and 
secured by the pledge, and no private act in writing 
containing reciprocal stipulations as to rights and ob- 
ligations of both parties, executed, signed, and accom- 
panying the actual, peaceable, open, continuous and 
unequivocal delivery and possession of the pledged 
articles specifically described in the written act, as the 
law exacts. 15 An. 165. Observe, your Honors, that 
the signature of A. Erman is only found as drawer of 
the two notes for $5000 each (not $4000, as stated by the 
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Court), and that of Meyer as endorser, to collect or 
negotiate, but the character of pledgor and pledgee, 
nowhere is found in writing, private or public, in the 
record as auxiliary to the principal contract of loan. 

The “act” essential to support the privilege is in- 
visible, and not proven as the law inexorably exacts. 
The defense perishes under the maxim: ‘De non ap- 
parentibus et de non existentibus, eadem est lex.”’ 

If any pledge were intended, it was never reduced 
to writing, and is only feebly shown by illegal parole 
testimony reprobated by Louisiana and federal juris- 
prudence. See cases cited and Cavaroc vs. Casey, 96 
U.S. 474. Noact in writing is produced fixing the 
debt at $15,000, or the terms of the loan and its repay- 
ment, unless the printed memorandums on the three 
notes are equivalent to that requisite. 

It was urged upon the Court a qua, that even if it 
found that a pledge was proven, it only existed for 
the $5000 said to have been paid cash before notice, 
but that the subsequent. payment of the two notes, in 
the face of actual and constructive notice and knowl- 
edge of the fraud and simulation, defect of title and 
non-existence of a pledge in writing, destroyed all 
equity in pledgee’s favor pro tanto and were paid at his 
peril, especially the last note of $5000, held and col- 
lected, as the Record shows (p. 132), by Meyer, with- 
out pretense of negotiation. See 32 N. Y. and Sth Tiff. 
81. But the learned Judge below, contrary to all the 
authorities, and unsupported by a single case to the 
contrary, adopted a theory of notice and knowledge 
entirely at variance with the best text writers and the 
decisions of the highest Courts in the United States 
and England. His reasons for judgment in the Weil- 
ler case were the same in this and other cases tried 
together, to save costs, and are fully, reported in Fed- 


eral Rep., 26 Vol., April 20th, 1886, p. 820. 
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The learned Judge’s statement of the facts and 
his appreciation of the pleadings and proof, exhibit 
great injustice to the merits of the controversy, with — 
all due deference and respect. 

The Court says: ‘“ Dreyfus, on October 27th, 1883, 
gave in payment to Meyer $20,000 worth of goods, 
making him a complete delivery of the same.” The 
Record says the goods, $26,000, were sold to Meyer on 
Friday, the 26th October, JSS3, (see answers of Meyer, 
pp. 19 and 20), and only $20,000 delivered after mid- 
night, on Sunday, 28th October, 1883, and further de- 
livery was interrupted by police officers, and finally 
by the Marshal of the U. S., under certain Sunday 
writs, and by the sheriff, which led to the case of 
Gumbel, intervenor, vs. Pitkin, reported in 124 U. &., 
R. p. 145. On Monday morning, the 29th October, 
1883, complainant and others were seizing .and identi- 
fying these goods in Weill’s store, (eight blocks off) 
where Dreyfus and Meyer had deposited them pell- 
mell in the darkness of Sunday morning. Weill. 
swears he only signed the receipts for the goods, at 
his house on Sunday evening, the 28th October, (R. p. 
212), and it was only on Monday, 29th October, 1883, 
that Erman agreed to make the pretended loan on 
those goods without ever seeing them or any invoice 
of items. (R. p. 153). The loan was concocted, while 
the law officers were seizing the identical merchan- 
dise, under writs of Weiller, Dubois, Frieburg & 
Workum, Osborne & Co., and Jacoby & Co., as credi- 
tors of Joseph Dreyfus. Subsequently, about eight 
days afterwards, Erman intervenes in these suits and 
asserts a pledge and privilege, to which the plaintiffs 
answered, charging fraud and simulation, and the 
non-existence of a valid pledge. On the trial of this 
issue in the Weiller case, the Judge presiding (the 
ton. Ek. C. Billings) ruled that fraud was not examin- 
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able upon the law side of the Court, and as a real de- 
livery had been made to Meyer, the only question for 
the jury was simulation, vel non, and that while the 
transfer to Meyer might be fraudulent and voidable in 
equity, there could not be simulation in law, and the 
jury were powerless to resist the charge, to which 
plaintiffs objected, on the ground that it might con- 
clude them on the equity side; but the Court said the 
verdict should and would not produce the effect of 
res judicata, whereupon the complainant's dependent 
bill was filed and the equity suit, now on appeal, was 
begun. These facts are substantially stated in the bill 
and by Judge Boarman, p. 826. 

The doctrine that a delivery when rea/, but fraudu- 
lent, requires the revocatory action to annul fraudulent 
sales and givings in payment, at civil law is identical 
with the rule in chancery, and applies to the transfer 
from Dreyfus to Meyer. But no such principle is 
applicable to Erman’s “contract of pledge.” <A pledge 
is either good or bad, and depends for its validity on 
the title of pledgor, when otherwise legally made; so 
that Judge Boarman errs in saying, p. 826: “The Court 
ruled that the issue as to whether the pledge was a real 
one, though fraudulent, could not be heard;” and on 
827: “The only issue which could be heard in those 
suits was that Erman’s contract was a real one and 
not asimulation.” No point of this kind was made. 
The objection of Erman was that no evidence could be 
heard on his intervention as to the fraud of Meyer’s 
ownership and title, because a real delivery had been 
made which was only assailable in equity as required 
by the civil law in a revocatory action and was not ex- 
aminable in a court of law in the Federal courts. There 
was no such controversy as stated by the Court, and 
could not be as to the contract of pledge, because the 
point could only arise upon a fraudulent sale or 
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“dation en paiement” and is inapplicable to a pledge vel 
non. It misapplies the meaning of the law as toa 
‘real’ delivery and breeds confusion of legal princi- 
ples to graft such an idea on contracts which do not 
confer ownership, but only a privilege as pawnee. 

The Court found that “Fraud was proven between 
Drevfus and Meyer and entered a decree for com- 
plainants.” This certainly established that Dreyfus 
remained the owner of the pledged goods and: de- 
stroved the title of Erman’s pledgor, Mever, who 
could transfer no better title or greater rights than he 
possessed. As Erman held no act of pledge in writ- 
ing from Dreyfus, it is inconceivable how the preten- 
sions of Erman, who claims through Mever, can be 
asserted or recognized upon another man’s property. 
rman was bound to stand or fall on the validity of 
Meyer’s title and the payment of his asserted loan, 
depended on the ‘ownership of the goods by the 
pledgor. If he were not the owner he could not make 
a valid pledge, although he might owe Erman the 
debt. It would not be the first time that a creditor 
took from his debtor a pledge or security of valuables 
he could not hold against third parties through lack of 
prudence in failing to make inquiry. Pretermitting this 

estion, let us now examine the doctrine of notice 
upon which the decree as to Erman was rendered and 
of which plaintiffs complain. The views of the Judge 
are nove! and unsupported by the citation of a single au- 
thority. They seem at variance with every text writer 
and every judicial opinion within our limited powers 


of investigation (3 How. 333, and authorities in the 
brief). His Honor adopts the theory that the only 
notice Which reached Erman was that his right of 
pledge and privilege was vicious for simulation, but 
not for fraud of the pledgor or knowledge on his part. 
He confounds the rule of lis pendens with knowledge 
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of the fraud, or the defect of title, or the equities of 
third parties, and insists that it is only from the time 
a suit charging fraud, duly served, that Erman’s rights 
In this the Court erred, and if not, 
then the suit was brought and pending when the 
property was seized as Dreyfus’, and notified him that 
the contestation as to title was begun on the 2Uth Oc- 
tober, 1833, out of which the ancillary and dependent 
bill became, on Erman’s motion, absolutely necessary 
to be determined in. equity. 
the pivotal fact that it was upon Erman’s objection in 
the suit at law that plaintiff was remitted to the equity 


could be affected. 


The Court overlooked 


side of the Court to try the question of fraud, and, 
therefore, Erman had full notice and complete knowl- 
edge of the allegation of fraud, acted upon it to pre- 
vent its determination by the Court and jury, and 
should not be permitted to urge that he had no notice 
of the charge of fraud, except after the bill was filed 
in equity or before he paid his two notes. 

We all know that the object of the revocatory action, 
the “actio Pauliana” of the Roman law, is to set aside 
contracts having a “real” existence, but which the law 
strikes with nullity, unless barred by prescription. 
The action is quite distinct from that to have a simu- 


lated sale decreed such. 


Where an actual title has 


passed, accompanied with possession, no relative nulli- 


ties, not even those resulting from fraud, can be in- 


quired into collaterally. 
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2d Hennen’s Dig. 1031, § 1; 
2: 33 An. 1029; C. C, 1963-4; 2 L. 543; 6 L. 
11 R. 190; 6 


An. 87, 


Until recently it was held that this 
action applied only toimmovable property. 33 An. 864. 
“A party put by the 
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circumstances on inquiry as to a fact, is effected with 


constructive notice thereof.” 


3 How. 333. 


has paid nothing prior to notice would not be pro- 


“One who 


tected in his purchase, and if a partial payment is 
made, the protection will only extend to the amount 
actually paid prior to notice, and as to that paid sub- 
sequently he will be treated as a purchaser mala fide.” 
Wade on the Law of Notice, § 93; 34 Michigan R. 360. 
“Where a party having knowledge of such facts as 
would lead any honest man using ordinary caution to 
make further inquiries, does not make, but on the 
contrary, studiously avoids making such obvious in- 
quiries, he must be taken to have notice of these facts, 
which if he had used such ordinary diligence, he would 
readily have ascertained.” Baron Alderson in Whit- 
bread vs. Johnson; 1 You. and Call. Exchequer R. 303; 
3 How. 410; 10 Watts Penn. 67, and Wade on Notice, 
S$ 8,10, 11; 25th Penn. St. 354, and 38d Md. Ch. Dee. 488. 

In 14 An. 375, the Supreme Court of Louisiana com- 
ments on ‘‘ the precautions usual among men in trade 
dealing with those whose probity they do not suspect, 
to ascertain the existence of the merchandise respect- 
ing which they are dealing, in proof of good faith,” to 
all of which Erman was indifferent. 

“In order to affect purchasers it is not always 
necessary that the notice should be actually received 
before the execution and delivery of the deed. It will 
be sufficient if given before the payment of the pur- 
chase money and citing.” 11 Bush (Ky). 367. “ When 
there has been a partial payment before notice re- 
ceived, the purchaser will be affected pro tanto.” Wade 
$60. In 34 Michigan, 360, replevy (sequestration) is 
sufficient notice to prevent further payments. “ It 
has always been held that no one could be pro- 
tected as a bona fide purchaser except to the extent of 
his payment made before he received such notice as 
should have prevented him from making further 
payments.” In 8 Howard, 333, the rule is, “that 
if under such circumstances a man chose to re- 
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main in indolent ignorance or _ indifference to 
the title, it was a voluntary ignorance and _in- 
difference which ought not to be permitted to avail 
him against the rights of the cestwis que trust.” 
See also 6 Wall. 91, Wilson vs. Hall: “ When a per- 
son has not actual notice, he ought not to be treated 
as if he had notice, unless the circumstances are such 
as to enable the Court to say, not only that he might 
have acquired, but also that he ought to have acquired it 
but for his gross negligence in the conduct of the busi- 
ness in question. The question, then, when it is 
sought to affect a purchaser (and a pledgee is a quasi 
purchaser) with constructive notice, is not whether he 
had the means of obtaining, and might, by prudent 
caution, have obtained the knowledge in question, but 
whether not obtaining it was an act of gross or culpa- 
ble negligence.” See Sugden on Vendors, p. 622, and 
Lord Ch. Cranwoth in Ware vs. Lord,3 Howard, 333; 
7 Pet. 271. The evidence in this (Record, p. 149) 
shows that the store where Meyer and Erman swear 
they perfected the loan and pledge on Monday, the 
29th October, 1885, was not two minutes’ walk (Canal 
to Decatur Street), and if Erman had gone there to 
examine the whiskey and merchandise before making 
such a large investment upon incredible terms and 
assumed ignorance, he would have found the marshal 
and sheriff making seizures:of the identical property 
sought to be pledged. Besides all this, Erman was 
the guest and inmate of Dreyfus and Meyer at their 
home on Sunday night, the 28th October, 1883, talk- 
ing with Meyer, and slept there. He was in the city 
on Monday, the 29th, the day of the seizures. The 
newspapers gave full details of the midnight removal 
to Weill’s store; the community was discussing the par- 
ticulars as town talk, and the /tem of Sunday evening, 
the 28th, had published full particulars. 
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All this is in the Record, p.117. How can he plead 
ignorance, innocence, or want of notice, unless claimed 
through “gross and culpable negligence” to his un- 
doing? How ean this village ice-vendor shelter him- 
self from the charge of “ gross and culpable negligence 
and ignorant indolence”’ when he pretends to have 
loaned $5000 and issued his two notes for $10,000 
more, with 8 percent. interest from date (not maturities), 
and was only to receive 8 per cent. from maturity on 
the loan, and a commission of 25 per cent., say $375, 
without investigation or inquiry as to Meyers’ title as 
principal, agent or factor; without seeing the merchan- 
dise, or having it protected against fire, or viewing 
any invoice or bill of items? How can he be deemed 
an innocent party, without knowledge and notice of 
complainant’s equities, when it was upon his motion 
on the law side of the Court that complainants were 
driven to assert their equitable title by this ancillary 
bill? : 

It is incredible that Erman, an ice dealer in Morgan 
City, a village 100 miles away, to whom Mever wrote 
urging him to come to New Orleans, where he arrived 
in the “nick of time,” and slept in Dreyfus’ house on 
Sunday night, 28th October, 1883, Weak did not know, 
before 9 o'clock on Monday morning, of the collapse 
of his host’s commercial honor, so fully detailed in the 
Sunday and Monday newspapers, and his son-in-law’s 
connection with the removal. Can it be possible he 
was ignorant of the failure and the suspicious charac- 
ter of Mever’s possession and title to the goods pro- 
posed to be pledged? Does it not challenge credulity 
to believe that a merchant would risk $15,000 to make 
$209 on goods invoiced by an unreceipted bill, with- 
out considering him the most naive * neophyte” who 
ever worshipped at the shrine of pecuniary ventures or 
trusts ° 
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Your Honors cannot fail to appreciate the circum- 
stances surrounding the transaction, calculated to 
awaken suspicion and invite scrutiny and inquiry, the 
absence of which the law makes the equivalent of ac- 
tual or constructive knowledge to establish bad faith. 

Ample proof depicts Mever as frenzied for money, 
hurried for time, seeking Weill’s receipts, and having 
them signed on Sunday night at his domicile—not his 
store—to use them on Monday to raise $15,000. His 
excuses for the nocturnal removal are disingenuous. 
They actually confess the fraud, because Weill was not 
one of those merchants who opened store on Sunday. 
On the contrary, itis presumable that Weill kept both 
days, and only opened on Mondays. To the credit of 
those who did business on Sunday, it is not shown 
that they ever opened at such an unusual hour as 2 or 
3 o'clock A. M., When customers were “fast asleep.” 
As to the “storage” with Weill, to raise money more 
easily, instead of taking them to his own ample and 
empty store, much nearer to Dreyfus and en route to 
Weill’s, it is an afterthought, as he could have pledged 
and delivered the goods as well in one placé as the 
other, if his title were open and unquestionable. It 
would have saved storage expenses, and avoided the 
appearance of opening another man’s store, like a 
“suspect in the night.” It was in a corner, without 
witnesses, he assigns these receipts to Erman of $20,- 
000 merchantable goods at New York and Ohio cost 
prices, unpaid for by his vendor, and receives only 
$5000 eash, less $375; 7. e., $4625, and two unsecured 
notes at 60 and 90 days, for $5000 each. Erman is 
no capitalist or dealer in such goods or quantities. He 
might die or become insolvent after disposing of the 
goods pledged. No stipulation to insure against fire; 
no written act of pledge deemed necessary, containing 
reciprocal rights and obligations by borrower or lender. 
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[t cannot be successfully contended that the trans- 
action by Erman is a pledge of securities requiring no 
act in writing, for the reason that it is an attempt to 
pledge movable property, by transfer of the warehouse 
receipts alone, and confounds that species of property 
with negotiable securities requiring no written pledge 
and thus to repeal or evade the meaning of the Code, 
when it exacts a written act of pledge of such prop- 
erty to be effectual against third parties and give a 
privilege. ‘The warehouse receipts are not negotiable 
instruments like stocks, bonds, and other securities, 
and the delivery of the goods was conditioned on the 
return of the receipt duly endorsed or on written order 
of L. Meyer. Neither pledgor or pledgee is relieved 
from the essentials of stating “ number, weight and 
measure, species and nature annexed thereto.” C. C. 
3158. It is not pretended that a warehouse receipt is 
embraced by the words, ‘ obligation or claim upon 
other persons,’ within the spirit and purpose of the 
2d paragraph of Art. 3158, because its assignment is 
mentioned as a mode of symbolic delivery only spec- 
ially provided in the 2d paragraph, which, to be 
effectual, as we have shown, does require the “ written 
act of pledge, in addition to such transfer.” 15 An. 165. 

Erman must have suspected or known that the 
transaction indicated a defective title, and: the danger 
of seizures from the clamoring creditors of Dreyfus, 
already in Court by the Sunday writs, of the Techoupi- 
toulas Street store, were sufficient to put him on in- 
quiry, but to all of which he was indifferent and grossly 
negligent. He should have asked himself, Would it 
not have been more natural for Mever to have pledged 
only $7000 for the $4625 cash, and then sought an- 
other capitalist for $10,000 on the $13,000 left of the 
$20,000 of saleable staple goods at cost prices? 
Again, if Meyer's possession were honest, lawful and 
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open, without collusion or fraud, what was to prevent 
him from selling the balance in open market or at auc- 
tion, and realizing the desired amount more promptly 
and with better result than from the difficult negotia- 
tion of Erman’s unsecured promissory notes? Any 
auction store would have gladly advanced $10,000 to 
obtain a sale like this of $13,000 staple goods at cost 
prices. All these questions presented themselves, and 
Erman should have asked for some explanation of 
such an eccentric transaction as Meyer was willing to 
accept. 

The rules respecting a purchaser without notice are 
framed for the protection of him who purchases a legal 
estate, and pays the purchase money, without knowl- 
edge of an outstanding equity. “They do not protect a 
person who acquires 10 semblance of title.” They apply 
fully only to the purchaser of the legal estate. Even 
the purchaser of an gquity is bound to take notice of 
any prior equity.” “ There is, we think (7 Peters, 271, 
Vather vs. Hinde) much reason to believe that he had 
actual notice of that equity; or, at any rate, was in- 
formed of circumstances which ought to have led to 
such inquiry as would have obtained full notice. Er- 
man was in the camp of the conspirators, their friend 
and guest, before he made the loan, and had every 
source of knowledge open to warn him against it. 

When the “dation en paiement” is annulled and 
avoided as in fraud of creditors by the revocatory 
action, or bill of equity, it necessarily follows that 
the absolute title to the property never passed to the 
favored creditor from the delinquent debtor, and con- 
sequently no mortgage or pledge by him can defeat 
the rights of complainants to subject the property to 
their seizure, unless the pledgee or purchaser could 
not have ascertained, by inquiry, of the outstanding 
defects or equities. The legal title of Mever must 


“ a P sais PB ee aa 
wah lint iil Et a i Se Se 
it Ea Fh ER sate: 5 Oy ihe ee, Peps Be Ba eg Cr a , 
eo eee ee eee iit oi a . - 


vield to the equitable title, and according to Art. 3166, 
R. C. C., “until the debtor be divested from his 
property, he remains the proprietor of the pledge, 
which is in the hands of the creditor cnly as a deposit 


to secure his privilege on it.” Under the decision in 


15 An. p. 165, Erman is precisely in the attitude of 
Renshaw, who held similar warehouse receipts and 
was denied a privilege, because he had no “act of 
pledge in writing;’ that the failure to produce an 
“act” was not a formality, but an ‘ essential,” under 
14 An. 375, Cater vs. Merril, a leading case upon the 
Act of 1255, and affirmed in 32 An. R. p. 586. We 
now call your Honors’ attention to an analogous case 
from the Supreme Court of Alabama, which is dia- 
metrically opposite to that of the Court a qua. 
(Southern Rh. p. 776, May, 1887). 

Cleveland Mills vs. Sibert, February, 1887: “There 
does not seem to be any serious egntroversy in respect 
to the fraud of Hawkins in obtaining the goods from 
plaintiff. The main contention is whether the defen- 
dants are bona fide purchasers without notice of fraud. 
On this issue the Court, at the instance of defendants, 
instructed the jury that, under the facts of the case, it 
made no difference whether or not Hawkins acquired 
the goods by fraud, if they believed from the evidence 
that after his purchase, he sold them to defendants be- 
fore plaintifi took any steps to disaffirm the sale, and 
that defendants had no knowledge of the fraud of 
Hawkins in the purchase of the goods. The general 
rule is not controverted, that a purchaser from .a 
fraudulent vendee, for value and without notice of the 
fraud, will be protected against the right and equity 
of the original vendor to disaffirm the sale and re- 
claim the property, but the question raised is whether, 
in the sense of the rule, knowledge and notice are 
equivalent and synonymous? Notice may be gener- 
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ally classified into actual and constructive.” ‘“ The 
legal and practical purposes of the generality of cases 
may be regarded as most simple and easy of applica- 
tion; that notice is actual when there is positive in- 
formation of a fact, and constructive when the in- 
formation is either conclusively or prima facie pre- 
sumed from certain existing facts; when not con- 
clusive, being strictly implied or inferred notice. 
Conclusive constructive notices allow no proof of 
want of information, but when implied, the presump- 
tion may be rebutted; either, when established, having 
the same legal effect. Knowledge may also be classi- 
fied, in a legal sense, as positive and imputed—im- 
puted, when the means of knowledge exists, known and 
accessible to the party and capable of communicating 
positive information. When there is knowledge, notice, 
as legally and technically understood, becomes imma- 
terial. It is only material when, in the absence of 
knowledge, it produces the same results. However 
closelv actual notice may, in many instances, approxi- 
mate knowledge and constructive notice may be its 
equivalent in effect; there may be actual notice with- 
out knowledge, and when constructive notice is made, 
the test to determine priorities of right, it may fall 
short of knowledge and be sufficient. When the pur- 
pose is to subordinate to a prior existing equity for 
right in another, the subsequently acquired right of a 
party who has information of collateral facts sufficient 
to put him on inquiry, which, if pursued, would lead 
to the truth, such information is regarded as sufficient 
to charge him with notice of the ultimate fact, but is 
not tantamount to either knowledge or express notice, 
nor is either a necessary inference.” Wade Notice, 
S§ 3, 10, 86 a; 2 Pom. Eq. Jur. §§ 592, 593. “When 
a party sets up, in equity, ‘the defense of being bona 
fide, he is required to deny, not merely knowledge, but 
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notice of the main fact and all the facts and circum- 
stances charged from which it may be implied.” In 
such case there is a difference between the want of 
knowledge and the want of notice. “The party may 
have been notified without being made to know the 
prior right,” 16 Mees and W. 355; 31 Ala. 177. In 2d 
Pom. Eq. Jur., Notice is defined thus: ‘“ Within the 
meaning of the rules ‘notice’ mav, I think, be cor- 
rectly defined as the information concerning a fact, ac- 
tually communicated to a party by an authorized per- 
son or actually derived by him from a proper source, 
or else presumed by law to have been acquired by him, 
which information is regarded: as equivalent, in its 
legal effects, to full knowledge of the fact, and to which the 
law attributes the same consequences as would be im- 
puted to knowledge. It should be most carefully ob- 
served that the notice thus defined is not knowledge, 
nor does it assume that knowledge necessarily results.” 
“To overcome the defense of bona fide purchasers 
without notice, the plaintiff is not required to prove 
that the defendants had knowledge of the fraud of 
Hawkins.”’ 

If this learned opinion be souad law, the decree be- 
low is the reverse, with all due deference and personal 
regard. 


REVIEW OF REASONS FOR THE JUDGMENT BELow. 

It is manifest that the reasons on the rehearing, as 
to Erman, proceed upon an assumption, that com- 
plainant filed a petition on tne law side of the Court, 
seeking relief against Erman, upon grounds as irre- 
econcilable at civil law as in the federal law courts. 
We submit that no such pleading exists or is found 
in the transcript, and the fact found is purely gratui- 
tous and unsupported in the Record. 
The Court says: ‘The service of the petition on him” 
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(Erman) was like saying to him: ‘You must not pay 
those notes, if your contract of pledge was in aid of 
the simulated transactions and schemes of Dreyfus en- 
tered into for the purpose of swindling his creditors, 
and that if you do pay them in aid of such simulated 
transactions, and they at the trial of these suits are 
proved up against you the law will make you pay the 
same amounts to us,” and “under the doctrine of 
notice, contended for by complainants’ counsel can it 
be said in law that Erman was charged to take notice 
of anything beyond that which could be passed on in the 
Court from which the notice by way of petitions 
emanated ?” 

And again: “The plaintiffs in the several suits at law 
chose to proceed for relief in an action at law, and the 
result of the trial of the only issue which could be 
heard in these suits was that Hrman’s contract was a 
real one and not a simulation.” 

We reiterate, that no such pleadings are in the record. 

Ist. As to service of the petition on him (Erman) 
complainants challenge the existence or production 
of any petition from them, that contained Erman or 
Mever’s name and served on him or them in the suit 
at law, unless an answer to Erman’s intervention and 
third opposition in plaintiff’s suit vs. Dreyfus, can be 
treated as a petition, and if it is, it was not or did not 
need to be served under the jurisprudence of Louisi- 
ana or United States Courts. 

The Court insists that the Jury decided that Er- 
man’s contract was a “real” one, and not a simulation, 
(p. 827, Fed. Rep. April 20, 1886,) “consequently, the 
Court concludes Erman was not bound by any 
other defect of title or knowledge of facts showing 
mala fides.” It is submitted this proposition is preg- 
nant with a total misapprehension of the pleadings, 
and isa non-sequitur. The question of real delivery 


vel non, and of fraud, was as to Meyer’s title and not to 
the reality of the act of pledge to Erman, or of its fraud- 
ulent character; otherwise, as the proposition is stated, 
the Jury in the law case did what it had no right to 
do, 7. e., passed on the question of Meyer’s fraudulent 
possession, and in direct contravention of the state- 
ment on p. 826, that “the Court ruled that the issue 
as to whether the pledge was a real one, though fraud- 
ulent, could not be heard in an action at law.” His 
Honor below has unconsciously mixed two very dif- 
ferent issues. Judge Billings had ruled on the law 
side, that. the Court had no jurisdiction to test the 
validity of Jeyer’s title because a real delivery was 
made and could only be inquired into and revoked on 
the chancery side, and there was no ruling as to Er- 
man’s pretended contract of pledge being real, see 
allegations in supplemental and original bill. There- 
fore, it is only by a transposition of the pleadings and 
misconception of the record, that the learned Judge 
confounds the doctrine of notice and knowledge with 
the irrelevant principle of the law of /is pendens. 
Conceding that “Erman knew that Meyer's title was 
not simulated, and that he was also bound to know 
that the allegation of fraud was not examinable on the 
law side of the Court,” as stated in the decision, then 
the fact follows that he was fully apprised of an out- 
standing prior equitable title or lien resulting from 
the seizure made pari passu with his alleged pledge. 
11 L. R. 529; 14 Vesey, 289; 3 Eq. L. R. 274; 19 H. 
Lords, 90. He was bound to know, and did know, 
that this claim was liable to chancery litigation, the 
result of which would govern, attract or defeat the 
legal title for fraud, if not a mere simulation. This 
demarcation between Jaw and equity in the Federal 
courts Is fundamental and constitutional. It fastens 
on Erman positive knowledge of the possible defeat 
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in equity, sufficient to have put him on inquiry and 
to have prevented him from at least paying his two 
notes for $10,000 or stopping their negotiation, on the 
ground of apprehended eviction or failure of consider- 
ation. The court below seems to err in confounding 
the law as to technical notice of a suit which creates 
lis pendens as to third parties, with knowledge of facts 
which would put an ordinary prudent man on inquiry 
to rebut the presumption of mala fides. 

We call attention to the fact that Erman knew by 
10 o'clock on Monday of the Dreyfus’ failure, the re- 
moval and seizure of the pledged goods, and was in 
ample time to stop payment of his checks for $5000, 
as it cannot be denied that our banks only begin to 
pay checks at and after 10 o'clock a.m. He took no 
steps to stop payment of his checks or of the negotia- 
tion of his two notes, then in Meyer's hands. 

On p. 132, we observe that the word “date” in the 
two notes of A. Erman is blank; but pages 148, 147, 
141, 134, 186, 182, and the answers of Mever to the 
Bill, p. 18, and Erman, p. 15, amply show that inter- 
est was from date until paid, and so interpreted by 
the defendants. | 

If the respondents’ (Freiburg and Workum) answer, 
p. 74, to Erman’s intervention be considered a “ peti- 
tion,’ warning him as to simulation upon what princi- 
ple of law, was it not notice also that his right of pledge 
was equally in jeopardy, if Mever’s title were tainted 
with and declared to be founded in fraud, null and 
void? Ought it not to have prevented him from pay- 
ing the two notes for $5000 each, or at least he should 
have stopped their negotiation, in order to diminish 
the loss of honest creditors? As to the last note, it 
was not negotiated, but paid to Meyer, and at Erman’s 
peril, with full knowledge of. Meyer's defective title. 
Erman’s conduct is not innocent, and reeks with pal- 
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pable mala fides ab initio, marked by gross and culpable 
negligence of his neighbors’ rights. 

When Erman consulted Singleton & Browne, it 
must have occurred to these able and conscientious 
advisers that the first thing their client must do, was 
to stop the negotiation of his two notes for $10,000, 
and thus diminish his risk or loss. We have a right 
to infer this fact, without positive proof, from their 
known ability and experience. Therefore, Erman’s 
“masterly inactivity” is inconsistent with honesty, 
and indicates that this was not the role he was to play 
in the fraud and conspiracy of his confederates. It 
explains the absence of the precautions of honest men 
to prevent loss in presence of an impending peril to 
their pledgor’s title. He was to be the simple-minded, 
innocent capitalist and pledgee, even though his notes 
were collected by the fraudulent pledgor, with or with- 
out negotiation, unconcerned by the golden rule of 
morals, law, equity and religion, of ‘doing unto others 
as he would that others do unto him.” R. C. C. 1965. 
“Now if a person does not stop his hands, but gets the 
legal estate when he knew the right in equity was in 
another, machinatur ad circumviendum, and it is a 
maxim in our law, too, that “fraus et dolus neminit jy- 
atrocinart debent.” 3 Atk. 655; Co. 3 Rep. 73, 6. 

We invoke your Honors’ attention to the fact that 
the judgment on pp. 78 and 79 was rendered April 
(th, ISs6, in Freiberg & Workum vs. Dreyfus, No. 
10,378, and it decided the issues of law and fact in his 
case, on the law side, in favor of Erman as intervenor, 
for the first,time. This was only after the equity suit, 
p. 241, was decided on Feb. 20, 1886. Now, on p. 
152, the two notes of Erman fell due the 2d January, 
1884, for $5000, and 29th January, 1884, for $5000, 
and we submit that Erman’s voluntary payment of 
them before the issue of simulation in plaintiff's 
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suit at law, before the issue of fraudulent transfer 
of the property to Meyer, and before the validity 
of his pledge in the equity suit was decided in his 
favor, was a deliberate payment at his peril after 
full and complete notice and knowledge, and he is 
clearly bound to respond in this case. Even if Judge 
soarman’s theory of notice as to fraud were supporta- 
ble by reason or authority, it does not apply to the 
facts in complainant’s case, proven by the Record, be- 
cause the issue of simulation was not then decided, as 
in the Weiller case (see p. 75), filed Nov. 13th, 1883, 
where he was notified by its filing that “ Respondent 
denies that intervenor is pledgee in good faith, or an 
innocent third party, because the failure and conduct 
of Dreyfus was notorious, and published in the news- 
papers of this city on Sunday and Monday, the 28th 
and 29th October, and he was bound to inquire into 
the validity of his (Meyer's) pretended title, and that 
it is untrue that intervenor holds any valid act of 
pledge on said whiskey, as enacted by the laws of Lou- 
isiana, and that the possession of Meyer must be ‘ un- 
tainted with fraud and complicity:’ In’ what other 
manner could notice of defect of title be brought home 
to a party claiming innocence? Were not these allega- 
tions sufficient to put him on guard not to pay the 
two notes, even though they fell due prior to the filing 
of the bill in chancery, but before the question of sim- 
ulation was tried on the law side? It is from knowl- 
edge and not service of a bill in equity by which the 
law adjusts the rights of litigants in such cases. 

In 19 How. 365, the Supreme Court says: “The 
word notice, as used by this Court on the occasion re- 
ferred to, we think must be understood in the same 
sense as knowledge and that is one of its usual and 
appropriate significations. ” 13 Pet. 65; 14 Pet. 318. 

Now your Honors know, judicially, that under Lou- 
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isiana jurisprudence, law and equity are blended and 
administered together; so your Honors will find that 
the only “ petition” in the transcript was an ordinary 
suit vs. Joseph Dreyfus, with affidavit, bond for seques- 
tration and attachment, with garnishee process against 
Dreyfus’ debtors. Neither Meyer nor Erman’s name is 
mentioned in any of these original proceedings, and 
no petition was ever served on either, the Court 
below to the contrary notwithstanding. 

On Monday, the 29th October, 1883, the Marsha] 
seized the goods without obstruction as Dreyfus’ in 
the store of Weill, where they had been clandestinely 
and surreptitiously deposited at dead of night on Sun- 
day, a dies non, in order to screen them from the pur- 
suit of Drevfus’ creditors, assisted by Meyer, his son- 
in-law, 4@ whofh Erman in his intervention claimed 
was a valid purchaser. Several days after the seizure 
bv the Marshal, say November 6th, 1883, eight days 
after, Erman comes into plaintiff’s suit vs. Dreyfus, 
and under the Code of Practice, Arts. 389 to 398, and 
intervenes by way of third opposition. (See Tran- 
script, p. 70). Meyer never appeared to maintain his 
title as owner; Erman claimed to hold as pledgee from 
Mever. ‘The Articles of the Code, 389 and 395, say 
that a third opponent and intervenor is a third person, 
not originally a party to the suit,” ete.; and Article 
o97 savs “must be made before the court which has 
granted the order of seizure.” - Article 398 savs: “If 
the opposition has for its object to set aside the order 
of seizure as having been effected on property not be- 
longing to the party, but owned, on the contrary, by 
the third person making the opposition, it must be 
done by means of a petition, which, together with a 
citation, must be served on the party making the seiz- 
ure as in ordinary suits; but such opposition shall be 
considered as a separate demand, distinct from the 
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suit in which the order was granted. Art. 393: “The 
intervention must be formed by a petition addressed 
to the court before which the principal demand has 
been brought; it must set forth the grounds on which 
the cause is supported and must be served on the party 
against which it is directed, in order that he may 
answer, etc.; all which shows that instead of “ plain- 
tiffs in the several suits at law choosing to proceed for 
relief in an action at law,” wherein fraud could 
not be tried, but only simulation, it was the inter- 
venor in a case at law denying the jurisdic- 
tion of the court in which he chose to intervene 
under the Code of Practice, in contravention of the 
principle: “ Being considered as plaintiff, intervenor 
must follow the jurisdiction of the defendant.” Art. 
392, C. P.; 14 An. 427; 19 L. 154; 6 N. S. 658. 

“Without jurisdiction of the main action, the de- 
mand in intervention, which is but an accessory, also 
ends.” 14 An. 427. Intervenors have no right to 
come in and contest the jurisdiction of the court in 
which plaintiff has a right to sue. They must take 
the case as they find it, and if their interests are af- 
fected it is the result of their own acts.” 19 L. R. 165, 
Kenner vs. Holliday; C. P. 392, 593, 397. “It is clear 
the intervenors have no right to come in and contest 
the jurisdiction of the court in which the plaintiff cer- 
tainly had aright to sue the defendants.” We sub- 
mit, under the circumstances of this case, 19 L. R. 165, 
it was cruel in the chancellor to taunt plaintiffs 
with going into a court for relief on questions 
it was constitutionally incapable of entertaining 
or giving relief. The responsibility. rests entirely on 
intervenor, who is plaintiff in intervention, and com- 
plainant should not suffer for his sins. 

Upon THE DEMURRER, JURISDICTION. 
17 Wall. 530: “The jurisdiction of a Court of 


equity to reach the property of a debtor, justly appli- 
cable to the payment of his debts, even when there is 
no specific lien on the property, is undoubted, and is a 
very ancient jurisdiction.” TP. Works vs. Col. College; 
Krippendorf vs Hyde, 110 U.S. p. 277, and Gumbel vs- 
Pitkin, 124 U.S.; 15 How. 415. “It is objected that equity 
can exercise no jurisdiction in the case, as adequate 
relief may be obtained at law,” and the reply is, com- 
plainants are in equity because intervenors objected 
to relief at law. ‘There may be a legal remedy, 
and yet if amore complete remedy can be had in 
Chancery, it is a sufficient ground for jurisdiction.” 
See also 7 Cr. 89, Russell vs. Clark, Ex. and 20 Fed. 
R. 801. 

It comes with ill grace from Erman, whose objec- 
tions forced complainants into equity beeause, at law, 
he urged that their remedy for fraud was not ade- 
quate, to demur to the jurisdiction now, because their 
remedy at law was adequate. Such a smothering pro- 
cess is as Inexeusable as the bad faith of Rhadamis- 
tus. Trans. p. 195. 

As To FRAUD. 

“Where a grantee in a deed made to defraud eredi- 
tors of grantor knows of such fraudulent intent, or 
has knowledge of facts sufficient to excite the sus- 
picions of a prudent man and put him on inquiry, he 
makes himself a party to the fraud.” Bartels vs. Gib- 
son, 17 Fed. R. 295. ‘Actual knowledge on part of 
vendee of fraudulent intent of vendor, is not necessary 
to render sale void. If facts brought to his attention 
are such as to awaken suspicion, and lead a man of or- 
dinary prudence to make inquiry, he is chargeable 
with notice, and with participation in the fraud 
Gollaber vs. Martin, 6 Pac. Rep. 267; 5 J. J. Marsh 
040; 27 Ala. 607, 9 N. W. Rep. 534; 12 Tiffany, 70; 4 
Keyes (N. Y.) 461. But if the Germania Bank is to 
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be viewed as a purchaser, it need not h 
the particular fraud or equity, or illegal 
be affected by it. It issufficient that t 
actual or constructive, that there is 
equity or illegality affecting the orig 
Daniel on Neg. Ins. §§ 769, 880; Morri: 
R. p. 813, May 4th, 1887. 

The following ad uthorities support complainant's plead- 
ings and argument: Baker vs. Bliss, 12 Tiff. 75 to 80; 
15 N.Y.362; directly in point and on all fours with case 
at bar; we also cite 11 L. R. 529, Muse vs. Yarborough. 
“A contract tainted with fraud, confers no rights and 
property fraudulently disposed of, is regarded as still 
belonging to the debtor, at the moment of his failure, 
so far as the interest of his creditors are concerned.” 
This case was against purchasers under a sheriff's 
deed, and the Court said: “The execution was merely 
a species of machinery by which a fraudulent aliena- 
tion was to be effected.” This doctrine is elementary 
in equity and common law, and supported by the 
ablest chancellors in England and this country. In 
second John Ch. cases, Ch. Kent. p. 42, Hildreth vs. 
Sands, Robert Sands, like Erman, came in and 
denied the fraud, and claimed to be ‘‘an innocent and 
bona fide purchaser for a valuable consideration.” Ch. 
Kent decided. “If the deed is fraudulent from Robert 
Sands to Comfort Sands, it could not stand, even if 
the grantee was, as he alleges, innocent of the fraud.” 
It was observed, in a late case in Vesey (Hugenin vs. 
Basely, 14 Vesey, 289) “that interests obtained through 
fraud of another person cannot be maintained;” and 
the case of Bridgman vs. Green, (5 Vesey, 627) is an 
express authority that interests so gained can be set 
aside. Lord Hardwick observed, in that case, “that 
if a person could get out of the reach of the doc- 
trines of the Court by giving interests to third 
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equity to reach the property of a debtor, justly appli- 
cable to the payment of his debts, even when there is 
no specific lien on the property, is undoubted, and is a 
very ancient jurisdiction.” P. Works vs. Col. College; 
Krippendorf vs Hyde, 110 U.S. p. 277, and Gumbel vs- 
Pitkin, 124 U.S.; 15 How.415. “It is objected that equity, 
can exercise no jurisdiction in the case, as adequate 
relief may be obtained at law,” and the reply is, com- 
plainants are in equity because intervenors objected 
to relief at law. ‘There may be a legal remedy, 
and yet if a more complete remedy can be had in 
Chancery, it is a sufficient ground for jurisdiction.” 
See also 7 Cr. 89, Russell vs. Clark, Ex. and 20 Fed. 
R. 801. 

It comes with ill grace from Erman, whose objec- 
tions forced complainants into equity because, at law, 
he urged that their remedy for fraud was not ade- 
quate, to demur to the jurisdiction now, because their 
remedy at law was adequate. Such a smothering pro- 
cess is as Inexeusable as the bad faith of Rhadamis- 
tus. Trans. p. 190. 

As To FRAUD. 

“Where a grantee in a deed made to defraud credi- 
tors of grantor knows of such fraudulent intent, or 
has knowledge of facts sufficient to excite the sus- 
picions of a prudent man and put him on inguiry, he 
.’ Bartels vs. Gib- 
son, 17 Fed. R. 293. ‘Actual knowledge on part of 
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vendee of fraudulent intent of vendor, is not necessary 
to render sale void. If facts brought to. his attention 
are such as to awaken suspicion, and lead a man of or- 
dinary prudence to make inquiry, he is chargeable 
with notice, and with participation in the fraud.’ 
Gollaber vs. Martin, 6 Pac. Rep. 267; 5 J. J. Marsh 
049;:27 Ala. 607, 9 N. W. Rep. 534; 12 Tiffany. 70; 4 
Keyes (N. Y.) 461. But if the Germania Bank is to 
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be viewed as a purchaser, it need not have notice ot Mery by S849 
the particular fraud or equity, or illegality, in order tA Yar EOL 
be affected by it. It is sufficient that there be notice 4 Is 
actual or constructive, that there is some fraud, 7 6%. #- 
equity or illegality affecting the original parties.” sryKe 
Daniel on Neg. Ins. §§ 769, 880; Morris vs. Cain, So. 7 
Rh. p. 815, May 4th, 1887. 

The following authorities support complainant's plead- 
ings and argument: Baker vs. Bliss, 12 Tiff. 75 to 80; 
15 N.Y.562; directly in point and on all fours with case 
at bar; we also cite 11 L. R.529, Muse vs. Yarborough. 
“A contract tainted with fraud, confers no rights and 
property fraudulently disposed of, is regarded as still 
belonging to the debtor, at the moment of his failure, 
so far as the interest of his creditors are concerned.” 
This case was against purchasers under «a sheriff’s 
deed, and the Court said: “The execution was merely 
a species of machinery by which a fraudulent aliena- 
tion was to be effected.” This doctrine is elementary 
in equity and common law, and supported by the 
ablest chancellors in England and this country. In 
second John Ch. cases, Ch. Kent. p. 42, Hildreth vs. 
Sands, Robert Sands, like Erman, came in and 
denied the fraud, and claimed to be “an innocent and 
bona fide purchaser for a valuable consideration.” Ch. 
Kent decided. “If the deed is fraudulent from Robert 
Sands to Comfort Sands, it could not stand, even if 
the grantee was, as he alleges, innocent of the fraud.” 
It was observed, in a late case in Vesey (Hugenin vs. 
Basely, 14 Vesey, 289) “that interests obtained through 
fraud of another person cannot be maintained;” and 
the case of Bridgman vs. Green, (5 Vesey, 627) is an 
express authority that interests so gained can be set 
aside. Lord Hardwick observed, in that case, “that 
if a person could get out of the reach of the doc- 
trines of the Court by giving interests to third 


parties, instead of reserving them to _ himself, 
it would be almost impossible ever to reach 
a case of fraud:” Lord Ch. J. Wilmot held the same. 
Lord* Thurlow held it also, to be against conscience 
that one person should hold a benefit derived through 
the fraud of another. “In arecent case in the House of 
Lords (1 Dow’s Rep. 30) Lord Redesdale very much 
doubted whether a purchaser for a valuable considera- 
tion, even under a decree, fraudulently obtained, 
though ignorant of the fraud, could protect himself as 
in 11 L. R.529.” “The fact that a legal title has been 
obtained, through a transaction founded in fraud, is 
not alone sufficient to prevent the interference of a 
Court of Equity.” White and Tudor, leading cases in 
Eq. 3d Ed. Vol. 11, p. 25; Donaldson vs. Gillott, Law 
Rep. 3 Eq. 274 and 19 H. Lords Cases, 90, and the 
case of the Empress, decided in the Court of Admiralty, 
where a fraudulent sale was set aside, notwithstanding 
purchaser had a legal title. Ch. Kent says: “The princi- 
ple advanced by these high authorities is by no means 
new or uncommon. It has been laid down in the 
Books at different and distant periods,” Bennett vs. 
Wade, Dick. Rep. 84, and Davidson vs. Russel, Dick. 
Rep. (61, that “fraud vitiates a deed in toto, though 
persons no way privy to the fraud are beneficially in- 
terested in such deed.” The words of J. Dodderige 
in Shepherd’s Touchstone, p. 66, are to the same effect. 
“Albeit,” he says, “those to whom a deed of fraud is 
made knew nothing of the fraud, yet is the deed 
fraudulent in that case also, as well as-where they are 
privy to it.” Ch. Kent says, “the question then to be 
considered is whether from the pleadings and proofs 
there appears to be satisfactory evidence of fraud 
either in fact or in law, sufficient to set aside the 
deed as against plaintiff. In the case at bar the Court 
found as a fact the title of Meyer from Dreyfus’ tainted 
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with fraud and entered’ up decrees to that effect, p. 241. 
These rules may work hardship, but they are founded 
on just and sound principles of substantial justice to 
prevent the triumphs of dishonesty, and are eléarly 
deducible from the maxims of ‘caveat emptor’ and 
noscitur a sociis.’” (See 2 Kent 531 4th Ed.) “Such 
rules are made to destroy the very temptation to 
fraud, in cases and modes calculated to invite it and 
because such transactions may be grossly fraudulent, 
and the aggrieved party not able to show it from the 
character of private agreements and the infirmity of 
human testimony.” ‘However innocent such trans- 
actions may be in a given case, they are dangerous as 
precedents and poisonous in their consequences and 
the wise policy of the law puts the sting of disability 
into the temptation, and bars the door against every 
species of imposition which might. be inaccessible to 
the eve of the Court” (p. 5382 Ch. Kent, 2d Vol.) In 
2d Wend. 596, Chs. O'Connor urged and gained his 
suit because the transaction was secret, known only to 
two persons besides the parties, but in the case at 
bar, the transaction was only known to the two par- 
ties, without a witness, concocted in Dreyfus’ house 
Sunday night, while his store was under seizure and 
carried out in a shameless and bungling manner, and 
under the most suspicious circumstances. 
Conveyances made to hinder and delay or defraud 
creditors held void as to them, although founded on a 
full and valuable consideration Boazman ys. Allen, 3 
Stewart Ala. 243; 3 Ind. 574; 12 Ind. 259-264; 33 Ind. 


452: 35 Ind. 170; 6 Marsh. Ky. 70; 11 Miss. (3 Sm. 


and M.) 74; 6 Humphrey Tenn. 509; 2 Ga. 1; 24 
How. 224; 10 Tex. 419; 19 Tex. 257; 2 John Ch. 25; 
9 Mo. 605; 1 Harp. Eq. 145; 37 Cal. 528; 13 Wis. 
460; 1 Rand. 213; 6 Neb. 93. 

The reason is laid down in Twynne’s case, “ that a 
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person paying full consideration may not necessarily 
be a bona fide purchaser” (or pledgee). ‘““He must be free 
from suspicion of complicity to help the fraudulent 
transferror.” This is a well recognized principle of law, 
and courts have held that the purchaser is to be 
charged with notice of the character of the transaction 
when he is acquainted with the circumstances sufhi- 
ciently to convince a court or jury that he knew the 
facts (19 N. J. Eq. 105), or if he has a knowledge of 
such facts as would excite the suspicions of an ordin- 
ary prudent man and fails to make inquiry and pur- 
chases from a fraudulent vendor, he is not a bona fide 
purchaser or a purchaser in good faith, and will be 
charged with notice of any fraud upon creditors af- 
fected by the sale or transfer.” State vs. Estell, 6 Mo. 
App. 6. “Any other view is an ‘inlet to fraud.’” Ch. 
Kent, 3d Johns Ch. R. 481; 5 Cowen, 72; 12 Tiffany, 
70; 4 Keys, 461. “Anything secret or out of the usual 
course of dealing or business is a badge of fraud.” 7 
Cow. 303; 33 An. (La.) 1031. | 

Apply these principles to the solitary statement in 
the evidence, p. 185, that he gave Meyer the check 
for the cash advanced on his Joan or pledge for 
$5000, and trusted to him to bring the amount of 
the commissions, $375, back (Trans. 183), without 
having deducted it from the check.” This is in- 
credible, to say nothing of other crushing facets that 
render the egregious fraud of Erman “luce clarior.”’ 

See also Flanagan vs. Witherell, 5 Whart. 280; 5 
Watts 100, i164; 10 Casey, 152; 2 Grant, 319; 5 Philad. 
861: Halin vs. Salmon, 20 Fed. Rep. p. 801; 10 An. R. 
29; 1 Cr. 314; 61 Md., Goodman vs. Wineland,3 Cr. 73: 
20 How. 448; 2 Black. 532; 1 Atkins. 490. 

Plaintiffs invoke the ethical doctrine of 6th An. R. 
811, 814, Bank of Mobile vs. Harris, by this august 
tribunal of final resort to reverse the decree. “Our laws 
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declare the property of a debtor the common pledge 
of his creditors, and that the proceeds of its sale must 
be distributed among them ratably, unless there exist 
among the creditors some lawful cause of preference.” 
C.C. Art. 3150. “We must exercise the discretion 
conferred on us by the Code and look threugh the ap- 
parent into the real transactions of the parties which 
are covered by athin veil. We could not doubt the 
simulations (or frauds) of the transactions, even if the 
parties were strangers, the presumption is greatly in- 
creased by their relationship.” “These investigations, 
which have become deplorably common in our Courts, 
are painful indeed, but it is our sacred duty to search 
the transactions, out of which they originate, to the 
bottom and strike at the root of the evil by annulling 
them as the only means of their prevention. Courts, 
mortgage offices and paper titles must not be used 
as the means of depriving men of their property, in- 
stead of securing their rights.” See also (6 An. R. 
648, Birdsale vs. Lackey, and Walker's Am. Law, pp. 
614, 615). “Fraud vitiates everything it touches.”’ 
“Procul, O Procul! este profani, conclamat vates; totoque 
absistite luco.”’ 

18 Duranton, §521, Nantissement: ‘This statement, 
whether in the act of pledge or thereto annexed, must, 
as the Article 2074 savs, contain a description of the 
kind or species and of the nature of the things 
pledged and of their quality, weight and measure, so 
that the parties may not, by a fraudulent collusion, 
substitute other goods of a different species of greater 
value, or add to them goods not affected by the pledge, 
to the prejudice of other creditors, and also that it 
may be known what goods the pledgee must return to 
the pledgor. Therefore, it will not suffice in the act 
or annexed statement, that so many pieces of cloth 
were pledged; you must specify the quality of the art- 
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icles of cloth, because there is such a plenitude of 
kinds of different values.” 

As to the ingredients of “a pledge,” complainants 
rely on 33d An. 519; Troplong 311, 312, 313; Nantisse- 
ment, Dalloz Rep. Vol. 32, p. 445; Duranton V. 18, 
, 628, 531; 6th An. 476; 26 An. 35; 21 Wall. 360 
and 96 U.S. p. 476. 

Even conceding, for argument sake, that Erman held 
a valid pledge, the case of Horner vs. Dennis, in 34 
An., p. 389, limits his right to prevent the seizure and 
sale. “It is now well settled, in our jurisprudence, 
that the property of any nature held in pledge by a 
creditor may be seized from his possession by another 
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creditor of the common debtor, and sold subject to the 
pledge.” 

“The only right which the law secures to the 
pledgee is to satisfy his debt, by privilege and in pref- 
erence to the other creditors of his debtor, out of the 
product of the movable, corporeal or incorporeal, which 
has thus been burdened.” C. C. 3157. 

“ Nothing in the nature of the contract can author- 
ize the pledgee to hold indefinitely the property 
pledged, which is usually far in excess of the amount 
thereby secured, and to thus deprive other creditors 
of recourse on their debtors’ property.” Were it other- 
wise, the creditor in possession would become, by his 
own wrong, proprietor of the pledge, and that in open 
violation of the law, which prohibits him from aecquir- 
ing it by such means, and expressly declares that it is 
only a deposit to secure his debt. 2 N.S. 22; 1 N.S. 
417; 31 An. 865-870. 

It was therefore competent for the seizing creditors 
to seize, even in Horner's possession. And again: 
“An unbroken line of decisions of this Court has set- 
tled that point adversely to plaintiff. His right was 
to claim priority of privilege over the seizing creditor 
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on the proceeds of the property pledged to him and 
seized by his debtors’ judgment creditors, and his 
remedy was, by third opposition, to regulate the effects 
of the seizure, or by injunction arresting the proceeds 
in the hands of the sheriff, subject to his ranking priv- 
ilege; but he is not warranted in law to enjoin the 
seizure of the thing pledged, because he claims a supe- 
rior privilege.” 5. R. 496, and authorities cited in 34 
An. p- VO. 

In the case at bar Erman has been permitted to de- 
feat the seizure and dispose of the pledged goods as 
lis property, while the bill in equity and proceedings 
thereunder were pending, to test the fraudulent char- 
acter of his author’s title, contrary to our settled juris- 
prudence. 

“ Privileges are of strict right and parties claiming 
them must conform to the requirements of law. It is 
required, in order to create a pledge, not only that de- 
livery should accompany the private deed, but that the 
instrument itself should exhibit the nature and extent 
of the rights and obligations of the contracting parties 
reciprocally.” 15 An. 165, Martin vs. Creditors. In 
this class of cases, while the presumption of fraud or- 
knowledge may be rebutted or repelled, it is indubita- 
ble that the tendency of the authorities has been to 
apply the law rigorously to the circumstances. “Judges 
have required, in order to sustain these transfers, such 
_ palpable and unequivocal evidence of good faith, no- 
toriely and CXEVCLSE of authority as has rare ly he Clb 
found attending these transactions.” 1 Hoffman's 
Ch. R. pp. 520-521; 15 A. R., Davis vs. Stern, p. 177. 
“ The sole question is whether there was an open and 
actual change of possession and control, the exclusion 
of the assignor and the notorious and avowed domin- 
ion of the assignee.” The bona fides of the transaction 
and the absence of the intent to defraud is not enough 
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to render the sale valid,” p. 522, and 20 Wend. 507. 
The court below found that there was fraud as between 
Dreyfus and Meyer, and avoided the “giving in pay- 
ment,” which necessarily destroyed the title under 
which Erman asserted a pledge, and even if it be con- 
ceded “an act in writing’ were produced by him, it 
was void because he was affected with constructive 
knowledge. In matters of fraud positive proof of 
knowledge is not required. Where there is a general 
report of a fact, slight evidence, ‘ semi-plene# proba- 
tiones,’’ as Roccus says, Note 78, ‘“‘shall be enough.” It 
is extremely difficult to ferret out fraud, and but in 
rare cases is it susceptible of positive and direct proof 
is the reason for the relaxation of the rule invoked by 
plaintiff. 15 An. 178, Davis vs. Stern. 

Considering the intimacy of Erman with Dreyfus 
and Mever, an inmate sleeping at their domicil on 
Sunday night, the 28th October, 1883; the notoriety 
and publicity as to the midnight transportation of 
a stock of merchandise, detailed in the Sunday and 
Monday papers, the Sunday seizures and the in- 
solvency of Dreyfus being common town talk, the 
exceptional facility he possessed of ascertaining all 
the facts as to the origin of title, the inter- 
rupted possession after the midnight delivery to 
Meyer, the signing of storage receipts by Weill 
on Sunday night at his home; Erman’s inability 
to loan more than $5000 without going into debt, thes 
paltry compensation for the risk of $15,000, with no 
protection against fire, his nonchalance in not arresting 
the negotiation of the notes or his checks, the consid- 
eration of which was imperiled by actual seizure, as 
the property of Drevfus; the danger of the revocatory 
action for fraud, sufficient to put him on inquiry; all 
these facts instruct us that courts of justice are but 
discharging their functions as Judges, when they re- 
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fuse to believe that the pretended innocence or ignor- 
ance was not the result of culpable negligence or com- 
plete indifference to the legal and equitable rights of 
others, who are injured by the transaction, and your 
Honors are only performing a sacred duty in pre- 
venting the triumph of fraud and collusion, by re- 
versing the decree. 

The attention of the Court is called to pp. 192-193, 
and it will be seen that Dreyfus’ bill of $19,927.87, is 
not receipled or closed by any acknowledgment of in- 
debtedness. 
measure which is essential to be contained in the de- 
scription of goods pledged and to accompany the 
delivery, and the warehouse receipts contain no meas- 
urement or quantity to create a valid pledge. 

18 Duranton, p. 584, §510, says of Art. C. N. 2074, 
upon the essential requirements as to “quality, weight 
and measure in the statement annexed to the written 
act of pledge, that it was inserted to prevent frauds, 
which might easily be committed towards the other 
creditors, either by pretending there was a pledge, or 
that the amount of debt is not specified, and finally 
because there is no certainty as to the nature and 
quantity of the objects affected, to pay the debt.” §520: 
“This statement should be signed by pledgor and 
pledgee, or contain their declaration that they cannot 
write.” The warehouse receipts cannot supply this 
statement and even if they do they contain no marks, 
no weight, no measure, no quantity, no quality to 
identify the goods pledged, and are not signed by the 
debtor or creditor so as to be regarded as the required 
statement under the Article of the Civil Code, iden- 
tical with C. N. (except as to registry). 

‘Warehouse receipts are not technically negotiable, 
but stand in the place of the pfoperty itself; the 
delivery of the receipts has the same effect in trans- 
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It contains the number of gallons, or 
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ferring the title to the property, as the delivery of the 
property itself.” Prof. Conklin’s Handy Manual, p. 179; 
Sup. Ct. 1874, 1 Hunter, 193. 

There is a clerical error on p. 134, as to checx of 
25%, it should be $2500, and should so read. 

Erman says, p. 140: “He didn’t show me anything, 
only he said he had Meyer Weill’s receipts;” and p. 
146, “Meyer did not exhibit any invoice of those goods 
showing their value or their contents, and did not at 
any time during the transaction.” On pp. 146 and 
147, Erman confesses enough to show that by the law 
of Louisiana, he did not have the shadow of a valid 
pledge. 

We refrain from swelling this brief by referring to 
the evasions and contradictions of the defendant’s testi- 
mony, as they are too apparent to escape the scrutiny 
of this Honorable Court. 

It is proper to call the attention of the Court to the 
fact that the suit of complainants on the law side was 
never submitted to a jury, and is therefore totally un- 
affected by the verdict in the Weiller case as to simu- 
lation. It was the ruling in the Weiller case which 
caused complainants to file their bill on the chancery 
side to remove the cloud on Dreyfus’ title to the goods, 
leaving their suit at law pending and undecided, and 
consequently the reasons for the decree have no foun- 
dation in fact to apply to the complainants’ bill. The 
agreement of counsel only applies to using the testi- 
mony in Weiller to save costs, It is therefore inaccu- 
rate in saying, “The plaintiffs in the several suits at law 
chose to proceed for relief in an action at law, and the 
result of the trial of the only issue which could be heard 
in those suits was that Erman’s contract was a real 
one, and not a simulation.” 

Only one plaintiff (Weiller) tried his case before a 
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Jury, and that case was for an amount below the juris- 
diction of this Court; otherwise it would have been 
here for review. The verdict and judgment in that 
ease are, therefore, res inter alios, and have no effect on 
plaintiff's rights whatever. The judgment in Erman’s 
favor on the law side in this case was not rendered 
| until after the decree in the equity suit in 1886. See 
Transcript, p. 98. | 
| All of which is respectfully submitted. 
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APPENDIX. 


COMMENTS ON THE TESTIMONY. 

To show how reckless of truth is Erman’s testimony, 
we call vour Honors’ attention to p. 142, 1n answer to 
the following question from his own counsel: 

‘“ When did you learn or first learn of Dreyfus’ at- 
tempt to remove his goods, or to dispose of his goods, 
or to make away with them, or to sell them, or of the 
attachments that were made against them? Answer. 
Well, I don’t know anything about all those things 
that you mention; that is, I didn’t know anything 
about all those things that you mention, until half- 
past 10 o'clock Monday, about half-past ten. I didn’t 
know a thing about it. Q. Monday morning? A. 
¥es, ar.” 

Here he confesses that on Monday morning he 
knew of the attachments against Dreyfus on the 
removed goods. Now on p. 166, he says: “He came to 
town by a special locomotive, and went to Weill’s 
store. Being asked by counsel, ‘vou knew, on Mon- 
day, when you left here to go home, that Dreyfus’ 
goods had been removed from his store? he answers: 
“No, sir; I was told that he had bursted, but I did not 
know anything about the removal of the goods.” Q. 
You did not know it at that time? A. No, sir; not 
until | came back on Tuesday. To Mr. Browne, he 
savs, he knew of this removal and attachments on 
Monday morning at half-past 10, and to Mr. Philips, 
that he did not know of the removal until he came 
back on Tuesday. Again, p. 167, this witness says 
that on Tuesday, Weill told him, that he, Weill, ‘‘ did 
not know that the goods were seized.” This is also 
false, beeause the record, p. 120, shows that the Mar- 
shal seized on 29th October, 1883, 7. e., Monday, and 
Weill was made garnishee before Tuesday and could 
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not have told sucha falsehood. See Transcript, pp. 
68, 69 and 120, returns of Marshal. It is irresistible, 
that if he knew of Dreyfus’ “bursting,” it must have 
been communicated with the details of the exposure 
published and known by the community on Sunday 
and Monday, touching the removal of his stock at 
midnight; and after clearly admitting his knowledge 
at half-past 10 o’clock Monday morning, he goes to 
Morgan City, unconcerned, and there he is summoned 
to N. O. to see about the attachments of the goods in 
Weill’s store on Tuesday, for the first time, as he 
says to Mr. Philips. Thus out of his own mouth is 
‘he convicted of untruth in a material issue.” His 
whole testimony is evasive, contradictory and un- 
worthyoft credence. The above contradiction is fully 
confirmed by his answer to Int. p. 18: “I first 
learned that these goods were those removed from 
Joseph Dreyfus’ store on Monday, October 29th, 1883, 
between 9 ahd 10 o'clock Monday morning, when I 
heard that the goods pledged to me were the same 
goods which had been removed from Dreyfus’ store on 
Sunday, the preceding day, and I made no investiga- 
tion or inquiry of Meyer concerning his title to the 
goods pledged.” 

“Tt was naught, it was naught, and he went on his 
way rejorcing.” 

We also call your Honors’ attention to the testimony 
of Mr. Geo. Theard, a reliable member of our bar, who 
swears positively Mr. Weill said on Tuesday, the 
30th, that he did not know whose goods they were, 
which were found in “his store,” notwithstanding the 
five receipts he had signed on Sunday night at home. 

Erman is more flatly contradicted by his witness, 
Weill, at p. 216, as to the time he first learned of the 
removal and seizures. 

Weill says, p. 216: “Q. And you did not know it 


MAES Pe Ke Ty * 


cd 

= 
« 

- 


CER tae eal Se a A eG Pot LOY 
os "ee aw 


ot 


on Monday? A. Until they were seized; then I 
found out. <All the world knew it—that they came from 
Joseph Dreyfus’ store’ And in connection with this 
inquiry, on p. 215: He “believes that it was Monday” 
that he first saw Erman at his store; the next 
day after the receipt was given;”’ and on p. 222 
Weill reiterates it was on Monday three times, and 
on pp. 224 and 222, he says: “It was on Monday. that 
I took Erman to Singleton & Browne’s law office.” 
Jontrast these statements with Erman’s, p. 163: “Q. 
Did you hear nothing, then, on Monday morning, 
about the failure of Dreyfus? A. Nothing whatever.” 
And p. 164: “Q. You did not goto Meyer Weill’s 
warehouse to look at them? No, sir; not on Monday.” 
And p. 165: “Q. How long did you stay in the City 
on Monday? A. I stayed in the City till 12 o’clock 
(noon). @. You heard nothing, then, of the moving 
of the goods or the failure of Drevfus? A. I heard of 
the failure before I left.” On p. 166: “Q. What time 
did you go to Meyer Weill’s store on Monday? A. J 
did not goto Meyer Weill’s store at all. Q. I thought 
vou said you went there? A. No, sir. Q. When 
did you.go to Meyer Weill’s store? A. I went to 
Mever Weill’s store after I came back Wednesday, 
when I heard that the goods were seized.” On same 
page he contradicts himself by saving he went to 
to Weill’s store “on Tuesday, after 3’o’clock.” Q. p. 
167: “‘ This is the first time you went to Weill’s and 
informed him that you were the owner of these goods, 
that was on Tuesday after 3 o’clock? A. Yes, sir. Q. 
You knew you say on Monday when you left here to 
go home that Dreyfus’ goods had been removed from 
his store? <A. No, sir; I was told he was bursted, but 
I did not know anything about the removal of the 
goods” (p. 167). Here we have the testimony of a 
witness deeply interested in notorious facts, known, as 
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Weill says, “to all the world,” on Sunday and Monday, 
pretending ignorance, contradicted flatly by his own 
witness and by himself. It is shown that he knew of 
the failure; he knew of the seizures; he knew of the 
removal on Monday before 10 o'clock, as “all the world 
knew,” by town talk and the newspapers, yet he, of all 
men, is regarded by the court below as an innocent 
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third party not affected by this gigantic fraud, which 
excites our “special wonder.” 

Again look at p. 147, when questioned by Mr. 
Labatt: “You did not then before making the loan 
go to Meyer Weill’s or any of his clerks to inspect the 
goods orsee the invoice? A. No,sir; I didn’t see the 
invoice, [I merely seen that Meyer Weill had re- 
ceipted” for the following goods herein mentioned; 
and we ask if Meyer had the invoice as he pretends 
was made out Saturday, 27th October, would there 
have been this figuring of gallons to ascertain the 
value of the goods? Your Honors’ attention is called 
to the glaring contradictions in the testimony of the 
three principal witnesses for defendant. 

At p. 140, Erman says, “he arrived at-6 o'clock on 
Sunday night and went to Dreyfus’ house, where he 
met Meyer, who approached him for a loan about 7 
o'clock. He told me that he had $20,000 worth of 
goods in Mever Weill’s warehouse. He did not show 
me anything, only he said he had Meyer Weill’s ware- 
house receipts. Q. When did he first exhibit those 
to you? Answer. Sir?’ Question repeated, he 
answered. “The warehouse receipts? Q. Yes. A. 
He told me that he had them in the evening, but I did 
notsee them until next morning” (140). Now,on p. 158, 
being asked further by Mr. Philips, says: “I arrived 
at his (Drevfus’ house), about, early, 6 o’clock in the 
evening and remained there all night,” and on p. 159, 
he admits meeting Lehman Meyer at Dreyfus’ house 
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on his arrival at 6 o’clock, and they conversed together 
until I retired, from 6 to 9 o'clock.” Here Erman 
swears that he and Lehman Meyer were at Dreyfus’ 
house together from 6 to 9, and that Mever told him, 
he had Weill’s warehouse receipts then in his posses- 
sion, so that he must have got them before 6 o'clock 
at Weill’s house on Sunday night, if this evidence is 
believed. Now, at p. 163, he is asked: “Did you ask 
him where the goods were? (This was on Monday— 
p. 162). A. Yes, sir. Q. Where did he say they 
were? <A. He pulled the documents out of his 
pocket and he showed me the warehouse receipts, 
and he said: “Here are the warehouse receipts. 
I have got that much goods stored at Mr. Mever 
Weill’s warehouse.” Lehman Meyer swears at p. 172, 
that Erman arrived at Dreyfus’ house October 28th, 
at about half-past 5 o'clock in the evening. We were 
pretty much together, myself and he, until we went to 
bed. Now, if Mever and Erman were together from 
half-past 5 o’clock to 9 o’clock, at Dreyfus’ house, how 
can it be true that at 7 o’clock Sunday night Weill 
delivered him in person these warehouse receipts 
signed at his domicile? And how could it be true 
that Meyer told Erman when he spoke of the loan at 
about 6 or 7 o'clock, that he had Weill’s receipts? The 
testimony of Mr. Weill at p. 214, if believed, makes it 
impossible to reconcile the above testimony. Hesays 
he gave the receipts to Meyer at his house on Sunday 
evening about 7 o'clock. “It was night already, about 
7 oclock, may bea little before or after, but about 
that time. It was in my dining room on Sun- 
day night, at 655 Magazine street.” If this be 
true, how reconcile the statement that Erman and 
Mever were together from Erman’s arrival at or before 
6 till 9, when both retired to bed? And if Meyer's 
story be true that he had Weill’s receipts before the 


i IO IIT os. . 
ER Re et. ae 


D7 


arrival of Erman, then Weill’s statement is not veri- 
fied, as his residence is many squares distant from 
Dreyfus’ house, so that it is impossible to suppose that 
if signed at seven at Weill’s house, Mever could have 
reached Dreyfus’ and meet Erman as he says at half- 
past 5 and remain with him till 9, and both went 
to bed? And he says p. 172, “I put in right away for 
business with him. I would show him the papers in 
a few minutes afterwards—the warehouse receipts.” 
Even this fact is contradicted by Erman at p. 146, who 
says, “he did not immediately open the matter of 
business,” when Erman arrived; Erman repeats the 
denial three times. 

Again, on p. 182, Lehman Meyer asserts a deliberate 


untruth, when he swears that the notes he gave Er- 


man bore 8% from the time Erman gave him the 
money, @. e., the date of the transaction, because the 
notes at pp. 155-6, show interest was only to run after 
maturity. The fraudulent character of the transac- 
tion is disclosed by the extraordinary fact that the 
borrower has the $15,000 for 58 days without interest, 
while the lender pays him 8%.on $10,000 thereof 
for 75 days (pp. 182 and 156). 

Observe, your Honors, that even Erman is so obli- 
vious that he also testifies, p. 147, that “one interest 
stood off the other, and 1 only made a commission of 23 
per cent.,” while the documents offered by him, of his 
and Mever notes, prove this is not true. The trans- 
action being explained to him by Mr. Labatt, (p. 148), 
he admits the profit was $209, and not $575, by say- 
ing: “I don’t know whether you may be correct, but 
I was under an impression that his notes bore inter- 
est.” On p. 151, Erman exhibits a purpose to evade, 
in relation to a note of $15,000 of Dreyfus’. which he 
held at the time of the failure, and he shrunk from the 
cross-examination, because he foresaw that his non- 
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chalance on hearing of the “smash up and _ bursting, 
would not dovetail with such a pecuniary disaster, and 
might reflect on his ability to invest another $15,000 
with the son-in-law, Meyer, on unseen goods, so he en- 


deavors to pose as a disinterested, or secured creditor. 
He hies to Morgan City, and only came down be- 
cause his goods were attached, he experiences no in- 
terest to speak to Dreyfus, his host, whose wife was so 
ill, when he saw him (p. 139) next morning down 
town between 9 and 10 o’clock. He says: “I didn’t 
speak to him at all. I met him going across the P. 
QO. way, bnt I didn’t say anything to him,” while “all 
the world,” savs Meyer Weill, knew of the failure 
on Sunday and Monday, and that the goods.in Weill’s 
store came from Dreyfus’. Erman was the only ‘‘inno- 
cent abroad,” although he had just completed a loan 
of $15,000 on merchandise stored at midnight in 
Weill’s store, which came from Dreyfus’!! Another 
curious fact is that Meyer pretends that he had a de- 
tailed invoice (p. 190) dated October 27, 1883, specify- 
ing the number of cigars and the measure of every 
barrel of liquor, amounting to $19,927.87, and if true, 
why is it that on Monday no invoice was exhibited and 
no measure mentioned in the warehouse receipts to 
avoid the figuring as to the value of the goods? The 
answer is, the invoice was ante-dated and made out af- 
terwards. It also shows a great difference in the gal- 
lons of liquor, and brands and prices. Erman says, p. 
153: “He showed it to me after the goods were 
seized,” not before, and on p. 146, “it was easy to fig- 
ure up the value of such an invoice without data of 
brands, quality or quantity.” Such testimony is as 
worthless as it is absurd. No honest transaction was 
ever entered into by a merchant on the word of the 
borrower or such skeleton warehouse receipts. 
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The Record shows that Lehman Meyer was up all 
night on Saturday the 27th, and morning of the 28th, 
Sunday, following the floats and receiving the goods 
at the back of Weill’s store until interrupted by the 
police; and at daylight, when the police retired, he 
resumed the removal of more goods, till stopped by 
the Marshal at about 11 o’clock A.M. It is fairly pre- 
sumable he was on Sunday hard at work, verifying 
with Weill the packages and hoisting them up stairs 
and piling them in some order, preparatory to getting 
‘“ warehouse receipts.” 

Considering all these things, and that he was finan- 
cially “in asort of pinch, and needed money” (Erman’s 
Test. p. 146); was with Erman that night for four or 
five hours in Dreyfus’ house, is it probable that not 
a word passed between them of the remarkable events 
“known to all the world” of the night before, and the 
Sunday following, while trying to effect a loan on the 
goods so removed by him and so receipted for by Weill? 
Erman was told that the borrower was in a “ pinch, 
and needed money” (see p. 154), and vet he says 
‘“Mever exhibited no nervousness—not in the least” 
(p. 154). This pretended reticence and nonchalance 
on both sides are an insult to common intelligence to 
be taken as true. 

Connect these assurances with the statement that 
when this extraordinary transaction was made Erman 
was out of the country store business in Morgan City, 
and only carrying on the ice business (p. 155), and 
‘“was not in the liquor business at that time, made no 
investigation, saw no invoice, asked no questions,” 
and it becomes “ plene# probationes” in law, that he 
was particeps criminis in Meyer and Dreyfus’ fraud on 
complainants, as found by the Court, as to two out of 
the three defendants, and ought to have been adjudged 
equally culpable. 
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Erman contradicts himself upon the most impor- 
tant facts. On p. 18, he swears: “I first learned these 
goods were those removed from Joseph Dreyfus’ store 
on Monday morning, October 28th, 1883. My recol- 
lection is it was between 9 and 10 o’clock Monday 
morning when [I first heard that the goods pledged to 
me were the same goods which had been removed from 
Dreyfus’ store on Sunday, the preceding day. I heard 
that some had been removed during the day on Sunday,” 
and “there was a great deal of talk about it during 
Monday.” This was sworn to on July 2, 1884. Now,on 
May 15, 1885, p. 163, under cross-examination, Erman 
swears in answer to “‘Q. Did you hear nothing, then, 
on Monday morning, about the failure of Dreyfus? 
A. Nothing whatever. Q. He did not tell you? A. 
No, sir. Q. And your friends did not tell you? A. 
I did not see anybody else while I was in company 
with Meyer and, therefore, I did not see any other 
friends; I wish I had.” In the face of his confession, 
in his answer to interrogatories on p. 18, he says on 
p. lov: “If I had the slightest idea, or would have heard 
before, of the failure of Joseph Dreyfus, or if Mever 
would have come to me and said ‘I have got these 
goods,’ I would not have touched it, because I would 
have thought that he might have got these goods from 
Dreyfus;” yet with this knowledge, about 10 o’clock, 
and with his sagacity, he took no steps to stop the negZo- 
tiation of his checks, or of $10,000 represented by his 
two unnegotiated notes, and left the City with full 
knowledge of the failure, the removal, and the seizures 
affecting his interest and the title of Meyer. On p. 
142 he admits knowing the facts close on to 10 
o'clock A.M. at Lehman’s store, and contradicts him- 
self when he says he saw no friends on Monday to tell 
him of the failure of Drevfus, and heard nothing on 
Monday morning about the failure before 10 o'clock 
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(see p. 149); which was known to “all the world,” as 
Weill says, on Sunday and Monday. 

On p. 163, Erman says, Mever told him “I have got 
that much goods stored in Mr. Meyer Weill’s ware- 
house,’ and he asked no questions then or after- 
wards (p. 153) whence they came, or how they were 
paid for, as a prudent capitalist would have done in 
such a large transaction. Again, on p. 166, he swears, 
‘he never dreamed of the. goods coming from Mr. 
Dreyfus by any means,” although he had just sworn, 
on p. 149, that after he was on his wav (Monday), “it 
kind of struck me that he must have got it from 
Dreyfus;” and on p. 150, he consults a lawyer at Mor- 
gan City, without stating the facts, so as to get :an in- 
telligent reply, and he suppresses the truth so as to 
get improper advice about these two notes; and makes 
no investigation or inquiry after seeing the unre- 
ceipted invoice (p. 153) one week afterwards. 


JuDGE BoarMAN’s DEcIsIon. 
Reported in 26 Fed. R., No. 11, p. 825, April 20, 1886. 
Weiller and others ) 
Us. - In Equity. 
Dreyfus and others. | 

D. C. & L. L. Labatt, E. T. Florance, and Theard 
Bros., for complainants; and Singleton & Browne and 
M. Marks, for defendants. 

The proof in this ease shows that before Oct. 27th, 
1883, Drevfus lawfully owed Meyers, one of the de- 
fendants, his son-in-law, about $26,000. That Drey- 
fus was then insolvent and largely in debt, both of 
which facts were known to Meyers. That Dreyfus, on 
Oct. 27th, gave in payment to Meyers $20,000 worth 
of goods, making to him a conmtplete delivery of the 
same. That said goods were stored in a warehouse 


62 


for account of Meyers, to whom the warehouse receipts 
were given. That Meyers, not then insolvent, made a 
real pledge of the goods to Erman, one of the defend- 
ants, for $15,000; $4000 in cash and his two negoti- 
able notes for like sums, payable 60 and 90 days after 
date. The 60 day note was at once negotiated by 
Meyers, and the last one was paid by Erman at the 
Bank when it became due. That Erman was not at 
any time an interposed person to aid Dreyfus and 
Meyers, whatever their understandings and purposes 
may have been in making their transactions. That 
the goods, at the time they were pledged, were in the 
possession and ownership of Meyers, whatever may 
have been the rights of Dreyfus’ creditors upon them; 
and the pledge was entered into by himself and Mey- 
ers in good faith, and for a valuable consideration. 
That the giving in payment by Dreyfus to Meyers was 
not simulated, but a real transaction. 

In addition to this statement of facts, the record 
shows that certain suits, on the law side of this Court, 
were filed within the several days following the con- 
tract of pledge between Erman and Meyer. In these 
suits it was alleged that the transactions between 
Dreyfus and Meyers and Erman were simulated and 
in fraud of complainants, the creditors of Dreyfus. 
In the suit at law (Weiller vs. Dreyfus) Erman inter- 
vened, claiming the goods under the agreement of 
pledge. The issues growing out of Erman’s interven- 
tion were tried by a jury;. the Court in that case 
allowing only the matter of simulation or no simula- 
tion to be heard. 

The Court ruled that the issue as to whether the 
pledge was a real one, though fraudulent. could not 
be heard in an action at law. On the matter of sim- 
ulation the jury found for intervenor. After the trial 
of that issue and some days after the 90 day note had 
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been paid, the complainants filed this bill in equity, 
setting forth, as it does, that the pledge to Erman, 
though a real one, was in fraud of the rights of com- 
plainants, the injured creditors of Dreyfus, and prayed 
that the whole of the transactions between Dreyfus 
and Meyers and between Meyers and Erman be an- 
nulled and revoked and the goods fraudulently 
pledged be subjected to the claims of these com- 
plainants. 

On this statement of facts, which seem to be all that 
is necessary for the purposes of hearing and passing 
upon the issues in this case, the Court some days ago 
entered a decree for the complainants so far as their 
claim against Dreyfus and Meyers were concerned, 
but refused any relief as against Erman. The matter 
as to Erman is now being heard on a motion for a 
new hearing. 

The complainants, admitting for the sake of argu- 
ment, that this statement is sustained by the proof, 
contend that in equity they are entitled to relief as 
against Erman. They contend that the suits they filed 
on the law side of this Court immediately after the 
said several transactions between Dreyfus and Meyers, 
and between the latter and Erman, operated in law 
and in equity to charge Erman with notice that he 
could pay the two notes only at his peril; that pay- 
ment, if made by him after the petitions in those suits 
were served on him, as one of the parties charged 
therein, with aiding in the fraudulent schemes, would 
be against good conscience, and equitable dealing, and 
they say further, that notwithstanding the fact that 
he has or may have paid the two notes, he should be 
held liable to account to these complainants for the 
credit price of $10,000. This case, upon the facts as 
stated by the Court, must now be decided upon the 
matter of law so learnedly and earnestly presented by 
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the senior counsel for complainants, what effect in the 
way of legal notice to Erman should be given to the 
filing those suits at law? With what notice did the 
allegations in the petitions served on Erman charge 
him, and to what extent in law and in equity is he af- 
fected and bound by such notice? 

When the issues affecting Erman’s rights in and re- 
lations to the transactions which complainants now 
seek to avoid were tried, the Court held that an ac- 
tion to set aside the contract of pledge, on account of 
its being a mere simulation, could be tried only on the 
law side of this Court, that if the plaintiff sought to 
avoid the pledge contract as against them, because, 
though real, it was in fraud of Dreyfus’ cred- 
itors, the suit could be heard only in equity. 
The ruling of the Court made then I think is sus- 
tained by authority. In_ the suit at law, if only the 
charge that the contract of pledge was a mere simula- 
tion could be tried, ean it be said that he was charged 
with notice of anything beyond the fact that he had 
no right to the goods because his pledge was not a 
real contract but a mere simulation? The service of 
the petition on him was like saying to him “you must 
not pay those notes if your contract of pledge was in 
aid of the simulated transactions and schemes which 
we say Dreyfus entered into for the purpose of swind- 
ling his creditors, and that if you do pay them in aid 
of such simulated transactions, and they on the trial 
of these suits are proved up against you, the law will 
make vou pay the same amounts to us.” Under the 
doctrine of notice, contended for by complainants’ 
counsel, can it be said in law that Erman was charged 
to take notice of anything beyond that which could 
be passed on in the court from which the notice by 
way of the petitions emanated? It may be said that 
those suits at law set up or contained two causes for 
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avoiding the pledge made by Meyers to Erman: First, 
that it, the pledge contract, was a mere simulation, 
in fraud of plaintiffs, and should be set aside. Second, 
that granting the pledge contract was a real one, it 
was in fraud of Dreyfus’ creditors, and as to plaintiffs 
it should be revoked. 

But it is the settled practice in this Court that only 
the matter of simulation or no simulation could be 
tried in a suit at law, and the other matter could be 
tried only in an equity suit; it seems to follow, as a 
conclusion, that the suit operated as a legal notice to 
Erman that he would be called on only to defend him- 
self against the charges which could be tried and 
passed on in the trial of that suit. Erman knew that 
his contract with Meyers was not a simulation, as be- 
tween himself and Meyers, and he knew, or should 
have known, because it is the law, that the question 
as to whether it was a real, though fraudulent con- 
tract of pledge, could not be inguired into in the suit 
pending against him on the law side of the Court; and 
the effect of the notice, at most, could be only to say 
to him that he should not pay if the contract of pledge 
was a mere simulation. The plaintiffs in the several 
suits at law chose to proceed for relief in an action at 
law, and the result of the trial of the only issue which 
could be heard in those suits was that Erman’s con- 
tract was a real one, and not a simulation. After the 
last of the two notes had been paid by Erman, this 
bill in equity was filed. The complainants now pray 
for relief against Erman, because his contract with 
Meyers was not a simulation, as was contended for in 
the suits on the law side of the Court, but it was a real 
contract, which was entered into by Erman to aid 
Dreyfus and Meyers in their schemes to defraud Drey- 
fus’ creditors. If the notes were now outstanding 
against Erman, this bill, it being admitted that the 
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purpose of Dreyfus in giving the goods in payment tg 
Mevers was to defraud his creditors, might forbid Er- 
Mahl, EXCePt al his peril, Lo pay the notes, because in 
doing so he would be aiding in the perpetration and 
consummation of a fraud on these complainants. 

The property pledged to Erman consisted of such 
movable and perishable goods as are easily and fre- 
quently interchanged in the active pursuits of com- 
merece, 

Mevers’ possession and ownership of the eoods, 
whatever may have been the rights of Dreyfus’ injured 
creditors on them, was complete as against Drevfus. 
The giving ia payment to Mevers was not in itself a 
void contract. Drevfus intended to give, and did give 
the goods to Meyers for a lawful indebtedness to the 
latter, and the contract, as between them, was com- 
pleted when Erman became the pledgee of Meyers, and 
it could not be treated as asimulation by Dreyfus’ cred- 
itors, even if they had had a judgment against Drevfus, 
and jad pursued the goods while in Mevers’ posses- 
sion. But when the goods went out of Mevers’ posses- 
sion under a bona fide contract with Erman, no relief 
in an action at law eould be had against these defend- 
ants, and it would be carrying the law of notice too far 
to say that Erman can now be made to pay the two 
notes over again to any one. Motion for new hearing 
denied. The deerce is at )). 241. 
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SUPREME COURT OF THE UNITED STATES. 


IN EQUITY. 


No. 228. 


FREIBURG & WORKUM 
VETSUS 


JOS. DREYFUS Er At. 


To the Honorable the Ch ief Justice and Associate Judges 
of the Supreme Court. 

May it please your Honors: 

With profound respect and all due deference, plain- 
tiffs tender their praver for a reliearing of the above 
cause, on the following grounds: 

Ist. This Honorable Court. seems to have inadver- 
tently erred in its appreciation of the Codal provisions 
of Louisiana law and its settled jurisprudence in rela- 
tion to a “pledge” of movable property, which inexor- 
ably exacts “an act in writing, under private or 


public signature of pledgor and pledgee, containing 


reciprocal obligations, stating: Ist. Amount of the 
debt secured by the pledge; 2d. The species and 
nature of the thing given in pledge; and, 3d. “A state- 
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ment annexed thereto of its number, weight and 
measure, all of which must not be supported by 
parole testimony.” IS Duranton,.** Nautissement,” Arts. 
518,521; 1 Biret, 428; 352 An. 086; 14 An. 305; Jd 
An. 163; 96 U. 8S. 487; 22 An. 10(; 6 An. O01; 2 
An. La. R. 478. Appellee’s asserted pledge utterly 
fails to fulfil these essential requirements, and rests 
admittedly alone on L. Mever’s three notes containing 
a printed memorandum referring toa pledge which 
Is not produced, applicable only to “negotiable securi- 
ties” requiring no written act of pledge. Hence, the 
very words, “securities and transfer,” found therein, 
do not relate to “whiskey and cigars” pledged in the 
instant case, but these are embraced in the 2d para- 


graph of Article 5158, as movabies, which can only be 


pledged by act in writing. The words “act in 


writing’ in our Civil Law are used to exelude oral 
testimony. 

Tested by the textual provisions of Art. 5158, even 
if Ermann’s pledge had been reduced to writing and 
made in good faith, it was fatally defective because no 
statement was annexed giving “quantity,” “quality,” 
“weight” and “measure,” which are requisites equally 
essential to validity as ‘‘mention of debt,” “existence 
in writing,” or “good faith.” 

Plaintiffs refer to their original brief, pp. 8 to 17, 
for a review of our State jurisprudence, which is 
not even seriously disputed by our learned adver- 
saries. Our Supreme Court say, in 32 An. 588: 


“Defendant does not pretend to hold anything 
in the shape of a written pledge, but relies exclu- 
sively upon his four promissory notes and his 


attempted verbal explanation, evidently losing sight 


of our jurisprudence which has long settled that 
privileges are of strict right, and parties claiming 
under them must conform to the requirements of the 
law. It is required, in order to create a pledge, that 
the intention of the parties be reduced to writing; 
that the nature and amount of the debt to be secured 
be stated; that the object or objects or things pledged 
be described, so as easily to be identified; that actual (or 
constructive) delivery should accompany the act,when 
under private signature, and the instrument (7. e. the 
act) should exhibit the nature and extent of the rights 
and obligations of the contracting parties reciprocally.” 
DeBlois vs. Reiss, 32 An. 586. 

Thus vour Honors see that our Civil law, unlike the 
Common law, requires a separate, distinct and inde- 
pendent commutative contract to exist in writing oul- 
side of the obligation it is intended to secure; in other 
words, you must look into the act of pledge, to ascer- 
tain all the essential facts and see what obligation or 
debt it is intended to secure, but you are never to look 
into the obligation or promissory note to find the in- 
gredients of the pledge, such as the accompanying 
statement of nature, quality, number, weight and 
measure of the goods pledged. ‘The warehouse re- 
ceipts only dispense by symbolic delivery with the 


actual delivery mentioned in the Article cited, but 
cannot and does not supply the necessary identifica- 
tion provided for to prevent fraud and abuse. This 
decisive utterance of our present Supreme Court has 
not been c@nsidered maturely by your Honors, or, at 
least, it has mot been cited in the opinion and perhaps 
was overlooked by the Court. 

The casevfrom 15 An. 165, is cited approvingly 
therein, which your Honors cite to support an unwrit- 
ten pledge, or one established by parole, a construction 
rejected by our Supreme Court. The facts presented 
in that case are singularly identical with those asserted 
by Ermann, but Renshaw failed to establish a pledge 
in writing by his warehouse receipts and check for 
the amount, in the absence of a written stipulation. 

2d. The decision of this Honorable Court, with 
due deference seems to be in direct violation of Art. 
6142, Kh. C. C., which provides, that “any pledge of 
property by one whose ownership may be divested, 
cannot confer on the pledgee any further right than 
he had himself.” 2 La. 511, 518; 2 Mason, 239. 
The revocatory action of Louisiana is the “Lex Pauli- 
ana” of the Roman Law, and corresponds to the ancil- 
Jarv or dependent Bill in Chancery. It can reach the 
property in the possession of any defendant whose 
author's title is defeasible, whether in good or bad 
faith. The opinion pronounced concedes and decides, 
that Meyers title was voidable, and the decree actually 
avoids it, which is tantamount to declaring that the 
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property was Dreyfus’ and not Mever’s when it was 
pledged to Ermann. R.C. C. Art. 3143 says, ‘“‘to 
know whether the thing pledged belonged to the 
debtor (7. e. Meyer), reference must be had to the 
time when the pawn was made.” (Orig. Brief, p. 16). 

At the time of making Ermann’s asserted pledge, 
Mever, in consequence of the delivery to him by 
Dreyfus of the goods as a “dation en paiement,” had 
only the legal title, which was all he could pledge or 
transfer; but the equitable ownership asserted by 
plaintiffs in the ancillary Bill or revocatory action, 
was in Dreyfus, and the avoidance of the legal title 
removed the cloud and denuded Mever of all right to 
pledge it as owner to the prejudice of third parties, 
complaining in Equity. It was on account of the 
‘“Livraison reele,” or real delivery (see Art. 3125, Code 
1825) of the goods, that demanded the “revoeatory 
action” in the Federal Court, and not because the 
pledge was real. The Civil law never applies the 
words “real or unreal” to a pledge. It-iseither “a pledge 
or itis not.” As explained in the original brief, p. 
23, it is considered a real delivery when possession of 
movables is open, continuous and uninterrupted, and 
regulates the right of creditors, in disregarding or not 
the necessity for the revocatory action or one “en 
declaration de sim ulation,” which Injures the creditor. 
In other words, where no real delivery is perfected 
you may seize at once, without recourse to the revoca- 
tory action, to set aside the conveyance for fraud, but 
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p. 25, original brief, and especially 35 An. 335. 
We, therefore, submit that the opinion holds that 
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the property when pledged belonged to Drevfus, our 
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debtor, and not to Meyer, through whom Ermann 
claims title as pledgor, and true substantial justice 
clearly demands a reversal, and not an affirmance of 
the decree against Ermann, with all due respect. 

This Honorable Court concedes that Mever’s title 
was voidable and it must logically follow that Art. 
3142, R. C. C. should be decisive of the case in plain- 
tiffs’ favor, otherwise the anomaly is presented that a 
man can give to another a better title than he himself 
has, in contravention of the axiomatic principles of 
the Civil and Common law “nemo plus alius transferre, 
etc., and non dat qui non habet.” See 11 L. R. 52%. 
Whatever title Mever had was pledged to Ermann but 
“cum onere.’ Itis elementary that the sale or pledge 
of another’s property is null and void and «a fortiors 


much more so when it isa part of a conspiracy or 
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fraud to hinder and delay honest creditors, to screen 
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sd. Plaintiffs submit that the Court errs in hold- 
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ing that Ermann parted with the $15,000 in good 
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faith, so far as the two notes of $5000 each are con- 
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cerned, which he paid, with full knowledge of Mever's 
voidable title and after he had complained to him of 
the “scrape or trouble “(Trans. p. 150) he, Mever, had 
got him into, and that. this deliberate imprudence vi- 
olated the golden rule’ embodied in Art. 1960, R. C. 
C., which lies at the foundation of Equity Jurispru- 
dence, viz: “No one should enrich himself at the 
expense of another or do unto others what he would 
not wish done unto him.” It was his duty to have 
withheld pavment of these $10,000, the notes for 
which were never negotiated and diminished thereby 
the probable loss to honest creditors. Krmann’s lia- 
bility to payment over again is the result of his eul- 
pable indifference and lack of ordinary prudence and 
not attributable to plaintiffs’ laches or lack of warning 
in time to have prevented the loss. Ermann deliber- 
ately took the risk that Meyer's questionable title was 
absolute and could not be divested, and it seems illog- 
ical, that when Mever’s legal title yields to the equi- 
table title of Dreyfus, he can hold the property of 
Dreyfus under a pledge from Dreyfus’ fraudulent 
vendee, as a Quast honda fil purchaser, d. é. pledgee 
from the latter. The enlightened jurisprudence of 
this and other courts have held differently. See au- 
thorities, original brief, pp. 40, 41 to 46; 2d vol., ch. 
Kent, p. 532 (4th ed.) Ermann had full notice. See 
p. 24, original brief. 

4th. Your Honors say, “that notwithstanding 
Meyer’s title was voidable, until so set aside, the title 
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being in Meyer, he could create a valid pledge in favor 
of a bona fide party.” This may be the rule under the 
common law, but it is expressly otherwise provided 
by Art. 3142, R.C.C., which savs, “any pkdge of 
property, by one whose ownership may be divested, can- 
not confer on the pledgee any further right than he had 
himself.” As this question depends on the local Juris- 
prudence of the State of Louisiana, interpreted by 
its highest tribunals, and not on Common law, it is 
submitted that the decree pronounced is an apparent 
departure from the settled custom of this Court in 
dealing with contestations from Louisiana and Statute 
laws of other States, with due deference and respect. 
This Honorable Court has always carefully respected 
and enforced the Civil law of Louisiana in conformity 
with the settled jurisprudence of its highest tribunals, 
unless controlled by federal jurisprudence, or its or- 
ganic or congressional legislation, and has always en- 
deavored to harmonize its opinions by that standard. 

This Honorable Court, erroneously, we think, re- 
gards Ermann as an innocent third party, notwith- 
standing the Reeord teems with abundant evidence 
of his knowledge of and complicity in the fraud and 
failure of Dreyfus and Meyer in whose house he was 
an inmate at the time of the explosion of their com- 
mercial and social honor, and which was known to 
“all the world,” before the intended pledge was con- 
cocted on Monday, 28th October, 1888. 35 An. 842. 


Sth. The law of Louisiana and numerous decisions, 
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recognize two kinds of pledge, one permitting negotia- 
ble instruments, stocks, bonds and money, obliga- 
tions, ete., to be pledged by mere delivery and without 
anv written act, the other pledge is of all other mov- 
able property with the express provision that the 
pledge must be evidenced by an “act” in writing, 
public or private, containing certain ingredients, 
without which it confers no privilege against third 
parties, whether in good or bad farth. These essential 
ingredients are: Ist. It must be an “act in writing,” 
signed by the contracting parties and with reciprocal 
obligations. 2d. It must state the amount of the 
debt, it is intended to secure. 3d. The species and 
nature of the thing given in pledge. ‘4th. “A state- 
ment annexed to the pledge of the number, weight 
and measure, quality and quantity, and lastly this 
act must accompany actual or constructive delivery 
by warehouse receipts. These requisites being sacra- 
mental and not formalities to constitute a valid pledge 
against third parties, whether in good or bad faith. 
R. C. C, 3158; 14 An. 378; 15 An. 165; 6 An. Off; Sa 
An. 586; Ist Biret, 428, and 18 Duranton Nautise- 
ment, 518 and 521. It is incontestible that the prop- 
erty claimed by Ermann falls within the second class, 
and he presents no written act whatever containing 
these essentials, and relies entirely on being within 
the first-class of pledges, which refers only to negoti- 


able securities, that may be pledged by mere de- 


livery requiring no written act to confer a_ privilege. 
See 32 An. 586, and numerous authorities in brief. 
Cater vs. Merrill is not an authority for, but clearly 
against the pretensions of Ermann. It decides that 
the specifications in 2d paragraph of Art. 3158 are 
essentials and not formalities. It decides that although 
Mager held an instrument or “act in writing,” was in 
good faith and parted with his money, vet as no debt 
was mentioned to support the pledge, it was fatal. In 


the instant ease. even if the three separate notes 
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of $5000 each supply or establish the amount of the 


debt, still there is no written independent instrument 


te a me 


of pledge, as in the Cater case, to. support the claim 
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for that purpose is and should be regarded as a stipu- 
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notes, bonds, ete., and not to the pledge of other mov- 
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up,” applicable to dailv fluctuations of a stock ex- 


change, pledged under the Ist paragraph of Art. 3158, 
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and not to articles having staple values in commerce. 
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This stipulation is to fix the time when the capitalist 
might protect himself or his customer against loss, 
and should not be confounded with the “reciprocal 
obligations” and stipulations in the “act of pledge” 
required by the 2d paragraph of the Code and the au- 
thorities cited. liven Judge Merrick. who dissented 


in the Cater case, urged that a separate instrument 
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ze. “was essential to secure the amount of promissory 
notes,’ in framing a pledge, without mention of the 


‘ly debt. See 14 An. p. 3580. This is the proposition for 
at which plaintiffs contend: “Where parties have woven 
re f a web of fraud, it is no part of the duty of courts of 
rh) justice to unravel the threads so as to separate the 
in | sound from the unsound.’ 

bt | A re-examination of the vital question, as to exist- 
In | ence of an act in writing constituting a pledge, will 
es | show nothing more than an intention to pledge, and 
re a reference to an unexecuted pledge, precisely within 
nt | the rule laid down by Justice Bradley in Cavaroe 
m vs. Casey, that an “attempt or agreement to pledge 
n | confers no privilege.” 

ma" | 6th. The warehouse receipts do not supply the 
S, | prescribed statement as to quantity, quality, weight 
\- | or measure, and simply dispense with actual delivery 
ir : which was essential under the ancient jurisprudence 
at in France and Louisiana. They do not supply “the 
* reciprocal obligations signed by the contracting par- 
4 ties. The three notes are signed bv Mever alone, 
eC. and the pretended pledge he refe rs to in his obliga- 
st tions is not the “act in writing” preseribed by the 
S, Civil Code, as interpreted by the unform decisions of 
il our Supreme Court from its earliest creation. This 
ts solemnity Is as Indispensable as the requirements for 
“ an act of sale or mortgage of real estate. 

d A note stipulating that it is secured by mortgage, 


confers no lien unless supported by an independent 
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and separate act, under our jurisprudence. O. C. ©. 
3212: R. C. C. 3306: 7 Wall. 650. 

th. Plaintiffs submit that the evidence establishes 
the insolvency, fraud and conspiracy of Dreyfus and 
Mever, and the actions, intimaey, conduct and tes- 
timony of Ermann abundantly show he was fully 
cognizant therewith and lent himself to them to 
aid and perfect the scheme of Dreyfus to cover up his 
property and screen it from his honest ereditors, or 
to confer preferences upon his son-in-law, Meyer, in 
violation of their common pledge. That the notes, 
the invoice, the warehouse receipts and the checks 
were undoubtedly antedated, so as to appear to have 
been made an hour or two before the seizures 
of Weiller, Hoffheimer, plaintiffs, Dubois and others 
on the 29th and 30th October, 1883. This is the 
only way to reconcile the extraordinary conflict 
of testimony of Weil and Meyer, the prolonged 
delay in collecting the checks three to five days 
after they were dated, the failure to assert own 
ownership by Meyer, and the ignorance of Weill as to 
whose goods were in his store, the delay of eight davs 
before Ermann asserts his pledge, and other gross 
falsehoods. pointed out in argument and brief. 

[It would be a grievous condition of litigation if this 
Honorable Court should embrace and perpetuate a 
rule of construction in conflict with the textual pro- 
visions of the Civil Code and the jurisprudence of the 
Supreme Court of the State. It would establish two 


different modes of construction of identical mereantile 
contracts within the same judicial territory. “‘Jisera 
est servitus, ubi jus est aut vagum, aul incertum, aut 
ancognitum. There should not be one law at Athens 
and another at Rome, if it can be avoided. 

We appreciate the reluctance with which this’ 
august Court of last resort looks back on opinions 
once pronounced against litigants who seek to avert 
their finality, or to dispute the principles on which 
thev are based; but as we are not all infallible, we 
trust that our application will not be deemed the 
result of captious dissent, but made in all conscien- 
tious sincerity as an officer of this illustrious tribunal, 
upon a question peculiar to the jurisprudence of our 
Civil law, perhaps not so clearly presented at the 
trial, as it should have been. 

Jaintiffs confidently rely upon these pivotal points 
when reconsidered by your Honors in the light of our 
special and peculiar jurisprudence to. obtain a rehear- 
ing and reargument of this important case. 

Respectfully submitted, 
D. C. LABATT, 
OF Counsel for Plaintiffs. 
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SUPREME COURT OF THE UNITED STATES. 


No. 228. 


J. FREIBURG Ev Aux. 
reTSIS 


J. DREYFUS Et At. 


PLAINTIFF'S SUPPLEMENTAL BRIEF IN REPLY. 


Certain inaccuracies, imbedded in illogical conclu- 
sions, impose upon plaintiff a short reply to appellee’s 
brief. On page 3 he asserts that the 2d November 
was the date of filing plaintiff's petition, whereas it 
was on the 30th October, because our practice permits 
conservative process to issue 24 hours before filing 
petition. Again, the brief indicates by its caption that 
Joseph Dreyfus, Lehman Meyer and A. Ermann, are 
all appellees, whereas the Record discloses that the 
decree appealed from is final and irrevocable in plain- 
tiff’s favor against the two first named, and is only 
appealed from as to Ermann, who is sole appellee. 


Now, when appellee, not plaintiff, as recklessly stated 


on page 12, on April 7, 1886, insisted on a judgment 


at law, after a decree in equity, adjusting every issue 
involved and not suspended by a supersedeas bond, he 
was not only violating order of Court originally entered 
to suspend proceedings until the equity ease was con- 
eluded, but was utterly unmindful that there was any 
“hereafter” or a Supreme Court that administers sub- 
stantial justice. In the face of the fact that two vears 
before he had bonded the 29 barrels of whisky se- 
questered, had sold them, }). 155. and accounted for the 
proceeds before the Master more than a month before, 
he seeks a judgment directing plaintiff todeliver to him 
these 29 barrels of w hisky which were delivered to him 
In ISS4 (}). GS), and represented by intervenor’s bond 
which has never been eancelled, and is in foree to this 
day. No waiver of a jurv bv plaintiff abridged the 
status of the litigation, the rights of parties, or rescinded 
the order of court which remitted the issues to the 
equity side, to abide a final result, only to be concluded 
by this appeal. 

The judgment of 7th April was brutum fulmen, im- 
possible to execute, irregular, because the whole case 
should have been fixed and tried, if tried at all. as our 
practice directs, and was mere surplusage, taken in 
Violation of an unresecinded order of court, staving 
proceedings until the equity suit should be concluded, 
not * disposed Pag es in appellee's motion Ot) }). 4, 
Trans. Plaintiff’s waiverof a jurv was a mere courtesy 
to counsel and court for one particular purpose only, 


and hath this “ extent. no more.” It would bea novel 


view of administering ‘“‘substantial and impartial jus- 
tice,” cis intended by the doetrines of Krippendortf Vs. 
Hyde, to sav it was an acquiescence or waiver of the 
sacred right of appeal in equity, or a writ of error, in 
the suit at law. 

The circumstances which bring us here, attest the 
non-conclusion of the equity suit, and expose ap- 
pellee’s fallacies on that point. Appellee insists that 
because 46 days elapsed before our appeal, it Was an 
acquiescence in the finality of the decree, to which we 
reply that the statute allows us 2 vears to deliberate 
and determine this privilege. In this ease it was 
promptly exercised, considering the absence of plain- 
tiffs in Ohio, proper consideration of their legal rights 
before incurring enormous costs of appeal and time to 
procure a proper bond, on the 12th April, 1886, only 
» davs after appellee presume Lo represent the equity 
suit cS coneluded or disposed of, Appellee's able 
counsel submits no authority to support this novel 
proposition, because there Is none, 

Another inaccuracy on p. 12, defendant's brief, which 
savs: “It was of their own accord, by their own 
agreement, that the case on the law side was taken 
up and tried without ajury.” With due deference, 
this reckless assertion is unsupported by the record 
and improbable. What interest had plaintiff who 
wis preparing Lo appeal, lo try the ease on the law 
side 47 davs after the decree in equity was ren- 
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dered against him, which he was preparing to ap- 
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peal from, and did so 5 days after? Especially in the 
face of his protest before the master (Supp. Trans. p. 3). 

It is inconceivable, preposterous and absurd to say 
it, “was of their own accord,” ete., and the motion on 
p. 64, in Jacoby vs. Dreyfus, shows whose interest it 
seemed to be, although no such motion is found in the 
record as to that of plaintiff's case at law, fixing it for 
trial. 

We submit that nothing done by counsel, Court or 
jury at law, after the decree in equity, can interfere 
with the right of appeal and reversal. If reversed, 
defendant will be obliged to disgorge the proceeds of 
property, over which he had no pledge in writing, 
possession thereof, having been obtained through 
fraud, and held by falsehood. In that event there 
will be no necessity to annul this judgment at law, 
to obtain an execution of the decree of this Hon- 
orable Court. xr necessitate the judgment at law 
would be “coram non judice.”’ (See Transcript, p. 
153, and Supplemental Transcript, indorsed.) — It 
is true, that no judgment at law has vet been ren- 
dered in the ease No. 10,578, but the proof of in- 
debtedness was sufficiently exhibited in equity to ob- 
tain a final judgment which was never appealed from. 
Indeed, the pleadings show plaintiff's debt was undis- 
puted, defendant Dreyfus only pleading it was prema- 
ture, having become due on 2d November, 1883, a few 
days after suit was brought (see Trans. p. 76). This 


exception was considered an answer and treated as 


o 


a confession of the debt by Judge Boarman. » We sub- 
mit that the right of appeal will not be taken away or 
destroyed by such a flimsy inference, asthe waiver of 
a jury trial, which could not be successfully resisted 
on legal grounds, so long .as an appeal will lie to re- 
verse a decree, be it suspensive or devolutive, as we 
sav in the civil law, because “nemo facile presumitur 
donare.” Asin Kripendorff vs. Hyde, 110 U. 8. 285, 
and that class of cases, plaintiff's bill “is altogether 
ancillary to the principal action at law, in which the 
attachment issued, and should be regarded as merely 
& petition in that cause, or dependent upon it, and 
connected with it as a petition pro interesse suo, or of 
intervention in an equity, suit or admiralty suit, 
asserting a claim to property or fund in Court, the 
subject of the litigation which, owing to the peculiar 
relations between the Courts of the States of the 
United States, is a necessary resort to prevent a fail- 
ure of. justice, and furnishes in such eases a certain, 
adequate and complete remedy againsttnjurious abuses 
of the process of the Court by supplying a means in 
the principal suit of trying the title to property in the 
custody of the law.” Andon p. 287: “In whatever 
form, however, the remedy is administered, whether 
according to a procedure in eqtity or at law, the 
right of parties will be preserved and protected against 
judicial error, and the final decree or judgment will 
be reviewable by appeal or writ of error, according to 


the nature of the case.” 


- 


Now, the ‘‘right of property” was decided in the 
equity case and could not be decided on the law side 
and to correct and protect against judicial error, plain- 
tiff’s right of appeal seems indisputable. 

Defendant’s first proposition insists that the Court 
at law disposed of the question as to the “form” of 
the alleged pledge, and is not now open to discussion. 
We dispute this, because our pleadings alleged that 
there was no pledge in any “ form,” and if there were; 
it was fraudulent and simulated, and interyvenor’s ob- 
jection to jurisdiction pretermitted this issue to the 
equity side of the Court in the Weiller case, and the 
further proceedings were to await the ultimate con- 
clusion in Chancery. If the Court at law ever passed 
on the “form” of a pledge that does not exist in writ- 
ing, it was a “judicial error,” recognizing a shadow 
for substance, to be corrected by this appeal upon the 
Reeord. 

The 2d proposition is destitute of merit, because it 
is asserted, that a waiver of a jury Is.a watver of ap- 
peal or acquiescence in a judgment, which the Court 
had no right to render, before the conclusion of the 
equity suit. Ka nih il. nih il fit. | 

To the 3d proposition, we reply, that intervenor and 
appellee cannot dispute the presumption, that ample 
evidence of the undisputed indebtedness was before 
the Chancellor. He is not the champion of Dreyfus 
and Meyer, who have never appealed or disputed the 
debt, but, on the contrary, confessed it by the excep- 
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tion of prematurity only. Besides, full proof was 
made on 18th February, 1884; but as counsel for 
Drevfus repudiated his associate and partner's waiver 
of a jury, the case was opened and still pends, and the 
judgment in Chancery rendered it idle to increase the 
costs of transcript by the offer of cumulative and 
irrelevant testimony. The debt of plaintiff being un- 
disputed, was within the ease of 17 Wallace, 521. 

The appellee calls attention to the decree, which 
gives judgment tn solido against Meyer and Dreyfus 
for $18,901.40, with legal interest, as set forth in the 
qudgment at law, with costs, and adds, ** that no such 
judgment at law appears of record on the law side.” 

[It is evident that the Judge below had before him 
and referred to the judgment of 18th February, mod- 
ified by a more accurate statement of the exact lia- 
bility, and was not concerned to investigate whether 
it had been opened or not. At any rate, it 1s de min- 
ims, and confirms plaintiff's analvsis of the absence 
of familiarity with the pleadings in the cause, which 
misled the learned Judge below to render the decree 
complained of. 

The 4th proposition involves the sole issue in the 
cause: Ermann’s innocence!! It is arged that their 
‘answers are evidence against plaintiffs, to be over- 
come by two witnesses, or one witness with corrobo- 
rating circumstances.” This is perhaps true; but how 
is it when those answers are shown to be false out of 


the mouths of those witnesses themselves? How is it 


§ 


when they swear to facts improbable or impossible to 
be believed, establishing the fraud complained of? 
Tne defendant’s brief, at p. 17, savs: “One very 
patent fact in support of the good faith of Ermann is, 
that when he learned by telegraph that the goods 
pledged to him had been seized, he hired a locomotive, 
for which he paid $150, and came back to New Or- 
leans as fast as steam could move him.” We are 
obliged to defendant’s counsel for the assertion that his 
client paid $1.50 per mile for a locomotive, on hearing 
“thatthe goods pledged to him were seized ;” and we ask, 
how this fact could have been the cause of his swift and 
expensive trip, when he swears on p. 18: “I first 
heard that the goods pledged to me were the same 
goods which had been removed from Dreyfus’ store 
on Sunday, the preceding day, between 9 and 10 
o'clock, and there was a great deal of talk about it 
during Monday.” Yet, with this knowledge, he takes 
the 12 o’elock ear for Morgan City, to be informed of 
what he must have known, to-wit., the seizure of those 
identical goods by the Marshal on Monday morning 
before 11 o'clock, A. M., by town-talk and the news- 
papers. The telegram was sent on Tuesday the 30th, 


or Wednesday the $SIst, to “come down immediately, 


something serious.” Now. this did hot refer to the 


seizures, because they were made on the 29th, two or 
three days before, and Ermann would have been noti- 
fied much earlier than Wednesday the 3lst, if he had 
not known this fact when he left; but this dispatch re- 
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ferred to the failure of Drevfus to settle with his ered- 
itors at 40 cents, 12, 18 and 24 months, on the dollar 
(Wm. Stern’s testimony, p. 59), and it became neces- 
sary to coneoct a pretended pledge to him, and to 
untedate it so that it would outflank the seizures by 
one-half or an hour's time. If Ermann had had the 
pledge On Monday morning on the goods he heard at 
10 o'clock had been removed from Dreyfus’ store, 
is it credible he would have left the City, utterly 


uneoncerned, Lo Lo back home and Wait to be sum- 


moned to New Orleans, by news of seizures two days 


old and published as sensational and current inform- 
ation, a fact well known to him on Monday? 

Weill, on page 215, swears that he believes it was on 
Monday (29th), the next day after the receipt was given, 
and Ermann said “ these goods I have loaned money 
on.” See also p. 222. If this occurred, it must have 
been after the seizure, because Weill swears, p. 222, 
‘ | believe it was on Monday afterwards,” and he told 
him to get a lawyer, and recommended Singleton & 
Browne. Again, p 
Krmann knew of the seizures. “ He knew they were 
seized, without telling him.” In the face of this testi- 
mony from their own witnesses, your Honors cannot 
believe he came to town on a locomotive because he 
learned by telegraph for the first time’ what he 1: 
proven to have known two or three days before his 
flying trip. Where have appellants fallen into error, 


when your own witness testifies to the seizures on 
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29th, 30th and 31st, before Singleton & Browne were 
retained by appellee? How ean it be reconciled with 
human nature, that Ermann had a valid pledge on 
Monday morning for $15,000, and with knowledge of 
the seizures of the goods pledged should not have 
stopped his checks or the negotiation of his notes, 
especially as they were not presented or paid at the 
banks for four or five days after it is pretended they 
were dated? See Trans. p. 134, check paid November 
3d, 1883, and November Ist, 1883, and one of the 


notes never negotiated. Ermann was in ample time 


to stop payment of his checks, even after his flying. 


trip of October 31st, which he pretends first told him 
of the seizures.’ Any effort to do so would have been 
successful; but none were taken. 

Now, take Mever’s testimony on p. 183, where he 
swears he paid Ermann on Monday morning, at his 
store, $375 in cash, “after 1 got the money on these 
warehouse receipts,” and test his trath and veracity 
by the fact that the checks were not paid by the 
bank till November Ist and 3d,and one of these notes 
Was never negotiated and the other was collected by 
a pavee, who did not protest it but held it till the 29th 
January, 1884, due 2d January. As to the check for 
$2500 on State National Bank, it was paid November 
Ist, 1885, to L. Mever, and it could not have been 
true that he paid the $375 to Ermann “ after he got 
the money on these warehouse receipts’ on October 


29th. As to the other check. it was negotiated about 
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the 2d November, and paid the 3d, as merchants do not 
fail to use, or present, or deposit for collection checks 
five days after they are payable, p. 134. How can 
appellee explain, that notwithstanding his locomotive 
haste to reach town on Tuesday or Wednesday, 30th 
and $list, to protect his pledge, it was five or six days 
after, before he appeared in Court to assert it, @. e., No- 
vember 6th? See Trans. p. 122. Defendant says the 
Court is asked to presume that the checks were not 
used, nor the notes, prior to Ermann’s learning that 


‘these pledged goods came from Dreyfus’ store. Plain- 


tiffs make no such request, thev only sav the reeord 
and the facts show Ermann was in ample time, if the 
business were an honest one, to have annulled the 
transaction, stopped his checks and the negotiation 
or payment of his two notes, and averted possible 
loss to honest ereditors, and that his failure to do 
either, while there was ample time, speaks trumpet- 
tongued against his assumed “innocence,” and estab- 
lishes culpable imprudence amounting to fraud in 
equitv. Mever, who was so “ pinched for money,” 
would not have kept in his pocket the check for 
$2500, collected in person on Ist November, dated 
October 29th, at least three davs’ old, if it had really 
existed the day it is dated, and would not have sworn 
he collected the checks on Monday, 29th, before kr- 
mann left town, if he had remembered that the check 
showed it was paid to him two days afterwards on his 


endorsement. 


IZ 


To conclude, defendants counsel does not eontest 
plaintiff's statement that our law requires a contract 
of pledge to be tn writing, under the Civil Code, but 
rests his client's cuse entirely on a“ printed clause ~ 
In} promissory notes, referring the existence of a 
pledge, which is not produced ‘its absence accounted 
for, supported only by illegal oral testimony. The sig- 
nature of L. Meyer, as payee, and A. Ermann, as en- 
dorser, cannot be evolved to create the mutual con- 
tract in writing, with reciprocal obligations, and con- 
taining the essential ingredients required to establish 


a valid pledge as against third persons, 


All which is respectfully submitted. 
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In order that the Court may fully understand the 
matters involved in this cause, a full statement of the 
pleadings, between the same parties, on the Law side 
of the Court, is necessary, because the bill filed herein 
-is, and is declared to be, “ ancillary and dependent and 
‘intended to aid” appellants’ “ suit at law, and to re- 
‘move clouds upon said property placed thereon by 
“the fraud and collusion of the defendants, and to 
‘ promote substantial justice.” | 

On the 3ist October, 1885, Freiburg & Workum, of 
Ohio, filed a petition on the Law side of the Circuit Court 


7, 4s" - 
ad 


TS er OLS ee ‘n% . 
ad » GT ate se Eo wR 


a 


eS Ee 


of the United States. for the Eastern District of Louis- 
iana, wherein they alleged that Joseph Dreyfus, of 
New Orleans, was indebted to them in the sum of 
$19,000, with 5 per cent. interest from judicial de- 
mand, and further alleging, that as vendors they had 
a lien on certain whisky ard liquors, still in Dreyfus’ 
possession, and asked that it might be sequestered. 
Tr. pp. Go. GG. : | 

The writ was issued, and the marshal seized and 
took into his possession, as the property of Joseph 
Drevfus, 29 barrels of whiskv (not in Dreyfus’ store, 
but) in the warehouse of Mever Weill & Co., No. 54 
Decatur street, New Orleans. Tr. p. GS. 

Qn the 6th of November, 1885, Abraham Ermann, 
appellee herein, filed in said suit, what is known under 
the Louisiana (‘ode of Practice as a petition of inter- 
vention and third apposition, wherein and whereby he 


set forth. that on the 20th October, ISS3. he advanced 


and loaned to one, Lehman Mever, $15,000, evidenced 


’ 


by three notes of Mever, each for Si WO, and that said 
Mever — by a clause in each of said notes, and the en- 
‘“ dorsements of certain warehouse receipts (five in 
‘ number). and delivery of the same” to bim, * pledged 
‘the said 29 barrels of Whiskv With oa quantity of 
‘other goods and merehandise’ to him. 

That the advances, notes and pledge were “made in 
eood faith and prior to the seizure.” 

That under the law, he (Ermann) was entitled to 


bond the whisky, and praved, that “he be declared 


** 


“ the lawful pledgee of the 29 barrels of whisky, that 


it might be delivered to him as such, and that the 


pape writ of sequestration be dissolved.” Tr. p. 70; Ware- 
house Receipts, Tr. pp. 13, 26. 
ol 


On the 13th Novem! 


‘ 


er, 1885, Freiburg & Workum 


- filed their answer to Ermann’s petition of interven- 
tion and third opposition, wherein thev substantially 
averred the matters set forth in their Bill filed subse- 
quently, to-wit., Mareh 14th, 1Ss4. 

, Thev specially denied in this answer, that Ermann 
held any validact of pledae ana alleged “thatthe ware- 
house receipts and pledge were null, void and similated.”’ 

That Ermann was not ‘a pledgee in good faith or an 
| innocent third party,” and concluded with the praver 
a that “the pretended pledge be declared simulated, 
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null and void, and for judgment with hen and privi- 
“ lege on the property sequestered Tr. }>}). i4, 76. 

Drevfus did not answer, and on the [8th February, 
IS84.a judgment was rendered against him in favor 
of Freiburg & Workum, for $19,000 with 5 per cent. 
interest, from the 2d November, 1883. the date on 
which the petition appears to have been filed. — Tr. 
pp. 76, 77. 


Which judgment was set aside on the 17th Mareh, 
ISS84. on motion of 


7 . 
Ol their 


ir counsel (Tr. p. 78), and no 
judgment appears in this record to have been taken 


against Drevfus thereafter at all. 


()n the trialof the pe tition of intervention and third 
opposition of A. Ermann. after Ermann had intro- 
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duced evidence to show that the transfer and pledge 
to him by Mever of the goods in question were real 
and not simulated, his counsel objected to the intro- 
duction of evidence tending to prove that the transfer 
of the goods and pledge were fraudulent and collusive, 
on the ground that the issue as to the fraudulent and 
collusive nature of said transfer and pledge, could not 
be tried or inquired into in said proceedings, and that 
a direct action was necessary to declare their nullity, 
which objection the Court sustained, and excluded 
the testimony on tne further ground, that the Circuit 
Court sitting as a Court of Law was Incompetent to 
pass upon the question of fraud and collusion. See 
Tr. p.50. Supplemental Bill. Weiller et al. vs. Drevfus. 

In the meantime. a Bill had been filed on the 
Equity side (March 14, 1884) in aid of the sult at 
Law, and “as ancillary” thereto. Tr. pp. 4 and 28-31. 

And the Court on the Law side ordered “that the 
cause stand adjourned until the eause on the Equity 
side of this Court can be concluded.” See Supple- ‘ 
mental Tr. p. 1. 

The Equity cause was proceeded with, and argued 
and submitted on the 2d and 3d December, 1885, and 
a decree rendered on the 20th February, 1886, recog- 
nizing the validity of the pledges to Ermann, and 
that he was in good faith. Tr. pp. 241-2. And on 


the 7th April, 1886, nearly two months after the de- 


cree on the equity side had been rendered, ana be- 


r 
«) 


fore any appeal in the Equity cause had been asked 
for or granted, and the appeal was taken. Tr. p. 

This Court will find (Tr. pp. @S-«9) the following 
proceedings on the Law side of the Cireuit Court in 
the law case, which had been “adjourned until the 
cause on the Equity side can be concluded.” (See Sup- 
plemental Tr. p. 1). 
Freiburg & Workum 

Vs. 
Joseph Drevfus. 


No. 10.378. 
| U.S. Cireuit Court. 


wet parties having filed a stipulation Wwalving the 
‘intervention of a jury, and submitted the cause to 
* the Court upon the issues of fact as well as of law, and 
‘the Court having considered the evidenee, and being 
‘* fully advised in the premises,” rendered a judgment, 
and decreed that Ermann was “the lawful pledgee of 
the 29 barrels of whisky,” ordered it to be delivered to 
him, and dissolved Freiburg & Workum’s writ of 


sequestration, with COsts ‘Trans. pp it. and 7. 


ANALYSIS oF THE Equity PLEADINGS. 
Plaintiffs alleged that thev had instituted a suit 
at Law (No. 10,578), against Joseph Drevfus for 
S19 000. 

That they had Sf quest red 29 harrels of whisky, Or) 
which they claimed the vendor's len—that Dreyfus 
was Insolvent, and fraudulently removing and con- 
cealing large quantities of his goods in the night time. 


That A. Ermann, in said Law suit, sets up a pre- 
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tended pledge, made to him by Lehman Mever, a pre- 
tended vendee of Dreyfus, and that both are fraudu- 
lent, illegal and unjust. 

a That Lehman \Mever’s purchase of said eoods 
from Dreyfus was with knowledge of Drevfus’ insol- 
vency, and, therefore, fraudulent, null and void. 

3. That Mever, after this pretended and fraudulent 
sale, pretended tO pledge these eoods to Abraham 
Ermann for $15,000, which was fraudulent and void, 
as both Lekawan and Mever knew of Drevfus’ insolv- 
eney, and that rman lent himself mala fide to earry 
out the scheme and collusion of Drevfus and Mever. 

gy That the delivery Of said a hixky to Mever by 
Drevfus was surreptitious, and to effect a fraud, and 
did not destroy Drevfus’ title or possession, and that 
the pretended sale and pledge were a cloud upon 
Drevfus’ title. 

» That all the acts, doings and pretenses of the 
defendants were illegal, fraudulent. nulland void: that 
Mever could not transfer any better titie than le had, 
and that the source of Ermann’s title was corrupt. 

6. That the defendants fraudulently and coliu- 
sively combined to make said fraudulent and ilegal 
sale and pledge, in order to screen said merchandise 
from Dre {us ereditors. 

(. That Drevfus is and was hopelessly insolvent, 
and if said fraud was consummated, the plaintiffs 
were remediless, and that they had no remedy at Law, 
and that “the Bill mn Hquity is ancillary and dep nde ut 


vi and rntended to aid your orators suit at Law, and Te- 

moved the cloud mpor said prope ty placed thereon by 
‘the fraud and collusion of the defendants.” (Italies 
ours). 

Then follows a praver for an injunction to prevent 
the sale of the propertyv— ind the defendants were re- 
quired to answer under oath certain interrogatories 
propounded to A. Ermann and Lehman Mever. And 
that the transfer, sale and pledge, be declared null 
and void and of no effect, as being a fraudulent pre- 
ference elven to one ereditor over another, and pro- 
hibited by the laws of Louisiana. Tr. pp. 1-6. 

To this Billa demurrer was filed, Tr. pp. 9 and 10, 
and overruled. Thereupon, EErmann and Mever 
answered under oath, fullv, explicitly and completely, 
denving all knowledge of Drevfus’ insolveney, fraud 
or collusion, and answered the interrogatories under 
oath, categorically and fuliv. Tr. pp. 12-18 and 18-26. 


After a great deal of testimony was taken, the case 


‘as areued efore Judge oarman. of the Western 


istrict oft Loulsiana (in ’ thy jos’ absence from 
Circuit) and on the 20th February, 1886, he ren- 
a decree, wherein he held: at the sale from 
Drevfus to Mever on the 20th October, 1883, should 
be annulled—the sale. though real and aecompanied 
with delivery, be] A 1! frau j creditors—the CO 
sideration being the pavinent oft tit) antecedent debt. 
and Drevfus being insolvent to Mever's knowledge. 
T hat Di ypus and Mey yr iaere rnde ted an solido to 
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Freiburg & Workum for ihe sum of SIS 9OT40, with 
legal interest. as Set forth rn othe judgment at law. 
(Italics ours). 

That the pledge by Mever to krmann for 815.000 
was valid—Ermann being a pledgee for value, bona 
fide, and without notice of the fraud between Dreyfus 
and Meyer, and maintained the pledge. 

And then the Court referred the matter to J. W. 
Gurley, Mester, to ascertain whether the pledgee had 
sold the goods,—and if sold, for how much—and 
whether he had sold them to the best advantage— 
and what amount he had realized therefrom—whether 
sufficient to pay him the amount due him, ete. — Tr. 

This report will be found in’ the supplemental 
record, and shows that Ermann had realized net to be 
applied to his pledge, $15,066.25. © Supplemental Tr. 


Pp. 2 and 3. 


ARGUMENT. 

The first proposition we submit to the Court is, that 
the validity of the pledge from L.. Mever to A. Ermann, 
so far as the form is concerned, is not open to dis- 
CUSSION. 

Our reason for this, is, that the issue of the validity 
of the pledge as to form, was squarely presented in the 
sult on the Law side of the Court in Freiburg & 
Workum vs. Joseph Dreyfus, A. Ermann, intervenor 
and third opponent, see Tr. pp. 70, 74; that it was a court 
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of competent jurisdiction to try that issue, and was 
legally seized of jurisdiction. That when the order 
was made (Sup. Tr. p. 1) that “the cause stand ad- 
‘* journed until the cause on the Equity side of the 
“ Court ean be concluded,” proceedings therein were 
merely suspended and the jurisdiction was not dis- 
turbed. 

That when the decree in the Equity cause was ren- 
dered on the 20th February, 1886 (Tr. pp. 240, 241), 
and nearly two months after the rendition of that de- 
Cree (April r LSS6), and no appeal having been asked 
for or allowed therefrom,the lntervenor and third OpPpo- 
nent, A. lermann (appellee and defendant herein ). moved 
to proceed with the cause on the Law side of the Court, 
and hve ibu rg A Workuwm hy tlie iy counsel, without any 
objection 10 proceeding or Bill of hirception, voluntarily 
waived a trial hy ypury and “submitted the cause to the 
(Court wpon the ISSUES of fuel as well as of law. Tr. pp). 
15, rash and the (court decided the issue ana held that 

Ermann was the lawful pledgee of the 29 barrels 
‘of whisky, and ordered it to be delivered to him, 
‘and dissolved lreiburg & Workum’s sequestration 
“with costs.” Tr. p. 79. 

Here, then, we have an issue between the same par- 
ties, of the same question, the validity ve/ non (as to 
rorm., surely) of the contract of cl pledge between Mever 
and Ermann, before a Court seized of jurisdiction of 


the subject matter and of the parti s, anda voluntary 


1d 


submission on the part of Freiburg & Workum of that 
issue to the Court, and a judgment rendered thereon. 

And after this issue has been so submitted to, and 
tried by a competent Court, and decided by it, an 
appeal is taken in the Equity cause, and the same 
issue is here presented, as to the validity in form, of 
this contract of pledge. 

[It would seem that the simple statement of these 
facts and proceedings makes the strongest argument 
possible in support of the proposition. 

The second proposition I submit to the Court Is, 
that the appellants by submitting to and participating 
in the proceedings in their suiton the Law side of the 
Court, after the order therein of March 27th, 15384, 
and long after the decree in their Chancery suit, was 
an acquiescence in the decree in Equity, and no ap- 
peal should have been allowed them thereafter, and 
that they are not now entitled to any hearing before 
this Court. 

What can be the interpretation or effeet of their 
action in the matter be, if it does not lead to this 
result? 

They brought their sult on the Law side of the 
Court, and sequestered 29 barrels of whisky. Ermann 
intervened and claimed it under his pledge, and 
bonded the property sequestered. They replied thereto, 
setting up substantially every fact contained in their 
Bill which they subsequently filed. Soon after the 


suit at law came up for hearing, and then the Court 
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ordered the ‘case adjourned until the cause on the 
qu ity side of thes Court can be concluded.” 

Their Bill specifically declared that it was “ ancil- 
lary and dependent and intended to aid your orators’ 
suit at law.” Tr. p. 3. 

That they had sequestered their 29 barrels of 
whisky, under “ the vendor's lien and privilege,” and 
they specifically asked for an injunction, preventing 
Ermann and Mever and Dreyfus * from disposing of 
or parting with said whiskys during the pendency of 
this suit,” ete. Tr. pp. land 3. The injunction was 
eranted. 

The suit in Equity was proceeded with, and on the 
20th February, 1886, the decree in it was rendered, 
maintaining Ermann’s pledge and dissolving the in- 
jJunetion. 

In the meanwhile the suit at Law had remained in 
abevanee. 

But on the «th day of April, 1886, forty-six (46) 
days after the decree in Equity, the suit at Law was 
proceeded with, with this stipulation: 

* The parties in this cause having filed a stipulation 
Walving the intervention of a jury, and submitted the 
cause to the Court upon the issues of fact as well as 
of law.” The Court found the issues of fact raised bv 
the pleadings in favor of Abraham Ermann,—recog- 
nized him as the lawful pledgee of the whiskv, ordered 
it to be delivered to him, and dissolved Freiburg & 
‘ 


Workum’'s writ of sequestration with costs. Tr. p. 78. 


By the plaintiffs’ voluntary act, they submitted the 
very suit at Law, which their Bill was declared to be 
in aid of, and ancillary to, and dependent upon, to the 
decision of the Court, and thereby having their writ dis- 
solved and the bond which Ermann had given for the 
return of the whisky or its value cancelled, and he re- 
leased from all responsibility. 

Had Freiburg & Workum suggested to the Court 
that they intended to appeal from the decree in Equity, 
the order of March 27, 1884, would have been con- 
tinued in force until their appeal could have been 
heard and determined. But they made no suggestion 
of the sort. There was no submission on their part 
to any order of the Court. 
oe ee [t was of their own accord, by their own agreement, 
Jak fore~*? that the case on the Law side was taken up and tried 
Without a jury. 

Now, by what process of reasoning or what legal in- 
genuity, ean the appeilants escape from the conclu- 
sion, that this act, a free and voluntary one, was not 
an acquiescence in the judginent rendered on the Law 
side? 

The third proposition, I submit, is, that in order that 
this Court should consider and pass upon the matters 
presented in this record, there should be some testi- 
mony tending to show that the appellants were at 
least creditors of Joseph Dreyfus, and as there is not a 


line of testimony in the record tending to show that 


fact, this Court will not examine into the reeord, but 
merely affirm the judgment of the lower court. 

| affirm without any fear of successful contradiction 
that no witness whatever was ever examined in refer- 
ence to the matter in any way, and that no documen- 
tarv proof was offered either in the Law suit or the 
.quity cause, touching the question. 

It cannot be found in the Law petition, for while 
there is an averment of an indebtedness of $19,000, 
the praver of that petition is for no sum whatever (Tr. 
p. 66); and besides, the affidavit is made by an agent, 
who simply swears “to the best of his knowledge and 
belief.” Tr. pp. 66-67. 

There does appear to have been a judgment ren- 
dered in. the case on the 18th February, 1884 (Tr. p. 
76), but that judgment was annulled and reseinded on 
March 17, 1884, on motion of Freiburg & Workum 
as ‘the result of an error,’ “and the defendant was 
hot duly represented,” “and the cause Ie tt as it was 
before the same was ve nelered.” (italics ours). Tr. p. 73. 

There is no further entry in the Law case until 
March 27, 1884, wherein “the case was adjourned,” 
etc., and the only remaining one of April 7, (1886, 
wherein a judgment was rendered in favor of Abraham 
Krmann, intervenor, and no mention was made of 
Drevfus at all. In truth, I do not see how there could 
be, when there was no praver for a judgment against 
Drevfus in their petition. 


When we examine the Bill in Equity, we find the 
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first averment to be that “your orators have instituted 
“ suit against Joseph Dreyfus for a just debt in the sum 
“ of $19,000 with interest from judicial demand,” and 
the Bill is sworn to. Tr. pp. 1 and 4. 

An allegation is also made “that they had seques- 
“ tered, as still belonging to defendant, 29 barrels of 
‘whisky * * * under the vendor's lien and privi- 


wg lege.” Tr. }. [°° sequestration is admitted, but 


/ the lien specifically denied under aet in Meyer's an- 


swer (Tr. p. 19), and as there is no proof of any lien or 
privilege, the answer is evidence and prevails. Conley 
vs. Nailor, 118 U.S. p. 154. 

Both Ermann and Mever substantially deny that 
there was anv debt. Tr. pp. 12 and 19.) And from 
the filing of the Bill to the decree there is absolutely 
nothing to show any indebtedness on the part of 
Drevfus to Freiburg & Workum. There was never 
any “pro confesso” against Dreyfus, nor any of those 
steps usually incident, subsequent to a “pro confesso,” 
to establish its truth against the defaulting respondent. 


When we come to the decree (Tr. p. 241) we find 


these words: “It is further ordered, adjudged and de- 


“creed that the complainants have judgment against 


* Joseph Drevfus and Lehman Mever, an solido, for 


“the sum of $18,901.40, with legal interest, as set 


“ forth in the judge nt at law, awith costs,” ete. 


Now, no such judgement at law appears of reeord, 


Ol) the Law side (that record: is 1) evidence here, and 


part of this Transcript), or anywhere else. 
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There was no prayer for that sum or any other in 
the petition at law of Freiburg & Workum, and it is 
evident that no testimony whatever appears in this 
Transcript to sustain any such judgment or declar- 
ation. 

[t is true it stands there as a judgment, and it may 
also be said, unappealed from; and that Erman as an 
appellee cannot ask for its reversal; but this is the 
position we take, and that is, thereis no evidence in the 
record, showing or tending. to show, that Freiburg & 
Workum are the real, bona fide creditors of Joseph 
Dreyfus, and which would entitle or enable them to 
contest the rights of Abraham Ermann as a pledgee. 

The law was explicitly stated by Mr. Justice Field, 
as the organ of the Court, in 17 Wallace, 521, that an 
undisputed debt must appear before a Court of Equity 
will interfere (Board of Public Works vs. Columbia 
(‘ollege), and there is no case, which is contra, in the 
reports of this Court. 

Ermann filed a demurrer to the plaintiffs’ Bill, 
before answering, in which, among other things, he 
alleged as ground of demurrer, that “ they do not 
‘allege, nor does it appear, that they have obtained 
“any judgment, nor sued out anv execution, sch all 
‘and that until they had obtained judgment and 
‘issued execution thereon, the goods whereof this 
‘defendant is the lawful pledgee are not bound, nor 
‘the plaintiffs entitled to any discovery or relief.” 


Tr. pp. 9 and 10. 


It 


This Court said in Day vs. Washburn (24 How. 
357), see also Claflin vs. McDermott, 12 Fed. Rep. 
375: “The objection that the demands of the appel- 
“Jants had not been reduced to judgement and execu- 
“tion before filing the Bill would have been fatal to 
“ the relief sought, if taken in time by the defendants. 

“The defendants sought in every wav to compel the 
“ plaintiffs to offer some evidence of their claim, but 
‘none was ever given. 

The fourth proposition, I submit, is, that Ermann 
Was an innocent pledgee for value, and therefore the 
decree of the Court @ qua as to him) should be 
affirmed. 

He and Mever, both, answered fully, explictly and 
responsive to every allegation in the plaintiffs Bill, as 
also the interrogatories propounded to each. There 
Was no evasion, nor concealment on the part of either, 
and their answers were fully responsive to every allega- 
tion of the Bill. These answers were made under 
oath, and are evidence against the plaintiffs which thev 
must overcome by the testimony of two witnesses, or 
one witness with corroborating circumstances. Conlev 
vs. Nailor, 118 U.S. 154; Vigel vs. Happ, 104 U. 8. 
441; Voorhees vs. Bonested, 16 Wall. 16; Tobey vs. 
Leonard, 2 Wall. 423. 

Is there any evidence in this record to overcome 
these answers, or show their untruthfulness ? 

While anumber of witnesses were examined, none of 


them allude even remotely to the truth or falsity of the 


entities 
: 


Sie te 
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answers of Ermann and Mever, except one William 
Stern, and he was shown to be so untruthful, that 
even those who called him have not done him “so 
much reverence” as to mention him. 

One very patent fact, in support of the good faith 
of Ermann, is, that when he learned by telegraph that 
the goods pledged to him had been seized, he hired a 
locomotive for which he paved $150, and came back to 
New Orleans as fast as steam could move him. A man 
would not ordinarily spend his money, or take such 
active measures, to protect a mere paper title. 

The appellants assall Ermann’s eood faith by de- 
claring that “the loan was concocted, while the law 
‘ officers were seizing the identical merehandise under 
‘writs of Weiller, Dubois, Freiburg & Workum, 
‘Osborne & Co. and Jacoby & Co., as creditors.” 

So far as the records are concerned, which are made 
part of this reeord, the appellants have fallen into an 
error Which is little excusable. Jacoby & Co. vs. 
Drevfus, filed their suit Oct. 51, Tr. p. 53; H. Weiller 
& Co., filed their suit Oct. 29,Tr. p. 119, and seized 10 
barrels of the whisky pledged. At first an attach- 
ment was levied by garnishment process in Meyer 
Weill & Co's hands—and “ soon after a sequestration 

‘of the unsold goods of Weiller & Ca’ Labatt s 
testimony, p. 45. 

Freiburg & Workum’s seizure was not made until 
the 30th Oct., Tr. p. 69; and their petition was not 
filed until Oct. 31st. Tr. p. 65. 


— ewe 


Neitlier the record of Osborne & Co., Hor of Dubois, 
is a part of this transcript, and the appellants are quite 
wild for imaginary facts, when the statements on p. 
20 of vhwe brief are considered. 

There was onlv one seizure of the goods on Monday 
which Ermann claimed, and that from Mr. Labatt’s 
Own testimony would not appeal to bave been made 
early Monday morning. 

That Ermann parted with his monev and has never 
recovered it ean scarcely be doubted. If he was in bad 
faith, be has alreaay paid very severely for it; even 
though the judgment of this Court be in his favor. 

He had long known Dreyfus, and so far as Ermann 
knew, was in good eredit when he made the loan to 
Mever. He had often loaned Mever money before, 
even without securitv. Mever was in good credit, and 
he trusted him ‘\as a friend,” not as a borrower. 
Meyer presented to him securities (warehouse receipts), 
which bore the signature of a man whom Ermann 
knew was wealthy and “as good as gold.” Ermann 
knew the signatures. Was there gross or culpable 
negligence here that any doctrine of constructive 


notice can be applied? On the contrary, was it not 


amere want of caution as distinguished from gross 


and culpable negligence? 

[t is said in argument that Ermann could have 
stopped payment of his checks and the diseount of his 
notes. -[fhere is not a word of testimony in this record 


tending to show when these checks and notes were 


ly 


used. soth parties were examined by the appellants, 
und nothing was asked concerning these matters. And 
now, this Court is asked to presume that the checks 
were not used, nor the notes, prior to Ermann’s learn- 
ing that these pledged goods came from Dreyfus’ store. 

So far as the publication in any newspaper is con- 
eerned, there is no rule of law which makes a state- 
ment of fact in a hewspaper either actual or construc- 
tive notice. It is not sufficient to show that a person 
was in the habit of reading the paper. It must be 
proved that he read it. Lincoln vs. Wright, 25 Penn. 
76. 

We do not think there is a reasonable ground for 
imputing to Erman under the circumstances gross 
and culpable negligence. 

Before any suit was filed by complainants, either at 
law or in equity, the checks given by Ermann had 
been cashed and his note discounted. 

When the seizures were made, they were only of a 
very small portion of the stock pledged to him. As 
soon as he could return to New Orleans, and make 
arrangements, he set up his claim to these artieles so 
seized. It was not until then that the claim was 
made by the complainants, that these transactions 
were simulated, fraudulent and void. If simulations, 
then frauds. So that the real issue therein presented 
was simulation vel non. Ermann knew that there 
was no truth in this charge. He was advised by his 


counsel, that no other question was presented, or that 
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could be tried. It was while this issue was pending, 
and untried, and before any suit in Equity had been 
filed, that’ his last note fell due. Was the answer 
filed by the plaintiffs to Ermann’s intervention, 
notice to him of any other fact than the one pre- 
sented of fraudulent simulation? Judge Boarman, 
with all the facts before him, held that Ermann had 
not such notice as should have prevented him from 
paying the last note. We think this Court will agree 
with him. 
We respectfully submit that the Judgment of the 

Cireuit Court should be affirmed. 

R. H. BROWNE, 

C. B. SINGLETON, 


’ 


Solicitors for A. Ermann. 


ene. gt _ 


SUPREME COURT OF THE UNITED STATES. 
7 IN EQUITY. 
No. 228. 


FREIBERG & WORKUM, PLarntirrs Anp APPELLANTS, 
versus 


A. ERMANN, DEFENDANT AND APPELLEE. 


UNITED STATES Crrevir Court, Eastern District or 
LOUISIANA. 
Order—Adjourn ment of Clase. ete. 
[Extract from the Minute Book, November Term, 1883. ] 
NeW Orx.EANS, Thursday, March 27th, 1884. 
Court met, pursuant to adjournment. 
Present: Hon. Edward C. Billings, District Judge. 
Freiberg & Workum } 


vs, ? No. 10,378. 

Joseph Dreyfus. J 

This cause came on to be heard on the intervention and 
3d opposition of A. Ermann. 

Singleton, Browne & Choate, for intervenor. 

D.C. & L. L. Labatt, for plaintiffs. 

And after hearing counsel; it was ordered that this case 
stand adjourned until the cause on the equity side of this 
Court can be concluded, provided the intervenor proceed 
speedily in the equity, and that there be substituted in said 
equity cause 5 days for 30—10 days for 60, as provided 
in the equity rules. 

(CLERKS OFFICE: | 

I certify the foregoing to be a true copy from the original 
record in this office: : 

Witness my hand and seal of said Court, at the City of 
New Orleans, this 19th day of February, 1890. 

| SEAL] E. R. Hunt, Clerk. 


To the Honorable the Cirenit Court of the United States for 
the Fifth Cireuit and Eastern District of Louisiana: 

H. Weiller et als. vs. Joseph Dreyfus. No. 10,021. 

S. Jacoby et al. vs. Joseph Dreyfus. No. 10,520. 

H. Freibourg et al. vs. Joseph Dreyfus. No. 10,5085. 

sy decretal orders entered in the above cases on 20th 
February, 1886, the undersigned, as Special Master, is di- 
rected to ascertain and report whether certain goods which 
on the 27th October, 1883, were invoiced at $19,893.67, and 
which, on the 29th of that month were pledged by Lehman 
Mever to Abraham Ermann to secure a loan of $15,000 and 
interest, made by the said Ermann to the said Mever, have 
been sold by the said Ermann, and if so, at what price— 
whether said goods were sold on the best terms and for the 
best prices practicable—whether the prices realized were 
reasonavle, and whether a larger sum should have been 
obtained. 

For the purpose of investigating the facts touching the sale 
of the said goods, the Master, on notice, assigned Saturday, 
the 27th February, ult., for the hearing. On that dav D. 
C&L. L. Labatt, solicitors for the complainants, and R. H. 
Browne, of counsel for A. Ermann, appeared before him; 
and thereupon complainants’ solicitors filed the protest, 
which is herewith returned, and declined for reasons therein 


stated to produce or to participate in the examination of 


Witnesses, | 

In a sworn statement before the Master, Mr. Ermann 
savs: That he made the most diligent efforts to sell the 
woods in this city, but from fear of possible litigation, he 
was unable to obtain purchasers, and that consequently he 
was compelled to incur the expense of sending the goods to 
Texas and elsewhere for sale—that many of them, and es- 
pecially the cigars, had become injured, and had deterior- 
ated in value from long keeping—that the gross amount 
realized by him from the sales was .......... $14,978.67 
and that the costs amounted to...... heiwams \. oo 


$15,066.25 
In connection with this statement, the Master has exam- 
ined the various bills of sale of the said goods, and the ae- 
count current between L. Mever and Ermann, all which 
have been filed by Ermann and are herewith returned. The 
account current shows balance due to Ermann. including 
interest, on the 15th January, 1886, of $2,533.75. 
The Master reports: That the goods and merchandise 


Arce iat 


ne 


pledged by Lehman Meyer to Abraham Ermann were sold 
by the said Erman on the best practicable terms, and for 
the best prices, that, under the circumstances, could be 
obtained for them; that the gross amount of sales 


ee cy ee rane $14,978.67 
and the cost of GOUIIME WOR... «sc 0s as useenam Eee 
leaving as net proceeds .. see ese> a 6a 


and, in the opinion of the Master, a larger sum could not 
have been obtained. 
The Master asks that he be allowed $50 for his services 
herein. 
March 2, 1886. Respectfully submitted, 
(Signed) J. W. GuRLEy, 
Special Master. 


Protest oF TD. C. LABATT FoR COMPLAINANT. 
Weiller & Co. } 

vs. _ No. 10,521. 
Drevfus et al. 

Solicitors for complainant, upon notification by Special 
Master Gurley, protest that they have no interest in con- 
testing the fact as alleged by Ehrman, that the goods taken 
in pledge by his claim, as recognized, and do not wish to 
be committed by any proof he may offer, as complainants 
have no interest to contest his mode of disposition of the 
same, and desire hereby to notify said Ehrman and his 
counsel that complainants do not intend that they shall be 
liable for costs not necessary to be incurred. That com- 
plainant, so far as they are concerned, waive any right 
accorded them to exact proof that the merchandise brought 
more than the amount which the decree recognizes to have 
been the sum pledged. 

N. O., February 26, 1886. 

(Signed) D.C. & L. L. Lapatt, 
Solicitors tor Plaintiff. and for n Jacoby A Co. 
and Freihui rq ve VW ork Min, 

Filed before me this 26th February, 1586. 

(Signed) J. W. Guriey, Master, ete. 
(‘lerk’s Office: 
A true copy of the original filed March 2, 1886. 
New Orleans, February 21st, 1890. 
E. R. Hunt, Clerk. 

[It is agreed between counsel, that the foregoing should have been 

incorporated in and made part of the original Record in this cause.| 
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SUPREME COURT OF THE UNITED STATES. 
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No: 323. 


JOSEPH ANDERSON AND HANNAH M. ANDERSON, 
PLAINTIFFS IN ERROR, 


LEVI CARKINS. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF NEBRASKA 


FILED APRIL 28, 1887. 
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JOSEPH ANDERSON ET AL. VS. LEVI CARKINS. 1 


1 Pleas before the supreme court of the State of Nebraska at a 
term thereof begun and holden at the capitol, in the city 
of Lincoln, in said State, on the 4th day of January, A. D. 1887. 


Present: Hon. Samuel Maxwell, chief justice; Hon. M. B. Reese, 
Hon. Amasa Cobb, judges. 


Attest: GUY A. BROWN, Clerk. 


Levi Carkrns, Plaintiff in Error, 
Us. 


JosepH ANDERSON & HANNAH M. ANpeErRsonN, Defendants in Error. 


Be it remembered that on the 20th day of December, 1886, there 
were filed in the office of the clerk of said court a certain petition in 
error, transcript, bill of exceptions, and waiver of process, which 
were in the words and figures following, to wit: 


‘etition in Error. 
Supreme Court of Nebraska. 


Levi CARKINS, Plaintiff in Error, ) 
vs > 


JosepH ANDERSON & HANNAH M. ANpDERSON, Defendants in Error. | 


The plainuff complains of the defendants for thaton the 22nd day 
of July, 1886, the defendants herein recovered a judgment against 
the plaintiff herein, in the district court of Adams county, Nebraska, 
dismissing his petition and cause of action and for $24.88, costs of 
suit, in an action pending in said court wherein this plaintiff was 

plaintiff and the defendants herein were defendants. A tran- 
2 script of the proceedings containing: said final judgment is 
filed herewith. 

The plaintiff alleges that there is error in said proceedings and 
judgment, in this: 

Ist. That the finding and judgment of the court are contrary to 
law. 

2d. That the finding and judgment of the court are not sustained 
by the evidence and are contrary to the weight thereof. 

3d. That the judgment of the court ought to have been for the 
plaintiff and against the defendants according to the law and the 
evidence. 

The plaintiff therefore prays that the judgment of the court may 
be reversed and a decree entered in this court for plaintiff, or, in leu 
thereof, that a new trial may be granted. 

LEVI CARKINS, 
By A. H. BOWEN, 
His Attorney. 

Be it remembered that on the 10th day of October, A. D. 1885, 
was filed in the office of the clerk of the district court a certain peti- 
tion, said petition, with all the endorsements thereon, being in the 
words and figures as following, to wit: 
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Petition. 
In the District Court, Adams County, Nebraska. 


Levi Carkins, PI’ff, 


Pad 


Us. 
JosepH ANDERSON and Hannan M. ANDERSON, Def’ts. J 


The plaintiff complains of the defendants for that on the 16th day 
of December, 1876, said defendants, being the owners of and 
3 In possession of the fullowing-described premises, to wit, the 
south } of the southeast } of section 10, in town. 8 north of 
range 10 west of the 6th principal meridian, situate in Adams 
county, Nebraska, on said day sold the same to the plaintiff and 
entered into an agreement in writing, duly signed in relation 
thereto, with the defendants, a COPY of which agreements is hereto 
attached and made a part of this petition and marked Exhibit “A.” 
2nd. That on or about the Ist day of January, ISS], and at divers 
times subsequent thereto plaintiff in a friendly manner requested 
said defendants to convey said premises to said plaintiff according 
to the terms of said agreement, but the defendants refused and still 
does refuse to execute and deliver such conveyance. 


EXHIBIT A. 


This agreement, made and entered into this 16th day of Decem- 
ber, A. D. 1876, by and between Joseph Anderson and Hannah M. 
Anderson, his wife, of the county of Adams and State of Nebraska, 
parties of the first part, and Levi Carkins, of Adams county, Ne- 
braska, party to the second part, witness: , 

That the said parties of the first part have this day sold, for and 
in consideration of the sum of one hundred dollars to them in hand 
paid by the said Levi Carkins, the receipt whereof is hereby acknowl- 
edged, the follow Ing real estate, to wit: 

The south one-half of the southeast quarter of section No. ten 
(10), in town. 8, range (10) ten west, in Adams county, Nebraska; 
and the parties of the first part further agree with the party of the 
second part that they will make and execute to him on or before the 
lst day of May, ISS1, il good and suthes ht Warranty deed of sald 
premises, clear of all Incumbranees, and for the faithful perform- 
ance of this contract they bind themselves, their heirs, executors, 

administrators, and ussigns. 


4 In witness whereof they have hereunto set their hands and 
seals this 16th day of December. 1876. 
(Signed) JOSEPH ANDERSON, 


HANNAH M. ANDERSON, 
Partie 8 of thie First Part. 
LEVI CARKINS, 
Party of 2nd Part. 
In presence of— 


L. P,. HAWLEY. 


ae 
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ord. The plaintiff has performed all of the conditions of said 
agreement on his part. 

The plaintiff therefore prays that said defendants may be required 
to execute and deliver to him, the said plaintiff,a deed of convey- 
ance of said premises, with covenants of general warranty, and for 
such other relief as justice and equity may require. 

LEVI CARKINS, 
by A. H. BOWEN, Tis Att’y. 
STATE OF NEBRASKA, |. 
Adams County, ( wis 


Levi Carkins, being sworn, says that he is the plaintiff in the 
above action; that he has read the foregoing petition and knows the 
contents thereof, and that the matter and facts stated therein are 
true, as he verily believes. 

LEVI CARKINS. 

Sworn to before me and subscribed in my presence this 10 day of 
October, 1885. 

| SEAL. | R. D. BABCOCK, 
Notary Public. 


5 Endorsed as follows: Levi Carkins vs. Joseph Anderson 
and Hannah M. Anderson. Petition. Filed Oet. 10, 1885. 
It. B. Tussey, clerk. Benj. Uruhard, dep. A. H. Bowers, for pl’ff. 


Afterwards, to wit, on the 19th day of October, A. D. 1SS5, was 
filed in the office of the clerk of the district court a certain sum- 
mons, said summons, with all the endorsements thereon, being in 
the words and figures following, to wit 


(Y 
pa 


Summons. 


STaTE OF NEBRASKA, | as 
Adams County, oo 
The State of Nebraska to the sheriff of said county, Greeting: 

You are hereby commanded to notify Joseph Anderson and Han- 
nah M. And rson, defendants, that they have been sued by Levi 
Carkins. plaintiff, in the district court of the oth judicial district in 
and for said county of Adams, and that unless they answer by the 
ninth dav of November. A. 1) LSS5, the petition of sald Levi Car- 
kins filed against them in the clerk’s office of said court such peti- 
tion will be taken as true and judgment rendered accordingly. 

You will make due return of this summons on or before the 19 
dav of October. A. 1). LSSo. 

Witness mv hand and the seal of said court, at Hastings, this 
10th dav of ( letober, A. 1). LSS5. See a ae 

[SEAI ] R. B. TUSSEY, Clerk. 
eG Endorsed as follows: Summons. District court, Adams 
county. Dec. 6. No. 1872. Page lol. Levi Carkins, plain- 
tiff, vs. Joseph Anderson et al., defendants. Attest: KR. b. Tussey, 
clerk. Returnable Oct. 19, 1885. A. H. Bowen, plaintiff's attor- 


' 
' 
; 
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ney. Received Oct. 12,1885. D. L. Barlass, sheriff. Filed Oct.19, 
1885. Rh. b. Tussey, clerk. 


She rif 3 Retu ry 


THe Sratve or NEBRASKA, | 
Adams County, j 


ae 


I hereby certify that on the 17 day of ¢ lctober, LSS), I served the 
within writ of summons on the within-named Joseph Anderson by 
delivering to him a true and certified copy of the same, with all the 
endorsements thereon. 

| hereby certily that on the 17 day of October. 1SS5, | served the 
within writ of summons on the within-named Hannah M. Ander- 
son by leaving.at her usual place of residence a true and certified 
copy of ine same, with all the endorsements thereon, as required by 
law. 

D. L. BARLASS, Sheriff. 

Fees, 2.00. 


Afterwards, to wit, on the 7th day of November, A. D. 1885, was 
filed in the office of the clerk of the district court a certain answer, 
said answer, with all the endorsements thereon, being in the words 
and figures following, to wit: 


Answer of Defendants. 
In the District Court of Adams County, Nebraska. 


Levi Carkins, Plaintiff, ) 


\ 


~~ 


us 


JoserH ANDERSON & TITAnna M. ANDERSON. Defendants. J 


Ist. Come now the defendants, and for answer to the petition of 
the plaintiff filed herein deny each and every allegation contained 
in said petition not hereinafter admitted. 

2nd. The defendants admit that they made the written contract 
mentioned in the plaintiff’s petition, but allege that neither the de- 
fendant, Joseph Anderson or Hanna M. Anderson was the owner of 
said land mentioned in said contract at the time the same was made, 
nor was either of them in possession of the same at the time or at 
any time prior thereto. : 

The defendants say that at the time of making said contract the 
land mentioned therein belonged to the General Government of the 
United States. 

That said contract was made in contemplation of the defendant, 
Joseph Anderson, taking said land as a homestead under and by 
virtue of the act of Congress granting homesteads upon the public 


? 


domain to honorably discharged soldiers. 

That on the 7th day of March, 1877, the defendant; Joseph An- 
derson, did enter as a homestead at the United States land office at 
Bloomington, Nebraska, the southeast quarter of section No. ten, 


- 
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township No. eight (8) north, of range No. ten (10) west, of the sixth 
principal meridian, in Adams county, Nebraska, under and bv virtue 

of the aforesaid act of Congress. 
That the land described in plaintiff’s petition is a part of the 
above-mentioned land, and he resided upon said land and culti- 
vated the same,as provided by said act of Congress, until the 


§ dist day of March, 1884, at which time he made final proof, 
as required by law, and received what is termed a final re- 
ceivers receipt, and that on the — day of ——, 188-, a patent was 


issued to him by said United States Government for said land, and 
that he has resided upon said land ever since and does now reside 
upon the same with his family. 

That at thetimeof making said contractas aforesaid he wasentirely 
ignorant and, unacquainted with the laws of the United States govern- 
Ing the taking of land as homesteads,and that the plaintiff, 7s seeking 
to cheat and defraud these defendants out of their rights, pretended 
that he had a claim upon the said quarter section of land, and rep- 
resented thatif the defendants would make the aforesaid contract he 
would convey his pretended right to them, and thereby induced the 
defendants to make said contract, and that as soon as these defend- 
ants learned that said contract was controry to law they took steps 
to repudiate said contract and reseind th. same and have ever since 
held said contract as void. 

That no consideration was paid for sale of said land by the plain- 
tiff to the defendants or either of them. 

The said defendants say that the plaintiff ought not to recover on 
said contract, because the same was made before the entry of said 
laud by the plaintiff, Joseph Anderson, and before the patent was 
issued therefor, and that the same is void as against public policy. 
y b2nd defense. The defendants allege, as a further cause of defense 
to the plaintiff’s petition, that on the 4th day of June, 1854, the 

plaintiff filed a petition in the district court of Adams county, 
v Nebraska, against these defendants in words and figures fol- 
lowing, to wit: 


STATE OF NEBRASKA, | 
County of Adams. } 


- > 
*S8;: 


In the District Court of the Fifth Judicial District Thereof. 


Levi CARKINS ) 
is, > 


JosEPpH ANDERSON & HANNA ANDERSON. } 
relition. 


The plaintiff complains of the defendants for that on the 16th 
day of Septem ber, LSi0, the plaintiff did, at the United States land 
office at Bloomington, Nebraska, enter, under the timber-culture act 
of the United States. 10 accordance with the sald act then in eX Ist- 
ence, the following-described land, to wit: 
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The southeast quarter (|) section ten (10), township eight (8) north, 
‘ 
of range ten (10) west, in Adams county, Nebraska. 
9nd. That on the 16th day of December, 1876, at the town of 
Aron nl in the county and State aforesal d, }) Naintiff relinquished 
unto the Government ol the een States for the ur fit of said 
defendant, Joseph Anderson, all his, plaintiffs, right, tithe and in- 
terest 1n and to the above-d scribed land by virtue of his, plaintiff's, 
richt and title under said timber-culture entry. 
4 ’ a . . . P , ot * 4 i 
ord, Phat said re linquishme it made as atoresald Was upon the 


o 


fo] yr COL is, tO WI 

The improvements upon said land, placed thereon by the plaintiff 

herein, which consisted of forty acres of breaking, which 
1() breaking was valued by the | teal em at the value of one 
hundred dollars, was to be turned over by the plaintiff to the 

use. ownership, and benefit of the defendant, lh pli Anderson, as 
} repnaiter plead. and also f ohty CTCs oft sald cract — jand., to 
wit, the south half of said quarter section, was to be turned over by 
the plarntifl the use and benefit and ownership of the said de-- 
fendant, as hereinafter plead; that said agreement and under- 
stand ney Was rbal. 

Ith. That | jrelinquishment made as aforesaid was upon the 
! r col tion, to wilt 

That upon the cancellation of plaintiff’s timber-culture entry, 
by virtue of said relinguishment, the defendant, Joseph Anderson, 
should enter t said quartet ection as a homestead entry under 

| 

the homestead et of th ited States in his own nan - should 
CO) THe ‘ ly s resrdenee, oCCupation, abd rit Vial Tl Upotll sa | tract 
1th conform LY to the hom estead laws of the Ll nited States in all re- 


, 
’ sy" 
ie 


Spe CLs thre reunae 
And it was further “$8 thers ly agreed and understood by and _ be- 
tween the plaintiff and the defendant herein that the said defendant 
ld. by virtue of his rt sic nee, occ uUpatl Ion, and cultivat lon 
thereof’ and by virtue of the use of time allowed upon his residence 
upon said tract by reason of said defendant havin: ¢ been a soldier 
In the United States Federal Army, should on or betore the first 
day of May SSI, make a final proof upon said quarter section of 
land under said homestead — of the United States: and hereupon, 
fore the first day of May, iSS1, the said defi nilant 


to wit, on or el ) 
was to make, execute, and deliver up to the plaimtil herein a good 
:' . 
) ol 


and sufficient warranty deed of and to the south one-half (2 
southeast quarter (4) of section ten (10), town. eight (8), 
1] range ten (10) west, the same being eighty acres of the quar- 
ter section hereinbefore described, which agreement and un- 


shou 


standing was verbal. 
And, upon the consideration hereinbefore expressed for the due 
and faithful performance of oe h agreement on the part of the de- 
fendant to and with the : — if herein, the said det fendants, Joseph 
nderson and Hanna M. erson, did, on the 16th day of Decem- 
ber, 1876, make, execute, at a deliver to the said plaintiff a certain 
written Instrument in words and figures following, to wit: 


-~1 
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Joseph Anderson & wife to Levi Carkins. 


This agreement, made and entered —this 16day of December, 
1876, by and between Joseph Anderson and Hanna M. Anderson, 
his wife, of the county of Adams and State of Nebraska, parties of 
the first part, and Levi Carkins, of Adams county, party of the sec- 
ond part, witnesseth : 

That the said parties of the first part have this day sold, for and 
in consideration of the sum of one hundred dollars in hand paid by 
the said Levi Carkins, the receipt whereof is hereby acknowledged, 
the following real estate, to wit: 

The south one-half of the southwest quarter of section No. ten 
(10), in town. 8, range ten (10) west, in Adams county, Nebraska ; 
and the parties of the first part further agree with the party of the 
second part that they will make and execute to him on or before 
the Ist dav of May, 1881, a good and sufficient warranty deed of 
suid premises, clear of all incumbrances, and for the faithful per- 
formance of this contract they hereby bind themselves, their heirs, 
executors, administrators, and assigns. 

[n witness whereof they have hereunto set their hands and 
12 seals this 16th day of December, 1876. 
JOSEPH ANDERSON, 
HANNA M. ANDERSON, 
Parties Oo} the First Part. 
LEVI CARKINS, 
Pa Ly of the 2nd Part. 


In presence of{f— 


L. P. HAWLEY. 


Said instrument was duly filed for record in the county clerk's 
office of Adams county, in Book 2, page —, Miscellaneous Records, 
on the 24 day of October, ISS], at 3 Pp. mn 

Sth. That on the 15 day of Septem br r, 1S76, at the Unitea 
States land office at Bloomington, Nebraska, the cancellation of said 


timber-culture entry was duly entered and made upon the records 


of said office in pursuance of said agreement and relinquishment as 
hereinbefore stated. 
6th. That afterwards, to wit, on the 7th day of March, 15877, said 
defendant, Joseph Anderson, at. the United States land office at 
Bloomington, Nebr., entered said quarter section of land as a home- 
stead entry, the number thereof being 3004, said entry being made 
mn pursuance of the agreemnent as hereinbefore pole ad. 
ith. That since the said 7th day of March, 1877, the said Joseph 
Anderson, defendant, has resided upon, cultivated, and improved 
said quarter section of land under and by virtue of said homestead 
entry and — all respects conformed to the homestead laws in ref- 
erence thereto. . 
Sth. That said defendant did, on the 3lst day of March, 1854, 
make final proof upon said quarter section under and by 
13 virtue of the homestead laws of the United States. 
Yth. That on the 31 day of March, 1554, the said final proot 
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was duly approved by the register and receiver of the United States 
land office at Bloomington, Nebr., and final receiver's receipt was 
issued by the receiver of said land office to said Joseph Anderson, 
defendant herein, No. 8432, dated March 31, 1554. 

10th. That on the Ist day of May, 1881,and at sundry and divers 
other times prior and subsequent thereto the plaintiff requested the 
defendants to convey said premises, to wit, the south half of said 
quarter section of land, to plaintiff according to the terms of said 
agreement, but the defendants refused and still refuse to execute 
and deliver such convevance for said premises. 

Plaintiff further says that the defendants threaten to and is about 
to and will, unless restrained by this court, dispose of said above- 
described entire quarter section of land, to the great and irreparable 
dam: ive Ol the said }) ain till. 

The plaintiff therefore prays that the said defendants be restrained 
and enjoined oy order of this court from si Hlin 1g, disposing of, in- 
cumbe ring, using, occupying, orin any manner int erfering with the 
south half of said quarter section of land ree the pende ney of 
this action. 

The plaintiff further prays that said defendants be required to 
perform their said agreement, and that said defendants by decree of 
this court be ordered to make, execute, and deliver to the said plain- 
tiff a good and suflicient warranty deed to the south half of the 
southwest quarter of section ten, town ele lit, range ten west, . 
Adams county, Nebraska, and fur sucli other and further relief : 
equity and justice may require. 


— 


LEVI CARKINS. 
14 By TANNER & CAPPS, 
Hlis Attorney. 
STATE OF NEBRASKA, | 
(ov ify of Adami. ‘ j 
Levi Carkins upon oath says that the facts stated in the forego- 


Ing petition are true. 


LEVI CARKINS. 


Subseribed in my presence and sworn to before me this 24 day of. 


March, 1SS4 


:. & Too. 
Clerk I). ¢ 
That on. to wit. the 4t lay of Jun , ISS4. the defendants filed 


a 


to the foregoing petition a reneral demurrer in words and figures 
following, to wit: 
in the District _ourt of Adams (County. Nebraska. 
LEVI CARKINS, Plaintiff. ) 


P 
f 


JOSEPH ANDERSON and Hanna M. ANDERSON. Defendants. } 
Demurrer 


Come now the defendants and demur to the petition of the plain- 


RC, 


ON, 
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tiff and to each and every count thereof for the reason that said 
petition does not state facts suflicient to constitute a cause of action. 
BATTY & RAGAN, 
Ait’ys for Defendants. 


Said cause coming on to be heard fo the court upon said de- 
murrer the court, rendered the following judgment, to wit: 


LEvI CARKINS | 
Us, 
JosEPH ANDERSON. } 


15 Now, this day, this cause comes on for hearing upon the 

demurrer of the defendart to the petition of the plaintiff, 
and the court , upon consideration thereof, doth sustain said « lemurrer, 
and this cause is dismissed at the costs of the e plaintiff, taxed at 3—. 


Noy. 13th, 1884. 


That said judgment now stands in full foree and effect unap- 
pealed from. 

The defendants aver that the above-mentioned action was between 
the same parties and upon the same contract, and the plaintiff 
prayed for the same relief as in this case,and that said demurrer 
went to the merits of the case and was a full adjudication upon the 
merits of said case, and on account thereof the plaintiff is estopped 
from maintaining this action. 

‘Therefore the defendants pray that this cause may be dismissed 
at the costs of the plaintiff, and for such other and further relief as 
may be just and equitable. 

BATTY & — ) 
Altorneys for Defendants. 


STATE O] NEBRASKA, | 
(County of Adams j 


Pr et, 


Joseph Anderson, oes ing dulysworn according to law, upon his oath 
deposeth and saith that he is one of th i fendants in the above- 
entitled cause; that he has read the above auswer and knows its 
contents, and that the facts therein contained are true, as he verily 
believes: and further he saith not. 


JOSEPH ANDERSON, 


16 Subscribed in my presence and sworn to before me this 7th 
dav of November, A. D. 155. 

- -e USSEY, Clerk. 

G. URGU HART, Deputy. 


bene lorsed: BYy4 b>. Lol Levi Carkins, nlaintilf, rs. Joseph An- 
derson, HH nba M. Anderson, defendants. Answer of the defend- 
ants. Filed Nov. 7 , 1885. Kh. B. Tussey, clerk. Benj. Uguhart, 
dep. Batty WN ( Neng att ys for def 'ts.* 


| SEAL. | 


Afterwards, to wit, on the 16th day of November, A. D. LSS5, was 
filed in the othce of the clerk of the district court a certain motion 
+) ‘Pepe 


ee) bt be 
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to separate and number different defenses, said motion, with all 
the endorsemeuts thereon, being in the words and figures following, 
to wit: 
Motion. 
In the District Court, Adams County, Nebraska. 


LEVI CARKINS 
Ss. 


JosEPpH ANDERSON and HANNAH M. ANDERSON. 
Motion to senarate and number different defenses. 


Comes now plaintiff and moves the court here to require 
17 defendant to separately state and number his different causes 
of defense stated in the 2nd paragraph of his answer filed 
herein. 
LEVI CARKINS, 
By A. H. BOWEN, Lis Atty. 


Endorsed : Levi Carkins Us, Joseph Anderson et al. Motion to 
separate & number defenses in answer. Filed Nov. 16. 1885. Rk. 
R. ‘Tussey, clerk D.C. A. H. Bowen, for pi'ff. 


Journal Entry. 


Be it remembered that on Monday, the 16th day of November, A. 
1). 1885, was begun and held at the usual place of holding court, in 
the city of Hastings, a regular term of the district court of the fifth 
judicial district in and for Adams county, in the State of Nebraska, 
pursuant to a written order of said court heretofore made and en- 
tered of record. 

Present: Hlon. Wm. H. Morris, sole presiding judge ; D. L. Bar- 
lass, sheriff; 5. A. Searle, reporter; R. B. Tussey, clerk. 

Court being duly ealled by the sheriff, the following proceedings 
were had and done, to wit: 

Afterwards, to wit, on the 21st day of November, A. D. 1885, be- 
ing one of the days of the regular November term of said court, the 
following proceedings were had and done, to wit: 

Court met pursuant to adjournment of yesterday. 

Present: Hon. Wm. H. Morris, sole presiding judge; D. 
18 L.. Barlass, sheriff; 5. A. Searle, reporter; R. B. Tussey, clerk. 

Court being duly opened, the following proceedings, among 
others, were had and done, to wit: 


Lev1t CARKINS ) 
vs. . 1372. 6, 151. 
JOSEPH ANDERSON. } 


Now, on this day, this cause comes on for hearing upon the de- 
demurrer of the plaintiff to the defendant’s answer, and the court, 
upon consideration thereof, sustains said demurrer ; to which ruling 
of the court the defendant excepts. 
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Whereupon court adjourned until Monday at 1 o’clock p. m. 


Journal read, approved, and signed in open court. 


—, Judge. 
Court Journal No. 4, page 315. 


Afterwards, to wit, on the 23rd day of November, A. D. 1885, was 
filed in the office of the clerk of the district court a certain demur- 
rer, said demurrer, with all the endorsements thereon, being in the 
words and figures following, to wit: 


Demurre ve 
In the District Court of Adams County, Nebraska. 
Levi CaRKINs, PI’ff, ) 
Us. » 
JosEPH ANDERSON & Hannan M. AnpeErson, Def’ ts. 
Demurrer to answer. 


Comes now the plaintiffand demurs to the Ist, 2nd, and last part 


of the 3rd paragraph of count No. 2, marked and numbered, 
19 and to each of said paragraphs for the reason that said para- 


craphs nor either of them state facts sufficient to constitute a 

cause of defense to plaintiff’s petition. 
And plaintiff, farther demurring to the last count 1n said answer, 
marked therein as “ 2nd defense,” states that the facts stated in said 


count does not state facts sufficient to constitute a defense to said 
plaintiff's petition. 
A. H. BOWEN, 
Alt’y for PUff. 
Endorsed as follows: 1372,6,151. Levi Carkins vs. Joseph An- 
derson etal. Demurrer. Filed Nov. 25, 1885. R. B. Tussey, clerk 
D.C. A. H. Bowen, att’y for pl'ff. 


Afterwards, to wit, on the 16th day of December, A. D. 1885, was 
filed in the office of the clerk of the district court a certain reply, 
sald reply, with all the endorsements thereon, being In the words and 
figures following, to wit: 


Reply. 
In the District Court of Adams County, Nebraska. 


LEVI CARKINS ) 


Josern ANDERSON and Hannan M. ANDERSON. } 


Comes now the plaintiff, and, for reply to the answer of the defend- 
ants herein, denies that the contract sued upon herein was without 
consideration to said defendants, but alleges the fact to be that said 
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contract was made for a valuable consideration, to wit, prop- 
20 erty of this plaintiff of the value of one hundred dollars de- 
livered by said plaintiff to said defendants and received by 
them and still retained by them, the said defendants. 
Wherefore plaintiff prays judgment. 
A. H. BOWEN, 
Alt’y for PUP. 


STATE OF NEBRASKA, | 
Adams County, x. 


Levi Carkins, being sworn, says that he is the plaintiff herein ; 
that he has read the above reply, and that the matters and facts 
stated therein are true, as he believes. 


Sworn to before me and subscribed in my presence this 28 day of 
November, 1555 


’ 
Notary Public. 


ns.) ) 


Endorsed as follows: 1872,6,151. Levi Carkins vs. Joseph An- 
derson et al. Reply. Filed Dee. 16, 1885. Rh. B. Tussey, clerk. 
Benj. Urquhart, dep. A. H. Bowen, for pl’ff. 


Journal Entry. 


Be it remembered that on ‘Tuesday, the 5 day of June, A. D. 1886, 
was begun and held at the usual place of holding court, in the city 
of Hastings, a regular term ef the district court of the fifth judicial 
district of Nebraska In and for the county of Adams, in said State, 
pursuant to a written order of said court heretofore made and en- 
tered of record 


Present, the following-named oflicers of said court, to wit: Hon. 

Wm. H. Morris, sole presiding judge; David L. Barlass, 

21 sheriff; Manford Savage, district attorney; S. A. Searle, re- 
porter; kh. B. Tussey, clerk. 


Court being regularly opened by the sheriff, the following pro- 
ceedings were had and done, to wit: 


Afterwards, to wit, on the 16th day of June, A. D. 1886, being one 
of the days of the regular June term of said court, the following pro- 
ceedings were had and done, to wit: 

Court met pursuant to adjournment of Saturday, June 12, 1886. 

Present: Hon. Wm. H. Morris, sole presiding judge; D. L. Bar- 
lass, sheriff; 5. A. Searle, reporter; R. B. Tussey, clerk. 

Court being regularly opened, the following proceedings were had 
and done, to wit: 
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Levi CARKINS ) 
vs. > 1372, 6, 151. 


JosErvH ANDERSON ef al. } 


This day this cause was tried fo the court and submitted. 
Whereupon court adjourned until to-morrow morning at 9 o’clock. 


Journal read, approved, and signed in open court. 
— —, Judge. 


Court Journal No. 4, page 427. 
Journal Entry. 


Adjourned June Term, to wit, July 22, 1886. 


Court met pursuant to adjournment of Saturday, June 19, 
1886. 
22 Present: Hon. Wm. H. Morris, sole presiding judge; Hon. 
D. L. Barlass, sheriff; Hon. R. B. Tussey, clerk; Hon. Benj. 
Erguhart, deputy clerk. 
Court being regularly opened, the following proceedings were had 
and done, to wit: 


LEVI CARKINS ) 


es 


vs. diz, 6, 15). 
JoseErpH ANDERSON ef al. } 

Now, on this day, this cause comes on for hearing and trial before 
the court without the intervention of a jury, and the court, after 
hearing the evidence introduced in open court and listening to the 
arguments of eounsel and being fully advised in the premises, doth 


find for the defendant and against the plaintiff. 


rLaad i 


In pursuance of said finding it is by the court ordered and ad- 

. , 7 . ’ e ? } > | . 

judged tbat the defendant go hence WI! OU day, and that he have 
. : ? . ll | by 4] . ; } 

and recover of and from thesaid } eeene 11S COSLS here in, taxed at 


$24.88, and leave is hereby given plaintiff 40 days to prepare and 
present bill of exceptions 

Whereupon court adjourned until to-morrow morning at 9 
o'clock. 

Journal read, approved, and signed in open court. 


eS NV dudae 
, 7 . 


Court Journal No. 4, page 468. 
Rill of Exceptions 


Afterwards, to wit, on the 30 day of September, A. D. 1886, 

> was filed in the office of the clerk of the district court a cer- 

tain bill of exceptions, sald bill Ol exc ptions, with all the 

endorsements thereon, being in the words and figures following, 
to wit: 


+) 


2 AD a cb amin = 
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STATE OF NEBRASKA, | 
Adams County. if 

It appearing that the annexed and foregoing is all the evidence 
given or offered to be given in the trial of the within-entitled cause, 
upon application of the plaintiff, by his attorney, A. Il. Bowen, this 
bill of exceptions is allowed by me and ordered to be made a part 
of the record 1 this case. 

Done at my ofuce, in Hastings, this 50th day of September, A. D. 
1886. 


[SEAL. | 


Filed Sept. 30, 1886. 


R. B. TUSSEY, Clerk. 
BENJ. UGUH AR T’, Dep. 
R. B. TUSSEY, Clerk D. C. 
BENJ. URGUHART, Deputy. 


[n the District Court of the Fifth Judicial District, Held within and 
for the County of Adams and State of Nebraska. 


Levi CAarRKINs, Plaintiff, ) 
ns. 


JOSEPH ANDERSON ef al... Defendants. 


Be it known and remembered that on the trial of the above- 
entitled action, wherein Levi Carkins was plaintiff and Joseph 
Anderson eft a/. were defendants, trial whereof was had at the June 
term of said district court, began and held within and for the county 
of Adams and State of Nebraska for the vear 1886, to wit, on the 
l6th day of June, A. D. 1886, the following testimony and 
24 evidence was introduced and given to the court by the plain- 
tiff and in his behalf and by the defendants and in their 
behalf to maintain the issues by them therein heretofore respectively 
joined, together with the objections of said parties by them respect- 
ively interposed to the introduction of the same, the rulings of the 
court thereon, and the exceptions of said parties by them respect- 
ively thereto noted, as hereinafter written and set forth, as follows, 
to wit: 
Present: The plaintiff with his attorney, A. H. Bowen, Esq.; also 
the defendants with their attorneys, Messrs. Batty & Casto. 


Levit Carkrns, the plaintiff, being called in his own behalf and 
duly sworn, questioned bv Mr. Bowen, testified as follows, to wit: 


Q. Are you the plaintiff in this case? 

A. Yes, sir. 

(J. State what consideration passed between you and the defend- 
ant on the contract upon which you sue. 

A. The consideration was one thousand dollars. This consists of 
one hundred and sixty acres of land that I held as a tree claim from 
[S75 till the time this contract was made, forty acres of it culti- 
= land and twenty acres of timber planted on it. 

You may state what conversation you had with the defendant 
as re fixing the price as to What it was considered to be worth at the 
time. 
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A. This was about the amount of it: He wanted to buy the 
land. | 

Q. What price did you fix upon the land to him ? 

A. We fixed $1,000.00. 

(. Both of you agreed that it was worth $1,000.00? 
25 A. Yes; and I was satisfied that he would have paid me 
the thousand dollars if he had’ the money. 

Q. The improvements that you had on that land you estimated 
to be worth one thousand dollars, together with your relinquish- 
ment? 

A. Yes, sir 


JacoB BarRBE, being called by the plaintiff and duly sworn, 
questioned by Mr. bowen, testified as follows, to wit: 


Q. Where do you live? 
In Hall county, Nebraska. 
Q. Are you acquainted with the parties to this case, Levi Carkins 
and Joseph Anderson and Mrs. Anderson ? 
A. Yes, sir. 
Q. How long have you known them * 
A. About eleven years. 
Q. Were you acquainted with the land in controversy in the 
summer of 1876? 
A. Not in 1876; in 1874 and 1875. 
). You knew it during that time, did you? 
A. Yes, sir. 
). Do you know what improvements were on that land ? 
A. In 1874, I believe, he broke forty acres—Mr. Carkins did. 
In 1875 I helped him to put out cuttings there, and he paid me 
for it. 
(). Have you had any conversation with the defendant Anderson 
relative to the purchase of Mr. Carkins’ Improvements on that piece 
of land at any time since that transaction ? 
26 A. There was a littlesince he has the care of the quarter — 
of land—since he made the bargain with Mr. Carkins about the 


} 


land. 

(. State what, if anything, Mr. Anderson said about the improve- 
ments as determined between him and Mr. Carkins. 

A. There was but little said.. I saw him—I forget just how it 
came up. I says, How is it? 

(). Where was Mr. Anderson at that time? 

He wason the land in controversy. I says. Have you bought 
that lend? No,says he, I didn’t buy it; I homesteaded it. I says, 
How is that? He says, It isa homestead, and Mr. Carkins and | 
compromised that matter, so that I homesteaded It. I says, How is 
that? and he says, At the end of five years he is to take the south 
eighty, when I prove up, and Lam to keep the north. That is the 
conversation, as I remember it. 


The plaintiff rests his case. 


eR E eae te... 


a Poe ae ge) I 


. 
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JosepH ANDERSON, one of the defendants, being called in his own 
behalf and duly sworn, questioned by Mr. Barry, testified as fol- 
lows, to wit: 

Q. Are you one of the defendants in this case ? 

A. Yes, sir. 

(). State to the court if you made the contract set out in the plain- 
tiff’s petition. 

A. Yes, sir; J did. 

Q. State to the court if, at the time that contract was made, you 
was the owner of the land described in that contract. 


The plaintiff objects to the question for the reason that it 1s 

21 immaterial, irrelevant, and incompetent and already ad- 
mitted by the pleadings ; which objection 1s overrulea by the 

court and the plaintilf’s exception noted to the ruling of the court. 


A. No, sir. 

(). Who was the owner of it ? 

A. The U.S. G Vvernment, [ suppose. 

(). Av the time of making this contract had you then filed 
homestead entry on this land ? 


The plaintiff objects to the question for the reason that it is in- 
competent under the pleadings; which objection is sustained by the 
court and the defendant’s exception noted to the ruling of the 
court. 


(). At the time of making this contract what consideration passed 
from Carkins to you, if any -—what did you get? In that contract 
you agreed to deed him eighty acres of land when you proved up on 
it. What did he give you for that, if anything ? 

A. Nothing. 

(). You never received a dollar for it? 

A. | never received one cent. 

(). The contract says in consideration of one hundred dollars 
Did you get that hundred dollars or any part of it? 

A, No, sir 


Cross-examination by Mr. Bowen: 

J. You say you didn’t receive any consideration ? 
A. No, su 
). Mr. Carkins had a timber-claim filing on it? 
A. Yea, eit. 

(). He surrender d it to the Government for you to get a 
28 homestead filing on it? 

A, Yes, sir. : 

). He had forty acres of cultivated land on there, didn’t he? 
\. There was forty acres broke on it. 
J. You got your homestead on that land ? 
A. Yes, sir. 

Q. Whatever improvements there was you got the benefit of, 
didn’t you? | : 


a 


ant 
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The defendant objects to the question for the reason that it is im- 
material; which objection is overruled by the court and the de- 
fendant’s exception noted to the ruling of the court. 


A. Of course: | have worked the land ever since. 
(). You hold it now? 
A. Yes, sir. 


Mrs. HANNAH ANDERSON, being called for the defendants and 
duly sworn, questioned by Mr. Barry, testified as follows, to wit: 


(). Are you one of the defendants in this case ? 

A, Yes, sir. 

Q. Did vou ever receive any consideration for this agreement to 
convey this eighty acres of land mentioned in this petition? 

A. No, sir; not even his wash bill; that I did for him for two 
years. 


The parties rest their case. 


THe STATE OF NEBRASKA, | 
Fitth Judicial District, J 


SS. 
. 


29 [ hereby certify that the above and foregoing is a true and 
correct copy, record, and transcript of all the testimony and 
evidence introduced and offered to the court on the trial of the 
above-entitled action, wherein Levi Carkins was plaintiff and Jo- 
seph Anderson et al. were defendants, trial whereof was had at the 
June term of said district court forthe year 1856, to wit, on the 16th 
day of June, A. D.18S86,1n the county of Adams and State of Nebraska, 
bv the plaiotifl and in his behalf and also by the defendants and 
in their behalf to maintain the issues heretofore joined by and 
between said parties in said cause, together with the objections to 
the introduction of the same, the rulings of the court thereon, and the 
exceptions of said parties by them respectively thereto noted, as 
hereinbefore written and set forth. 
In witness whereof I have hereunto set my hand, in said district, 
this $lst day of August, A. D. 1586. 
S. A. SEARLE, 
Court Reporter, Sth Dist. 


Received this bill of exceptions this Ist day of Septem ber, LSS6, 
for examination. 
BATTY & CASTO, 
Att’ys for De f ’ts. 


We herewith return this bill of exceptions to the attorneys of the 

plaintiff this 25th day of September, 1556. 
BATTY & CAST®O, 
Attorneys for Def'ts. 
STATE OF NEBRASKA, | . 
Adams County, j sig : 

It is hereby stipulated and agreed by and between the parties 

hereto that the within and foregoing bill of exceptions contains all 


>) *)epep 
ern) at ae 
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Soul 
A 


of the testimony given or offered upon the trial of said 
OV) action, and that the clerk of the district court of said county 
shall settle and sign the same, pursuant to the provisions of 
section 311 of the Code of Civil Procedure. 
LEVI CARKINS, 
By A. H. BOWEN, 
His Altorney. 
BATTY & CASTO, 
Attorneys for Def’ts. 


STATE OF NEBRASKA, | 


» SN 


Adams County, j 


I, Rh. B. Tussey, clerk of the district court in and for said county 
and State, do hereby certify that the foregoing transcript, numbered 
page 1 to page 55, Inclusive, contains a full, true, and correct copy of 
all pleadings on file and all orders of the court made during the 
pendency of acertain cause in said court, wherein Levi Carkins was 
plaintiff! and Joseph Anderson and Hannah M. Anderson were de- 
fendants, as the same now appears on file and of record in my office. 

| further certify that the bill of exceptions hereto annexed and 
made apart of this transcript is the original bill of exceptions settled 
and allowed by me in said cause. 

In testimony whereof I have hereunto set my hand and the seal 
of said court, at Hastings, this 20th day of September, 1886. 

R. B. TUSSEY, Clerk, 
[ SEAL. | By BENJ. URGUHART, Deputy. 
Kees, $7.00. 


Waive r of Proce Ss. 


STATE OF NEBRASKA, | 
*> : 


' is 
~) Adams County, ) 


We hereby waive the issuance and service of summons in error 
in the within case. ; 
BATTY & CASTO, 
Attys for Li f ‘ts in Krror. 


October 6, 1886. 


endorsed : 2696. Transcript, Levi Carkins vs. Joseph Anderson 
el al.. from district court of Adams county, Nebr. Supreme court 


of Nebraska. Filed December 20th, 1886. Guy A. Brown, clerk. 
A. H. Bowen, att’y for pl’ff. 


And afterwards, to wit, on the 24th day of February, 1887, there 
was filed in the office of the clerk of the supreme court of Nebraska 
a certain stipulation in the words and figures following, to wit: 


JOSEPH ANDERSON ET AL. VS. LEVI CARKINS. 19 


Supreme Court, State of Nebraska. 


Levi CARKINS ) 
ves. > No. 9337. 


Josern ANDERSON et al. } 
Stipulation. 


It is hereby stipulated and agreed by and between the parties 
hereto, by their respective counsel, that said action be dismissed at 
the cost of plaintiff, said defendant- stipulating and agreeing to, and 
does hereby, waive the question of former adjudication in a case of 
like title now pending in this court, general number 2696, term No. 
006, but that said action shall be heard without reference to its 
former trial in court below. 

A. H. BOWEN, 
For Plaintiff. 

R. A. BATTY, 
Att'y for Defendant-. 


o2 Endorsed : 159, 2387, also 2696. Levi Carkins vs. Joseph 
Anderson et al. Stipulation for dismissal. Filed Feb’y 24, 
1SS7. Guy A. Brown, clerk. A. H. Bowen, for pi’ff. 


And afterwards, to wit, on the Ist day of March, 1887, the fol- 
lowing order was made by said court and entered of record, to wit: 


Levi CARKINS ) 
Us. | Error from Adams County. 
Josepn ANDERSON and Hannan M. | No. 2696. Decree. 


ANDERSON. 


This cause came on to be heard — was taken up and argued by 
counsel: in consideration whereof the court finds there is error ap- 
parent upon the record in said proceedings and judgment and Upon 
the issues joined in favor of plaintiff. It is therefore considered by 
the court that the judgment of the district court should be, and is 
hereby. reversed. It is further considered by the court that the de- 
fendants, Joseph Anderson and Hannali M. Anderson, within twenty 
days‘from this date, execute a good and sufficient deed of the prem- 
ises 1 dispute, to Wit, the south half of the southeast quarter of se (‘- 
tion ten, town eight, range ten west, of the 6th principal ineridian, 


plaintiff, Levi Carkins, and in default of the execution and de- 
livery of sald deed bv sald defendants within the time limited afore- 
said, then this decree to operate as such conveyance, and that the 
defendants pay the costs of this action, taxed at 3—. 


Oo And afterwards, to wit, on the Ist day of March, 1SS7. there 
was filed in the office of the clerk of said court a certain 
opinion in the words and figures following, to wit: 


JOSEPH ANDERSON ET AL. VS. LEVI CARKINS. 


LEVI CARKINS 
i 


Josern ANpERSON and Hannan M. ANpERSON. } 


MaAxwe.t, Ch. J.: 


In October, 1885, the plaintiff filed a petition in the court below, 
stating that on December 16, 1876, defendants, owning and being 
1n possi ssion of th south half of the southeast quarter of section 
10, town. 8, range 10, did on said day sell same to plaintiff, and 
entered into ah ayreelir hi in) VM riting of thal date whereby, in COll- 
sideration of one hundred dollars paid by plaintiff to defendants, 
said defendants sold said tract of land to plaintiff, and therein 
agreed to execute and deliver to plaintiffon or before May Ist, 1581, 
a good and sutlicient warranty deed to said premises, clear of all 
incumbraneces, binding themselves, their heirs, executors, adminis- 
trators, and assigns. 

That plamntifl had performed all conditions on his part ; that he 
has frequently cle mands d ot the defendants the fulfillment ot said 
contract and the execution of said deed of conveyance, which they 
have ever and still refuse to make. Plaintiff prays for a decree re- 
quiring specific performance and for such other relief as he may be 
entitled to. 


The following is the contract upon which the action is brought: 


“This agreement, made and entered into this 16th day of Decem- 

ber, by and between Joseph Anderson and Hannah Ander- 

o4 son, his wife, of the councy of Adams and State of Nebraska, 

parties of the first part, and Levi Carkins, of Adams county, 
Nebraska, party of the second part, witnesseth : 

That the said parties of the first part have this day sold, for and 
in consideration of the sum of one hundred dollars to them in 
hand paid by the said Levi Carkins, the receipt whereof is hereby 
acknowledged, the following real estate, to wit: Thesouth one-half of 
southeast quarter of section ten (10), in town. eight (8), range ten 
(10) west, in Adams county, Nebraska. 

And the parties of the first part further agree with the party of 
the second part that they will make and execute to him on or be- 
fore the Ist a \ of May, ISSl,a cood and sufficient Warranty deed 
of said premises, clear of all incumbrance, and for the faithful per- 
fort ance of this contract they hereby bind themselves, their heirs, 
executors, administrators, ana ASSIONS. 

[In witness whereof they have hereunto set their hands and seals 
this 16th day of December, 1876 

(Signed) JOSEPH ANDERSON, 
HANNAH M. ANDERSON, 
Parties of the First Part. 
LEVI CARKINS, 
Party of the Second Part. 
In presence of— ; 


L. P. HAWLEY.” 
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The defendants filed an answer as follows: 


Denying that when contract was made that they were owners or 

in possession of said tract of land, and alleging that when contract 
was made the land belonged to General Government: that 
3D contract was made to homestead tract under acts of Congress. 
In March, 1877, Joseph Anderson, defendant, entered tract 

with other land as a homestead, and resided on and cultivated land 
until March 31, 1884, when he made final proof at land office, and 
subsequently received patent for tract: that when he made contract 
he was ignorant and unacquainted with law governing homestead ; 
that plaintiff, seeking LO cheat and defraud de fendants oul oft their 
rights, pretended that he had a claim on land, and represented that 
if defendants would make contract he would convey his right to 
them. Defendants was thereby induced to make contract; that as 
soon as defendants learned contract was contrary to law they repu- 
diated the same, and have ever since treated same as null and void: 
that no consideration was paid for sale of land : that contract is vold 
as against public policy. 

Plaintiff filed his reply, denyin 
consideration, and alleging that the consideration was valuable, to 
wit, the transfer by plaintiff of property to detendants, which was 
received by defendants, and is still retained by them; that such 
property was worth more than 3100.00. 

There was a trial fo the court, and judgment was rendered against 
the plaintitf, dismissing the action 

The testimony shows that in 1574 the plaintifl was possessed of a 


heme 


iy that said contract was without 


timber claim ot 160 acres on} the (,overnment land, and had broken 
up 40 acres of said land; that in 1875 he set out about 20 acres of 
timber thereon; that in 1876 the plaintiff sold the ciaim in contro- 
versyv Lo the defendant Anderson, who was to enter the same as il 
homestead under the laws of the United States, and who, afte 
making final proof, was to convey one-half of said land to the 
plaintiff. 
36 Chapter 35 of the Comp. Statutes of Nebraska provides 
that “all contracts, promises, assumpsits, or undertakings, 
either written or verbal, which shall be made hereafter in good faith 
and without fraud, collusion, or circumvention for sale, purchase, or 
payment of improvements made on the lands owned by the Govern- 
ment of the United States shall be deemed valid in law or equity, 
and may be sued for and recovered as in other contracts.” 

Src. 2. “All deeds of quitelaim or other conveyance of all improve- 
ments upon public lands shall be as binding and as effectual in law 
and equity between the parties for conveying of the title of the 
srantur in and to the same as in cases when the grantor has the fee 
simple to the premises.” 

This statute was in force when this contract was made and author- 
ized recovery for improvements On the public lands. The defendants 
now refuse to execute the contract upoa the ground that it 1s against 
public policy, and therefore void. 
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This question was before this court in Simmons v. Yuran, 11 
Neb.. 518: Bateman ». Robinson, 15 Neb., 511. 

[In this case there was reargument ordered and the authorities 
fully examined and cited, and it was held in substance that where 
acts are merely prohibited by statute and the parties are not in pari 
delicto thre party Upon whom ho penalty is imposed hay Upon hoh- 
performance enforce his contract against his co-eoutrator. Jaques 
y. Golighthy, 2 Wm. Blacks., 1073; Browning v. Morris, 2 Cowp., 
70): Williams v. Hedley, S East., 378: Inhabitants of Worcester v. 
Katon, 11 Mass., 368 : White v. Franklin Bank, 22 Pick., 1s] : Lowell 
» Boston & Lowell R. R. Co., 28 Pick.. 24; Schermerhorn v. Talman, 

14 N. Y.. 93: Blanchard v. Jamison, 14 Neb., 246. 

‘This principle 1s recognized by the Supreme Court of the 

Lo ayite 7 states, and if has been held in) il number oO! cases that 
I 1S completed and money or property has 


- 


when ah illegal contrat 
been received by a joint owner by force of the illegal contract he 
will not be permitted to retain the whole by setting up the illegality 
of the transaction by which he procured it, but must account to his 
associates. MecBlair v. Gibbs, 17 Howard, 257; Brooks v. Martin, 2 
Wall, 70, and cases cited: Wann v. Kelley, 2 MeCrarv, 628; Plan- 
ters’ Bank v. Union Bank, 16 Wall, 485. 

In this case the timber claim and improvements are shown by the 


testimony to have been worth about one thousand dollars. This the 


defendant obtained under Is Protise to convey one-half of the 
Loaf , 
i i 


endant’s title to the land’‘is the result of 


land to plaintiff! The defen 

the entire transaction. and he CAnnOT be permitted LO retain the 
entire results upon the sole grounds that the means by which he 
obtained the same Wis unlaw ful. The Cuse of Dawson . Merille, 2 


Neb., 119, is the only case cited by the defendant in support of his 
claim, and that case was practically overruled in Simmons v. Yuran, 
L | Ne D.. O18 : Date iad 7 Robinson, 1 Neb., 511, and Blanehard v. 
Jamison, 14 Neb., 246. 

We hold, therefore, that the plamntifl is entitled to the performance 
of the contract. The judgment of the district courtis reversed, and a 
decree of specific performance will be entered 1) this court. 

Decree accor lingly. 

The other judges concur. 

And afterwards, to wit, on the 29th dav of March, 1887, there was 

filed 1 the otlice of the clerk of sald court a certain petl- 
os tion for a writ of error to the United States Supreme Court 
in the words and heures following, to wit: 


In the Supreme Court of the State of Nebraska. 


LeVI CARKINS ) 
is ™ 


JosepH ANDERSON and Hannan M. ANpERsON. J 
To the Honorable Samuel Maxwell, chief justice of the supreme 
eourt of Nebraska: 
The petition of Joseph Anderson and Hannah M. Anderson, de- 


’ 


JOSEPH ANDERSON ET AL. VS. LEVI CARKINS. 93 


fendants in the above-entitled action, respectfully shows to your 
honor— 

1. That this action was brought in the district court for Adams 
county by the plaintiff, Levi Carkins, against your petitioners to 
compel the specific performance of a contract between the parties 
whereby your petitioners agreed, on or before May Ist, 1881, to con- 
vey by warranty deed to the plaintiff the south half of the south- 
east quarter of section ten, in township eight, range ten west, in said 
county. 

2. Your petitioners answered the petition filed in said action, and 
among other things alleged that at the time of the making of said 
contract the said lands were public lands of the United States, and 
said contract was entered into by the parties in contemplation of 
your petitioner, Joseph Auderson, acquiring title thereto under and 
by virtue of the acts of Congress granting homesteads upon the pub- 
lic domain to honorably discharged soldiers; that on the 7th day of 

March, 1877, he entered said land as a homestead at the 
ou proper United States land office by virtue of said aets; that 

on the 3ist of March, 1884, he made final proof, as required 
thie reby, and a patent has issued to him, and thereupon he claimed 
that the said contract was in conflict with said act and against the 
policy thereof, and therefore void. 

OD. Upon the trial of said action the said district court held that 
the contract so as aforesaid by the said plarntill pleaded in his sald 
petition was void as against the provisions of the said homestead 
law, and upon that ground dismissed the said petition. Whereupon 
the said plaintiff removed the said action to the supreme court of 
the State of Nebraska, whi re the same wus argue d before the honor- 
able the judges oO} the sala court, who Line reupon took the sate 
under consideration, and on the Ist day of March last past the said 
judges delivered their opinion to the effect that rotwithstanding the 
said act of Congress the said contract was legal and ought to be 
carried into execution, and held and determined that the judgment 
of the said district court be reversed, and that a decree be entered 
according to the prayer of the said petition, whereby a question has 
arisen between the parties to the said action upon thie right of the 
suid defendants to plead and have the protection as against the claim 
of the said plaintiff of the provision of the aforesaid homestead law, 
and a judgment of the supreme court of the State of Nebraska has 
been rendered against the said right. 

Wherefore vour petitioners pray that your honor will allow a 
writ of error from the Supreme Court of the United States to the 
supreme court of the State of Nebraska and the judge s thereof, to the 
end that the record in the sdid action may be removed into the 

said Supreme Court of the United States, and that the error 
40) complained of by the said defendants ay beexamined and 
corrected. 

And your petitioners will ever pray, etc 

J. M. WOOLWORTH, 
Atty for Defendaats. 
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Endorsed: 506. Supreme court, State of Nebraska. 2696. Levi 
Carkins vs. Joseph Anderson ef ux. Petition for a writ of error to 
U.S. Supreme Court. Filed March 29,1887. Guy A. Brown, clerk. 


And afterwards, to wit, on the 29th day of March, 1887, the fol- 
lowing judgment was made by said court and entered of record, to 
wit: 


. cv } . ‘ NS ’ ‘ y > . ” . . 

LEVI CARKINS No. 2696. Error from the District Court 
U a ’ ‘ 
for Adams County. 

JOSEPH ANDERSON ef al. : 

This cause came on to be heard upon a petition by defendants fot 
the allowance of a writ of error from the Supreme Court of the 
United States and was submitted to the court; on consideration 
whereof it is considered by the court that the said motion should 
be, and it here by is, overruled. 


4] And afterwards, to wit,on the 19th day of April, 1887? 
there was filed in the office of the clerk of said supreme court 
a certain bond in the words and figures following, to wit: 


Know all men by these presents that we, Joseph Anderson, R. A. 
Batty, & William Kerr, are held and firmly bound unto Levi Car- 
kins in the full and just sum of five hundred dollars, to be paid to 
the said Levi Carkins, his certain attorney, executors, administra- 
tors, or assigns; to which payment, well and truly to be made, we 
bind ourselves, our heirs, executors, and administrators, jointly and 
severally, by these presents. | 

Sealed with our seals and dated this 25th day of March, in the 
year of our Lord one thousand eight hundred and eiglity-seven. 

Whereas lately, at a supreine court of the State of Nebraska, ina 
suit depending in said court’ between Levi Carkins, plaintiff, and 
Joseph Anderson & Hannah M. Anderson, defendants, judginent 
was rendered against the said Joseph Anderson and Hannah M. 
Anderson, defendants; and the said defendants having obtained a 
writ of error and filed a copy thereof in the clerk’s office of the said 
court to reverse the Judgment in the aforesaid suit, and a citation 
directed to the said Levi Carkins, citing and admonishing — to be 
and appear at a Supreme Court of the United States to be holden at 
Washington On) the second Monday of ( lectober next: 

Now, the condition of the above obligation is such that if the said 
Joseph Anderson & Hannah M. Anderson shall prosecute their 
writ of error to effect and answer all damages and costs if they fail 
to make their plea good, then the above obligation to be void; 
else to remain in full force and virtue. 

R. A. BATTY. 
WM. KERR. 
42 Approved by— 
SAM. F. MILLER. 

(Endorsed :) No. 2696. Supreme court of Nebraska. Levi Car- 
kins vs. Joseph Anderson et al. Bond. Filed April 19, 1887. Guy 
A. Brown, clerk. 
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43 STATE OF NEBRASKA, 88: 


I, Guy A. Brown, clerk of the supreme court, do hereby certify 
that the above and foregoing is a full and complete transcript of the 
record and proceedings in an action lately pending in said court, 
wherein Levi Carkins was plaintiff and Joseph Anderson et ux. were 
defendants, as the same appear of record in my office. 

In testimony whereof I have hereunto set my hand an@ the seal 
of said court this 20th day of April, A. D. 1887. 

[SEAL. ] GUY A. BROWN, 
Clerk Supreme Covrt. 
Fees, $12.50, paid by R. A. Batty. 


44 UniTep States OF AMERICA, 83. 
[Seal of the Supreme Court of the United States 


The President of the United States to the honorable the judges of 
the supreme court of the State of Nebraska, Greeting : 


Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said supreme court, before 
you or some of you, being the highest court of law or equity of the 
said State in which a decision could be had in the said suit between 
Levi Carkins, plaintiff in error, and Joseph Anderson and Hannah 
M. Anderson, defendants in error, wherein was drawn in question 
the validity of a treaty or statute of or an authority exercised under 
the United States and the decision was against their validity, or 
wherein was drawn in question the validity of a statute of or an 
authority exercised under said State on the ground of their being 
repugnant to the Constitution, treaties, or laws of the United States 
and the decision was in favor of such their validity, or wherein 

was drawn in question the construction of a clause of the 
L5 Constitution or of a treaty or statute of or commission held 

under the United States and the decision was against the 
title, right, privilege, or exemption specially set up or claimed under 
such clause of the said Constitution, treaty, statute, or commission, a 
manifest error hath happened, to the great damage of the said de- 
fendants in error, as by their complaint appears, we, being willing 
that error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have 
thesame at Washington on the second Monday of October next, in 
the said Supreme Court to be then and there held, that, the record 
and proceedings aforesaid being inspected, the said Supreme Court 
mav cause further to be done therein to correct that error what of 
right and according to the laws and customs of the United States 
should be done. 
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IN THE’ SUPREME COURT 


OF THE 


UNITED STATES. 


OcyTO DER THERM, 188so. 


JOPSEPH ANDERSON and 


HANNAH M. ANDERSON, 


Plaintiffs in Error. 


Vs 


LEVI CARKINS, 


Defendant tn Error 


FACTS. 


A full statement of the facts in this case may he found in 
our former brief. filed herein on the motion of defendant in error 


Tt cLiStISS for want of jurisdiction 


On the question of jurisdiction, we refer the Honorable 


Court to our Brief alread (oT) file herein. e 


BRIEF AND ARGUMENT. 


There are but two questions raise dl by the pleadings in this 
Case: 


First Is. the contract sued) on by plaimtitt (defendant in 
error,, i valid contract under the act of Congress relative to 
homesteads on government Jands, so as to entitle the defendant 
in error to a specific performance thereof? if bye ine nadmitted hy 
defendant in error under lis demurrer (the reply going only to 
the question of consideration), that at the time the contraet 
sought to be specifically enforced ly defendant im error Wits 
made “the land mentioned therein belonged to the ceneral LOvV- 
ernment of the United States,” and “that the said contract was 
made in contemplation of the defendant, Joseph Anderson, tak- 
tng said land asa homestead under and by virtue of the acts of 
Congress, granting homestead upon the pubhe domain,” and 
“that no entry had been made thereon by either of the defend- 
ants at that time, and not for some time subsequent thereto :” 
and that as soon as the defendsnts, plaintiffs in error, “learned 
that said contract was contrary to jaw. they took steps to and 
did repudiate said contract and held the same as vod, ana have 


so treated the same ever since.” 


Second Was there it consideration for the defendants, 


plaintitts iv error, making sii contract? This second question 


cannot exist at all only afterthe first question has been passed 
upon and decided in the affirmative. because, no matter how val- 
unable the consideration. if the contract were invalid under said 


acts of congress, it could not be Sy cifically enforced. 


The errors relied upon in this case are that a question has 
arisen between the praartie s hereto Upon the right of the plamt- 
itis in error (defendants below) to pie ud and have the protec- 
tion as aeainst the claim of defendant in error (plaintiff below) 
of the Provisions of the homestead laws of the United States, 
and that the judgment rendered by the Supreme Court of Ne- 


braska is against that right. 


On the first question raised 1) the pleadings we submit the 
following: The law under and by virture of which the plaintiff in 
error, Joseph Anderson, tile«l his homestead entry upon the 
quarter section of land described in lis answer, and of which the 
lene described in the contract sued on is a part, Is chapter five 
D) of the Revised Statutes of the [ mted States of ISTS. second 
wddition, more particularly sections 228%, 2290, 229] and 2304 
of said chapter, 

Section 2ZSY provides who are ¢ ntitled to homesteads. See- 
tion 2200 rencds us follows: “The person applying fe r the bene- 
ht of preceding sectiou shall, upon applieation to the register of 
the land office in which he is about to make such entry, make = af- 
fichsay it before the register or receiver that he Is the head of it family . 
or is twenty-one years or nore of aye, or lists performed service 
in the wry OF TAVS of the United States, AND THAT SUCH APPLICA- 


rION TIS MADE FOR HIS EXCLUSIVE USE AND BENEFIT, AND THAT HIS 
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ENTRY IS MADE FOR THE PURPOSE OF ACTUAL SETTLEMENT AND CULTI- 
VATION, AND NOT EITHER DIRECTLY OR INDIRECTLY FOR THE USE OF” 
BENEFIT OF ANY OTHER PERSON; and upon filing such affidavit with 
the register or receiver on pavinent of tive dollars when the 
entry is of not more than eighty neres, and on pavinent of ten 
dollars when the entry is for more than eighty acres, he shall 


thereupon be permitted to enter the amount of land specitied.” 


Section 2291 provides for the time and manner of proving 
Up, and LIMO other things required before certificate issues, 1s 
that the applicant “makes affidavit that no part of such land has 
been alienated, except as provided in section twenty-two hun- 
dred and eightv-eight,” Which section provides for alienation 
for “chureh, cemetery, school purposes, or for the right-of-way of 


rillroads. 


Section 2504 makes provisions for the soldiers and officers 
vho have servedin the army of the United States during the recent 
rebellion, &e., and provides that ‘ton compliance with the pro- 
visions of this chapter, as hereinafter modified, shall be entitled 


to enter land, Ac.” 


The modifications following simply provide that the time 
served in the army shall be deducted from the time required to 
live Ubon the land before proving tl}, and does not in any Sense 
modify or change sections 2290 and 2291, or either of them. only 
as to time before final proof. Thus it will be seen that under the 
pleadings in this action in passing upon the validity of the con- 


tract sued on. an Interpretation and construction of this United 


States statute is necessary, and consequently involves a Federal 


question. 


Now what is the proper construction to place upon that 


statute? 


This question, with the facts the same as the facts in this 
case, except the homesteader was living on the land at the time 
the contract was made, was up before the supreme court of Kan- 
sas,and in an able opinion rendered by His Honor Judge Brewer, 
it was decided that a court of equity would not decree specitic 
performance of such a contract, because “it is so clearly against 
the will and policy of the government and so necessarily resting 
upon perjury, that acourt of equity will have nothing to do with 
it.” 

Mellison vs Allen, 30 Kan., 382. 


As stated in the opimion in that case, “while it is true that 
these sections contain no express prohibition on alienation, and 
no declaration of forfeiture or penalty in. case of alienation, 
vet the homestead right cannot be perfected in case of aliena- 


tion without perjury by the homesteader.” 


“That the homestead is «a gift from the government to the 
homesteader, conditioned upon his occupancy for five years, and 
upon his making no disposition or alienation during such term,” 
and “that the affidavit of non-alienation is as clear an expres- 
sion of the legislative intent as a direct prohibition,” and “that 
the policy of the government in this respect would be thwarted 


if the homesteader were permitted to alienate prior to the expira- 


6 
tion of the five years;” and “that a successful alienation could be 
accomplished only by perjury;” and “that an attempted aliena- 
tion would only offer « constant inducement to the homesteader 
to abandon his occupation and thus deprive the purchaser of any 
possibility of acquiring title to the land;” and “that a contract 
whose consummation necessarily rests on perjury is illegal ;” and 
“that both purchaser and vendor are parties to the wrong, and 
that courts refuse to enforce such contracts, not from any regard 
to the vendor but from motives of public policy;” and “that 
courts of equity have always exercised a discretion in enforcing 
the specific performance of contracts to convey, and that it would 
be strange, indeed, if a court of equity lent its aid to enforce the 
performance of a contract founded upon perjury, and entered 


into in defiance of clearly expressed will of the government.” 
The case of Brake vs. Ballou, 19 Kan., 397, 1s cited. 


In this last case the question was: will a court of equity 
compe! the specific performance of a verbal contract to convey 
an interest in land, the title to which, at the time of the contract. 
was in the general government, and which the defendant in- 
tended to purchase from the government under the act of Con- 
gress of July 15, IS70?) which provided “that said lands” (Osage 
Diminished Reserve) shall be open to settlement ws 


and shall be sold to ACTUAL SETTLERS ONLY.” 


The eourt sav: “Under this statute no one but actuel set- 
tlers could purchase any of said Jand, and he could not purchase 
more than 160 aecres:’ and that “there is no pretense that the 


plaintiff was ever an actual settler at all on the land in contro- 


7 ‘ 


versy. Therefore, he had no right himself to purchase said land 
from the government, and to procure any other person to pur- 
chase it for him would be «a frand upon the government. If he 
could obtain title to lands in that way it would be to cause the 
government to sell its lands to others than actual settlers in vio- 
lation of its ownlaws. In this way an individual might procure 


thousands of acres of lands, &c.” 


In the above case of Mellison vs. Allen, the court say: “It 
is true the contract in this case was in writing, but we cannot 
think this fact gives a party a higher standing in a court of 


equity.” 


This is well said. Ifa contract is void because of being in 
contravention of an existing law, it matters not whether the con- 


tract be in writing or verbal; neither is legal. 


Neither of the above cases is as strong as the one at bar. In 
the first, the entry had been made before the contract sued on. 
In the second, there were no such strong provisions in the law 
voverning the land in question as are found in sections 2290 and 


29241 of the Homestead Laws. 


The Supreme Court of Nebraska in Dawson vs. Merrill, 2 
Neb., 119, pronounced against the validity of such a contract as 
the one sued on, and in a case, too, where the facts were almost 
the same as in the case at bar, the only difference being, that in 
that case the original entry had been made at the time the con- 
tract sued on was entered into, and consequently the entryman 


could make the first affidavit as provided in section 2290, without 
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perjury, and just why the same court should take a different 
view in this case is not clear. The only solution we can make 1s 
that the court made the wrong application of the statute of the 


State of Nebraska as pointed out in our former brief. 


In Oaks vs. Heaton, 44 Iowa, 116, the plaintiff had a pre- 
emption right to a quarter section of land in lowa, and entered 
into contract with the defendant that he, plaintiff, would relin- 
quish his claim, and defendant homestead the quarter, and upon 
final proof, ecavey the west half to plaintiff in consideration 


thereof. 


The plaintiff had never surrendered possession of the said 
west half, and was in possession thereof at the time suit Was 
commenced, The contract was dated July 5, 1870. On August 
17, 1870, defendants executed and delivered to plaintiff a special 
warranty deed to the said west half. On November 18, 1872, the 
defendant proved up on said quarter section and then refused to 
couvey to plaintiff. That on January 13, 1873, defendant (Heaton) 
vave defendant (Day) a warranty deed to said quarter section, 


and Day gave Heaton a mortgage back. 


Plaintiff prays to have said deed and mortgage set aside, 
and Defendant Heaton ordered to convey said west half to plaint- 
iff, defendant's answer setting up the Homestead Laws as a 


defense 


The eourt Say: “The sole question in this case is, ‘ean an 
occupant of land, under the homestead act of L862, make a valid 


contract to convey his homestead when he shall have acquired 


9 


the legal title?’ and reversed the decree of the inferior court 
which held that the contract was valid and that the plaintiff was 


entitled to the relief praved, 


That case is squarely in point, and holds that a court of 
equity will not enforce a contract. the validity of which depended 


upon perjury, 


The court sit in that case that “it is conclusively presumed 
that the plaintiff knew of the provisions of this law (homestead 
law). “*Phat he had placed defendant in a position which ren- 
dered it necessary for him to perjure himself before he could 


** 
. 


obtain patent to the land 


Ii the ease of Close vs. Stu vesant, lately decided by the 
Supreme Court of Llinois, while they do not pass squarely upon 
this question, vet they discuss the validity of such a contract at 
length and clearly indicate that they are against the validity of 


contracts of this kind. Deetled January 26, TSSo. 


i Nichols Vs, Counenl, decided Dp the Supreme Court of 
Arkansas. October 2). LSSs, reported mS \W. Rep., Vol. 1 pape 


Sleep. Wiis wll action in ejectinent. 


The pisaduntott claimed under patent of the United States. 
issued to him under the homestead act The defendant claimed 
under a Warrants deed executed to lim by one Wittich. under 
and by virtue of a power of attorney given by plaimctift to sail 
Wittich. bearing date August 24, 1875, authorizing said Wittich 
to convey any lands of which the plaintiff (Nichols) was then, or 


might thereafter become seized, including any which the plaintiff 
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might locate under the Soldiers’ Additional Homestead Act of 
June 8, 1872. 


After executing this power of attorney, the plaintiff made 
original filing and subsequently proved up and got patent to the 
land in controversy. This case, therefore, presents the same 
question involved in. the case at bar, only in a different form, viz.: 
“Is a contract to subsequently convey, or authornzmg a subse- 
quent conveyance of land, the title to which is, at the time of 
making the contract, in the general government, and on which the 
party agreeing to convey, or authorizes the conveyance, has not 
yet mace the first filings, or the affidavit relative thereto. but on) 
which he subsequently makes first filings and affidavit, a valid 


contract under the Homestead Act?” 


The court in the above cause say: “but it is against the 
policy of the United States homestead laws to permit a convey- 
ance of any part of the homestead before the entry is completed. 
An agreement to convey, or a conveyance by the homesteader, is 
therefore void, nicl it Is the recognized doctrine that the pulb- 
lie interest requires that the courts shall lend their ald to Curry 
out the policy of the statute, notwithstanding the homesteader 
is the plaintiff and party to an agreement looking to the viola- 


tion of the law,” and cites 
Cox vs. Donnelly, 34 Ark., 762. 
Sorrels vs. Self, 43 Ark., 451. 
Sherman vs. Eakin, 47 Ark., 351. 


Marshall vs. Cowles, 48 Ark.. 362. 


1] 


This case of Nichols vs. Council is also valuable for holding 
that the “Soldiers’ Additional Homestead Act” does not change 
or modify the general ‘Homestead Act” relative to alienation or 


contracts to nllenate. 


The same affidavits as to the subject of alienation or agree- 


ments to alienate are required, 


The question of validity of the contract sued on in the case 
nut bar was before the Secretary of the Interior in the case of Al- 
drich Vs. Anderson, reports ad in Vol. , 4 Paige 71, Decisions of the 
Department of the Interior. Aldnch contested the claim of An- 
derson, plaintiff in error, on the ground that Anderson had made 
the contract sued on, and the case was carried to the Secretary 
of the Luterior, and in that case, Carkins, defendant in error, Was 
it voluntary witness. The opinion of the Secretary of the In- 
terior is as follows: “The Commissioner of the General Land 
Othcee—Sir: | have considered the case of Elisha Lh. Aldrich Vs. 
Joseph Anderson on appeal by Aldric h from vour decision of April 
6, I8S2, dismissing the contest. This case was initiated July 22, 
LSS0O. on allegations that Anderson was holding the land for 
speculative purposes, ana havc already sola one half thereof, hav- 


ing madea written contract therefor.” 


it appears that Anderson tiled a Soldiers Declaratory State- 
ment September 15, IS76, for the south-east quarter of sec. 10, 
town. 8. range LO west, Bloomington, Nebraska, and made home- 
stead entry therefor, March 7 L877. On DD cember 16, 1876, (aS 


Appears from the date thereof, ) he signed a written contract with 


|” 


one Carkins, whereby, forthe consideration of $100, he agreed 
to make and execute to Carkins, on or before May 1, 1881, (at 
which date it was supposed Anderson would have acquired title 
to the tract,) a warranty deed forthe south half of the tract. The 
testimony is conflicting as to whether this contract was actually 
made upon the day of its date or subsequently to the date of 
Anderson’s entry, nor is this material for the purposes of this de- 
cision, because the principal to be applied will embrace either 


date. 


The question involved is as to the effect of this contract upon 
Anderson’s entry, and the rulings of vour office and of this de- 
partment have generally held that ifa contract of this character 
could be enforced against the homstead entry, it was fatal to 


his clan, otherwise not. 


further consideration of the question lends me to the con- 
clusion that such a contract, if not absolutely forbidden by statute, 
is hostile to the whole spirit and purpose of the homestead law, 


und to the publi pohiey relative thereto and cannot be enforced. 


This view is held by the court in Dawson vs. Merville, 2 Ne- 
braska, 119%), in which they say that if the provisions of the home- 
stead law do not directly prohibit the making of such contracts, 
they do most clearly indicate a poles ndverse to them, and 
hence, that being against public poliey, a court will not lend its 
aid to enforce them: fund 1 Oaks vs. Heaton i44 lown. 116) 
where the question was like that in the present case, the court 


held thatan oceupier of land under the homestead law cannot 
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make a valid contract: to convey his homestead when he shall 


have acquired the legal title. 


If such contract is not valid it is void, and eannot be en- 
forced against the party making it; and being without legal sig- 


nificance it is not the ALIENATION which the law ‘prohibits. 


The rulings in Nebraska and lowa accord with the well set- 
tled doctrine that a contract Inconsistent with pubhe policy can 


not be enforced. 
Coppell vs. Hall, 7 Wall, 542. 
Marshall ws. R. R. Co., 16 How., 314. 
Scudder vs. Andrews, 2 McLean, 464. 
Leavitt vs. Palmer, 3 N. ¥., 19 


Lam of the opinion that a contract made prior to the ac- 
quisition of title to convey land embraced in a homestead entry 
after the entrvinan shall have acquired title, 1s, if not illegal, 
against the public polier and cannot be enforced, and that an 
absolute conveyance only can defeat his right, and hence that 
Anderson's contract to convey to Carkius a portion of the land 
embraced in his entry was of no legal effect, and cannot change 


his status pon the record. 


[ affirm vour dicision and return the papers transmitted with 


your letter of June 16, 1883. Very Respectfully, 
A Mee kK. Secretary. 


Thus we find that the contract sued on in this case has al- 


4 


ready been declared @nvalid by one of the ablest jurists of this 
country. 
Simmons vs. Yurann, ll Nebraska, 518; 
Bateman vs. Robinson, 12 Nebraska, 511; 
Blanchard vs. Jamison, 14 Nebraska, 246, 


Were cited by counsel for defendant in error in their briefin the 
state court, and also cited by the state court in their Opinion as 
having decided the issue in this Ciuise., But let us See, The tirst 
two of these c»ses were actions to recover back money paid by 
the plaintiff therein to the defendant therein upon a similar con- 


tract. 


The court held that the plaintiff In each case, not being in 
PARI DELICTO, was entitled to recover the Money so pari, ut 
that is a very different thing from enforcing specific performance 
of a contract to convey the land under the facts and agreement 


made out by the pleadings in the case at bar. 


Had defendant in error sued plaintiff in error to reeover a 
money judgment fer the amount paid to plaintiff in error by 
defendant in error upon the contract set forth, the case would 


have been similar to those CHiSeS ancl this CuSse would never have 


been in this court 


In those cases the court has a wood deal TO say nbout the 
plaintifis therein Nor being im PARE DELICTO, Now, While the 
plaintitt Lhe not be in PARI DELI ro, as to his richt to recover the 


money paid by him upon a contract of this kind, vet he certainly 
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IS IN PARI DELICTO in making a contract that he knows the other 
party to the contract cannot carry out without first committing 


the crime of perjury. 


There is no law, either directly or indirectly, that a man 
violates in making a contract to purchase the improvements 
another man has upon government lands or in making a contract 
to make certain lnprovements, such Ais breaking upon govern- 
ment lands for another. But thisis quite a different kind ofa con- 
tract from the ene sued on and the specific performance of which 


is asked in this action. 


The rule, “IN PARI DELICTO POTIOR EST CONDITIO DEFENDENTIS 
ET POSSIDENTIS,” certainly applies, and we think that the condi- 
tion of the defendant (plaintiffin error) is certainly preferable in 
an action to compel specific performance of a contract to convey 
the land itself, the title to which 1s in the ceneral vovernment at 
the time the contract is made and upon which the original papers 


have not been filed nor the original affidavit made. 


We must also bear in) mind the distinction between eX¢ cuted 
contracts and executory contracts, and remember that where 
courts sometimes permit the former to stand they will refuse to 
compel specific performance of the latter. This is an exeeutory 


eontract songnet to be enforced specifically 


We desire to suggest the following on the question of juris- 
diction and as to Whether il Federal question Is involved in acd - 
dition fo our former brief: Const red independently of statutory 


enactments, the contract would be leva! ane could be specifically 
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enforced. In other words; there is no positive law outside of the 
United States laws that either, directly or indirectly, prevents a 
man from making a contract that he will convey sometime in the 
future land to which he EXPECTS to obtain the title: neither 
would such a contract be avalnst public policy were there no 
United States laws on the subject. Why such a contract is 
against public policy, is, because it is contrary to pubhe policy to 
permit men to enter into a contract to do a thing that cannot be 
done Without first committing a crime. The plaintiff in error, 
Joseph Anderson, could nat have made the original affidavit I't’- 
quired in} Section 2200) of the Homestead Laws, niter having 
entered into the contract sued on, without committing perjury, 
only by previously repudiating the contract, as he says in his 
imhbswer he did do. There being he law, then, outside oft the 
United States Statutes, that prevents such contracts, it becomes 
HECcessary to consider and construe the United States Statute in 
order to determine whether such nm contract Is legal or not. 
The policy of the Homestead Laws of the United States is to 
CAUSE the westerD lancls to Ly opened tp for actual settlement, 
occupation and unprovement, and to thus rescue a vast region of 
wild land from the howling coyote and rovming savage, and con- 


vert itinto beautiful and Lappy homes. 


If such contracts: as the one sued Ol Were vielid legal COl- 
tracts, syndicates would have formed in the large cities of the 
east and hired hoodlums, Critliips and criminals to vo West, settle 
Ol a township of land here, nnother there, another there, and so 


q)>11. sana Strats thereon the shortest possible time. prove ly) leed 


L7 
to the syndicate, skip out, and leave those townships unsettled 
and owned by syndicates for speculative purposes, made valua- 
ble by the honest, bona fide settlement of the surrounding terri- 
tory, and thus the very object, purpose and policy of the Home- 


stead Laws would be defeated. 


But enough. We ask that the judgment or decree of the 
Supreme Court of Nebraska, rendered herein, be reversed, the 
contract sued on be declared illegal and void, and that the relief 
asked by defendant in error, plaintiff below, be denied, and that 
plaintiffs in error have their costs. 

JAMES M. WOOLWORTH, 
BATTY & CASTO, 


Attorneys for Plaintiffs in Error. 
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In ‘he: Supreme Court, 


UNITED STATES. 
OCTOBER TERM, 1889. 


Plaintiff's in Error, 
vs. 

LEVI CARKINS, 
Defendant iw £rror. 


STATEMENT OF CASE. 


On the 1oth day of October, 1885, defendant in error, plaintiff 
below, filed his petition in the District Court of Adams County, Neb- 
raska, stating that on December 16th, 1876, defendants,—plaintiff in 
error owning and being in possession of the South 's of the Southeast 
“ of Section 10, Town 8 North of Range ro West, in said county, 
did, on said day, sell same to plaintiff. and entered into an agree- 


ment in writing of that date, whereby, in consideration of $100, paid 


{2.) 


by plaintiff to defendants, said defendants sold said tract of land to 


plaintiff, and therein agreed to execute and deliver to plaintiff on 
or before May ist, 1881, a good and sufficient warranty deed to said 
premises, clear of all incumbrances, binding themselves, their heirs, 


executors, administrators, and assigns. 
That said contract was 1n words following, to-wit: 


“This agreement, made and entered into this sixteenth day of 
December, A. D. 1876, by and between Joseph Anderson and Han. 
nah M. Anderson,his wife, of the County of Adams,State of Nebraska 
parties of the first part, and Levi Carkins, of Adams County, Neb- 
raska, party of the second part, witnesseth that the said parties of the 
first part have this day sold, for and in consideration of the sum of 
ene hundred dollars, to them in hand paid by the said Levi Carkins, 
the receipt whereof is hereby acknow!edged, the following real es- 
tate, to-wit: ‘The south one-half of the southeast quarter of Section 
ten (1c), in town eight (8), Range ten (10),west, in Adams County. Neb- 
raska, and the parties of the first part further agree with the party of 
the second part that they will make and execute to him, on or before 
the first day of May, 1881, a good and sufficient warranty. deed of 
said premises, free of all incumbrance and for the faithiul perform- 
ance of this contract they hereby bind themselves, their heirs, execu- 


tors, administrators and asssigns. 


In witness whereof, they have hereunto set their hands and seals 
this sixteenth day of December, 1876. 
JOSEPH ANDERSON, 
(SIGNED.) HANNAH M. ANDERSON 


In presence of Parties of the first part. 
L. P. HAWLEY. L.eVI CARKINS, 


Party of the second part. 
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Thac plaintiff had performed all conditions on his part and had 
frequently demanded his deed from defendants, which they have 


heretofore and still do refuse to make. 


Piainuff prays decree requiring specific performance of said 


contract. 


Detendants—-plaintiffs in error—answered said petition alleging 
that wher contract was made the land in controversy belonged to 


the General (Jovernment. 


That the contract was made to enable defendants to homestead 
the tract which they did on March 7th, 1877, and that they resid- 
ed thereon until March 31st, 1884, when they made final proof and 


subseyuently obtained patent from the United States. 


hat the contract was made before the entrv of said land by the 
defendants and before the patent issued from the United States and 


that the same was void as against public policy. 
(hat the contract was without consideration. 


Che plaintiff—defendant in error—-demurred to the answer of 
defendants—-plaintiffs in error—-except that count settling up want 
of consideration, to which he filed a general replv denying the same 
and alleging that the consideration was valuable, to-wit: The trans- 
ter by plaintiff to the defendants, property of the plaintiff, which 


was received by defendants and still retained by them. 


That such property was worth more than $100; and upon the 
trial the evidence showed that plaintiff, in 1876, had what is known 
as a Timber Culture Entry upen the southeast quarter of section to, 
town 8, range 10, upon which he had 4o acres under cultivation; 20 
acres of which had been planted to and was filled with growing tim- 


ber 


(hat the value of such improvements and timber was agreed 


upon by the parties to be $1,000. . That plaintiff in error desired to 


(4.) 


purchase said tract and. offered defendants in error—if he would re- 
linquish his timber claim on said tract, so that plaintiff in. error 
could homstead the same--to make such homestead entry and com- 
ply with the law, and after final proof and patent for the same from 
the United States, to make deed to the south % of said tract to de- 
fendant in error, in payment for said improvements and such relin- 
quishment, which offer was accepted, and the contract as heretofore 


stated was then and there entered into between said parties. 


The trial court dismissed the petition of plaintiff, who prosecuted 
a writ of error and the Supreme Court of Nebraska reversed the tri 
al court, and entered a decree of specific performance, as shown by- 


the following opinion of such court: 


MAXWELL, C. J. In October, 1885, the plaintiff filed a peti- 


tion 1n the court below, stating that on December 16th, 1876, defend- 
ants owning and being in possession of the south ' of the south 
east of Section 10, Township 8, Range 10, did on. said day. sell 
same to plaintiff and entered into an agreement in writing of that 
date, whereby, in consideration of $100.00 paid by plaintiff to defen- 
dants, said defendants sold said tract of land to plaintiff, and 
therein .agreed to execute and deliver to plaintiff, on or be- 
fore May rst., 1881, a good and sufficient warranty deed to «said 
premises, clear of all incumbrance, binding: themselves, their heirs, 
executors, administrators, and assigns; that plaintiff thas performed 
all conditions on his part, that he has frequently demanded of de- 
fendants the fulfillment of said contract, and the execution of said 
deed of conveyance, which they have ever and still refuse to make. 
Plaintiff prays for decree requiring specific performance, and for 


such other relief as he may be entitled to. 
The following is the contract upon which the action is brought. 


“This agreement made and entered into this sixteenth day of 
December, A. D. 1876, by and between Joseph Anderson: and Han- 


nah Anderson, his. vife, of the county of Adams. and State of Neb 


raska, parties of the first part, and Levi Carkins, of Adams county, 


Nebraska, party of the second part, witnesseth. that the said parties 


t 


of the first part have this day sold, for and in consideration of the 
sum of one hundred dollars, to them in hand paid by the said Levi 
Carkins, the receipt whereof is hereby acknowledged, the following 
real estate, to-wit: the south one-half of southeast quarter of sec- 
tion ten, (10), In township eight, (8), range ten, (10), west in Adams 
‘ounty, Nebraska. And the parties of the first part further agree 
with the party of the second part that they will make and execute 
io him, on or before the first day of May, 1881, a good and suf- 
ficient warranty deed of said premises, clear of all incumbrance, and 
tor the faithful performance of this contract they hereby bind them- 


selves, their heirs, executors, administrators and assigns. 


in witness whereof they have hereunto set their hands and seals 
this sixteenth day of December, t876." 
OSE PH ANDERSON, 
HANNAH M. ANDERSON, 
Parties of the first part. 
tn presence of L.. P. Hawley.” 
LEVI CARKINS, 
l’arty of the second part, 
(he defendants filed an answer as follows: Denying that when 
contract was made that they were owners or in possession of said 
tract of land. and alleging that. when contract was made, the land 
clonging to general vovernment; that contract was made to home- 
stead tract under actsof Congress. In March, 1877, Joseph Ander- 
-on. defendant. entered tract with other land, as a homestead, and 
resided on and cultivated Jand until March 31, 1884, when he made 
final proof at land-office, and subsequently received patent for tract; 
that when he made contract, he was ignorant and unacquainted 
with law governing homestead; that plainuff, seeking to cheat and 


defraud defendants out of their rights, pretended that he had a 
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claim on land, and represented that, if defendants would make con- 
tract, he would convey his rightto them; defendant was thereby 
induced to make contract: that as soon as defendants learned con- 
tract was contrary to law, they repudiated the same, and have ever 
since treated same as null and void; that no consideration was 
paid for sale of land; that contract is void as against public ,; policy. 
Plaintiff filed his reply denying that said contract was without con- 
sideration, and alleging that the consideration was valuable, to-wit, 
the transfer by plaintiff of property to defendants which was re- 
ceived by defendants, and 1s still retained by them; that such prop 


erty was worth more than $i00. ‘There was a trial to the court, and 


judgement rendered against the plaintiff dismissing the action. 


The testimony shows that in 1874 the plaintiff was possessed ot 
a timber claim of 160 acres on government land, and had broken up 
40 acres of said land; that in 1875 he set out about 20 acres of 
timber thereon; that in 1376 the plaintiff sold the claim in con 
troversy to the defendant Anderson, who was to enter the same 
as « homestead, under the laws of the United States, and who, afte: 
making final proof, was to convey one-half of said land to the 


plaintiff. 


Chapter 35 of the Compiled Statutes of Nebraska, provides 
that “All contracts, promises, assumpsits or undertakings, either 
written or verbal, which shall be made hereafter in good faith, and 
without fraud, collusionx or circumvention, for sale, purchase or 
payments of improvemeats made on the lands owned by the gov 
ernment of the United States, shall be deemed valid in law or in 
equity, and may be sued for and recovered as in other contracts.” 
Section 2: “All deeds of quit claim or other conveyance of all im 
provements upon public lands shall be as binding and effectual in 
law and equity, between the parties, for conveying of the title of the 
grantor in and tothe same, as in cases where the grantor has the 


tee simple to the premises.” 
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This statute was in force when this contract was made, and 
autho1ized recovery for improvements on the public lands. The 
defendants now refuse to execute the contract upon the ground 
that it 1s against public policy, ard therefore void. This question 
was before the court in Simmons vs. Yurann, 11 Neb., 516, go N. W. 
Rep., 690: Bateman vs. Robinson, 12 Neb., 511, 11 N. W. Rep., 736. 
In this case there was re-argumeut ordered, and the authorities fully 
examined and cited, and it was heid, in substance, that where acts 
are merely prohibited by statute, and the parties are not im part- 
delicto, the party upon whom no penalty ts imposed may, upon non. 
performance, enforce his contract against his co contractor. Jac- 
ques vs. Golightly, 2 W. BL, 1073; Browning vs. Morris, 2 Cowp., 
-go; Williams vs. Hedly. 8 East, 3758; Inhabitants ot Worcester vs. 
Katon, 11 Mass... 268: White vs. Franklin Bank, 22 Pick., 181; 
lowell vs: Boston & L. R. Co., 23 Pick., 24: Schermerhorn vs. Tal- 


man, 14 N. Y.. 93: Blanchard vs. Jamison, 14 Neb., 246, 15 N. W. 


Rep., 212. ‘This principle is recognized by the Supreme Court of 


the United States, and it has been held. in a number of cases, that 
when an illegal contract is compelled and money or property has 
heen received by a joint owner by force of the illegal contract he 
vill not be permitted ‘to retain the whole by setting up the illegality 
ot the transaction by which he procured it, ‘but must account to his 
associates. McBlair vs. Gibbs, 17 Howard, 237; Brooks vs. Mar 
tun, 2 Wall., 70, and cases cited; Wann v. Kelley, 2 McCrary, 628; 


Vlanters’ Bank v. Union Bank, 16 Wall... 4832 


In this case timber claim and improvements are shown by the tes 
timony to have been worth about one thousand dollars. This the de 
fendant obtained under his promise to convey one-half of the land to 
plaintiff. ‘he defend ant’s title to the land ts the result of the entire 
transaction. and he cannot be permitted to retain the entire results 
upon the sole grounds that the means by which he obtained the 
same was unlawful. the case of Dawson v. Merle, 2 Neb., 


iio. iS the onlv case sigh*te the defendant in support of his 


claim, and this case is practically overruled in Simmons v. Yuran, 
11 Neb., 518; Bateman v. Robinson, 12 Neb., 511, and Blanchard 
v. Jamison, 14 Neb., 246 

We hold, therefore, that the plaintiff is entitled to the perform 
ance of the contract. ‘The judgment of the District Court is reversed, 


and a decree of specific performance will be entered in this Court. 
Decree aecordingly. 
The other judges coneur. 


At the October, 1887, term of this Court, to-wit, on the cath day 
of December, 1887, defendant in error tiled a motion to dismiss 


the above action. upon the following grounds 


That the Court is without jurisdiction to review the judgment 
contained in the record brought up tn this cause, there being no Fed 


eral question presented therein. 
2nd. 


That the decision of the Court below ts based solely upon a stat 
ute of the state of Nebraska, which 1s not repugnant, nor clarned to 
be repugnant to the Constitution of the United States: which mo 
tion, as we understand it, the Court refused to pass upon until the 
case was argued in chief before the Court 

To sustain said motion, defendant in error’ presented to the 


Court the following 
POINTS: 


The decision of the State Court is based solely upon Chapter 35 


of the Compiled Statutes of Nebraska, which reads as follows: 


“SECTION t. All contracts, promises, assumpsits, or undertak- 
ither w . ie : er aw 
Ings. either written or verbal. which shall be made hereafter in good 


faith and without fraud, collusion or circumvention. for the sale. pui 


(O.} 


Chase, Or payment of improvements made on the lands owned by the 


government ef the United States, shall be deemed valid in law or 


equity, and may be sued for and recuvered as in other contracts. 


“Section 2. All deeds of quit-claim or other conveyance, of 


all improvements upon public lands, shall be as binding and effect 


ual in law and equity between the parties for conveying of the title 


of the grantor in and to the same, as in cases where the grantor has ; 


the fee simple to the premises.’ 


Compiled Matutes, Nebraska. 376, litie, “Improvements 


Y 


on Public Lands.’ 


lo vest this Court with jurisdiction to review the decision of 
the State Court in this case, it must appear from the record that the 
decision of the State Court was in conflict -.with the Constitution 
or that the validity of a statute of the United States was necessarily 
involved, and that such statute must have been raised and presented 
to the State Court. and that it must have been decided by the State 
Court against the right claimed or asserted by plaintiff in error; and 


further, that such decision was necessary to the judgment or decree 


IS CasC 


rendered inti 
Rev. Stat.. { ® » eC I r ‘) 


Railroad Co. vs. Rock, 4 Wallace. 177 


brown vs. Atwell, go2 U.S., 327 


— 
~ 
— 
—_ 
. 
—_ 
~ 
~ 
ty 


Steines vs. Fkranklin Co., 
brown vs. Colorado. to6 L. S.. 


Detroit Citv Railway vs. Guthard, 114 U. S., 122. 


ind it must appear by the record that such Federal question was 
raised and decided by the State Court 
Insurance Co. vs. The lreasurer, 11 Wall, 204. 


Cockroft ‘vs. Rose. 14 ib.. 


ee ad 


Sevier vs. Haskell, Ib., 13 
Steines vs Franklin Co... lb.. 21 


Rector vs. Ashley. 6 Ib.0 147 


RS a Nig apes ae a had ewe 2 
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Hamilton Co. vs. Massachusetts, Ib., 636. 
Smith vs. Adsit, 16 Ib., 188 

Same vs. Same, 23 1b. 373 

Crowell, vs. Randall, so 

Parmalee, vs. lawrence, 


Moore vs. Mississippi, 21 


Murdock vs. Memphis, 20 


And in this last case the Court says 


‘In construing the act of 1567 with the act of 1789, the Court 
declares itseif to be of the opinion that it 1s not so closely restricted 
to the face of the record in determining whether one of the questions 
mentioned in it has been decided in the State Court, and that it may 
under this statute, look to the properly certified opinion of the 


courts. wher anv has been delivered in the case.” 


Murdock vs. Memphis, 20 Wail., 7 sub-div. of syllabi sor. 


iT. 


‘Though a Federal question may have arisen, it the decision of 


the State Court was based upon a statute of the State, and that stat 
ute is broad enough to sustain such decision and judgment, this 
Court will not entertain jurisdiction of the case. 

Rector vs. Ashley, 6 Wall., 142. 

Kennebec R. R. vs. Portland R. R.., 

K linger vs. Missouri, 13 [b., 

Bank vs. Rochester, 15 

Smith vs. Adsit, 16 Ib., 


} 


Same vs. Same, 23 Lb., 37 
Murdock vs. Memphis, 
Jenkins vs. Lowenthal, 110 U 
Adams Co., vs. Burlington Ry.., 
riaie vs. Akers, 132 U. S. 
LV 
And it isnot enough that this Court may see that a_lederal 


question ought to have been decided, unless it further appears that 


such question was decided by the State Court 
Coons vs. Gallagher, 15 Peters, 15. 
Lhe Victory, 6 Wall., 384. 

Maxwell vs. Newbold, 18 How... S17. 
(‘rowell vs. Randall, to Peters 
Railroad Co. vs. Rock., 4 Wall., 177 
' 


WY « 


here is no Federal question raised by the pleadings in this case. 


hv a careful analysis of the answer of plaintiff in error filed in 
the trial court, as found on p. p. 4 and 5 of the printed record, being 
the second paragraph of the first defense, that all that is claimed 
therein ts, that plaintiff (defendent in error) “ought not to recover on 
said contract because the same was made before the entry of said 
land by the defendant Joseph Anderson, and before the patent was 


issued therefor, and the same is void as against publie policy.” 


itis nownere alleged in the answer or elsewhere that the contract 
sued on isin conflict with any statute of the United States. All that 
precedes what we have quoted above is merely historical of the case, 
‘lude he detence, ti he tis void as avair b- 
and a preiude tothe detence, that t contras void as against pub 
lic polices lhis being true. the motion to dismiss should be sus- 
tained for the reason that this Court bras repeatedly decided that 
when a decision by the highest court of a state upon the general prin- 
" j * ; ; " ’ , . ; o 
é iple by which courts determine that a transaction 18 goo I OT bad on 


principles of public policy, the decision ts one that this Court is not 


ruth orized to review 


Delm iS VS. Insurance (© i 4 Wal . Oye 


+ 
larver vs. Keach. | o4 [| 


BRIEF AND ARGUMENT IN MAIN CASE. 
We are brought now to the argument of the main ‘case, which 1s, 
did the Supreme Court of Nebraska err in holding that the defend- 
ant in error was entitled tothe performance of the contract signed by 
plaintiffs inerror? And in discussing this proposition,we necessarily 
are compelled to go over a part of the ground at least, which we 


have gone over in the argument of the motion to dismiss. 


The decision of the Supreme Court of Nebraska, as shown by 
the certified opinion in the case, as found on pages 20, 21 and 22 of 
the printew record, shows that the decision 1s based upon chapter 35 


of the Compiled Statutes of Nebraska, which reads as follows 


“SECTION 1. (Sale of lmprovements). All contracts, promises 


assumpsits, or undertakings, either written or verbal, which shall be 


made hereafter in good faith, and without fraud, collusion or circum 
vention, for sale, purchase or payment of improvements made on the 
lands owned bv the government of the United States. shall be 
deemed valid in law or equity, and may be sued for and recovered 


as in other contracts. 


SECTION 2. (Deeds), All deeds of quit claim, or other convey 
ance, of all improvements upon public lands, shall be as binding and 
effectual in law and equity between the parties for, conveying the 
title of the grantor in and to the same, as in cases where the grantor 


has the fee simple to the premises.” 


\s is stated inthe Opinion of the Supreme Court of Nebraska. 
this statute Was in force when this contract was made, and author 
ized recovery for improvements on public lands, and has been be- 
fore the Supreme Court of Nebraskaa number of times, as will be 
hereinafter shown, and they have invariably decided that where acts 
are merely prohibited by statute, and the parties are not fi pad ce 
licto, the party upon whem no penalty is tmpoaed, may, upon non 


performans ¢. entorce his contract avainst His co-contractor 


Simmons vs. Yuran,11 Neb., <1. 
bateman vs. Robinson, 12 Neb.. $11. 
Blanchard vs. Jamison, 14 Neb., 246. 

Now, the statute, granting homesteads upon the public domain, 
being Section 2291 of the Revised Statutes of the United States, reads 
as tollows 

No certificate, however shall be given, or patent 
issued therefor, until the expiration of five years from the date of 
such entry; and if at the expiration of such time, or at any time 
within two vears thereafter, the person making such entry; or if he 
he dead. his widow: orin case of her death, her heirs or devisee; or 
in case of a widow making such entry, her heirs ~r devisee, in case 
ol her death, proves by two credible witnesses that he, she or they 

ve resided upon or cultivated the same forthe term of five years 


mmediatelv succeeding the time of tiling the afhdavit. and makes 


-~ 


; 


attidavit that no yp. uch land has been ahenated, except as 
in section twenty-two hundred and eighty-eight, and that 
y will bear true allegiance to the Government of the 


. 
then. in such case. he, she. or thev. i at that time 


re 


’ 


lnmited States, sh be entitled to a patent, as in 

cases prov ided by law. (that he proof of residence. oc- 

ion, OF T ion, the aftidas f non-alienation, and the 

th of allegiane e, required to be made by section twenty-two hund- 
red and ninetv-one of the Revised statutes, may be made 
befor he lve. a his absence. before the clerk of 
court he oun! and State, or district 


lerr ry. : he Is are situated: and if said 


lands are n an uno! ed ounty. such proof ma\y 
emadeina simul ir manne’ il mcent county mm said state ol 
lerritory; and the proof, athdavit, and oath, when so made and duly 


shall have the same f | ‘ftiect as if made before 


‘or receive the proper land district: and the same 


shall be transmitted by suc! idve. or the clerk of hts court. to the 


revistcrand receiver, with tl fee | charges allowed bv law to 


ft 4.) 


him: and the register and receiver shall be entitled to the same fees 
for examining and approving said testimony as are now allowed by 
law for taking the same. ‘That 1f any witness making such proof, 
or the said applicant making such affidavit or oath, swears falsely as 
to any materiai matter contained in said proof, affidavits, or oaths, 
the said false swearing being wilful and corrupt, he shall be deemed 
guilty of perjury, and shall be hable to the same pains and penalties 


as if he had sworn falsely before the register.) 


It will be observed by the language of this Statute, that there is 
but animplied prohibition on the part of the homesteader, against 
his selling or disposing of his homestead or any part thereof, and 
no prohibition whatever as against the party purchasing. It will be 
observed that the only prohibition, even by implication, is that part 
of the section which provides that on the proving up by the home 
steader, after the expiration of the time required by him to live spon 
the land, he is required to prove by two credible witnesse<s that ao 
part of such land has been alienated, etc. 


This Statute was passed on the 20th of May, 1502, and a very 
great difference will be observed between this Statute and the act 


of 4th September, 1841, being section 2262 of the Revised Statutes, 


entitled “Pre-emptions.” ‘This latter Statute reads as follows: 


“SEC. 2262. Before any person claiming the benetit of this 
chapter is allowed to enter lands, he shall make oath before the re- 
ceiver or register of the land-distuct in which the'land 1s. situated 
that he has never had the benefit of any right of pre-emption under 
section twenty-two hundred and fifty-nine: t! he is not the owner 
of three hundred and twenty acres of land in any State or Territory; 
that he has not settled upon and improved such land to sell the 
same on speculation, but in good faith to appropriate 1° Co his own 
exclusive use; and that he has noi, directly er indirectly, made any 
agreement or contract, in any way or manner: with any person W hat 
soever, by which the title which he might acquire from the Govern- 


ment of the United States should imure in whole or in part to the 


| 
4 
4 


115.) 


benefit of any person except himself; and if any person taking such 
eath swears falsely in the premises, he shall forfeit the money which 
he may haye paid for such land, and all right and title to the same 
and any grant or conveyance which he may have made, except in 
the hands ot bona-fide purchasers, for a valuable consideration, shall 
be null and void, except as provided im section twenty-two hundred 
and eighty-eight. And it shall be the duty of the officer admunister- 
ing such oath to file a certificate thereof in the public land-ofhce of 
such district, and to transmit a duplicate copy to the General Land 
Office, either of which shall be good and sufheient evidence that 


such oath was administered according to law.’ 


lhis latter Statute, it will be observed, absolutely prohibits, not 
only the person from selling his pre-emption, under the penalties 
therein stated, but also prohibits, under equally heavy peralties, any 
person fron purchasing the same. In the latter case, there is no 
question but what both purchaser and seller would be in pari 
delicto, but in the case of the homestead there is nothing in the 
Statute, either in express terms, or by implication, that prohibits a 


purchase, and the partiesin such case would not betn pari delicto. 


While we recognize the rule that a porticeps criminis cannot 
invoke the aid of the Court, stiil the rule does not apply in all 
cases. If the party seeking relief, although particeps criminis, 
vet is not im part delicto, the rule dees not apply, as shown by the 
following English authorities: 

Smith vs. Bromley, 2 Douglas, 696: 
Jaques vs. Golightly, 2 Wm., Black. 1073: 
Browning vs. Morris, 2 Cowp., 790: 
Williams vs. Headley. 8 Kast, 375: 
and the same rule is applied in the following American autherities: 
Inhabitants of Worcester vs. Eaton, 11 Mass., 368: 
Lowell vs. Boston Xc., Railroad, 23 Pick., 24; 
White vs. Franklin Bank, 22 Ib., 181; 
Schermerhorn vs. Taiman, 14, N. Y., 93: 


Blanchard vs. lamison. 14 Neb.. 246. 


(1O.) 


Inthe cases of Smith vs. Bromley, and Browning vs. Morris, 
the doctrine as laid down by Lord Mansfield is, that where certain 
acts are made unlawful by statute, to protect the unwary, etc., al- 
though both parties are guilty of violating the law, yet they are not 
equally guilty, and that in such cases the party from whom money 
(property) is exacted, shall recover 1! hack trom him who practiced 


the Oppression. 


This distinction seems to have been ever afterwards observed 
in the English courts, and being founded on sound principle, ts 


worthy of adoption as a principle of common law in this country. 


Inhabitants of Worcester vs. katon, 11 Mass., 376-7 


In the case of Lowell vs. Boston &c.. R. R. Co., above cited, 
Wilde |. speaking for the court,on page 32, says: 

“Our law. however, does not in every case disallow an action, by 
one wrong-doer against another, to recover damages incurred in 
consequence of their joint offense. The rule is. /m part delicto 
potior est conditto defendentis. If the barties are nol equally 
criminal, the principal delinquent may Le held resy onsible to his co- 
delinquent for damages incurred by their joint offence. In_ re 
spect to offences, in which 1s invotved any moral delinquency or 
turpitude, all parties are deemed equally guilty, and courts will not 


inquire into their relative guilt. But where the offence is merely 


malum prohibitum, and is in no respect immoral, it is not 


against the policy of the law to inquire into the relative delinquency 
of the parties, and to administer justice between them although both 


parties are wrong-doers.” 


In Smith vs. Talman, 14 N.Y., at pages 123-4-5, Selden, J., in dis 
cussing this general principle. reviewed all of the cases above cited 
in the following language: 


There ts no rule better established than that which refuses the 


active interposition of a court of equity in favor of one who is parti- 


ceps crimints; but like most other rules it admits of exceptions. 


37.) 


i 


‘T bere are certain cases where the party seeking relief, although par- 
(iceps criminis, is not in part delicto,to which it does not apply. 
This distinction seems to have been first taken by Lord Mansfield, 
in the case of Smith v. Bromley (2 Doug. 696 note to Jones v. Bark- 
ley). ‘lhe exception was,there applied only to cases where the law 
violated was intended to protect one of the parties from particular 
“acts of oppression or extortion by the other; as for instance the 
statute against usury. Subsequent cases however, show that the prin- 
ciple is not confined to that class of cases. ‘he next case in which 
the question arose was that of -/acques v. (Golightly (2 Wm. Bl.. 
1075). The plamtiff had paid to the defendant money as a p-em- 
um forinsuring lottery tickets, a transaction prohibited by statute, 
and the action was brought to recover it back. It was insisted for 
the defendant, that the plaintiff being particeps criminis, could 
not recover. But the action was sustained. Blackstone, ]., said it 
was not like the stock-jobDing act: “because there both parties are 
made criminal, and subject to penalties.” Browning v. Vorris 
fowp., 700). was another case of the same kind. Lord Mansfield. 
trere draws the distinction between acts which are ma/a in se, 
such as bribery, and those which are merely prohibited by statute; 


and in the course of his opsnion remarks that, “it is very material 


that the statute itself by the distinction it makes has marked the 


criminal; for the penalities are all om une side, upon the office- 
keeper.” A similar question afterwards arose in the case of Will. 
imms uv. Hedley (8 East 378), where it was very elaborately examined 
by Lord Fllenborough, who confirmed the doctrine of the previous 
cases. The principle of these cases ts sq obviously just, that mo argu- 
ment -seems necessarv to sustain it. Lo say thatin every transaction 
prohibited by positive enactment the parties concerned are necessar 
ity aL pari delicto. would in many cases be manifestly absurd: and 
the test adopted by Lord Mansfield and Mr. lustice Blackstone, by 
which to determine the relative guilt of the parties, viz., to see upon 


which party the penalty 's imposed would seem to be just. 


“These cases have been several times reviewed and approved by 
the supreme court of Massachussetts. In the case of /nhabitan'!s 
of Worcester v. Katon (11 Mass. 2, 308), Ch. _ Parker after re- 
ferring tothe cases of Snuith v. Bromley aad browning v Morris 
supra, says: “this distinction seems to have ever been afterwards 
observed in the English courts, and being founded in sound princi 
ple, is worthy of adoption asa principle of common law in this 
county.” the same question afterwards arose in the same court, in 
White v. the Franklin Bank (22 Pirk., 181), and was there vers 
fully discussed. The suit was brought to recover money which the 
plaintiff had deposited with the defendaut, under an agreement that 
it should remain for a certain specific time, in violation of an express 
statutory provision, which prohibited the bank from making con 
tracts “for the payment of money at a future dav certain” The e- 


tion was held to he, and the principle tothe English cases to whi 


| have referred was emphatically sustained by the unanimous opin 


ion of the court. (Lowel/ vv. Boston & Lowell Po R. ('O., 23 Pich., 


24; /tlas Bank v Nahant Dank -s Met... 581) 


“It was said upon the argument, that the modern cases are 
opposed to this doctrine; but 1 am very firmly persuaded that the 
doctrine is sound and the distinction upon which it rests one 
which exists in princizie and in reason. It apphes no less in 
equity than at law, its foundation being that the parties, although 
joint participators in an illegal transaction, are not equally 
criminal. inthe present case the penalty for violating the statute 


is umposed upon the Trust Conspany alone” 


lhe same principies have often been recognized bi 
MeBlair vs Gibbs, 17 How.. 237. 


‘ff 


brooks vs Martin. 2 Wal.. 


Pianters Bank vs Union Bank. 16 Ib 482 


lustice Miller, on p'ge 500 


ad of any cal trans 


‘(ig.) 


action to establish their case. It is enough that the defendants 


have in their hands a thing of value that belongs tothem. Some 
of the authorities show that, though an illegal contract will not be 
executed, yet, when it has been executed by the parties themselves 
and the illegal object of it has been accomplished, the money or 
thing which was the price of it may be a legal consideration between 
the parties for a promise, express or implied, and the court will 
not unravel the transaction to discover its origin.” 


iso m 
Wann vs Kellv. 2 Mefrary, 625 


by reference to the statute, (Sec. 2291) above cited, it will be 
observed that there 1s no penalty imposed upon the person who 
nerely purchases the lands entered by another as a homestead 
under the laws of the United States, ali the penalties, (if any) being 
imposed upon tne person.selling the same. The’ purchaser cannot 
be considered jm part delicto with the seller 

In reply to the argument of the Plaintiff in error, as raised 
in their answer in the court below, that the contract was void as 
leing against public policy, we have this to say: Public policy 
is best subserved by requiring a party receiving the labor or 


property of another under contract to pay the price agreed upon 


for the some. 


Simmons vs Yurann. 11 Neb. <1 


Blanchard vs Jamison, 14 Neb. 247 


If we correctly Interpret Counsel for laintiff in error. their 
whole argument 1s based upon the 1 uirements of Section 2261 
which provides forthe final proof on Homesteads, and requiring 
the entrvman tc make oath that “no pact of such land has been 

ligenated Ac...’ and that plaintiff in error could not have made 
nroof. without committing 


By reference to the definition of th term “Alrenate’, 


find that it has a technical legal neaning; and any transfer of 


real estate short of a conveyance of the title is not an alien- 
ation of the estate. No matter in what form the sale may be made, 
unless the title to the estate is conveved tothe purchaser the estate 
is not ahenated. 

[ Am. & Eng. Ency., of Law, 466; 

Masters vs. Ins. Co., 11 Barb., 620; 

Burbank vs. Ins. Co., 24 N. H., 558: 


1 Wash. Real Prop..( 3rd. Ed.) 67, e7¢ seq. 
P-sf, / 


And with this definition, it will not be contended that there 
had been an alienation, but merely a contract to alienate, upon 
which contract this action is based. 

Respectfully submitted. 
\.H. BOWEN & C. HOEPPNER, 


For Defendart in Error. 
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